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FOREWORD 


TRADE CAsEs reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full text or in excerpt form. 
For good measure, Government antitrust consent decrees are included 
in full text. 

The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 

This volume, cited 1955 Trapre Cases, contains exact reproduc- 
tions of the decisions as reported in the “Current Court Decisions” 
volume of the CCH Trapr Recuration Reports from January 1955 
to February 10, 1956. 

Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the Trapr REGULATION 
Reports, thus facilitating direct and cross reference. 

Each decision is preceded by: the full name of the case; the name 
of the court, the docket number, and the date of the decision; the case 
(Blue Book) number in the Antitrust Division of the Department of 
Justice for antitrust suits brought by the United States; an accurate, 
succinct and informative headnote, with emphasis on the main issue; 
a reference to all paragraphs in the compilations of the Tenth Edition 
of TrapE REGULATION Reports which are pertinent to the subject 
matter of the case; the names of attorneys representing the litigants, 
whenever available; and a reference to any previously reported deci- 
sion in the same case. 

Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 

(a) Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 

(b) Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 

(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 

This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 
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Foreword 


In planning and producing Trap Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases) ; by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 


CoMMERCE CLEARING House, INc. 
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TRADE CASES 
1955 


A COMPLETE LIST OF THE CASES REPORTED IN THIS 
VOLUME, ARRANGED ALPHABETICALLY BY NAMES 
OF PLAINTIFFS, WITH CROSS REFERENCES 
UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the “Federal Trade Commission” or the “United States” is 
a party are listed under the name of the other party only. 
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Abbey Rents (see ‘‘Exhibitors Service, Inc. 
weseay 
Abbott (see “‘Caruso v.’’) 


Abraham & Straus Department Store (see 
“Parker Pen Co. v. Federated Depart- 
ment Stores, Inc.’’) 

Admiral Corp. (see ‘‘Baim & Blank, Ince. 
v."’) 

Affiliated Music Enterprises, Inc. v. Sesac, 
Inc. 


5 IBYOING) See ee ees pon ee eee ee { 68,060 
Alliance Amusement Co.; U.S. v. 

, DCwind. (consent decree). cnet... J 68,142 
Allied Tire and Battery Co. v. FTC 

» LD XOPER DE a Ober Ghcaers natin were creas Meet Paneer J 68,130 


Altorfer Bros. Co. (see ‘‘Apex Electrical 
WES COs Vi!) 

Aluminum Cooking Utensil Co., Ine. v. 
Charles Appliances, Inc. 
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American Crayon Co.; FTC v. 
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D DGRNe, Yeu(consentidecree)) ans. eer.ee J 68,128 
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American News Co., Inc. v. Avon Publish- 
iIngiCon, ine, 
NNER SUD eet. L40MN.a Yen Siedinsos. e968; 00L 
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MDG DOO Rip. Sere: ere actri ay ] 68,130 
American Shuffleboard Sales Co. of Seattle 
(see ‘‘Lystad v. Local Union No. 223, In- 
ternational Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers’’) 


American Steel Foundries; U. S. v. 


. DC Ohio (consent decree)........... J 68,156 
American TCP Corp. v. Shell Oil Co. 
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American Union Transport, Ine. v. River 
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Anderson (see ‘‘Bulova Watch Co., Inc. v.’’) 
Anderson (see ‘‘Colgate-Palmolive Co. v.’’) 
Anderson (see ‘‘Lever Brothers Co. v.’’) 
Anderson (see ‘‘Sterling Drug, Inc. v.’’) 
Angert (see ‘‘Lilly & Co., Eli v.’’) 
Angert (see ‘‘Pimsler v.’’) 
Anheuser-Busch, Ine. (see ‘‘Weber v.’’) 
Apex Electrical Mfg. Co. v. Altorfer Bros. 
Co. 
2 IDC IM, Beer, Siow e ss oe ee J 68,121 
Applebaum (see “‘Paramount Film Distrib- 
uting Corp. v.’’) 
Arden Farms Co. (see ‘‘Balian Ice Cream 
Core, Liche vi) 
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Arkansas Fuel Oil Co. v. State of Texas 
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Steel Equipment Co., Ine. v.’’) 

Arvin Industries, Inc. (see ‘‘Bargain Barn, 
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Asheville Tobacco Board of Trade (see 
“Day v.’’) 

Associated Consumers (see ‘“‘Olin Mathieson 
Chemical Corp. v. Francis’’) 

Associated Nevada Dairymen, Inc.; U. S. v. 


. DC Nev. (consent decree)........... f| 68,172 
Associated Patents, Inc.; U.S. v. 

» DC Mich 134 1 PSSuppAT4 awe. J 68,092 
Assn. of American Battery Mfrs.; U.S. v. 

DC Mo. (consent decree).....2¢...0.: f 67,998 
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Atlantic Liquor Wholesalers (see ‘‘Sachs v. 
Brown-Forman Distillers Corp.’’) 
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tures, Inc. 
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—Cited 1955 Trade Cases— 


[| 67,923] Federal Cartridge Corporation v. Helstrom. 


In the Supreme Court of the State of Oregon. In Banc, No, 5392. Argued before 
department 1 on April 22, 1954. Reargued before the court in banc and submitted 
November 10, 1954. Dated November 24, i954. 


Appeal from Circuit Court, Multnomah County. MacCormac Snow, Judge. Affirmed. 


Oregon Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices Against Nonsigners—Goods Pur- 
chased Prior to Enactment of McGuire Act—Construction of Oregon Fair Trade Act.— 
A nonsigner of fair trade contracts, who purchased fair traded shotgun shells prior to 
the date of the @nactment of the McGuire Act and knowingly advertised and sold such 
shotgun shells for less than the established fair trade price, was held to be immune from 
the nonsigner provision of the Oregon Fair Trade Act on the ground that the Oregon 
Act did not apply to the shotgun shells acquired by the nonsigner. The court held that 
prior to the enactment of the McGuire Act, there was no valid fair trade law in Oregon 
which could bind nonsigners to fair trade contracts. For the purpose of this case, the 
court assumed, but did not decide, that the enactment of the McGuire Act had the effect 
of giving life to the nonsigner provision of the Oregon Fair Trade Act, so as to make the 
Oregon law valid and effective on the date of enactment of the McGuire Act. The court 
further held that the provisions of the Oregon Act disclose a clear intent on the part of 
the legislature to make the law applicable to transactions in the future, and that its purpose 
was to govern sales of property purchased after its effective date. 


See Fair Trade, Vol. 1, 1 3040.530, 3085.39, 3222.39, 3258.39. 


For the appellant: Cleveland C. Cory, Portland, Ore., argued the cause; and Hugh 
L. Biggs, and Hart, Spencer, McCulloch, Rockwood & Davies, all of Portland, Ore., 
were with him on the briefs. 


For the respondent: Bartlett F. Cole and R. R. Bullivant, Portland, Ore., argued the 
cause and filed briefs. 


Amici Curiae: Herman T. Van Mell, Chicago, Ill.; Stanley A. Weigel, San Fran- 
cisco, Cal.; and Nicholas Jaureguy, Portland, Ore.; filed a brief for Sunbeam Corporation 
as amici curiae, urging reversal. 


Affirming a decree of the Oregon Circuit Court, Multnomah County, 1952 Trade 
Cases {| 67,366. 


[Fair Trader Appeals| 


Tooze, J. [In full text]: This is a suit 
for an injunction and for damages, brought 
by plaintiff Federal Cartridge Corporation 
against Henning Helstrom, dba Foster 
Sporting Goods, as defendants. Decree 
was entered in favor of defendant, and 
plaintiff appeals. 

Plaintiff is the manufacturer of certain 
shotgun shells which are sold in the state 
of Oregon and elsewhere, and which bear 


known as the “Fair Trade Law,” plaintiff 
entered into written agreements with whole- 
salers and retailers in and about the city 
of Portland and elsewhere in Oregon. All 
agreements were in form and substance the 
same. One of such agreements is that 
entered into between plaintiff and one 
Semler, of Portland, Oregon, on February 
17, 1950, whereby Semler agreed not to 
advertise, offer for sale or sell any of 
plaintiff’s products in any state having a 
Fair Trade Act “at less than the applicable 


plaintiff's exclusive registered trademarks 
and brand names of “Hi-Power” and 
“Monark.” Acting pursuant to the provi- 
sions of §§ 43-401 to 43-404, incl, OCLA 
(ORS 646.310 to 646.370, incl.), commonly 
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Minimum Resale Price then in effect for the 
Product advertised, offered for sale, or 
sold.” Under said contracts, minimum re- 
tail prices at which such shotgun shells 
might be sold were stipulated. 
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|Nonsigner | 


On March 17, 1952, defendant, a merchant 
of Portland, Oregon, purchased at Tacoma, 
Washington, a large supply of such shotgun 
shells for the purposes of resale at retail 
within the state of Oregon. Defendant 
never entered into any contract with plain- 
tiff; in other words, he is a nonsigner. 
During the year 1952, both prior to and 
following the filing of the complaint in this 
suit (October 17, 1952), defendant adver- 
tised, offered for sale, and sold such shot- 
gun shells at retail for less than the stipu- 
lated minimum retail prices established 
under said contracts. Prior to the com- 
mencement of this suit, plaintiff gave notice 
to defendant of the existence of its Oregon 
Fair Trade agreements and the stipulated 
resale prices thereunder. 


[Sales Subsequent to McGuire Act] 


In its complaint plaintiff prayed for in- 
junctive relief against the actions of de- 
fendant, and for damages for sales made by 
defendant subsequent to July 14, 1952. 


July 14, 1952, marks the date of the enact- 
ment by Congress of the Federal Fair 
Trade Act (McGuire Act): 66 Stat. 632, 
15 USCA 10, § 45, as amended. 


[Issue] 


The principal question for decision on 
this appeal is whether a nonsigner of the 
fair trade agreements entered into by plain- 
tiff, who knowingly advertises and sells a 
fair-traded commodity may claim an abso- 
lute immunity from sanctions of the Oregon 
Fair Trade Law because the commodity 
which is sold in interstate commerce was 
purchased by him for purposes of resale 
prior to the date of the enactment of the 
McGuire Act, supra. 


[Oregon Fair Trade Act] 


Section 43-401, so far as material to the 
problem before us, reads as follows: 


“No contract relating to the sale or 
resale of a commodity which bears, or 
the label or container of which bears or 
the vending equipment through which 
such commodity is sold bears, the trade- 
mark, brand or name of the producer or 
distributor of such commodity and which 
commodity is in free and open competition 
with commodities of the same general 
class produced or distributed by others 
shall be deemed in violation of any law 
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of the state of Oregon by reason of any 
of the following provisions which may be 
contained in such contract: 

“(1) That the buyer will not resell 
such commodity at less than the mini- 
mum price stipulated by the seller. 

“(2) That the buyer will require of any 
dealer to whom he may resell such com- 
modity an agreement that he will not, 
in turn, resell at less than the minimum 
price stipulated by the seller. 

“(3) That the seller will not sell such 
commodity: 

“(a) To any wholesaler, unless such 
wholesaler will agree not to resell the 
same to any retailer less the retailer 
will in turn agree not to resell the same 
except to consumers for use and at not 
less than the stipulated minimum price, 
and such wholesaler will likewise agree 
not to resell the same to any other whole- 
saler unless such other wholesaler will 
make the same agreement with any whole- 
saler or retailer to whom he may resell; 
or 

“(b) To any retailer, unless the retailer 
will agree not to resell the same except 
to consumers for use artd at not less than 
the stipulated minimum price.” 


Section 43-402, OCLA, provides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of section 43-401 whether the 
person so advertising, offering for sale or 
selling is or is not a party to such contract, 
is unfair competition and is actionable at 
the suit of any person damaged thereby.” 
(Italics ours.) 


Oregon’s Fair Trade Law was adopted 
pursuant to the authority attempted to be 
conferred by Congress in the adoption by 
it of the Miller-Tydings Amendment to the 
Sherman Antitrust Act of July 2, 1890: 
50 Stat. 693, 15 USCA 4, §1. 


Based upon the decision of the United 
States Supreme Court in Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers C orp., 299 
USS. 183)2810E, ted 21098 SHS iGai39, 06 
ALR 1476, we held the Fair Trade Law 
of this state to be constitutional: The Borden 
Co. v. Schreder [1946-1947 Trape Cases 
7 57,641], 182 Or. 34, 37, 185 P. 2d 581. 


[Schwegmann Case] 


In 1951 the United States Supreme Court 
again considered a state fair trade act as 
it applied to nonsigners of fair trade agree- 
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ments: Schwegmann Bros. v. Calvert Corp., 
[1950-1951 Trane Cases { 62,823], 341 U. S. 
384, 93 L. ed. 1002, 71 S. C. 762. 


In that case Mr. Justice Douglas, speak- 
ing for the majority of the court, said (341 
U. S. 389): 


“Tt should be noted in this connection 
that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman 
Act against ‘horizontal’ price fixing by 
those in competition with each other at 
the same functional level. Therefore, 
where a state compels retailers to follow 
a parallel price policy, it demands private 
conduct which the Sherman Act forbids. 
See Parker v. Brown, 317 U. S. 341, 350. 
Elimination of price competition at the 
retail level may, of course, lawfully result 
if a distributor successfully negotiates in- 
dividual ‘vertical’ agreements with all his 
retailers. But when retailers are forced to 
abandon price competition, they are driven 
into a compact in violation of the spirit 
of the proviso which forbids ‘horizontal’ 
price fixing. A real sanction can be given 
the prohibitions of the proviso only if the 
price maintenance power granted a dis- 
tributor is limited to voluntary engage- 
ments.” 


[Lambert Decision] 


As to nonsigners, the Supreme Court held 
that the provisions of the fair trade law of 
Louisiana which sought to bind them to the 
fair trade agreements were invalid. 


In 1951 the validity of Oregon’s Fair 
Trade Law, as applied to nonsigners, came 
before this court for decision. In Lambert 
Pharmacal Co. v. Roberts Bros. [1950-1951 
TRADE CASES { 62,897], 192 Or. 23, 233 P. 2d 
258, we held, on the authority of the 
Schwegmann case, that plaintiffs price resale 
maintenance activities were illegal per se, 
as being in violation of the provisions of the 
Sherman Antitrust Act. In discussing the 
effect of the Schwegmann case, Mr. Justice 
Lusk, in speaking for the court, said (at 
page 27 of 192 Or.): 


“On May 21, 1951, * * * the Sunreme 
Court of the United States in Schwegmann 
Brothers v. Calvert Distillers Corp. and 
Schwegmann Brothers v. Seagram Distillers 
Corp., 341 U. S. 384, 71 S. Ct. 745, 95 L. ed. 
1035, held, three judges dissenting, that 
this was a misconception; that the Miller- 
Tydings Amendment only removed the 
taint of illegality from contracts or agree- 
ments prescribing minimum resale prices, 
not from efforts to force nonsigners to 
observe such prices; and that an attempt 
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of two distributors of whiskey and gin to 
compel by injunction a New Orleans re- 
tailer, a nonsigner, to sell their products 
at not less than the minimum resale prices 
must fail because resale price maintenance 
by notice is a violation of the Sherman 
Act 


[Oregon Nonsigner Provision Invalid 


When Adopted| 


In the light of these two decisions, it is 
manifest that at the time of the adoption of 
Oregon’s Fair Trade Law, the provisions 
thereof respecting nonsigners were in vio- 
lation of the Sherman Antitrust Act and, 
therefore, were invalid and void. 


The purpose of the McGuire Act was to 
overcome the objections to the fair trade 
laws as they applied to nonsigners, and as 
determined in the Schwegmann case. It is 
stated in the McGuire Act: 


“It is the purpose of the Act to protect 
the rights of States under the United 
States Constitution to regulate their in- 
ternal affairs and more particularly to 
enact statutes and laws and to adopt 
policies, which authorize contracts and 
agreements prescribing minimum or stip- 
ulated prices for the resale of commodities 
and to extend the minimum or stipulated 
prices prescribed by such contracts and 
agreements to persons who are not parties 
thereto. (Italics ours.) 


We note that in subd. (5) of §5(a) of 
the McGuire Act, the prohibitions of the 
Sherman Act against “contracts or agree- 
ments providing for the establishment of 
maintenance of minimum or stipulated re- 
sale prices of any commodity referred to in 
paragraph (2) of this subsection, between 
manufacturers, or between producers, or 
between wholesalers, or between brokers, 
or between factors, or between retailers, 
or between persons, firms or corporations 
in competition with each other,’ are re- 
tained. 


Whether the McGuire Act, in the light 
of what Mr. Justice Douglas said in the 
Schwegmann case, actually accomplished 
its purpose, it is unnecessary for us to de- 
cide in the instant litigation. 


However, from what has been said, it is 
obvious that at least until July 14, 1952, 
when the McGuire Act was adopted, there 
clearly was no valid law in this state which 
would bind nonsigners to these fair trade 
agreements. 
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[Constitutionality Attacked] 


Defendant challenges the constitutional- 
ity of our Fair Trade Law, as it applies 
to nonsigners, upon several grounds. Some 
of those grounds are: 


1. That the statute exceeds the police 
power because there is no real or sub- 
stantial relation between its price-fixing 
provisions and the public order, health, 
safety and welfare, and because it violates 
the natural rights inherent in the people, 
all in violation of the Preamble and Art. 
1, § 1, of the Oregon constitution. 


2. That the statute is invalid in that it 
constitutes a delegation of legislative power 
to private persons in violation of Art. 1, 
§1, and Art. IV, of the state constitution. 


3. That the statute is unconstitutional in 
that it violates the due process clauses of 
both the Federal and state constitutions. 


Although additional grounds of unconsti- 
tutionality are asserted against the Act, the 
foregoing constitute the principal conten- 
tions urged by defendant. 


The law is well established that a court 
will not decide a case upon constitutional 
grounds unless absolutely necessary to a 
determination of the issue before it. If the 
decision can be based upon any other rea- 
sonable ground, such ground will be 
adopted, and the constitutional questions 
will be left open until a case is presented 
where a decision thereon becomes neces- 
sary. In Elliott v. Oliver, 22 Or. 44, 48, 29 
P. 1, we quote with approval the following 
from Cooley’s Const. Lim.: 


““In any case therefore,’ says Judge 
Cooley, ‘where a constitutional question 
is raised, though it may be legitimately 
presented by the record, yet if the record 
present some other and clear ground upon 
which the court may rest its judgment, 
and thereby render the constitutional 
question immaterial to the case, that 
course will be adopted and the question 
of constitutional power will be left for 
consideration until a case arises which 
cannot be disposed of without considering 
it, and when consequently a decision upon 
such question will be unavoidable.’ ” 


Also see Oregon Cry. Mfrs. Ass'n. v. W hite, 
159 Or. 99, 78 P. 2d 572; Winslow v. Fleisch- 
ner et al., 112 Or. 23, 228 P. 101, 34 ALR 
826; McKinney v. Watson, 74 Or. 220, 145 
P, 266; State ex rel. v. Malheur County Court, 
46 Or. 519, 81 P. 368. 
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It is also well settled that where a statute 
is capable of two constructions, one of 
which would render it invalid and the other 
valid, the construction which will uphold 
its validity must be adopted by the court. 
In the City of Portland v. Goodwin, 187 Or. 
409, 416, 210 P. 2d 577, Mr. Justice Brand, 
speaking for the court, said: 


“* %* * Many Oregon decisions sup- 
port the following propositions: <A stat- 
ute is presumed to be supported by facts 
known to the legislative body, (Amer. F. 
of L. et al. v. Bain et al., 165 Or. 183, 106 
P. 2d 544, 130 A. L. R. 1278) and is pre- 
sumed to be constitutional. (Tompkins 
v. District Boundary Board, 180 Or. 339, 
177 P. 2d 416; State v. Eaton et al., 119 
Or. 613, 250 P. 233.) Courts will declare 
a statute invalid only if manifestly un- 
reasonable and reasonableness is primarily 
a_matter for the legislative judgment. 
(State v. Kincaid, 133 Or. 95, 285 P. 1105, 
288 P. 1015.) Unconstitutionality must 
be established beyond reasonable doubt. 
(State v. Bailey, supra.) If an enactment 
can be given any reasonable interpretation 
consistent with its validity, such interpreta- 
tion should be adopted. (Gantenbein v. 
West, 74 Or. 334, 144 P. 1171.) A statute 
will be held inapplicable in certain cases 
when it would be unconstitutional if held 
applicable. (Leonard v. Ekwall, 124 Or. 
351, 264 P. 463.) Where a statute is sus- 
ceptible of tWo constructions, one of which 
would render it constitutional and the other 
unconstitutional, the courts will adopt the 
former. (Fox v. Galloway, 174 Or. 339, 
148 P. 2d 922.) (Italies-ougs. ) 


With the foregoing rules in mind, we 
approach a consideration of the statute in 
the light of the facts present in this case. 


[Validity of Nonsigner Provision Assumed 


At the outset, it should be pointed out 
that defendant maintains that inasmuch as 
the Oregon statute was invalid ab imitio, as 
it applied to nonsigners, the adoption of the 
McGuire Act by Congress in 1952 could not 
and did not breathe the breath of life into 
this void enactment, 


For the purpose of this case, we may 
assume, but we do not decide, that the 
adoption of the McGuire Act, without any 
further action on the part of our own 
legislature, had the effect of giving life to 
the provisions of this state’s Fair Trade 
Law as respects nonsigners, so as to make 
that law valid and effective on July 14, 
1952. Under that assumption, it is mani- 
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fest that the effect given our statute is the 
same as though it had been reenacted by 
the legislature and became effective on July 
14, 1952. It could have no effect whatever 
prior to that date. 


In the light of the concession we have 
made for the purpose of this case, the 
question is squarely presented whether the 
Act applies to the conduct of defendant, a 
nonsigner, who purchased the commodities 
in open market for resale at retail, at a time 
when no valid law or contract existed which 
in any way affected his right to resell the 
property at any price he saw fit. 


[Basis of Nonsigner’s Liability] 


Most if not all state courts which have 
upheld the validity of fair trade laws such 
as ours, as they applied to nonsigners, have 
relied and based their decisions upon the 
authority of Old Dearborn Distrib. Co v. 
Seagram-Distillers Corp., supra. As before 
observed, we did that: The Borden Co. v. 
Schreder, supra. 


We must look, therefore, to the Old Dear- 
born Distribs Co. case to determine the 
basis of its holding that nonsigners were 
bound by the provisions of the statute. At 
page 191 of 299 U. S., the Supreme Court 
of the United States spoke as follows: 


“In respect of the due process of law 
clause, it is contended that the statute is 
a price-fixing law, which was the effect of 
denying to the owner of property the 
right to determine for himself the price 
at which he will sell. Appellants invoke 
the well-settled general principle that the 
right of the owner of property to fix the 
price at which he will sell it is an inherent 
attribute of the property itself, and as 
such is within the protection of the Fifth 
and Fourteenth Amendments. Tyson & 
Brother v. Banton, 273 U. S. 418. 429; 
W olff Co. v. Industrial Court, 262 U.S. 522, 
537; Ribnik v. McBride, 277 U. S. 350; 
Williams v. Standard Oil Co., 278 U. S. 
235; New State Ice Co, v. Liebmann, 285 
U. S. 262. These cases hold that, with 
certain exceptions, which need not now 
be set forth, this right of the owner can- 
not be denied by legislative enactment 
fixing prices and compelling such owner 
to adhere to them. But the decisions 
referred to deal only with legislative 
price fixing. They constitute no authority 
for holding that prices in respect of ‘identi- 
fied’ goods may not be fixed under legisla- 
tive leave by contract between the parties.” 
(Italics ours.) 
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After referring to §1 of the Illinois Fair 
Trade Law (The same as the Oregon stat- 
ute), the court said: 


‘x * %* It permits the designated 
private persons to contract with respect 
thereto. It contains no element of com- 
pulsion but simply legalizes their acts, 
leaving them free to enter into the author- 
ized’ contract or not as they may see fit. 
Thus far, the act plainly is not open to 
objection; and none seems to be made.” 


And then, at page 193 of 299 U. S., the 
court states the theory upon which it based 
its conclusion that a nonsigner was bound: 


“Appellants here acquired the commodity 
in question with full knowledge of the then- 
existing restrictions in respect of price which 
the producer and wholesale dealer had 
imposed, and, of course, with presumptive 
if not actual knowledge of the law which 
authorized the restriction. Appellants were 
not obliged to buy; and their voluntary ac- 
quisition of the property with such knowl- 
edge carried with it, upon every principle 
of fair dealing, assent to the protective re- 
striction, with consequent liability under 
§2 of the law by which such acquisition 
was conditioned.” (Italics ours.) 


In other words, the basis of the court’s 
conclusion is that the nonsigner, by purchas- 
ing the goods with knowledge of the con- 
tract and the law applicable thereto, impliedly 
assented to the contract, and, by such im- 
plied assent, ratified and became a party to 
and was bound by the contract. 


The important thing to note about the 
above holding is that the commodities in- 
volved in that litigation were purchased 
while a supposedly valid law and also valid 
contracts were in effect. It is obvious, 
therefore, that in the instant case the theory 
adopted by the United States Supreme 
Court in the Old Dearborn Distrib. Co. case 
as the basis for holding nonsigners liable 
does not apply. 


The question under discussion is pin- 
pointed in Ely Lilly & Co. v. Saunders, 216 
NSE, 16804) SPE 2dS28e125,A LR 1308) 1319! 
After calling attention to the due process 
clause of the North Carolina constitution, 
the court said: 


“Tt is contended that the statute dele- 
gates the power to fix the resale price 
on another’s property, or directly or medi- 
ately fixes the price on a commodity at pri- 
vate sale with a like effect, in violation 
of this section. This is the objection 
repeatedly raised in the above cited cases 
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under the similar provisions of the Fed- 
eral Constitution. It has not received 
favorable consideration by the courts. 
Old Dearborn Distribution Co. v. Seagram- 
Distillers Corp., supra; Bourjois Sales Corp. 
v. Dorfman, supra; Pyroil Sales Co. v. 
Pep Boys, etc., supra. 

“The restriction is not imposed after the 
acquisition of the property, and is not in 
derogation of an existing or established 
right. Under the statute it was a condition 
that had already attached to the property. 
It was known to the prospective purchaser, 
and he was under no obligation to assume it. 
Morally and legally he is presumed to 
have accepted the condition by his vol- 
untary act of purchase.” (Italics ours.) 


[Construction of Act] 


We now come to a direct consideration 
of the Fair Trade Law of this state as 
applied to the facts in this case. At the 
outset it should be stated that in all cases 
it is presumed that the legislative body in- 
tended to adopt a law that met constitu- 
tional demands. It is clear that if it were 
determined that the legislature, in enacting 
the Fair Trade Law, intended to make 
its provisions retroactive so as to apply to 
commodities acquired by a person prior to 
its effective date, grave doubts would arise 
as to the statute’s constitutionality, as being 
in violation of the due process clauses of 
both federal and state constitutions. As 
stated by the court in Old Dearborn Distrib. 
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Co. v. Seagram-Distillers Corp., supra: “* * * 
the right of the owner of property to fix 
the price at which he will sell it is an 
inherent attribute to the property itself, 
ee 30 

On the other hand, if it be determined 
that the legislature intended to make the 
Act applicable only to property acquired 
after the law became effective under con- 
ditions such as are outlined in the Old Dear- 
born Distrib. Co. case, supra, then (conceding 
for the purposes of this case the correctness 
of the conclusions reached by the United 
States Supreme Court in the Old Dearborn 
Distrib. Co. case) the enactment would not 
be invalid under the due process clauses. 


A review of the provisions of the Fair 
Trade Law of this state will disclose a clear 
intent on the part of the legislature to make 
the statute applicable to transactions in 
future; that its purpose was to govern sales 
of property purchased after its effective 
date. This construction of the statute is a 
reasonable construction, and, under the 
authorities above noted, it is our duty to 
adopt it. 

[A firmed] 

The provisions of the Fair Trade Act do 
not apply to the property acquired by de- 
fendant. The trial court did not err in dis- 
missing plaintiff’s suit. 

The decree is affirmed. 


[] 67,924] Campbell, et al., Trustees v. The Automatic Die & Products Co. 
In the Supreme Court of the State of Ohio. January Term, 1954. No. 33851. 


Decided December 15, 1954. 


Appeal from the Ohio Court of Appeals for Cuyahoga County. 


Clayton Antitrust Act 


Exclusive Dealing—Patent License—Licensee’s Agreement Only to Manufacture 
Patented Product and Agreement Not to Engage in Competitive Business.—A provision in 
a patent licensing agreement, wherein the licensee agreed that it would not manufacture 
or sell any automobile engine muffler other than the licensor’s muffler and that it would not 
engage in any competitive business, was not illegal under Section 3 of the Clayton Act 
and therefore did not render the patent licensing agreement unenforceable. Section 3 of 
the Act does not make such a provision in a contract unlawful per se, and there was no 
evidence that the provision had any effect in substantially lessening competition or tending 
to create a monopoly. The muffler was never produced commercially, and it is a matter 


of common knowledge that there are many different makes of mufflers on the market 
and in use. 


See Exclusive Dealing, Vol. 1, 4007, 4009.100. 
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Campbell v, Automatic Die & Products Co. 

Private Enforcement and Procedure—Antitrust Law Violations as Defenses—State 
Court Proceeding—Lack of Diligence in Raising Defense.—A judgment confirming an 
arbitration award under a patent license agreement was affirmed, where it was held that 
the majority of the arbitrators correctly determined that the licensee’s claim that the 
agreement was unenforceable because a provision of the agreement violated Section 3 of 
the Clayton Act was raised too late in the arbitration proceeding and that the licensee 
was therefore estopped from successfully raising that issue. If the licensee wished to test 
the legality of the contract, it should have brought an action to rescind, or it should have 


refused to arbitrate under the agreement. 


See Private Enforcement and Procedure, Vol. 2, J 9047. 


For the appellant: Spieth, Spring & Bell; 


Pedler, Jr. 


William M. Nelson, Jr.; and James S. 


For the appellees: Halle, Haber, Berick & McNulty. 


Statement of Case 


The present case involves the validity of a 
court approved arbitration award, which 
award was made pursuant to provisions of a 
contract covering the manufacture and sale 
of automobile mufflers. 


[Contract Provisions] 


On January 30, 1950, John M. Campbell 
and Philmore J. Haber, Trustees of the 
Cork-a-Lite Development Trust, hereinafter 
designated the trust, and The Automatic 
Die & Products Company, an Ohio cor- 
poration, hereinafter called Automatic, en- 
tered into a written contract relating to the 
manufacture and sale by Automatic of 
Campbell Super Silent automobile engine 
mufflers. 


Pertinent provisions of such contract as 
they may have a bearing on this case are: 


“3. The trust hereby grants to Auto- 
matic the exclusive license and right to 
manufacture and sell, in the United States 
of America, the Campbell Super Silent 
automobile engine muffler * * *, 


Cece eee ae 


“6. Automatic agrees to pay the trust a 
minimum royalty of five hundred dollars 
($500) per month, on the last day of each 
calendar month, commencing with the 
month of February, 1950. * * * 


OK ok Ok 


“8, Automatic is hereby given the right 
at any time to cancel this agreement and 
be relieved from further responsibility 
thereunder, and from further minimum 
royalty payments upon six (6) months’ 
written notice, but any such cancellation 
shall not be effective before February 1, 
1951. 


Kk Ok 
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“10. Automatic will commence the pro- 
duction of mufflers as soon as possible, 
and will use its best endeavors to market 
and sell to as wide an extent as its facili- 
ties permit the mufflers which are the 
subject matter of this agreement. Auto- 
matic agrees that it will not manufacture 
or sell any muffler other than the Camp- 
bell Super Silent automobile engine muffler, 
and will not, at any time, engage in any 
business competing therewith. 

(kK 


“15. Automatic may sublicense others 
to manufacture and sell the mufflers un- 
der the terms of this agreement, with the 
same royalties to the trust. 

6k ok ok 


“24. It is hereby agreed that, in case 
any disagreement or difference shall arise 
at any time hereafter between the parties 
hereto, * * * in relation to this contract, 
either as to the construction or operation 
thereof, or performance thereunder, or the 
respective rights and liabilities there- 
under, such disagreement or difference 
shall be submitted to the arbitration of 
two (2) persons, one to be appointed by 
each party to this agreement. If the two 
persons so appointed’ are unable to agree 
within a period of seven (7) days, then 
such two arbitrators shall appoint a third 
arbitrator. * * * hereafter, the three 
arbitrators shall decide the arbitration as 
soon as possible. * * * An award, in 
writing, signed either by the first two 
arbitrators appointed, or by two of the 
three arbitrators, if there are three, shall 
be final and conclusive as to both parties, 
and shali not be appealable, nor shall 
either party have recourse to any court 
of law or equity as to any disagreement 
or difference which is subject to arbitra- 
tion under this clause, if such arbitration 
is had, and both parties are required to 
follow the provisions of this agreement as 


to arbitration.” 
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[Arbitration and Court Proceedings | 


No mufflers were manufactured for sale, 
and a dispute arose between the trust and 
Automatic with respect to the performance 
of the contract and the respective rights and 
obligations of the parties thereunder. 

As provided by paragraph 24 of the con- 
tract the controversy was referred by the 
parties to two arbitrators, one selected by 
each side, for decision. These arbitrators 
were unable to agree and pursuant to para- 
graph 24 they selected a third arbitrator. 

On December 19, 1952, after many months 
of consideration and deliberation, an award 
in the sum of $5,000 was made to the trust 
by two of the arbitrators, the third regis- 
tering a dissent on the ground that the con- 
tract was illegal and unenforceable. 

Subsequently, the trust filed a petition in 
the Court of Common Pleas of Cuyahoga 
County to confirm the award. Automatic 
filed an answer alleging that the contract 
was illegal and void and a cross-petition 
praying that the petition be dismissed and 
that the award be set aside. 

A hearing was had in the Court of Com- 
mon Pleas, and all the arbitration proceed- 
ings, including the written reports of the 
arbitrators, were introduced in evidence. 

Thereafter, the court rendered judgment 
in favor of the trust, confirming the award 
and ordering Automatic to pay the trust the 
sum of $5,000. 

An appeal from such judgment was taken 
to the Court of Appeals, which affirmed the 
judgment below. There was no written 
opinion by either of the lower courts. 

The allowance of a motion to require the 
Court of Appeals to certify its record brings 
the cause here for review on its merits. 


Opinion 
[Claim Contract Illegal] 


ZIMMERMAN, J. [In full text]: Automatic, 
in seeking a reversal of the judgment of the 
Court of Appeals and the rendition of a final 
judgment in its favor by this court, makes 
three principal contentions: 

1. The contract of January 30, 1950, be- 
tween the trust and Automatic is illegal and 
void because the second sentence of para- 
graph 10 thereof represents an attempt by 
the trust to enlarge its patent monopoly 
contrary to public policy and in violation of 
Section 3 of the so-called Clayton Act 
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(Section 14, Title 15, U. S. Code); hence 
any attempt by arbitrators to award royal- 
ties to the trust under such contract is a 
nullity. 


2. The question of the illegality of the 
contract could be raised at any time before 
the arbitration award was made. 


3. The award of royalties by the arbi- 
trators being illegal can not be enforced in 
a court action to confirm the award. 


[Clayton Act] 


Section 3 of the Clayton Act reads as 
follows: 


“It shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, to * * * make a sale or con- 
tract for sale of goods, wares, merchandise, 
machinery, supplies, or other commodi- 
ties, whether patented or unpatented, for 
use, consumption, or resale within the 
United States * * * on the condition, 
agreement, or understanding that the 
* * * purchaser thereof shall not use or 
deal in the goods, wares, merchandise, 
machinery, supplies, or other commodities 
of a competitor or competitors of the 
* * * seller, where the effect of such 
* * * sale, or contract for sale or such 
condition, agreement, or understanding 
may be to substantially lessen competi- 
tion or tend to create a monopoly in any 
line of commerce.” 


[Disputed Provision] 


For convenience, we repeat paragraph 10 
of the contract here involved: 


“Automatic will commence the produc- 
tion of mufflers as soon as possible, and 
will use its best endeavors to market and 
sell to as wide an extent as its facilities 
permit the mufflers which are the subject 
matter of this agreement. Automatic 
agrees that it will not manufacture or sell 
any muffler other than the Campbell 
Super Silent automobile engine muffler, 
and will not, at any time, engage in any 
business competing therewith.” 

In contending that the second sentence in 
paragraph 10 renders the contract illegal 
and unenforceable, Automatic leans heavily 
on the case of National Lockwasher Co. v. 
George K Garrett Co ine (Co Caemt oF 
1943), 137 F. (2d), 255; McCullough v. Kam- 
merer Corp. (C. C. A. 9, 1948) [1948-1949 
Trape Cases {[ 62,231], 166 F. (2d), 759, 
certiorari denied, 335 U..S., 813,93 L, Ed: 
368, 69 S. Ct., 30; and Park-in Theatres, Inc., 
v. Paramount-Richards Theatres (D. C., Del., 
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1948), 81 F. Supp., 466, affirmed, 185 F. 
(2d), 407, certiorari denied, 341 U. S., 950, 
OSotes, den 1373.7 1S) Ciam Ole 


The first two of the cases above cited in- 
volved suits strictly for patent infringe- 
ments, and the third included that element. 
The opinions in all three of the cases con- 
tain language, based on the facts of the 
particular cases, which supports the propo- 
sition that a licensing contract, containing 
a provision whereby the licensee under- 
takes not to manufacture, sell or use any 
devices other than those of the patentee, is 
monopolistic, goes beyond the patent grant, 
and, contrary to public policy, could result 
in driving competing devices from the 
market. 


[Effect on Competition] 


However, we are not here dealing with 
a patent infringement suit, and Section 3 
of the Clayton Act upon which Automatic 
relies in pressing this appeal would seem 
not to make such a provision in a contract 
ipso facto unlawful or unenforceable. The 
validity or invalidity of such provision de- 
pends upon its operative effect. Thus in 
the case of Pick Mfg. Co. v. General Motors 
Corp al936)), 299 WES), 3 SI wd. t 4. 57, 
S. Ct., 1, there was challenged the validity 
of a contract wherein the dealer agreed that 
he would not sell, offer for sale or use in 
the repair of a designated make of motor 
vehicle any part or parts not manufactured 
or authorized by the motor car manufac- 
turer. Both the United States District Court 
and the United States Circuit Court of 
Appeals found as a matter of fact that the 
effect of the clause had not been in any way 
substantially to lessen competition or to 
create a monopoly in any line of commerce 
and rendered decrees for the manufacturer; 
and the Supreme Court affirmed the decree 
of the United States Circuit Court of 
Appeals. 

In the case of Kay Petroleum Corp. v. 
Piergrosst (1951) [1950-1951 TrapE Cases 
§ 62,800], 137 Conn., 620, 79 A. (2d), 829, 
plaintiff and defendants entered into an ex- 
clusive sales contract whereby defendants, 
for a specified number of years, agreed to 
purchase from the plaintiff their entire sup- 
ply of gasoline and oil to be used or sold 
at their gasoline service station. Defendants 
breached the contract and plaintiff brought 
an action to recover damages for such 
breach, in which it was successful. 
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Defendants claimed that the contract was 
violative of Section 3 of the Clayton Act by 
reason of the restriction not to deal in the 
gasoline and oil products of anyone other 
than the plaintiff. 

Disposing of this contention the Connec- 
ticut Supreme Court of Errors said: 


_ “To bring a case within the section, it 

is essential that the contract be operative 

to foreclose competition in a substantial 
share of the line of commerce affected. 

* * * In the absence of evidence that a 

contract is thus effective to preclude com- 

petition, there is no basis for considering 

that it is unlawful under the act, * * * 

In the instant case, not only were no 

facts found but no evidence was offered 

to indicate that this contract was oper- 
ative to foreclose competition in any de- 
gree, let alone to the extent of a ‘substantial 
share of the line of commerce affected.’ ” 

So in the case before us, none of the trust’s 
mufflers were manufactured for sale and 
there is nothing to show that the restriction 
contained in the second sentence of para- 
graph 10 had any effect in substantially 
lessening competition or tending to create 
a monopoly. 

It is a matter of common knowledge that 
there are many different makes of motor 
car mufflers on the market and in use. 
Here, the trust’s muffler was never pro- 
duced commercially and never entered the 
competitive field. 


[Waiver] 


But assuming that the trust in an action 
brought by it for patent infringement or to 
recover royalties or both would be defeated 
by reason of the second sentence in para- 
graph 10, it does not follow that such sen- 
tence is so pernicious and so inherently 
bad that its provisions could not be waived 
in a dispute between the parties with respect 
to liabilities and obligations under other 
parts of the contract and which dispute 
by agreement of the parties was submitted 
to arbitration under the terms of paragraph 
24 of the contract. 


[Defense Raised Too Late] 


Here the parties did agree to arbitration, 
and arbitrators were chosen as prescribed 
in paragraph 24. A protracted hearing took 
place at considerable expense in which a 
great deal of evidence was introduced and 
in which each of the parties was represented 
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by counsel. It was not until far into the 
hearing that Automatic made the claim 
that the contract was illegal and unenforce- 
able by reason of the second sentence in 
paragraph 10. 


Two of the arbitrators determined, and 
we think correctly, that Automatic’s claim 
of illegality came too late, and that it was 
then estopped from successfully raising that 
issue. Compare Parks, a Taxpayer, v. Cleve- 
land Ry. Co., 124 Ohio St., 79, 177 N. E. 28. 


If Automatic wished to test the legality 
of the contract, it could and should have 
brought an action to rescind on the ground 
of illegality or it could have refused to arbi- 
trate under the contract thus forcing the 
trust to call upon the courts under the arbi- 
tration statutes (Section 12148-1 et seq., 
General Code [Section 2711.01 et seq., Re- 
vised Code]) to compel Automatic to submit 
the controversy to arbitrators for disposition. 
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It is the policy of the law to favor and 
encourage arbitration and every reasonable 
intendment will be indulged to give effect 
to such proceedings and to favor the regu- 
larity and integrity of the arbitrator’s acts. 
6 Corpus Juris Secundum, 152, Arbitration 
and Award, Section 1; Corrigan v. Rocke- 
feller, 67 Ohio St., 354, 367, 66 N. E. 95, 98. 

In the instant case the arbitrators con- 
sidered and decided the questions presented 
to them with respect to the conflicting 
claims of the parties under the contract and 
they did not exceed their powers within 
the contemplation of subdivision (d) of Sec- 
tion 12148-10, General Code (Section 2711.10, 
Revised Code). 

We find no error in the judgment of the 
Court of Appeals, and the same is hereby 
affirmed. 

Judgment affirmed. 

Mippreton, Tart, Hart and LAMNECK, JJ., 
concur. 


[7 67,925] Z. T. Naifah, d.b.a. Sooner Sales Co. v. Ronson Art Metal Works, Inc. 


In the United States Court of Appeals for the Tenth Circuit. 


No. 4825. Dated December 29, 1954. 


November Term, 1954. 


Appeal from the United States District Court for the Western District of Oklahoma. 


WaLtace, District Judge. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Price and Service Discrimination—Refusal To Sell to Former 
Customer—Discrimination Between Different Purchasers—Right to Select Customers.— 
A manufacturer of cigarette lighters did not discriminate in prices or services when it 
(1) refused to continue to sell to, or continue to accept the orders of, a wholesaler and 
(2) sold its lighters to a newly appointed distributor on the same discount terms which the 
wholesaler had received. Orders submitted to the manufacturer were not binding on it 
until accepted. Therefore, the manufacturer was under no obligation to sell to the whole- 
saler. By the express terms of the Clayton Act, as amended, the manufacturer had the 
right to do business with whom it pleased. As a private trader in interstate commerce, 
the manufacturer not only could select its own customers but also could refuse to sell its 
lighters to anyone. Furthermore, the wholesaler was merely a past purchaser seeking 
to become a prospective purchaser; therefore, there was no showing of discrimination 
between different purchasers. 


See Price Discrimination, Vol. 1, 1 3505.599, 3505.800, 3524.105; Private Enforcement 
and Procedure, Vol. 2, { 9009.756. 


For the appellant: Ted Foster. 
For the appellee: G. F. Rainey. 


Affirming a judgment of the U. S. District Court, Western District of Oklahoma, 
1954 Trade Cases 67,646. For a prior decision of the U. S. District Court, Western 
District of Oklahoma, see 1953 Trade Cases. {| 67,465. 


Before Puiiips, Chief Judge, Murrau, Circuit Judge, and Rirrer, District Judge. 
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[Treble Damage Action] 


Rirrer, District Judge [In full text]: Z. T. 
Naifah, doing business as Sooner Sales Co.,? 
brought action against Ronson Art Metal 
Works, Inc.,? to recover treble damages for 
alleged violations of the Clayton Act, as 
amended by the Robinson-Patman Act, and 
particularly 9 T wtley 159 UY Sp Cr-A> Section 
13(a) and Section 13(e).2 Froma judgment 
in favor of Ronson, Sooner appeals. 


[Parties and Business Transactions] 


Sooner is a wholesale distributor of cigars, 
tobacco, candy, specialties, lighters and drugs 
in Oklahoma City, Oklahoma, and in the 
surrounding trade area to a distance of 75 
to 100 miles from Oklahoma City. 

Ronson, a New Jersey corporation with 
its home office at Newark, is a manufac- 
turer of cigarette lighters and lighter acces- 
sories which it sells in interstate commerce. 

On December 8, 1949, Sooner gave an 
order for lighter accessories to Buck Pow- 
ers, a Ronson agent. Thereafter, from time 
to time, Sooner ordered Ronson lighters 
and lighter accessories and upon delivery 
distributed them to retail dealers for resale. 
Each order was taken on a standard Ron- 
son order blank, and contained the express 
provision that the order was not binding on 
Ronson until accepted by it at the home 
office in Newark, New Jersey. Sooner was 
allowed a discount from the retail list price 
of 50 percent plus an additional 10 percent 
on the balance. Sooner allowed retailers an 
average discount of 40 percent from list 
price. At no time did Ronson give Sooner 
any directions or instructions or impose any 
restrictions with respect to the prices at 
which the merchandise was to be sold to 
retailers. 

For approximately two years Sooner dis- 
tributed to various retailers in the Okla- 
homa City trading area a substantial quantity 


1 Hereinafter referred to as Sooner. 

2 Hereinafter referred to as Ronson. 

8’ Title 15 U. S. C. A. Section 13(a) provides 
in part: ‘It shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
of commodities of like grade and quality, where 
either or any of the purchases involved in such 
discrimination are in commerce, where such 
commodities are sold for * * * resale within 
the United States * * * and where the effect 
of such discrimination may be substantially to 
lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, 
or prevent competition with any person who 
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of Ronson lighters and lighter accessories. 
All of the orders submitted before January 
30, 1952, were accepted and filled within a 
week or ten days. 


[Distributorship Discontinued] 


On January 29, 1952, Powers called Sooner 
by telephone and arranged a meeting at a 
hotel in Oklahoma City. At that meeting 
Powers told Sooner that he would no longer 
be permitted to distribute Ronson products. 
There had been some disagreement between 
Sooner and Powers about whether certain 
items should be included in the orders, and 
Sooner advised the agent that orders would 
have to be accepted as made up by Sooner 
and that he would not permit Powers to 
make up the orders. Sooner protested the 
termination of the distributorship and Pow- 
ers said he would call the home office. On 
the following morning Powers advised 
Sooner that the distributorship would be 
continued and took an order amounting to 
$700.00 or $800.00. This order, together 
with a number of orders subsequently sub- 
mitted by Sooner, were never filled by 
Ronson. Although he had no authority 
to bind Ronson on any order from a whole- 
saler, Powers continued to inform Sooner 
that the orders would be filled. 


By June, Sooner hada depleted stock of 
Ronson merchandise and was unable to fill 
orders from retailers. He called Ronson’s 
home office by telephone and asked when 
the orders would be filled. He was told 
that an answer would be forthcoming in the 
next few days. On June 9, 1952, an official 
of the company wrote to Sooner and stated 
in part: 

“At the present time we are reducing our 

distribution in most sections of the coun- 

try, and in your market area we find that 
we are very well covered with distribution 
by other distributors. 


either grants or knowingly receives the benefit 
of such discrimination, or with customers of 
either of them! *=* =” 

Title 15 U. S. C. A. Section 13(e) provides: 
“It shall be unlawful for any person to dis- 
criminate in favor of one purchaser against 
another purchaser or purchasers of a commod- 
ity bought for resale, with or without process- 
ing, by contracting to furnish or furnishing, or 
by contributing to the furnishing of, any 
services or facilities connected with the process- 
ing, handling, sale, or offering for sale of such 
commodity so purchased upon terms not ac- 
corded to all purchasers on proportionally equal 
terms.’’ 
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“We therefore regret that we shall be 
unable to ship any further Ronson mer- 
chandise to you. This move is consistent 
with our current policy of reducing our 
distributors in all territories where we 
already have adequate coverage.” 


On June 13, 1952, Sooner informed Ron- 
son by letter that he did not care whether 
he had the Ronson line any longer. A few 
days later Sooner made a request to the 
Ronson home office to take back the re- 
maining stock of merchandise which had 
not been sold to retailers. Accordingly, 
Powers called at Sooner’s place of business 
on July 3, 1952, to inventory the stock on 
hand. He offered to pack and ship to the 
home office all of the merchandise which 
Sooner wanted to return and to give Sooner 
a credit memorandum for it. Sooner was 
told that there would be certain deductions 
for transportation and handling and that 
some of the items would have to be depre- 
ciated. Sooner refused to return the items 
on the terms offered and insisted that Ron- 
son pay cash for the merchandise before it 
was shipped, in some instances in amounts 
greater than those which Sooner had orig- 
inally paid to Ronson for the same items. 
At the time of the trial, Sooner had dis- 
posed of about half of the remaining items 
on hand. 


[New Distributorship] 


On January 29, 1952, the same day Sooner 
was notified that he would no longer be a 
distributor for Ronson products in the Okla- 
homa City trade area, Powers arranged 
with Consolidated Wholesale Company * to 
distribute Ronson products in that area and 
took an order from them for about $700.00 
worth of merchandise. This order was filled 
in due course. Thereafter, Consolidated dis- 
tributed Ronson’s products and paid the 
regular retail list price for merchandise, less 
discounts of 50 percent plus 10 percent on 
the balance, the same discount terms re- 
ceived by Sooner prior to January 29, 1952, 
on the goods he had received from Ronson. 

There is no evidence that Ronson dis- 
criminated in any way against Sooner, 


4 Hereinafter referred to as Consolidated. 

5 Bruce’s Juices v. American Can Company 
[1946-1947 TRADE CASES 1 57,553], 330 U. S. 
743 (1946); Chicago Sugar Co. v. American 
Sugar Refining Co. [1948-1949 TRADE CASES 
{ 62,449], 176 F. 2d 1 (CCA-7, 1949); General 
Shale Products Corporation v. Struck Con- 
struction Co. [1940-1943 TRADE CASES ]f 56,243], 
132 F. 2d 425 (CCA-6, 1942); U. 8S. v. Borden Co. 
[1953 TRADE CASES f 67,461], 111 F. Supp. 562 
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although Sooner claims that Ronson’s re- 
fusal to accept and fill Sooner’s orders after 
January 29, 1952, was a discrimination. 
There is no evidence that in selecting Con- 
solidated to distribute its products and in 
accepting orders from Consolidated, Ronson 
did anything in restraint of trade or engaged 
in any transaction which was not bona fide. 


[Price and Service Discrimination Alleged] 


Sooner’s position is that the conduct of 
the parties established him as a Ronson 
distributor and customer in the Oklahoma 
City trading area; that from January 30, 
1952, until shortly after June 9, 1952, while 
still a customer of Ronson, he was forced 
to compete with Consolidated, another cus- 
tomer of Ronson, with a depleted and non- 
representative stock of Ronson lighters and 
lighter accessories. This disadvantage, Sooner 
claims, was the direct result of Ronson’s 
withholding delivery of goods ordered by 
Sooner, at the same time it was making 
regular delivery of goods of like grade and 
quality to a competing purchaser. Sooner 
claims that the failure to provide him with 
goods while providing them to Consolidated 
was an indirect price discrimination in viola- 
tion of Section 13(a) of the Act, just as if 
the goods had been delivered at a dis- 
criminating price, and that the failure to 
ship a supply of new stock to replenish 
and maintain a representative line was a 
service discrimination in violation of Section 
13(e) of the Act. With this contention we 
cannot agree. 


[Competing Purchasers Not Involved] 


The trial court concluded that Ronson’s 
conduct was not within the prohibition of 
either the price or the service provisions of 
the Act and accordingly entered judgment 
in favor of Ronson. The court reasoned 
that a seller must discriminate in price of 
service in favor of one purchaser ovet 
another competing purchaser in order to 
constitute a violation of Section 13(a) or 
Section 13(e) of the Act, and that if there 
are not two or more competing purchasers, 
there can be no violation of the Act.® Since 


(1953); and A. J. Goodman & Son v. United 
Lacquer Mfg. Corp. [1948-1949 TRADE CASES 
1 62,355], 81 F. Supp. 890 (1949), where the 
court said: ‘“‘Here there is only one purchaser 
* * * It is not enough that a prospecting 
purchaser, the plaintiff, would have had to 
pay a higher price if it did buy. There must 
be actual sales at two different prices to two 
different actual buyers.’’ 
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all orders submitted by Sooner were not 
binding on Ronson until accepted by it at 
the home office in Newark, under the ex- 
press terms printed on each order, the failure 
of Ronson to accept orders after January 
29, 1952, made Sooner no more than a past 
purchaser seeking to become a prospective 
purchaser. Accordingly, Sooner, not being 
a present purchaser during the period in 
question, could not qualify under the Act 
and therefore could not complain of Ron- 
son’s refusal to sell. 


While we agree with the reasoning of the 
trial court, we believe that an additional 
provision of the Clayton Act fully disposes 
of this case. 


[Right To Select 


By the express terms of the Act,’ Ronson 
had the right to do business with whom 
it pleased. As a private trader in interstate 
commerce, Ronson not only could select its 
Own customers but also could refuse to sell 
its merchandise to anyone and by so doing 
would in no way violate the anti-trust laws. 
It is settled law that a seller may either re- 
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fuse to negotiate or may cease doing busi- 
ness with a customer without running afoul 
of the Act. It is also clear, however, that 
if a seller chooses to negotiate and to sell 
goods of like grade and quality to competing 
customers, he cannot discriminate in price 
or services either to the advantage of one 
purchaser or to the disadvantage of an- 
other.® 


In this case Ronson sold its merchandise 
to Sooner for many years and in January 
of 1952 decided to terminate their business 
relationship. Accordingly, it did not fill 
Sooner’s orders after that time. The trial 
court found that Ronson had neither ac- 
cepted the order of January 30, 1952, nor 
any of the orders submitted by Sooner after 
that date. Inasmuch as there was no basis 
either contractually or otherwise, whereby 
Ronson was bound to fill such orders, 
Ronson’s conduct was not in violation of 
the Act. When the order was not filled 
within the effective time, Sooner was bound 
to know that it had not been accepted. 
There generally is no duty on the part of 
the person to whom an offer to purchase 


6 Shaw’s, Inc. v. Wilson-Jones Co., 105 F. 2d 
331 (CCA-3, 1939), where the court said: ‘‘The 
discrimination in price referred to must be 
practiced ‘between different purchasers’. There- 
fore at least two purchases must have taken 
place. The term purchaser means simply one 
who purchases, a buyer, a vendee. It does not 
mean one who seeks to purchase, a person who 
goes into the market place for the purpose of 
purchasing. In other words, it does not mean 
a prospective purchaser; or one who wishes to 
purchase * * * Past purchases or conversa- 
tion in respect to possible future purchases are 
insufficient.’’ Chicago Seating Co. v. Karpen 
[1948-1949 TRADE CASES 62,515], 177 F. 2a 
863 (CCA-7, 1949); and Sorrentino v. Glen-Gery 
Shale Brick Corp., 46 F. Supp. 709 (1942), where 
the court said: ‘‘Plaintiff’s arguments that his 
past purchases from Glen-Gery made him a 
‘purchaser’ within the meaning of this section 
and that defendant manufacturers’ refusal to sell 
him while selling to Margolis (a competitor) 
constitutes a ‘discrimination’ between ‘pur- 
chasers’ in violation thereof cannot be _ sus- 
tained.”’ 

‘Title 15 U. S. C. A. Section 13(a), provides 
in part: ‘‘That nothing contained in sections 
12, 13, 14-21 and 22-27 of this title shall prevent 
persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their 
own customers in bona fide transactions and not 
in restraint of trade * * *’’ 

8 Johnson Vv. J. H. Yost Lumber Co. [1940-1943 
TRADE CASES { 56,088], 117 F. 2d 53 (CCA-8, 
1941), where the court said: ‘‘It must be borne 
in mind that one engaged in private enterprise 
may select his own customers, and in the 
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absence of any illegal agreement, may sell or 
refuse to sell to a customer for good cause or for 
no cause whatever.’’ Green v. Victor Talking 
Mach. Co., 24 F. 2d 378 (CCA-2, 1928). 

® Chicago Seating Co. v. 8. Karpen & Bros., 
supra, where it was said: ‘‘* * * defendant 
refused to sell to plaintiff. Even if true such 
charges do not constitute discrimination in 
favor of one purchaser against others under 
the provisions of the Clayton Act. As we see 
see it, the laws of the United States do not 
require that persons engaged in private trade 
and commerce must deal with everyone. When 
they do deal they may not discriminate, but 
they do have the right to choose their cus- 
tomers * * * A trader engaged in private 
business may exercise his own discretion as to 
parties with whom he will deal.”’ 

Shaw’s, Ine. v. Wilson-Jones Co., supra, 
where the court said: ‘‘The Act does not compel 
a seller of commodities to offer them to all 
persons who may wish to bid upon a contract 
to resell them to a third party. The discrimina- 
tion in price prohibited by the subsection is 
discrimination in respect to commodities sold to 
purchasers’’. 

In holding that a service discrimination under 
Section 13(e) of the Clayton Act as amended by 
the Robinson-Patman Act had taken place, 
Judge L. Hand in Sun Cosmetic Shoppe v. Eliz- 
abeth Arden Sales Corp. [1948-1949 TRADE 
CASES { 62,521], 178 F. 2d 150, 13 A. L. R. 24a 
358 (CCA-2, 1949), said: ‘‘The Act does not 
undertake to forbid a seller to grant favors to 
his customers, any more than it undertakes to 
compel him to grant them; it only insists that 
the distribution, if any, shall be equal.’’ 
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is made to notify the offeror of his refusal 
to accept the offer. And further, no pre- 
sumption of acceptance arises from a failure 
to so notify.” 


Of course, Sooner was left with a depleted 
stock and some slow moving items, but 
that was a hazard Sooner necessarily took 
under the terms of the informal distributor- 
ship arrangement which had existed prior 
to January 30, 1952. Moreover, Ronson 
offered to permit Sooner to return the items 
which he did not wish to retain, at the price 
Sooner had paid therefor, less a transporta- 
tion and handling charge and depreciation 
on certain items. This offer Sooner rejected. 

Congress has been liberal in enacting 
remedies to enforce the anti-trust legisla- 
tion. However, in no instance has it indi- 
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commercial practices in interstate com- 
merce which are bona fide and not in 
restraint of trade. The right of a manufac- 
turer to select customers is an essential 
factor in maintaining high standards of 
service in the handling of his products. The 
Supreme Court of the United States has 
said that it is “loath to deny * * * this 
privilege of selection.” * and this court is 
constrained to exercise the same restraint. 

The court in Great Atlantic & Pacific Tea 
Co. v. Cream of Wheat Co.” expressed the 
policy applicable to this case when it said: 
“We have not yet reached the stage where 
the selection of a trader’s customers is made 
for him by the government.” 

For the reasons herein set forth the judg- 
ment is affirmed. 


cated an intention to interfere with ordinary 


[] 67,926] Opinion of the Attorney General of the State of California. 


Opinion requested by the Honorable Luther H. Lincoln, Member of the Assembly 
from the Fifteenth District. Opinion of Edmund G. Brown, Attorney General, and 
Wallace Howland, Assistant Attorney General. No. 54/230. Dated December 29, 1954. 
24 Ops. Cal. Atty. Gen. 278. 


California Fair Trade Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Closing Out 
Sales—Application of Exception to Purchaser of Goods at Close Out Sale.—The exemp- 
tion under the California Fair Trade Act relating to closing out sales applies only to the 
merchant who is himself closing out the fair trade item. Therefore, where goods are sold 
at reduced prices by a wholesaler who is going out of the business of dealing in the 
particular fair trade item, there is no justification in the Act for a retail merchant who 
acquires the fair trade item at such reduced prices from failing or refusing to abide by 
the retail fair trade price stipulated either by the manufacturer, wholesaler or other owner. 


See Fair Trade, Vol. 1, § 3222.05. 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Damaged or 
Deteriorated Commodities—Application of Exception to Purchaser of Damaged Com- 
modities—A merchant who is engaged in the business of retailing merchandise which 
he buys at reduced prices from insurance companies as salvage may claim the exemption 
under the California Fair Trade Act relating to damaged or deteriorated commodities, 
if the salvaged goods are actually damaged or deteriorated in quality and he sets them 
apart with adequate notice of the condition of the commodities. However, such companies 
frequently sell an entire lot of merchandise as “salvage” when, in fact, only certain parts 
of the entire lot are actually damaged or deteriorated. As to sales at retail, the exemption 
would apply only to damaged or deteriorated items in the form and unit sizes which are 
ordinarily sold at retail. Similarly, if wholesale sales are involved, the exemption would 
apply only to damaged or deteriorated items in the form and unit sizes which are ordi- 
narily sold at wholesale. 


See Hair Trade, Vol. 1; 7 3224. 
077 C. J. S. 643, Section 28; Reliance Bagging 
Co. v. Electric Gin Co., 187 S. W. 2d 724 (1945). 
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uU, §. v. Bausch & Lomb Co. [1944-1945 
TRADE CASES { 57,224], 321 U. S. 707 (1944), 
2 997 F. 46 (CCA-2, 1915). 
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Fair Trade—Sales Which May Be Excepted from Price Restriction—Sales Under 
Order of Court—Application of Exception to Purchaser of Commodities Sold by Trustee 
in Bankruptcy.—Sales of fair trade merchandise, either at wholesale or retail, actually 
made by a trustee in bankruptcy are exempted from resale price restrictions under the 
exemption of the California Fair Trade Act relating to sales by an officer acting under 
the order of a court. Although the trustee in bankruptcy of a wholesaler or jobber would 
be authorized to sell at reduced prices to a retail merchant, the exemption does not extend 
to subsequent sales of the same merchandise by that retail merchant. 


See Fair Trade, Vol. 1, § 3234. 


Fair Trade—Selling Below Fair Trade Price—Noncontracting Dealer—Relevancy of 
Price Paid for Goods or Source of Purchase.—Under the California Fair Trade Act, a 
nonsigner of fair trade contracts who has notice of such contracts cannot sell fair trade 
products at less than the established fair trade price, regardless of the price which the 
nonsigner paid for the goods or the channels through which such goods were purchased. 
Therefore, a nonsigner who is engaged in the business of retailing merchandise, which 
he buys at reduced prices from trustees in bankruptcy and from businesses which are about 
to become insolvent, cannot resell such merchandise at less than the established fair trade 
price. Where the nonsigner buys “salvaged” merchandise at reduced prices from insur- 
ance companies, he may only resell, at less than the establshed price, those items of 


merchandise which are actually damaged or deteriorated. 


See Fair Trade, Vol. 1, ¥ 3258.05. 


[ Question] 


Honorable Luther H. Lincoln, Member 
of the Assembly from the Fifteenth Dis- 
trict, has requested our opinion on the 
following question: 


A merchant is regularly engaged in the 
business of retailing merchandise which 
he buys at reduced prices from (a) in- 
surance agencies as salvage, (b) from 
trustees -in bankruptcy and (c) from 
other businesses which are about to be- 
come insolvent. Included in the stocks 
so purchased are nationally advertised 
items upon which retail prices have been 
established by the manufacturer pursuant 
to the Fair Trade Act. The retail mer- 
chant never buys directly from the manu- 
facturer and has signed no fair trade 
contract. 

The question is whether, under these 
circumstances, the merchant may resell 
these articles at retail at less than the 
established fair trade price. 


[Conclusion] 


The conclusion reached may be summa- 
rized as follows: 


The merchant may not sell such mer- 
chandise at less than the retail price 
stipulated by the manufacturer pursuant 
to the Fair Trade Act provided that he 
has knowledge that a retail price has 
been stipulated by the manufacturer with 


Trade Regulation Reports 


other retailers, and provided further that 
it is not damaged or deteriorated in 
quality and notice given to the public 
thereof. 

ANALYSIS 


[Califorma Fair Trade Act] 


The Fair Trade Act applies to the sale 
in California of any commodity which bears, 
or the label or container of which bears, 
the trade-mark, brand, or name of the pro- 
ducer or owner of such commodity and 
which is in fair and open competition with 
commodities of the same general class pro- 
duced by others (Bus. & Prof. Code sec. 
16902). The act applies to sales at whole- 
sale, or at retail, or at both wholesale and 
retail, depending upon the stipulation of 
the manufacturer or other owner of the 
trade-mark or trade name borne by the 
commodity. 

As originally enacted in 1931 the act 
provides that no “contract” for the sale or 
resale of a qualified commodity shall vio- 
late any law of the State by reason of a 
provision that the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. The statute thus speaks of 
“contracts” for the sale or resale of a com- 
modity in order to clearly effectuate the 
legislative intent to except resale price 
maintenance agreements from the Cart- 
wright Act (Bus. & Prof. Code sec. 16600 
et seq.), which, in substance, prohibits every 
form of price-fixing agreement. 
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[Nonsigner Provision] 


In 1933 the scope of the act was greatly 
broadened by the addition of a so-called 
“non-signer” provision. Section 16904 now 
providés that it is unfair competition and 
actionable for any person to wilfully and 
knowingly advertise, offer for sale or sell 
any commodity at less than the resale price 
stipulated in any contract entered into un- 
der the act, “whether the person so adver- 
aising, offering for sale or selling is or is 
not a party to such contract.” This pro- 
vision was held to be constitutional in 
Max Factor & Co. v. Kunsman (1936), 5 
Cal. 2d 446. 


The act does not require any particular 
formality in the “contract” wherein the 
manufacturer, producer or owner specifies 
a resale price. 


“cc 


If a producer has an agreement 
with some of his vendees, written or 
oral, formal or informal, that a specified 
product, assuming it meets all necessary 
classification requirements of section 
16902, be not resold for less than a 
minimum price, and another vendee has 
knowledge of such agreement, though 
there is no agreement with that vendee, 
and sells the product for less than the 
price specified in the agreement, then he 
has subjected himself to suit under the 
act...” (Downs v. Benatar’s Cut Rate 
Drug Stores (1946) [1946-1947 TrapE 
Cases { 57,476], 75 Cal. App. 2d Cl, Gs 


italics is the court’s.) 


[Notice of Price] 


The vital question in such cases is 
whether the retailer who sells at less than 
the stipulated resale price has knowledge 
that a resale price has been stipulated for 
the product. This is a question of fact to 
be decided upon the circumstances of each 
individual case. By judicial construction the 
delivery of a commodity with an accompanying 
notice of a minimum resale price and the 
receipt of the product by the buyer are 
prima facie evidence that the buyer accepted 
under the specifications set forth in the 
notice (see Downs v. Benatar’s Cut Rate 
Drug Stores, supra, 75 Cal. App. 2d 61, 66). 

Parenthetically, it may be noted that the 
act does not specify any particular pro- 
cedure to be followed by a manufacturer 
or owner in stipulating a resale price. There 
is no public agency or authorized place of 
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registry for fair trade contracts or for the 
stipulated resale prices for fair-traded items 
with the sole exception of alcoholic bever- 
ages, as to which the law makes provisions 
not applicable to other commodities (see 
Bus. & Prof. Code sec. 24750, et seq.). The 
actual practice varies from industry to in- 
dustry. In each case the producer or owner 
takes such steps as he may be advised to 
bring home actual notice to the sellers of 
his product. Written notification that the 
item is fair-traded and must be resold at 
the stipulated price frequently appears on 
printed price lists and sales invoices and 
on price labels and other markings affixed 
either to the product or to its customary 
container. 


[Three Exceptions] 


Where the producer or owner has stipu- 
lated a retail price, it is immaterial from 
what source the retailer procured the mer- 
chandise for resale; likewise, the price paid 
by the retailer is immaterial. Every item 
of that particular product sold at retail by 
him is subject to the provisions of the act. 
The statute provides for only three excep- 
tions to the foregoing general rule. Each 
of these exceptions have some relevance to 
this opinion and are therefore separately 
discussed. 


[Closing Out Sales] 


Exempted from resale price maintenance 
are sales made “In closing out the owner’s 
stock for the purpose of discontinuing de- 
livering any such commodity” (Bus. & Prof. 
Code sec. 16902(b)(1)). 


Where wholesale dealings are involved, 
this exemption applies to any wholesaler 
who is closing out his stock in trade for 
the purpose of discontinuing wholesale de- 
liveries of the commodity. Likewise, the 
exemption applies to the closing out by a 
retail merchant of his stocks of a com- 
modity subject to a retail price stipulation 
for the purpose of his discontinuing retail 
deliveries of that commodity. However, 
the exemption only applies to the merchant 
who is himself closing out the item for 
the purpose of discontinuing his dealings 
therein. Thus, where goods are sold at 
reduced prices by a wholesaler who is going 
out of the business of dealing in the par- 
ticular commodity, there is no justification 
in the statute for a retail merchant who 
acquires the merchandise at such reduced 
prices from failing or refusing to abide by 


Copyright 1955, Commerce Clearing House, Inc. 


Number 13—97 
1-13-55 


any retail resale price stipulated either by 
the manufacturer, wholesaler or other owner. 
This, in substance, was the holding in 
Sterling Drug, Inc. v. Benatar [1950-1951 
TRADE CaAsEs { 62,688], 99 Cal. App. 2d 393. 
In that case the retail merchant had ac- 
quired items from United States war sur- 
plus sales on which retail prices were 
stipulated by the manufacturer. In holding 
that the retailer had no authority to ignore 
the stipulated retail price, the court said, 
concerning the exemption under considera- 
tion here: 


“cr 


: . It does not give a general exemp- 
tion from fair trade prices for goods 
bought at a close out sale independent 
from the circumstance whether the re- 
seller himself also intends to discontinue 
delivering any such commodity 2 
(99 Cal. App. 2d 393, 398.) 


The court pointed out that the retailer 
intended to continue selling the Commodity 
in question after his war surplus lot thereof 
would be exhausted and that the retailer 
had on hand other lots of the same com- 
modity purchased through regular channels 
and in which he intended to continue 
dealing. 
[Damaged Goods] 


The second exemption from the act in- 
volves goods which “are damaged or de- 
teriorated in quality, and notice is given to 
the public thereof” (Bus. & Prof. Code sec. 
16902(b)(2)). In the question posed the 
retailer’s sources of supply include insur- 
ance agencies disposing of “‘salvage’’ stocks. 
If such “salvage” goods are damaged or 
deteriorated in quality, and the retailer sets 
them apart with adequate notice of the fact 
of their damaged or deteriorated condition, 
this exemption would apply to their sale. 
However, it frequently happens that insur- 
ance agencies, common carriers and others 
will sell an entire lot of merchandise as 
“salvage” at a reduced price when, in fact, 
only certain parts or portions of the entire 
lot are actually damaged or deteriorated. 
In such case it is our opinion that, as to 
sales at retail, the exemption would apply 
only to damaged or deteriorated items in 
the form and unit sizes which are ordin- 
narily sold at retail. For example, tooth- 
paste is ordinarily retailed in a tube with 
or without a cardboard container. It is our 
conclusion that out of the entire lot only 
those tubes which were damaged, or whose 
individual and customary containers were 
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damaged, would be subject to retail at re- 
duced prices under the exemption. Similarly, 
if wholesale sales were involved, it is our 
conclusion that only the bulk containers, 
holding some quantity of toothpaste tubes 
as, for example, one gross, which were 
actually damaged or deteriorated would be 
subject to the exemption at any wholesale 
sale thereof. 


[Sales Under Court Order] 


The third exemption from the prohibitions 
of the act applies to sales “By any officer 
acting under the orders of any court” (Bus. 
& Prof. Code sec. 16902(b)(3)). Sales, 
either at wholesale or at retail, actually 
made by a trustee in bankruptcy would be 
subject to this provision. However, while 
the trustee in bankruptcy of a wholesaler 
or jobber would thus be authorized to sell 
at reduced prices to a retail merchant, the 
exemption does not extend to subsequent 
sales of the same merchandise by that 
retail merchant. 


[Basis of Conclusions] 


These conclusions are predicated upon 
the reasoning of the courts which have 
validated legislation of this type. In up- 
holding the constitutionality of the California 
Fair Trade Act the Supreme Court of 
California has said: 


“, . The statute only applies to certain 
articles sold under the trade-name or 
brand or trade-mark of the producer. As 
to such articles, the producer or manu- 
facturer, through advertising or other 
means, has built up a good-will in con- 
nection with the articles, which good-will 
iS a species of property entitled to pro- 
tection. When the retailer sells such an 
article to a customer, the article is not 
sold solely on the reputation of the re- 
tailer, but partially, at least, on the repu- 
tation built up by the owner of the 
trade-mark, brand or trade-name. } 
The statute, as its title indicates, by 
preventing price-cutting, is aimed at pro- 
tecting these valuable property and con- 
tract rights of the manufacturer or 
producer—rights just as valuable and just 
as much entitled to protection as the right 
of the retailer, who is attempting, by 
exercising his claimed right of freedom 
of action, to injure the property and 

, contract rights of the manufacturer or 
producer. . . .” (Max Factor & Co. v. 
Kunsman, 5 Cal. 2d 446, 463-464.) 
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Thus, a manufacturer who has stipulated 
a retail price for his branded commodity 
is entitled to the protection of the good 
will in his trade name by maintenance of 


Court Decisions 
Paramount Film Distributing Corp. v. Applebaum 


Number 13—98 
1-13-55 


the stipulated retail price by the retailer, 
regardless of the price or the channels 
through which the goods have reached the 
retailer. 


[67,927] Paramount Film Distributing Corporation, et al. v. Joe Applebaum, et al. 
In the United States Court of Appeals for the Fifth Circuit. No. 14634. Dated December 


29, 1954. 


Appeal from the United States District Court for the Southern District of Mississippi. 


Swney C, Mizz, Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Rehearing—Deletion of Erroneous Statement.—Where a Court of Appeals stated in an 
opinion, in regard to a hearing on a motion for a new trial, that “all of this apparently 
was in the hearing of the jurors, who had been summonsed as witnesses, before they 
testified,” and the record showed that all of the witnesses were placed under the rule 
and excluded from the courtroom during the hearing on the motion, the statement, being 
erroneous, was stricken from the opinion on petitions for rehearing. Except for this 
correction, the petitions were otherwise denied. 


See Combinations and Conspiracies, Vol. 1, f 2005.360, 2005.553; Private Enforcement 
and Procedure, Vol. 2, J 9014, 9014.25, 9014.35, 9015.65. 


For the appellants: Gibbons Burke, New Orleans, La.; 
Miss; Frank E. Everett, Jr., Vicksburg, Miss. 


Earl T. Thomas, Jackson, 
and Meyer H. Lavenstein, New York, N. Y. 


For the appellees: Landman Teller, Vicksburg, Miss.; Jerome S. Hafter, Greenville, 
Miss.; and Walter P. Armstrong, Jr., Memphis, Tenn. 


Denying petitions for rehearing, U. S. Court of Appeals, Fifth Circuit, 1954 Trade 


Cases {] 67,866. 


For a prior decision of the U. S. District Court, Southern District of 
Mississippi, see 1950-1951 Trade Cases ] 62,944. 


Before Boraw and Russet, Circuit Judges, and Dawxins, District Judge. 


On Petitions for Rehearing 


Per Curiam: [In full text]: Separate 
petitions for rehearing have been filed by 
(1) appellees, (2) Universal, Loew’s and 
Columbia and (3) Paramount Distributing, 
Fox, United Artists, Warner and Para- 
mount Gulf. In addition, all appellants ex- 
cept Republic have filed a motion with 
respect to costs, requesting the inclusion 
of certain language in this Court’s mandate. 


[Opinion Corrected] 


In their petition, appellees have pointed 
out an inaccuracy in the Court’s opinion, 
where, in regard to the hearing on the mo- 
tion for new trial, it was said: “All of this 


apparently was in the hearing of the jurors, 
who had been summonsed at witnesses, be- 
fore they testified.” The record shows that 
all of the witnesses were placed under the 
rule and excluded from the courtroom dur- 
ing the hearing on the motion; and the 
statement quoted above, being erroneous, 
is stricken from the opinion. 


[Petitions Denied] 


With this correction, all petitions for re- 
hearing are denied. The mandate shall pro- 
vide that appellants may recover all costs 
of appeal and shall have execution therefor. 
Otherwise, the motion with respect to costs 
is denied. 
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[1 67,928] Hershel California Fruit Products Co., Inc., et al. v. Hunt Foods, Inc., et al. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 33645. Filed December 15, 1954. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Conspiracy Between Corporation and 
Its Officers—Practices Not Constituting Antitrust Violation—A complaint alleging that 
a corporate canner of food products, various officers of the corporate canner, and others 
conspired to restrain and monopolize trade in tomato paste was dismissed on the grounds 
that a corporation and, its officers cannot “conspire” together and that the acts alleged to 
have been committed by the defendants, which were not officers of the corporate canner, 
did not amount to a violation of the federal antitrust laws. The acts alleged were the 
purchase of the canner’s products under an agreement to fix resale prices, the sale of 
cans to the canner more cheaply than the canner could buy elsewhere, and the distribu- 


tion of book matches advertising the products of the canner. 
See Combinations and Conspiracies, Vol. 1, { 2005.400, 2005.410; Monopolies, Vol. 1, 


J 2520.30. 


For the plaintiffs: 
& McKinnon; all of San Francisco, Cal. 


Philip S. Ehrlich; Julien R. Bauer; and Bronson, Bronson 


For the defendants: Gaylord & Gaylord, and Cushing, Cullinan, Duniway & Gorrill, 


San Francisco, Cal. 
Memorandum and Order 


[Motion to Dismiss] 


OLiver J. Carrer, District Judge [In full 
text]: Defendants move to dismiss a com- 
plaint charging them with alleged violations 
of federal antitrust statutes. The complaint 
names as defendants Hunt Foods, Inc. (a 
large canner of tood products), various 
officers of the Hunt Foods Corporation, and 
several others. The complaint is based upon 
the contention that defendants conspired to 
restrain and monopolize interstate com- 
merce in tomato paste. 


[No Conspiracy Between Corporation and 
Its Officers | 


Defendants move to dismiss on the ground 
that a corporation and its officers cannot 
conspire together. Defendants’ point is well 
taken. In Nelson Radio & Supply Co. v. Mo- 
torola, 5th Cir. [1952 Trane Cases f 67,386], 
200 F. 2d 911, 914, the Court held: 


“A corporation cannot conspire with 
itself any more than a private individual 
can, and it is the general rule that the 
acts of the agent are the acts of the 
corporation.” 
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And to the same effect see Marion County 
Co-op Ass'n v. Carnation Co., W. D. Ark, 
[1953 Trape Cases {[ 67,556], 114 F. Supp. 58, 
and cases cited! at pages 62-63. Therefore 
defendants’ motion to dismiss will be granted. 


[Practices Not Unlawful] 


Two corporations and an individual al- 
leged to have some part in the conspiracy 
are not officers of the Hunt Foods Corpo- 
ration, but the acts alleged to have been 
committed by them do not amount to a 
violation of the federal antitrust statutes: 
Robert H. Baxter is alleged to have bought 
some products of Hunt Foods, Inc. under 
an agreement to fix the resale price; United 
Can & Glass Co. is alleged to have sold 
cans to Hunt Foods, Inc. more cheaply 
than the latter could buy elsewhere; Ohio 
Match Co. is alleged to have distributed 
book matches advertising the products of 
Hunt Foods, Inc. Accordingly, the com- 
plaint will be dismissed in its entirety. 


[Motion Granted | 


It is ordered that defendants’ motion to 
dismiss the complaint be, and the same is 
hereby granted; and that the complaint be, 
and the same is hereby dismissed. 
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[| 67,929] Hershel California Fruit Products Co., Inc., et al. v. Hunt Foods, Inc., et al. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 34059. Filed December 15, 1954. 


California Cartwright Act and Unfair Practices Act 


Combinations and Conspiracies Under State Laws—Procedure—Removal of Suit 
from State Court to Federal Court—Time Within Which Removal Petition Must Be 
Made.—Plaintiffs’ motion to remand their suit to the California state court from which 
it had been removed to a United States District Court on the ground that the defendant’s 
petition for removal was not filed within the twenty day period prescribed by Section 
1446(b), Title 28, U. S. Code, was denied, where the defendant had filed its petition for 
removal within twenty days after it had been formally served with process, although 
several months had passed since the suit was filed and since the defendant had received 
a copy of the complaint as a matter of courtesy. In those states in which a copy of the 
complaint must be served with the summons, the twenty day period does not begin to 
run until a defendant is served with some manner of valid process. The plaintiffs’ further 
contention that the three claims for relief stated separately in the complaint are in reality 


one cause of action was held to be without merit. 
See Combinations and Conspiracies, Vol. 1, { 2401.05. 
For the plaintiffs: Philip S. Ehrlich, San Francisco, Cal. 
For the defendants: Cushing, Cullinan, Duniway & Gorrill, and Gaylord & Gaylord, 


San Francisco, Cal. 


Memorandum and Order 
[Motion To Remand Suit To State Court] 


Ouiver J. Carter, District Judge [Jn full 
text]: Plaintiffs move to remand a suit that 
was removed to a United States District 
Court from a Superior Court of the State 
of California. Defendants have moved to 
dismiss the complaint and to strike por- 
tions of the complaint, but consideration of 
these motions was deferred until after de- 
termination of the motion to remand. Since 
plaintiffs’ motion to remand is denied herein, 
defendants can now proceed to have their 
motions to dismiss and to strike heard, and 
the case will be returned to the master 
calendar for that purpose. 


[Petition Filed Within Statutory Period 
of Time] 


Plaintiffs’ most serious contention in sup- 
port of the motion to remand is that the 
petition for removal was filed too late. The 
time within which a petition for removal 
must be filed is described in 28 U. S. C. 
§ 1446 as follows: 


“(b) The petition for removal of a 
civil action or proceeding shall be filed 
within twenty days after the receipt by 
the defendant, through service or other- 
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wise, of a copy of the initial pleading 

setting forth the claim for relief upon 

which such action or proceeding is based, 

or within twenty days after the service 

of summons upon the defendant if such 

initial pleading has then been filed in 

court and is not required to be served on 

the defendant, whichever period is shorter.” 

The sequence of events upon which plain- 
tiffs base their claim is: (1) plaintiffs filed 
suit against defendant Hunt Foods, Ine. 
and others, (2) one of Hunt’s attorneys 
requested as a courtesy that a copy of the 
complaint be sent to him by one of plain- 
tiffs’ attorneys, (3) several months later 
defendant Hunt was formally served with 
process, (4) within twenty days of formal 
Service, but not within twenty days of re- 
ceiving a copy of the complaint as a cour- 
tesy, defendant Hunt filed its petition for 
removal. Plaintiffs contend that the receipt 
of a copy of the complaint as a courtesy to 
Hunt was a receipt otherwise than through 
service, as provided in Section 1446(b) 
quoted above. This contention has pre- 
sented a difficult question of statutory con- 
struction, but after careful consideration of 
the history of Section 1446(b), this Court 
is of the opinion that in those States in 
which a copy of the complaint must be 
served with the summons, Congress did not 


Copyright 1955, Commerce Clearing House, Inc. 


Number 13—101 
1-13-55 


intend the twenty day period to begin run- 
ning until a defendant is served with some 
manner of valid process. This is the view 
taken in Rodriguez v. Hearty, S. D. Tex., 
121 F. Supp. 125, and that view is sup- 
ported by the following note of the reviser 
of U. S)-CiA. foundmafter 28 U.S CaA. 
§ 1446: 


“Subsec. (b) amended by Act May 24, 
1949, § 83(a), to provide that the petition 
for removal need not be filed until 20 days 
after the defendant has received a copy 
of the plaintiff’s initial pleading, and to 
provide that the petition for removal shall 
be filed within 20 days after the service 
of summons.” 


The legislative history of the 1949 amend- 
tment to Section 1446(b) also indicates that 
the purpose of that most recent amendment 
was to better enable a defendant to exercise 
its right of removal, rather than to shorten 
the time within which a petition for removal 
had to be filed: 


“In some States suits are begun by the 
service of a summons or other process with- 
out the necessity of filing any pleading 
until later. As the section now stands 
[before the 1949 amendment], this places 
the defendant in the position of having 
to take steps to remove a suit before he 
knows what a suit is about. As said sec- 
tion is herein proposed to be rewritten, 


Cited 1955 Trade Cases 
U.S. v. Sun Oil Co. 
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a defendant is not required to file his 
petition for removal until 20 days after 
he has received (or it has been made 
available to him) a copy of the initial 
pleading filed by the plaintiff setting forth 
the claim upon which the suit is based 
and the relief prayed for. It is believed 
that this wil! meet the varying conditions 
of practice in all the States.” 

Sen. Rep. No. 303, 81st Cong., 1st Sess. 
(1949), found in 1949 U. S. Code Cong. 
Serv. 1254. 


[Three Causes of Action] 


Therefore, plaintiffs’ first contention is 
without merit. Plaintiffs’ second contention 
depends for its effectiveness on the propo- 
sition that the three claims for relief stated 
separately in the complaint are in reality 
One cause of action. It is sufficient answer 
to this contention to point out that plain- 
tiffs have treated this suit as involving three 
causes of action. The three causes of action 
alleged are not against the same defendants; 
they describe different conduct; and the 
prayer for relief prays for damages and 
other relief on each cause of action. The 
separate statement is not merely a pleading 
of alternative theories of relief. Thus plain- 
tiffs’ second contention is not well taken. 


It is ordered that plaintiffs’ motion to 
remand be, and the same is hereby denied. 


[7 67,930] United States v. Sun Oil Company. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 10483. Filed December 10, 1954. 


Civil 


Case No. 1010 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Production of Statements of Government Witnesses Prior to Trial—-A motion by a 
defendant to require the Government to produce certain statements of its witnesses prior 
to trial was denied, on the ground that sufficient information was available to the de- 
fendant from which it could make an additional answer or prepare for trial. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8225. 


For the plaintiff: W. Wilson White, U. S. Attorney, Philadelphia, Pa.; George W. 
Wise, David A. Fields, and William T. Collins, Antitrust Division, Department of Justice, 
Washington, D. C.; and Larry L. Williams, Antitrust Division, Department of Justice, 
Philadelphia, Pa. 

For the defendant: Joseph W. Henderson of Rawle & Henderson; John Blair Moffett 
and Henry A. Frye of Moffett, Frye & Leopold; and James Alan Montgomery of Pepper, 
Bodine, Frick, Scheetz & Hamilton; all of Philadelphia, Pa. 

For a prior decision of the U. S. District Court, Eastern District of Pennsylvania, 
see 1950-1951 Trade Cases {| 62,684. 
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Memorandum Opinion 
[Production of Witnesses’ Statements] 


Ganey, District Judge [In full text]: This 
is a motion by the defendant to require 
production of certain statements of the 
Plaintiff's witnesses prior to trial. 


After submission of briefs and arguments, 
it is determined that sufficient information 
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is presently available to the defendant from 
which he can make additional answer or 
prepare for trial. 


While it may be that at the trial of the 
cause sufficient showing will be made which 
will require the production of the state- 
ments then, the defendant’s motion to re- 
quire their production now prior to trial is 
hereby denied. 


[67,931] LaSalle Extension University v. Federal Trade Commission. 
In the United States Court of Appeals for the Seventh Circuit. No. 11262. Dated 


December 2, 1954. 


Petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Correspondence Courses—Petition for Review 
Dismissed.—Pursuant to stipulation of counsel, a petition for review of a Federal Trade 
Commission cease and desist order prohibiting unqualified representations that recipients 
of the respondent’s purported law degrees or others completing its correspondence courses 
in law are eligible to participate in state bar examinations of various states, was dis- 


missed. 


See Unfair Practices, Vol. 2, 1 5083.40; Federal Trade Commission Enforcement and 


Procedure, Vol. 2, § 8621.210. 


For the petitioner: Donald W. Staehlin, Chicago, Ill. 
For the Federal Trade Commission: Robert B. Dawkins, Washington, D. C. 


Dismissing petition for review of Federal Trade Commission cease and desist order 


in Dkt. 5907. 


Before Watter C. Linpiey, Circuit Judge. 


Linpiey, Circuit Judge [Jn full text]: 
Pursuant to stipulation of counsel for the 
Parties, it is ordered that this petition for 


review of an order of the Federal Trade 
Commisison be, and the same is hereby, 
Dismissed. 


[] 67,932] Dictograph Products, Inc, v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. October Term, 1954. 
No. 57. Docket No. 22927. Argued October 14 and 15, 1954. Decided December 15, 1954. 


Petition to review an order of Federal Trade Commission. 


Clayton Antitrust Act 


Exclusive Dealing—Necessary Effect on Competition—No Evidence Competition Has 
Decreased—Evidence that Competition Has Increased Where there is proof that a 
manufacturer of hearing aids did business amounting to almost $2,000,000 a year and had, 
through the use of exclusive dealing contracts, foreclosed competitors from dealing with 
more than 22% of the nation’s choicest retail outlets for hearing aids, a cease and desist 
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Dictograph Products, Inc. v. FTC 


70,041 


is violated by such contracts. The basic requirement of Section 3 of the Clayton Act that 
the alleged violations “may be to substantially lessen competition or tend to create a 
monopoly” is properly met by proof that competition has been foreclosed in a substantial 
share of the line of commerce affected. 


See Exclusive Dealing, Vol. 1, $4007.125, 4007.450, 4009.251, 4009.252, 4009.253, 
4009.450; Unfair Practices, Vol. 2, § 5031.10, 5047.24. 


Exclusive Dealing—Applicability of Clayton Act, Section 3—Economic Necessity and 
Public Interest as Justification for Contracts.—The use of exclusive dealing agreements 
by a manufacturer of hearing aids cannot be justified on economic grounds or because 
their use is in the public interest, where such agreements are utilized by a corporation which 
does almost two million dollars worth of business each year, is one of the industry’s 
three leaders (all or some of whom use this retrictive device), and which alone controls 
by such means over one-fifth of the nation’s prime retail outlets for hearing aids. The 
qualifying provision of Section 3 of the Clayton Act prohibiting the use of exclusive 
dealing contracts where the effect “may be to substantially lessen competition or tend 
to create a monopoly” was effected to make sure that the Sherman Act “rule of reason” 
would not be employed to validate further transactions of a patently undesirable nature. 
Regardless of the utility of the elaborate Sherman Act type of inquiry under Section 3 of 
the Clayton Act, when applied to organizations not doing a substantial share of the 
business or not yet firmly established in a particular of commerce, nevertheless it has no 
place in this case involving a manufacturer which does a substantial business annually 
and forecloses competitors from dealing with more than 22 per cent of the nation’s choicest 
retail outlets. It is only when the factors relating to economic necessity and public 
interest take the case outside the scope of the purpose for which the particular prohibition 
was imposed that they become relevant. 


See Exclusive Dealing, Vol. 1, 1 4005.221, 4005.500. 
For the petitioner: Theodore F. Tonkonogy, New York, N. Y. 


For the respondent: Earl W. Kintner, Robert B. Dawkins and Alan B. Hobbes, 


Washington, D. C. 
Affirming Federal Trade Commission cease and desist order in Dkt. 5655. 


Before CHasE, MepINA and Haran, Circuit Judges. 


[Petition To Review Order} 


Mepina, Circuit Judge [Jn full text]: This 
is a proceeding to review an order of the 
Federal Trade Commission directing peti- 
tioner to eliminate from its contracts with 
independent distributors certain restrictive, 
exclusive-dealing clauses and to cease and 
desist from certain practices, connected there- 
with, in alleged violation of Section 3 of 
Pienelayton Act [15 U.S, ©, See. 14] and 
Section 5 of the Federal Trade Commission 


Actos SCs sec45(a) (ele 


[Hearing Aid Business | 


For many years petitioner and its prede- 
cessor company have manufactured and dis- 
tributed hearing aids under its trade name 
“Acousticon.” Due to the fact that there 
are said to-be from 25,000,000 to 55,000,000 
persons in the United States who are hard 
of hearing and to the rapid development in 
recent years of electronics and allied areas 
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of scientific knowledge, the industry has had 
phenomenal growth, especially since 1940 
or thereabouts. Since long prior to that date 
petitioner has been one of the largest manu- 
facturers of hearing aids, although there is 
nothing in the voluminous record now be- 
fore us to indicate that petitioner now or 
at any time had a “dominant” position in 
the hearing aid business. 

In the period 1944-1949 petitioner’s sales 
of hearing aids and of parts and accessories 
were as follows: 


Parts & 
Year Hearing Aids Accessories 
1944 $ 741,874 $257,933 
1945 1,041,097 162,100 
1946 223570 187,761 
1947 1,937,432 269,182 
1948 1,763,955 200,757 
10 Mos. 1949 1,546,797 142,025 


While some makes of hearing aids are 
sold by at least one mail order house and 
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in department, optical and drug stores over 
the counter, the best market for the manu- 
facturer of hearing aids is the independently 
established retail distributor, whose business 
is devoted entirely to the fitting and sale 
of hearing aids to the hard of hearing 
public, and these distributors also serve as 
the best market for parts and: accessories. 


[Restrictive Agreements] 


There is substantial evidence to sustain 
the findings below that there are only ap- 
proximately 1000 established responsible 
distributors specializing in the sale of hear- 
ing aids in the United States and, of these, 
220 are distributors of the “Acousticon,” 
operating generally under “franchises” from 
petitioner for designated territories and al- 
Ways pursuant to the terms of the restric- 
tive, exclusive-dealing agreements which, 
together with the arrangements which com- 
monly accompany them, forbid dealing in 
the products of competitors and in the sale 
or distribution of used instruments which 
are traded in or may be otherwise procured 
or obtained; and the strict enforcement of 
such agreements has had the effect of estab- 
lishing and maintaining an area or segment 
of the hearing aid business in which the 
independent distributors of the “Acousticon” 
will not undertake to sell the hearing aids 
of competing manufacturers but deal only 
in the “Acousticon,” despite requests by 
competing manufacturers that they handle 
their products, and despite the fact that 
many independent distributors handle more 
than one make of hearing aid. Accordingly, 
it was found by the hearing examiner and 
by the Commission: 


“Respondent’s distributors constitute a 
substantial segment of the outlets for sale 
of hearing aids and supply coverage for 
the more important trade areas of the 
United States. In such segment the re- 
spondent has effectively established a mo- 
nopoly. Competing manufacturers of hearing 
aids have suffered substantial injury in 
the form of loss of sales and inadequate 
distribution of their competing products 
as a result of the respondent’s require- 
ments that its distributors and dealers 
handle only the products manufactured 
and sold by the respondent, and such 
competing manufacturers have been forced 
to sell less desirable outlets for their 
products such as optical stores, depart- 
ment stores and drug stores.” 


There are various terms of the agree- 
ments which serve to implement the exclu- 
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sive-dealing features, the most important of 
which is the following restrictive covenant, 
which applies in case the agreement be 
cancelled by either party, as would doubt- 
less be the result of any persistent attempt 
by the distributor to sell the hearing aids 
of competitors: 


“21. In the event of the termination of 
this agreement by either party, Distrib- 
utor expressly covenants and agrees that 
for a period of one year from the date 
of said termination Distributor will not, 
directly or indirectly, carry on, or be 
engaged, employed or interested in any 
hearing aid business within the territory 
outlined in Paragraph ‘2’ hereof, either 
alone or jointly with, or as agent or 
employee of, any person, firm or corpo- 
ration, and that during said one year 
period, within the aforesaid territory Dis- 
tributor will not, in any manner whatever, 
solicit or accept the custom, trade, or 
business of any user of or prospect for 
hearing aids. Distributor further cove- 
nants and agrees not to do any other 
act that shall or may prejudice the busi- 
ness of the Company or any other Dis- 
tributor of the Company within the 
territory outlined in Paragraph ‘2’ hereof.” 


These findings are supported by substan- 


tial evidence and we see no occasion to 
review the evidence in detail. 


[Issues—Competition and Justi fication] 


It is claimed that, as matter of law, the 
proofs fall short of the basic requirement 
of Section 3 that the effect of the use of 
these restrictive, exclusive-dealing agree- 
ments, “may be to substantially lessen com- 
petition or tend to create a monopoly.” It 
is asserted that “competition in the industry 
has in fact increased,” and this assertion is 
based upon the fact that from less than 
twenty in the years 1938 to 1940 the number 
of manufacturers of hearing aids has in- 
creased to over eighty, that competition at 
all times was and is keen and active, that 
newcomers to the industry have been able 
to establish themselves and increase the sale 
of their products from year to year and that 
“there is plenty of business for everyone.” 
But the fact remains that petitioner has 
maintained its position, during all this period 
of growth of the industry, as one of the 
top three in the business, and at least two 
other leading manufacturers maintain effec- 
tive control of a substantial number of es- 
tablished distributors by means of similar 
restrictive, exclusive-dealing agreements. 
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_ Thus, it is apparent that the first ques- 
tion presented for our resolution relates to 
the necessary evidence required to bring 
this case within the qualification to the 
otherwise general proscriptive language of 
Section 3 of the Clayton Act. Specifically, 
we are required to decide whether the 
phrase “may be to substantially lessen com- 
petition or tend to create a monopoly” pre- 
cludes a finding of unlawful conduct under 
Section 3, in the absence of a showing that 
as a result of the use of these exclusive- 
dealing arrangements there has, in fact been 
or probably will be a diminution in competi- 
tive activity, or in the face of evidence tend- 
ing to indicate that the number of competitors 
in a particular line of commerce has increased. 


Closely related to this question of the 
sufficiency of the government’s evidence to 
establish a violation of Section 3 of the 
Clayton Act is the problem of what proof, 
if any, may be introduced to refute the in- 
ferences to be drawn from the proof of the 
employment of these restrictive devices by 
the petitioner or to establish a justification 
for their use. It is to this latter problem 
that the other main contention of petitioner 
principally relates. Specifically, petitioner 
has gone to great pains to trace the develop- 
ment and improvement of its product, em- 
phasizing the large expense over the years 
for research and engineering, demonstrating 
its solicitude for the hard of hearing and 
its efforts to use the most effective phycho- 
logical and “philosophical” approach to those 
who hate the very thought of wearing a 
hearing aid, and for the employment of the 
most up-to-date apparatus and techniques 
to determine precisely the needs of each 
individual prospective customer. As a re- 
sult of these unceasing efforts to improve 
its product and the training programs which 
it has furnished to the independent retailers 
with whom it deals, petitioner asserts that 
it has an established good will and a repu- 
tation for the excellence of its product and 
that these exclusive-dealing contracts are 
indispensable to the maintenance of its status 
and are necessary to prevent the almost 
certain diminution in the quality of its serv- 
ice to the public which would occur if its 
distributors were permitted to sell other 
makes of hearing aids in addition to Acous- 
ticon. Petitioner thus offers a two-pronged 
justification for its use of exclusive-dealing 
arrangements, one cast in terms of economic 
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necessity and the other in terms of the pub- 
lic interest. 


[Effect of Competition] 


The opinion of the Supreme Court in 
Standard Oil Co. v. United States [1948-1949 
TRADE CASES { 62,432], 337 U. S. 293 (1949), 
appears in large measure to be dispositive 
of the first of these issues and offers much 
assistance in the resolution of the second. 
In that case, suit was brought to enjoin the 
Standard Oil Company of California and 
its wholly owned subsidiary, Standard Sta- 
tions, Inc., from enforcing or entering into 
exclusive supply contracts with independent 
dealers in petroleum products and automo- 
bile accessories. In an effort to establish 
that these practices were violative of Sec- 
tion 1 of the Sherman Act and Section 3 
of the Clayton Act, evidence was introduced 
showing: that the Standard Oil Company of 
California, through its own service stations, 
sold petroleum products to independent 
service stations and to industrial users in 
Arizona, California, Idaho, Nevada, Oregon, 
Utah and Washington; that it was the larg- 
est seller of gasoline in the area, its total 
sales amounting to 23% of the total taxable 
gallonage sold there; that 6.7% of the total 
taxable gallonage sold in the area was sold 
by Standard to independent service stations 
under exclusive-dealing contracts; that the 
dealers with whom Standard had these con- 
tracts comprised 16% of the retail gasoline 
outlets in the area; and that Standard’s 
major competitors employ similar exclusive 
dealing arrangements. In affirming the Dis- 
trict Court’s decree granting the injunction, 
its exclusion of testimony concerning the 
economic merits of the system used as con- 
trasted to other possible systems and its 
determination that it was unnecessary to 
make findings concerning the comparative 
economic status of Standard and its com- 
petitors before and after the adoption of 
that system, the Supreme Court addressed 
itself to the proscriptive effect of Section 3 
of the Clayton Act and found it necessary 
to construe the very same qualifying phrase 
with which we are now concerned. 


After reviewing its previous decisions 
which had indicated that proof of the use 
of exclusive-dealing agreements by a domi- 
nant power in an industry was all that was 
necessary to establish a violation of Section 
3 of the Clayton Act and the extension of 
that doctrine in the case of contracts tying 
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the sale of non-patented to patented prod- 
ucts to situations where it is shown merely 
that the volume of business affected was not 
insubstantial and that competitors were pre- 
empted from a substantial market,’ the 
Court concluded that “the qualifying clause 
of Section 3 is satisfied by proof that com- 
petition has been foreclosed in a substantial 
share of the line of commerce affected.” 
This disposed of an assertion virtually iden- 
tical with the first contention of the peti- 
tioner in the instant case. The Court stated 
(pp. 311, 314); 


“We are dealing here with a particular 
form of agreement specified by §3 and 
not with different arrangements, by way 
of integration or otherwise, that may tend 
to lessen competition. To interpret that 
section as requiring proof that competi- 
tion has actually diminished would make 
its very explicitness a means of conferring 
immunity upon the practices which it sin. 
gles out. Congress has authoritatively 
determined that those practices are detri- 
mental where their effect may be to lessen 


competition. 
Sam E Sek 


It cannot be gainsaid that observance 
by a dealer of his requirements contract 
with Standard does effectively foreclose 
whatever opportunity there might be for 
competing suppliers to attract his patron- 
age, and it is clear that the affected propor- 
tion of retail sales of petroleum products is 
substantial. In view of the widespread 
adoption of such contracts by Standard’s 
competitors and the availability of alter- 
native ways of obtaining an assured mar- 
ket, evidence that competitive activity has 
not actually declined is inconclusive. 
Standard’s use of the contract creates just 
such a potential clog on competition as it 
was the purpose of §3 to remove wher- 
ever, were it to become actual, it would 
impede a substantial amount of competi- 
tive activity.” 

Thus it appears clear that unless the peti- 
tioner’s second contention seeking to jus- 
tify the employment of these exclusive 
dealing arrangements upon economic grounds 
or because their use is in the public interest, 
is sustained, the proof adduced herein, in- 
dicating that the petitioner has been doing 
business amounting to $2,000,000 a year and 
has, through these contracts, foreclosed com- 
petitors from dealing with more than 22% 
of the nation’s choicest retail outlets for 
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hearing aids, would seem not only to sup- 
port but virtually to compel a finding that 
Section 3 has been violated. 


[Economic Necessity and Public Interest] 


Preliminarily, it should be noted that po- 
tential or even probable adverse effects upon 
petitioner’s business alone is not a sufficient 
basis for withholding injunctive relief. Were 
we to hold otherwise, we would quite effec- 
tually draw the teeth of Section 3 and of 
the anti-trust laws generally. It appears 
self evident that any prohibition upon be- 
havior which stifles competition will neces- 
sarily enure to the immediate economic 
disadvantage of the individual or business 
organization engaging in that behavior. The 
more efficacious these clauses are in the 
maintenance of petitioner’s competitive posi- 
tion, the clearer is the case against per- 
mitting their continued use. We are thus 
constrained to conclude that it is only when 
the factors relating to economic necessity 
and public interest take the case outside the 
scope of the purpose for which the particu- 
lar prohibition was imposed that they become 
relevant. Whether organizations situated 
as is the petitioner can ever successfully 
avail themselves of any opportunity to in- 
troduce evidence of economic data to remove 
themselves from the proscriptive effect of 
Section 3 is a question which underlies both 
of petitioner’s main contentions. On the 
one hand, petitioner sought to accomplish 
this by demonstrating that competition had 
not diminished because of the use of these 
devices and on the other, by asserting that 
the purpose of their use was not to suppress 
competition but to attain legitimate eco- 
nomic ends. Assuming the appropriateness 
of allegations of this nature in a suit brought 
under the Sherman Act, we still must exam- 
ine the extent of their efficacy under Section 
3 of the Clayton Act. 


[Clayton Act and Rule of Reason] 


There is little doubt that Congress, in 
passing the Clayton Act, sought to bring 
within the scope of its proscriptive provi- 
sions, conduct and practices which, though 
dangerous to the competitive structure, were 
not covered at all or only inadequately cov- 
ered by the provisions of the Sherman Act. 
Senate Rep. No. 698, P. 1, 63rd Cong. 2d 


1International Salt Co. v. United States 
[1946-1947 TRADE CASES 1:5 635),) 332 Un St 
392 (1947); cf. Signode Steel Strapping Co. v. 
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Federal Trade Commission [1940-1943 TRADE 
CASES 1 56,323], 132 F. 2a 48, 53-54 (CCA 4, 
1942), 
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Sess. (1914); H. R. Rep. No. 627, P. 13, 
63rd Cong. 2d Sess. (1914). Thus, in con- 
nection with the specific practices con- 
demned by the later Act, the standards of 
legality previously applied were rejected and 
new criteria substituted therefor. Standard 
Fashion Co. v. Magrane-Houston Co., 258 
U. S. 346, 356 (1922). 


[Congressional History] 


With respect to exclusive-dealing con- 
tracts, the evident impulsion toward includ- 
ing a specific proscriptive provision was the 
desire on the part of the Congress to over- 
rule by legislation an earlier decision of the 
Circuit Court of Appeals in Whitwell v. 
Continental Tobacco Co., 125 F. 454 (CCA 8, 
1903), upholding, as not violative of the 
Sherman Act, what was tantamount to the 
refusal, by a leading producer of chewing 
tobacco, to sell to a dealer because the 
dealer would not agree to deal exclusively 
in the seller’s products [51 Cong. Rec. 
16318 (1914)]. It was to make sure that 
the Sherman Act “rule of reason” would 
not be employed to validate further trans- 
actions of such a patently undesirable nature 
that the proscriptive provision under dis- 
cussion was thought necessary. It is hardly 
likely that the insertion of the qualifying 
phrase, “where the effect * * * may be to 
substantially lessen competition or tend to 
create a monopoly,” was intended to rein- 
state the same Sherman Act tests which 
had, at that very time, been determined 
to be inadequate. 

Moreover, the history of the inclusion of 
the qualifying phrase in no way supports 
the view that it was designed to effect a 
renaissance of the Sherman Act type of in- 
quiry into all economic factors, in every 
Clayton Act suit to enjoin the use of an 
exclusive-dealing contract. 

At the time of its initial approval by the 
House of Representatives, that portion of 
the Clayton Bill relating to exclusive-dealing 
contracts contained an unqualified proscrip- 
tion of agreements of such a nature. See 
§4 of the Clayton Bill in H. R. Rep. No. 
627, P. 2, 63rd Cong. 2d Sess (1914). How- 
ever, the Senate Judiciary Committee, ap- 
parently in the belief that the Federal Trade 
Commission Bill then pending would ade- 
quately cover this matter, struck the section 
entirely. Upon a reconsideration of the 
Committee’s action on the floor of the 
Senate, issue was taken with the unqualified 
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nature of the House version only in so far 
as it declared these contracts unlawful even 
when engaged in by newcomers or small 
business enterprises in a particular line of 
commerce who, perhaps, could effectively 
compete with established interests only if 
these devices were available to them. 51 
Cong. Rec. 14094 (1914). It may be in- 
ferred, therefore, that the Conference Com- 
mittee’s compromise provision, which included 
this qualification in the exclusive-dealing 
contract section for the first time, was de- 
signed to accomplish no more than the 
protection of the “newcomer” or “small” 
business organization. 


In so doing, it is hard to believe that 
the Congress envisioned a full dress inquiry 
into economic motives or effects of such 
contracts in all cases, including those in- 
volving the use of these devices by estab- 
lished leaders or prominent businesses in 
an industry. Certainly such a view is more 
in consonance with the evident congres- 
sional purpose in passing the Clayton Act 
than is a view which could conceivably 
obliterate any distinction between the test 
applicable here and the tests previously 
applied. 

[Supreme Court Decisions] 


The cases in which the Supreme Court 
has dealt with the problem of exclusive- 
dealing arrangements evince a recognition 
of the legislative intention outlined above. 
Where the alleged violator dominated or 
was a leader in the industry, proof of such 
fact was, at an early stage, determined to 
be a sufficient predicate from which to con- 
clude that the use of exclusive-dealing 
contracts was violative of Section 3 and 
other factors appear to have been largely 
ignored. Standard Fashion Co. v. Magrane- 
Houston Co., supra; Fashion Originator’s 
Guild v, Federal Trade Commission [1940- 
1943 Trape Cases § 56,101], 312 U. S. 457 
(1941); cf. United Shoe Machinery Corp. v. 
United States, 258 U. S. 451 (1922); Interna- 
tional Business Machines Corp. v. United 
States, 298 U. S. 131 (1936). More recently, 
the Supreme Court extended the rule to 
business organizations enjoying a powerful, 
though clearly not dominant, position in the 
trade and doing a substantia] share of the 
industry’s business by means of these con- 
tractual provisions and tacitly approved the 
trial court’s refusal to consider other eco- 
nomic effects or merits of the system em- 
ployed. Standard Oil Co. v. Umted States, 
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supra. In so doing, great reliance was 
placed upon the congressional purpose to 
supplement earlier anti-trust laws by the 
passage of Section 3. The Court stated: 


“It seems hardly likely that, having with 
one hand set up an express prohibition 
against a practice thought to be beyond 
the reach of the Sherman Act, Congress 
meant, with the other hand, to reestablish 
the necessity of meeting the same tests 
of detriment to the public interest as that 
Act had been interpreted as requiring. 
* * * To insist upon such an investiga- 
tion would be to stultify the force of 
Congress’ declaration that requirements 
contracts are to be prohibited wherever 
their effect ‘may be’ to substantially lessen 
competition.” (pp. 312-13). 


[Holding in Sinclair Refining Co. Case] 


Only two Supreme Court cases remain 
for further consideration. The first, Federal 
Trade Commission v. Sinclair Refining Co., 
261 U. S. 463 (1923), referred to in the 
Standard Oil case as supporting the com- 
pany’s position, actually held nothing more 
than that the Clayton Act was inapplicable 
because the contracts were not exclusive- 
dealing agreements within the provisions of 
Section 3. The economic inquiry involved 
related to alleged violations of the unfair 
competition proscription of Section 5 of the 
Federal Trade Commission Act. In deter- 
mining whether these practices constituted 
unfair competition, the declared inapplica- 
bility of the Clayton Act required that the 
court revert to the Sherman Act which, in 
turn, required the economic analysis in which 
the court indulged. 

The Supreme Court’s per curiam affirm- 
ance of the Circuit Court’s consideration 
of economic motives and effects of the 
exclusive-dealing contracts in Pick Mfg. 
Co. v. General Motors Corporation, 80 F. 2d 
641 (CCA 7, 1935), affirmed 299 U. Sa 
(1936), is more troublesome. The erroneous 
description, in the opinion of the Circuit 
Court of Appeals, of the Clayton Act 
qualification as requiring that “the effect 
of the agreement will be to lessen competi- 
tion substantially,” rather than the actual 
Statutory test requiring that the effect “may 
be” to substantially lessen competition, con- 
joined with its misplaced reliance on the 
Sinclair case, may account for its indul- 
gence in a Sherman Act type of inquiry. 
In view of the Supreme Court’s per curiam 
affirmance, however, we must conclude that 
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the reasoning of the Circuit Court of Ap- 
peals in the Pick case was not approved, 
and, in any event, such reasoning is quite 
at variance with that of the Supreme Court 
in Standard Oil Co. v. United States, supra. 


[Economic Inquiry Irrelevant] 


In light of the foregoing, it seems clear 
that whatever utility the elaborate economic 
inquiry contended for by petitioner may 
still have under Section 3 of the Clayton 
Act when applied to organizations not doing 
a substantial share of the business or not yet 
firmly established in a particular line of 
commerce, it has no place in a case such 
as this where the condemned contracts are 
being employed by a corporation which does 
almost $2,000,000 worth of business each 
year, is one of the industry’s three leaders, 
all or some of whom use this restrictive 
device, and which alone controls by such 
means over one-fifth of the nation’s prime 
retail outlets for products of this kind. 
Accordingly, we need not weigh the claims 
of petitioner that its Acousticon hearing aid 
is the best in the market; it may be as- 
sumed that it has marked superiority over 
some of the many others available. We are 
not concerned with the merits of petitioner’s 
product but only with the probable effect 
on competition of the use of these restric- 
tive, exclusive-dealing covenants. It is the 
policy of the Congress that this merchan- 
dise must stand on its own feet in the open 
market, with whatever benefits may be de- 
rived from the use by petitioner of its own 
methods both psychological, “philosophical” 
or otherwise, but without the competitive 
advantage to be obtained by the use of the 
prohibited exclusionary agreements. Under 
this view of the proscriptive effect of Sec- 
tion 3, it is immaterial that most of the 
dealers with whom these contracts were 
entered into were brought into the hearing 
aid business by the petitioner, 


[“Customer Data? as Legitimate Property 
of Petitioner] 


The furnishing to petitioner’s distributors 
of names and addresses of users of the 
Acousticon hearing aid in their territories, 
together with additional names and ad- 
dresses of prospects obtained through the 
use of various advertising media, and the 
pamphlets, mechanical testing apparatus and 
other material, would seem to be the legiti- 
mate property of petitioner. Nothing in the 
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cease and desist order now before us for 
review would seem to prevent petitioner 
from protecting itself against the use of 
such data and material in the sale of the 
products of competitors. 


[Probable Effect of Removal of Prohibited 
Clauses | 


It may well be that, after the removal 
of the prohibited clauses, many if not most 
of petitioner’s distributors will voluntarily 
prefer to deal exclusively with the “Acous- 
ticon” hearing aid and its parts and acces- 
sories. If it possesses the virtues extolled 
by the petitioner’s witnesses, there would 
seem to be sound business reasons for be- 
lieving that this will be so. But if others, 
whose clientele may not be composed of 
so many people of means, desire to take 
on the products of other manufacturers 
which command a lower price, even if not 
of so superior a quality in appearance or 
performance, and also to sell used instru- 
ments which have been traded in or other- 
wise obtained, the result will be the very 
result intended by the framers of the statute. 


[Public Interest] 


We entertain no doubt that the main fea- 
tures of the determination made by re- 
spondent herein are in the public interest. 
The philosophy of the anti-trust laws in 
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this regard were summed up in Standard 
Oil Co. v. United States, supra, by the state- 
ment that (p. 309): 


“But Standard was a major competitor 
when the present system was adopted, 
and it is possible that its position would 
have deteriorated but for the adoption of 
that system. When it is remembered that 
all the other major suppliers have also 
been using requirements contracts, and 
when it is noted that the relative share 
of the business which fell to each has 
remained about the same during the period 
of their use, it would not be farfetched 
to infer that their effect has been to 
enable the established suppliers individu- 
ally to maintain their own standing and 
at the same time collectively, even though 
not collusively, to prevent a late arrival 
from wresting away more than an in- 
significant portion of the market. If, in- 
deed, this were a result of the system, 
it would seem unimportant that a short- 
run by-product of stability may have been 
greater efficiency and lower costs, for it 
is the theory of the antitrust laws that 
the long-run advantage of the community 
depends upon the removal of restraints 
upon competition.” 

We find it unnecessary to discuss the 
remaining miscellany of minor contentions 
advanced by petitioner. 

Affirmed. 


[7 67,933] Hershel California Fruit Products Co., Inc., et al., v. Hunt Foods, Inc. 
In the United States District Court for the Northern District of California, Southern 


Division. No. 31833. Filed December 29, 1954. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Price Discrimination—Sales at Unreasonably Low Prices—Robinson-Patman Act, 
Section 3—Constitutionality—Determination on Motion To Dismiss Supplemental Com- 
plaint—A motion to dismiss a supplemental complaint on the ground that Section 3 of the 
Robinson-Patman Act is unconstitutional because it is too vague and uncertain was 
denied. This is a question which can more properly be determined in relation to the 
facts presented at the trial and should not be determined on a motion to dismiss. 


See Price Discrimination, Vol. 1, J 3551.19. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Section 3 of the Robinson-Patman; Act as One of the Antitrust Laws.—lIn a suit for civil 
damages and injunctive relief based on an alleged violation of Section 3 of the Robinson- 
Patman Act, a motion to dismiss a supplemental complaint on the ground that Section 
3 of the Robinson-Patman Act is not one of the antitrust laws as defined by the Clayton 
Act (authorizing a civil action) was denied. The court held that a motion to dismiss 
the original complaint on the same grounds had been denied and therefore the same 
ruling should apply in dealing with the supplemental complaint. However, the court 
stated that it had grave doubts that Section 3 is one of the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, 9011.710, 9024.95. 
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t for Civil Damages and Injunctive Relief— 
triking Irrelevant Material—_A supplemental 


complaint charging sales at unreasonably low prices, monopolization, and an attempt 
to monopolize was stricken with leave to amend on the grounds that the complaint was 
not a short, plain statement of the claims and that each averment was not simple, concise, 
and direct as required by Rules 8(a) and 8(e)(1) of the Federal] Rules of Civil Procedure. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


For the plaintiffs: Bronson, Bronson & 


Bauer; all of San Francisco, Cal. 


McKinnon; Philip S, Ehrlich; and Julien R. 


For the defendant: Cushing, Cullinan, Duniway & Gorrill, San Francisco, Cal. 


For prior opinions of the U. S. District Court, Northern District of California, 
Southern Division, see 1954 Trade Cases J 67,653 and 1953 Trade Cases {| 67,474. 


Order 


[Motion to Dismiss] 


Epwarp P. Murpxy, District Judge [In 
full text]: Defendant moves to dismiss the 
supplemental complaint on the grounds that 
it fails to state a claim for relief in that (1) 
Section "3 ‘of the Robinson-Patman Act 
on which portions of the supplemental com- 
plaint are based is unconstitutional because 
it is too vague and uncertain; and (2) that 
Section 3 of the Robinson-Patman Act is 
not one of the anti-trust laws of the United 
States as defined by the Clayton Act au- 
thorizing a civil action. Defendant also 
moves to strike the whole supplemental 
complaint on the ground that it does not 
comply with Rule 8(a) and in the alter- 
native to strike certain designated portions 
of the complaint on various grounds which in 
sum encompass substantially all the complaint. 


its VAGUENESS AND UNCERTAINTY 


This is a question which can more prop- 
erly be determined in relation to the facts 
presented at the trial and should not be 
determined on a motion to dismiss. Hershel 
v. Hunt Foods Co., Inc. [1954 Trape Cases 
TOZ 653i LOR Supp. 603 -(N_-D,, Calig 
1954); U. S. v. Bowman [1950-1951 TRADE 
Cases 62,540], 89 F. Supp. UZ oN sD: 
Ill. 1949). 


II. Section 3 or THE Ropinson-PATMAN 
Act AS ONE oF THE “ANTI-Trust Laws 
OF THE UNITED STATES” 

While I share Judge Carter’s grave doubts 
that Section 3. is ‘one of the Anti-Trust 
Laws of the United States, I believe that 
since this has been decided by Judge Carter 
in ruling on the original complaint the 
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same ruling should apply where we are 
dealing with the supplemental complaint. 
Right or wrong, this will involve one trial 
in which the whole factual controversy can 
be determined. 


III Morton To Srrixe 


This motion is directed toward a supple- 
mental complaint of some 17 pages and 
approximately 6500 words. It is supple- 
mental to a complaint of some 41 pages. 
The problem of the proper contents of a 
private anti-trust complaint is not new, and 
is approached from as many viewpoints as 
there are judges. As for me, I am im- 
pressed with the admonition contained ina 
report adopted by the Judicial Conference 
of the United States: 


“Tt is not practical to proceed in these 
cases as in a lawsuit of ordinary com- 
plexity and bulk; that is, to let the parties 
exhaust the cross fire of pleading, to 
conduct open-court pre-trial hearings, or 
to let counsel try the case as they please. 
The potential range of issues, evidence 
and argument is so great, and the neces- 
sities of adversary representation so com- 
pelling, that the activities of counsel will 
result in records of fantastic size and 
complexity unless the trial judge exer- 
cises rigid control from the time the 
complaint is filed.” [Procedure in Anti- 
Trust and Other Protracted Cases, Sep- 
tember 26, 1951, p. 7 


and in the report of the Committee on 
Practice & Procedure in the Trial of Anti- 
Trust Cases, Section of Anti-Trust Law, 
American Bar Association: 


“The typical anti-trust complaint has 
never been reformed to meet the require- 
ments of the rules of civil procedure. It 


Copyright 1955, Commerce Clearing House, Inc. 


a Nido mcw_o 


Number 13 (Ex. Ed.)—9 
1-19-55 


frequently contains long evidentiary recitals 
not duplicated elsewhere in modern prac- 
tice. Such complaints play a large part 
in extending anti-trust trials beyond rea- 
sonable limits. Courts are reluctant to 
rule out evidence which pertains directly 
to controverted allegations in the com- 
plaint. And when the evidence gets in, 
no competent defense attorney is willine 
to let it stand without explaining, amplify- 
img, or controverting it.” [Report, pp, 27-28] 


But my most striking impression is gained 
from the travail and frustration involved in 
analyzing not only this complaint but others 
of the same ilk when faced with the neces- 
sity of ruling on the almost interminable 
procedural motions which stem from these 
cases. 


[Complaint Stricken with Leave to Amend | 


Since herein I preach brevity, I shall be 
brief. This complaint is just not the short, 
plain statement of the claim showing that 
pleader is entitled to relief required by 
Rule 8(a). Neither is each averment simple, 
concise and direct as required by Rule 8(e) (1). 
The complaint is not one which contains 
some isolated allegations that can be readily 
stricken without substantial effect on the 
rest of the pleading. 


It may be that some of the allegations, 
even though immaterial, will not harm the 
moving party by their presence, but if the 
trial of the case is to be kept within rea- 
sonable bounds the culling must begin now. 
The supplemental complaint will be stricken 
with leave to file an amended complaint 
within thirty days. I will entertain a mo- 
tion for extension of time if this is needed. 

The complaint can be corrected. Judge 
Carter distilled the essence of the 41 page 
original complaint, omitting allegations as 
to damages, into roughly 3 pages. I will 
present my general views on the defects of 
this complaint with the hope that it will 
be some guide. 

The complaint contains much evidentiary 
matter. Indeed, the plaintiff justifies the 
inclusion of certain long allegations by stat- 
ing that from these allegations it can be in- 
ferred that an ultimate fact is true. And 
in justifying another section states that it 
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“sets forth ultimate facts establishing that 
the prices at which the defendant sold tomato 
paste are unreasonably low.” Let the ulti- 
mate facts be alleged and have done with it. 


The complaint sets forth two Separate 
claims for relief in unsegregated paragraphs 
and in a single count. Although this is 
generally allowed by Rule 8(e)(2), I am 
quite well convinced that setting the claims 
forth in separate counts will greatly facili- 
tate the clear presentation of the matters 
set iorth. "Rule “10(b). “Phe claims sace 
factually related—in that selling at unrea- 
sonably low prices is also contended to be 
a means by which monopoly power was 
acquired as are the methods by which the 
selling price was made actually lower than 
the published price. But this can be said 
in a few direct words incorporating by 
reference if necessary. 


The complaint charges monopolization 
and attempt to monopolize interstate com- 
merce on tomato paste. The complaint sets 
forth many allegations relating to the de- 
fendant’s activities with regard to other 
products and the total tomato pack. If 
this is relevant to show that the defendant 
can and does put greater economic pressure 
on less diversified competitors as a means 
of acquiring monopoly power—say so—and 
in a few words. 

While it is necessary to allege facts from 
which it can be determined that defendant’s 
conduct resulted in public injury, it is not 
necessary to state a claim for relief for 
those other members of the public who are 
not plaintiffs here. 

In short, the complaint can be better 
organized, the claims succinctly stated, and 
evidentiary matter eliminated. This is not 
a case in which tyro lawyers are setting 
forth a claim with trepidation—where sub- 
stantial justice to the litigants requires shad- 
ing the mark. The complaint can be and 
will be put in a form where it will facilitate 
further pre-trial procedure and provide a 
working guide for the trial judge. 

It is hereby ordered that the supplemental 
complaint be and hereby is stricken in its 
entirety with leave to file an amended sup- 
plemental complaint within thirty days. 
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[67,934] Cox et al. v. General Electric Company. 


Case No. 18791. Decided January 10, 1955. 


In the Supreme Court of Georgia. 


Georgia Fair Trade Act 


Fair Trade—Georgia Fair Trade Act—Nonsigners—Constitutionality Under Georgia 
Constitution—Due Process Clause—The Georgia Fair Trade Act of 1954, as applied to 
persons who have not signed a fair trade contract, was held unconstitutional on the 
ground that it violates the due process clause of the Georgia Constitution. The Georgia 
legislature can authorize price fixing without violating the due process clause of the 
Georgia Constitution only when the business or property is affected with a public interest. 
Electrical appliances, which were involved in the present case, are not affected with a 
public interest. The right of a seller and purchaser to contract and to agree upon a price is a 
property right protected by the due process clause and unless it is property affected with a pub- 
lic interest, the Georgia legislature is without authority to abridge that right. The Court’s 
ruling, in Grayson-Robinson Stores, Inc. v. Oneida, Ltd., 1953 TRADE CASES {[ 67,442, that the 
1937 Georgia Fair Trade Act was null and void! because it violated the due process clause 
is applicable to the present fair trade act. The Georgia Fair Trade Act of 1954 is a price 
fixing statute and clearly violates the due process clause. Furthermore, the legislative 
findings of fact set forth in the Act are not binding upon the Court. 


See Fair Trade, Vol. 1, § 3085.12, 3258. 


Sherman Antitrust Act 


Fair Trade—Enforcement of Fair Trade Prices—Nonsigners—Action Based on 
Protection of Property Rights—Violation of Sherman Act.—A fair trader was held not 
to be entitled to an injunction restraining a nonsigner of a fair trade contract from 
advertising for sale, offering for sale, or selling fair trade products at prices less than 
those established by the fair trader, where the fair trader contended that it sought to 
protect property rights and that it was entitled to have these rights protected irrespective 
of the Georgia Fair Trade Act. Under the Sherman Antitrust Act, it has been held that 
price fixing is illegal per se and that a system by which a party seeks to control the prices 
for all sales by all dealers, and thus fix the amount which the consumer shall pay, is 
illegal. The present action involves nonsigners and the above Sherman Act rulings are 
controlling, 


See Resale Price Fixing and Fair Trade, Vol. 1, 3015, 3258, 3320. 
For the plaintiffs in error (defendants): Cohen, Roberts & Kohler, Atlanta, Ga. 


For the defendant in error (plaintiff): Sutherland, Asbill & Brennan, and C. Baxter 
Jones, Jr., Atlanta, Ga. 


For parties at interest (not parties to record): Powell, Goldstein, Frazer & Murphy; 
F, M. Bird; John H. Boman, Jr.; A. G. Cleveland, Jr.; Spalding, Sibley, Troutman & 
Kelley; James M. Sibley; Robert B. Troutman; Henry B. Troutman, Jr.; William H. 
Schroder, Jr.; Eugene Cook, Attorney General; and Robert H. Hall, Assistant Attorney 
General; all of Atlanta, Ga. Charles J. Bloch, Macon, Ga. Herman T. Van Mell, Chicago, 
Ill. Rogers, Hoge & Hills, and George M. Chapman, New York, N. Y. 


[Summary] 


1. The right of the plaintiff to recover 
under the allegations in the petition in this 
case is dependent upon the existence of a 
valid law of the State of Georgia. 

2. The Georgia “Fair Trade Act” is un- 
constitutional for the reason it violated the 
due process clause of the Constitution of the 
State of Georgia. 
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[Action Against Nonsigner] 


The General Electric Company, a manu- 
facturer of electrical appliances, brought 
suit against the Cox-Gardner Furniture 
Dealers, a partnership composed of named 
individuals, seeking a restraining order, 
temporary injunction, and permanent in- 
junction restraining the defendant from ad- 
vertising for sale, offering for sale, or selling 
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products bearing the trade mark and trade 
name of the plaintiff at prices which were 
less than the minimum prices stipulated by 
the plaintiff, 

The petition was brought in three counts. 
Counts one and two allege that plaintiff’s 
trade mark, trade name, and the good will 
associated therewith are all property under 
the laws of Georgia; that defendants’ con- 
duct in selling plaintiff’s products at less 
than the price stipulated by the plaintiff in- 
jures said property, and that plaintiff is en- 
title to have its property protected under 
the laws of Georgia. 

Count three of the petition alleges that 
defendants’ conduct in selling plaintiff’s 
products at less than the price stipulated 
by the plaintiff is a violation of the so-called 
Georgia “Fair Trade Act,” Ga. L. 1953, 
November-December Session, p. 549 et seq., 
and especially Section 7 thereof which reads 
as follows: 


“Wilfully and knowingly advertising 
for sale, offering for sale or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pur- 
Suant to the provisions of this Act, 
whether the person so advertising for 
sale, offering for sale, or selling is or is 
not a party to such contract, is unfair 
competition and is actionable at the suit 
of any person damaged thereby.” 

It is alleged in the petition that defendant 
has signed no contract or agreement with 
the plaintiff. 


[Trial Court Ruling] 


The defendant in the court below filed a 
general demurrer to the petition contending 
among other things that the so-called 
Georgia “Hair > Trade “Act” "Ga, 1) 71953: 
November-December Session, p. 549, et seq., 
in so far as it applies to persons not parties 
to minimum resale contracts is unconstitu- 
tional as violating stated provisions of the 
Constitution of the State of Georgia. The 
general demurrer of the defendant was over- 
ruled as to each and every ground thereof. 
The exceptions here is to that judgment. 


[Protection of Property Rights] 
Wyatt, Presiding Justice [Im full text]: 
1. It is contended that the plaintiff in the 
court below, the defendant in error here, is 
entitled to the relief sought in so far as 
counts one and two are concerned irrespec- 
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tive of the Fair Trade Statute for the rea- 
son it is contended the petition seeks to 
Protect property rights, and that the peti- 
tioner is entitled to have these property 
rights protected irrespective of the Fair 
Trade Act. This contention can not be sus- 
tained. The Supreme Court of the United 
States in Kiefer-Stewart Company v. Joseph 
E. Seagram & Sons [1950-1951 Trape CASES 
1 62,737], 340 U. S. 211, 95 L. Ed. PANS 7A 
S. Ct. 259 in dealing with a scheme similar 
to the one here involved, and certainly con- 
trolled by the same legal principles, said, 


“Under the Sherman Act a combination 
formed for the purpose and with the effect 
of raising, depressing, fixing, pegging, or 
stabilizing the price of a commodity in 
interstate or foreign commerce is illegal 
ber se.” 


In Dr. Miles Medical Company v. John D. 
Park & Sons Company, 220 U. S. 373, 55 L. 
Ed. 502, 31 S. Ct. 376, where the scheme 
under consideration was essentially the 
same as the one here under consideration 
and where the contentions of the Medical 
Company were in general the same as those 
alleged in the petition in the instant case, 
the Supreme Court of the United States 
said: 

“The bill asserts complainants right to 
maintain and preserve the aforesaid sys- 
tem and method of contracts and sales 
adopted and established by it. It is, as 
we have seen, a system of interlocking 
restrictions by which the complainants 
seek to control not merely the prices at 
which its agents may sell its products, but 
the prices for all sales by all dealers at 
wholesale or retail, whether purchasers or 
sub-purchasers, and thus to fix the 
amount which the consumer shall pay, 
eliminating all competition . ... That 
these agreements restrain trade is obvious.” 


The court then held the scheme under con- 
sideration to be in violation of the Sherman 
Act, 

In the instant case the plaintiffs in error 
are non-signers, or parties with whom 
the manufacturer has no contract. Clearly the 
above rulings as to the violation of the 
Sherman Act by schemes such as the peti- 
tion discloses in this case are controlling. 

The defendant in error further contends 
that it is entitled to the relief sought by 
virtue of a valid act of the General As- 
sembly of the State of Georgia, the so-called 
“Fair Trade Act.” In view of the above 
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rulings of the Supreme Court of the United 
States, of course, if plaintiff in the court 
below is entitled to any relief it must be by 
virtue of a valid act of the General Assem- 
bly of Georgia. ‘This contention will be 
dealt with in the following division of the 
opinion. 


[Validity of Georgia Fair Trade Act] 


2. Count three of the petition contends 
that the plaintiff in the court below is en- 
titled to the relief sought by virtue of and 
under the provisions of the Georgia Fair 
Trade Act, G. Laws 1953, November- 
December Session, p. 549. As appears from 
the authorities cited in division one of this 
opinion, after the Supreme Court of the 
United States had declared schemes such as 
is here under consideration to be in violation 
of the Sherman Act, 26 Stat. 209, 15 U.S. C., 
Sec. 1, the Congress of the United States in 
the Miller-Tydings Act, 50 Stat. 693, 15 
U.S. C., Sec. 1, attempted to delegate to the 
states the right to enact these Fair Trade 
Statutes. The Supreme Court of the United 
States in construing this act held that it 
could not be made to apply to persons who 
had signed no contract or agreement. Schweg- 
mann Brothers v. Calvert Distillers Corpora- 
tion [1950-1951 Trape Cases { 62,823], 341 
WWE Sy Bits ae lee IEG NOG Ale Sh, 72745). 
Thereafter, the Congress enacted the Mc- 
(Grikive: ANCE, Con Gianna Co, Ws 10, S. Cp See 
attempting to delegate to the states the right 
to enact Fair Trade Statutes applicable to 
all dealers or retailers whether they had 
signed contracts or not. 


This attempt by the Congress to delegate 
to the States this power seems to be in the 
reverse of the power of delegation as we 
have always understood this subject under 
our system of government and under the 
provisions of the constitution of the United 
States. However, that is the situation with 
which we have to deal. 


The defendants in the court below had 
signed no contract or agreement of any 
kind. We are, therefore, not here concerned 
with what the situation would have been if 
there had been a contract between the 
parties because that question is not now 
before us. Clearly, it follows if the scheme 
here under consideration is valid and if the 
plaintiff in the court below is entitled to the 
relief sought, it must be by reason of a 
valid law of Georgia making legal the 
scheme of doing business described in the 
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petition under consideration. That the legis- 
lature attempted to make legal the scheme 
and method of doing business described 
in the petition is clear from a reading of 
the Act of 1953, supra. The question re- 
mains, however, is this law a valid law. 


[Due Process Clause Violated] 


This Court has very recently in two cases 
dealt with the question of fixing prices by 
statute. In Harris v. Duncan, 208 Ga. 561 
(67 S. E. 2d 692), this Court was dealing 
with a statute purporting to give to a board 
the right to fix the price of milk. We 
there said: 


“Before the General Assembly can au- 
thorize price fixing without violating the 
due process clause of our constitution, 
among other requirements, it must be 
done in a business or where property 
involved is affected with a public interest, 
and the milk industry does not come 
within that scope.” 


Certainly, if milk is not “affected with a 
public interest”, electrical appliances are not. 


Again in the Harris case, supra, we said: 


“The right to contract and for the seller 
and purchaser to agree upon a price is a 
property right protected by the due proc- 
ess clause of our constitution, and unless 
it is a business affected with a public 
interest the General Assembly is without 
authority to abridge that right.” 


In the Harris case, supra, Chief Justice 
Duckworth wrote a very full and complete 
special concurring opinion. All that is said 
there by the Chief Justice is applicable 
here. We therefore, without the necessity 
of copying in this opinion what is there 
said, adopt that special concurring opinion 
as a part of this opinion. It is contended 
that the Harris case, supra, differs from 
the instant case for the reason the Court 
was there dealing with the power of the 
General Assembly to authorize a board to 
fix prices, while here the Court is dealing 
with an attempt by the Legislature to au- 
thorize an individual to fix the price of 
its own product. The clear answer to this 
contention is that if the General Assembly 
cannot authorize a board created by the 
State to fix prices, certainly it can not give 
this right to an individual, 


[Prior Georgia Ruling Applicable] 


In Grayson-Robinson Stores, Inc. v. Oneida, 
Limited [1953 TraveE Cases 67,442] 209 
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Ga..613.6(75 S.. E..2d 161), this Court was 
dealing with a situation almost identical 
with that now under consideration, and 
there this Court said: 


“Moreover, and for the reasons stated in 
Harris v. Duncan, 208 Ga. 561 (O7ESa Es 
2d 692), Georgia’s Fair Trade Act of 
1937 offends article 1, section 1, paragraph 
3 of our Constitution of 1945, which pro- 
vides that ‘No person shall be deprived 
of life, liberty, or property except by due 
Process of law.’ Code (Ann.), Sec, 2-103. 
And for that reason the act is null and 
void.” 
It is contended that this ruling was obiter 
dictum for the reason the case had already 
been disposed of on the theory that the act 
violated the provisions of the Sherman Act. 
We do not agree with this contention. 
However, to remove any doubt in the fu- 
ture, and since the language is so applicable 
to the act of the General Assembly now 
under consideration, we adopt that language 
aS a part of this opinion as applied to the 
subsequently enacted Fair Trade Act now 
under consideration. It is argued that the 
Fair Trade Act of 1953, supra, is not a price 
fixing statute, but is a statute enacted for 
the purpose of protecting the property right 
of the manufacturer in his trade name and 
trade mark, and that the price fixing feature 
is simply incidental. We can not agree with 
this argument. A mere reading of the act 
discloses that the purpose of the act is to 
authorize a manufacturer to regulate and 
fix the price of its product down through 
the channels of trade to the ultimate con- 
sumer and into the hands of persons with 
whom he has no contractual relation. If 
the price fixing provisions are stricken from 
the act, the act is destroyed. Surely a 
provision so vital is not merely incidental. 


[Legislative Findings of Fact] 


It is further argued that this Court is 
bound to sustain the validity of the act 
because of certain findings of fact by the 
General Assembly. We do not think that 
the recitals contained in the Act amount 
to findings of fact, but are simply arguments 
presented by the General Assembly as to 
the reasons why they considered the act 
necessary, and their conclusions as to the 
effect of the act. We are convinced that any 
findings of fact in conflict with what has 
been held in this opinion would be an at- 
tempt by the General Assembly to find a 
fact that does not exist, and of course, no 
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court is bound by that sort of finding of 
fact by a legislative body. Of course, a 
manufacturer has a property right in his 
trade mark and trade name, but that does 
not give to him the right and power to 
strike down the Constitution of this State 
and interfere with the freedom of the right 
to contract. 


It is argued that this Court can not hold 
the Georgia Fair Trade Act unconstitu- 
tional without questioning the motives of 
the legislature and imputing dishonesty to 
that body. We reject this fallacious argu- 
ment in its entirety. We simply disagree 
with the General Assembly for the reasons 
pointed out in this opinion. 


[Rulings in Other States—Due 
Process Clause] 


It is earnestly argued that a number of 
the supreme courts have upheld the validity 
of their Fair Trade Acts which were almost, 
if not entirely identical with the Georgia 
Statute under consideration, and our atten- 
tion is called to a number of decisions by 
the Supreme Court of the United States. 
We are aware of the fact that a number 
of the state supreme courts have upheld 
these acts, a number have not passed upon 
them, and others have held them invalid. 
We are also familiar with the conflicting 
decisions on this question by the Supreme 
Court of the United States as pointed out 
in the special concurring opinion of Chief 
Justice Duckworth in Harris v. Duncan, 
supra. We are here, however, dealing with 
the statutes of this State and with the 
question of whether or not they violate the 
Constitution of the State of Georgia. What 
the courts of other States have decided is 
not controlling, and this is one of the few 
powers left to states to decide for them- 
selves regardless of what the Supreme Court 
of the United States may or may not have 
decided. We are also familiar with the 
modern trend to allow the government to 
more and more encroach upon the individ- 
ual liberties and freedoms. So far as we 
are concerned, we will not strike down the 
Constitution of our State for this purpose; 
neither will we follow the crowd. The 
scheme described in the petition now under 
consideration permits a manufacturer, under 
the guise of protecting his property rights 
in a trade name and trade mark to control 
the price of his product down through the 
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channels of trade into the hands of the 
ultimate consumer, and into the hands of 
persons with whom he has no contractual 
relation whatever. This statute clearly 
violates the provisions of the due process 
clause of the Constitution of the State of 
Georgia. 
[Reversed | 


From what has been said above, it follows 
the judgment of the trial court was error. 


Judgment reversed. 


All the Justices concur, except ALMAND, J., 
who dissents. 


[Dissenting Opinion] 
[Cases Not Controlling] 
ALMAND, Justice, dissenting. 


Neither the case of Harris v. Duncan, 208 
Ga. 561 (67 S. E. 2d, 692), nor that of 
Grayson-Robinson Stores, Inc. v. Oneida, Ltd. 
[1953 Trape Cases { 67,442] 209 Ga. 613 (75 
S. E. 2d, 161), is conclusive on the questions 
raised in the instant case. In the Harris 
case, we were not concerned with the ques- 
tion of the right of an individual to fix a 
minimum selling price of a commodity, but 
were dealing solely with the authority of 
the State in enacting a statute authorizing 
the State Milk Control Board to fix the 
selling price of milk as sold by individual 
distributors, and held that such statute vio- 
lated the due process clause of the State 
Constitution. In the Grayson-Robinson case, 
we had before us the validity of the Fair 
Trade Act of 1937. That Act was declared 
unconstitutional, as being contrary to and 
inconsistent with the provisions of the 
Sherman Anti-trust act as it existed at the 
time of the passage of the statute, and was 
void ab initio as offending the supremacy 
clause as well as the commerce clause of 
the Federal Constitution. In the third 
division of the opinion, citing Harris v. 
Duncan, it was held that the act was null 
and void as offending the due process 
clause of the State Constitution. This latter 
ruling was unnecessary, for the reason that 
the court had already held the act to be 
void ab imtio, and the statute having already 
been stricken by the mortal blow given in 
the first division of the opinion, and being 
“dead”, was not subject to be again stricken 
by a second blow, even though the second 
blow might have been mortal. In addition 
to the foregoing reason, the Grayson-Robin- 
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son case is not controlling in the instant case, 
because we are now dealing with an entirely 
new fair trade statute containing provisions 
which were not present in the former stat- 
ute, and these new provisions compel us to 
re-examine the constitutional questions raised 
in the instant case by the defendant’s demurrer. 


[Declaration of Public Policy] 


The Fair Trade Act of 1937 contained no 
declaration of public policy as a basis for 
enactment of the statute. The caption of 
the Fair Trade Act of 1953 provides that 
the act has for one of its purposes 


“to declare the public policy of Georgia 
with respect to property rights, trade- 
marks, good will, and the right and 
freedom to contract, and to exercise the 
police power of the State of Georgia so 
as to forbid the conduct of business in 
such manner as to infringe the equal 
rights of others, and to protect the gen- 
eral public against practices which may 
have the effect, or be intended to have 
the effect, of defeating or lessening com- 
petition or encouraging monopoly, by au- 
thorizing contracts stipulating minimum 
resale prices on commodities bearing 
trade-marks, brands or names, and defin- 
ing as unfair competition and making 
actionable knowingly and wilfully to ad- 
vertise for sale, offer for sale, or sell such 
commodities at less than the minimum 
prices established or stipulated in or under 
the contracts authorized by this Act, 
whether the person so advertising for sale, 
offering for sale or selling is or not a 
party to such contracts.” 


Section (F) of the act of 1953 provides: 


“Trade-marks, brands, or names of com- 
modities, and the good will associated 
therewith constitute property entitled to 
the protection afforded by this Act”. 


Section (G) provides that 


“Wilfully and knowingly advertising for 
sale, offering for sale, or selling a com- 
petitive commodity bearing a trade-mark, 
brand or name of the producer or dis- 
tributor thereof contrary to the provisions 
of this Act and contracts entered into 
pursuant thereto of which the seller of 
such commodity has knowledge consti- 
tutes a wrongful interference with the 
property rights of the parties to such 
contracts”, 


[Right Against Nonsigners] 


It is thus to be seen that the act of 1953 
creates a property right in the manufacturer 
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or distributor of a commodity, whereby, 
when the owner of the commodity makes a 
contract as to the minimum price at which 
the commodity is to be sold, it is a breach 
of such property right for any person to 
sell or offer to sell such a commodity at 
less than the price stipulated in the contract, 
whether he signed the contract or not. We 
know of no provision in the Constitution 
that would prohibit the General Assembly 
from making valid such a contract between 
the producer or distributor as to the mini- 
mum price at which such commodity should 
be sold. A contract between a manufacturer 
and retailer against price cutting unless the 
trade mark or trade name was detached 
from the commodity sold would be valid 
at common law. Ingersoll v. Hahne (N. J.) 
108 Atl. 128(1). The question, then, comes 
down to this: whether or not the General 
Assembly can give to a producer or dis- 
tributor a right of action against one not a 
party to a contract fixing a minimum price 
of sale, without violating the right of the 
non-signer to sell the commodity as his own, 
at a price he may determine, without violat- 
ing the due process clause of the Constitu- 
tion, which protects his ownership and 
property and his right to make private con- 
tracts. The act of 1953 does not forbid one 
who buys a commodity which bears a trade- 
mark, name or brand of the producer or 
distributor from selling or disposing of the 
same, but simply says that if one purchases 
for resale in the open market such com- 
modity, with the trade name of the owner 
or producer thereon, knowing that such 
commodity has been originally sold under 
a contract or agreement that the original 
purchaser would not sell at less than the 
stipulated price, he, the non-signer, must 
remove the trade-mark, brand or name 
from the commodity. The act does not for- 
bid him from selling his own property, but 
simply forbids his reselling the commodity 
with the trade-mark, brand or name of the 
owner for less than the minimum price. 


As was said in Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp., 299 U. S. 
182, Sup. Ct. —, — L. ed.: 


“Appellants here acquired the com- 
modity in question with full knowledge 
of the then-existing restriction in respect 
of price which the producer and whole- 
sale dealer had imposed, and, of course, 
with presumptive if not actual knowledge 
of the law which authorized the restric- 
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Cox v. General Electric Co. 


tion. Appellants were not obliged to buy; 
and their voluntary acquisition of the 
property with such knowledge carried 
with it, upon every principle of fair deal- 
ing, assent to the protective restriction, 
with consequent liability under Sec. 2 of 
the law by which such acquisition was 
conditioned. The ownership of the good 
will, we repeat, remains unchanged, not- 
withstanding the commodity has been 
parted with. Section 2 of the act does 
not prevent a purchaser of the commodity 
bearing the trade mark from selling the 
commodity alone at any price he pleases. 
It interferes only when he sells with the 
aid of the good will of the vendor; and 
it interferes then only to protect that 
good will against injury. It proceeds 
upon the theory that the sale of identified 
goods at less than the price fixed by the 
owner of the mark or brand is an assault 
upon the good will, and constitutes what 
the statute denominates ‘unfair competi- 
tion.’ See Liberty Warehouse Co. v. Burley 
Tobacco Growers’ Assn., 276 U. S. 71, 91- 
92, 96-97. There is nothing in the act to 
preclude the purchaser from removing the 
mark or brand from the commodity—thus 
separating the physical property, which 
he owns, from the good will, which is the 
property of another—and then selling the 
commodity at his own price, provided he 
can do so without utilizing the good will 
of the latter as an aid to that end.” 


P. 193, 194-195. 


The Supreme Court of North Carolina, 
dealing with a similar fair trade statute, in 
discussing the question of whether there 
was an unreasonable restriction placed upon 
a dealer in the commodity, stated: 


“The restriction is not imposed after 
the acquisition of the property, and is not 
in derogation of an existing or established 
right. Under the statute it was a condi- 
tion that had already attached to the 
property. It was known to the prospec- 
tive purchaser, and he was under no obli- 
gation to assume it. Morally and legally 
he is presumed to have accepted the con- 
dition by his voluntary act of purchase. 
; Such a restriction is not confis- 
catory unless it is unreasonable or con- 
trary to the principles of the Constitution 
reasonably interpreted; and one who in- 
vokes the aid of the Constitution in this 
respect must show that he has a title free 
from condition, at least with respect to 
the supposed invasion.” 


Ely Lilly & Co. v. Saunders, 4S. E. 2d 528, 
pp. 537-38. 
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The General Assembly, in the enactment 
of the 1953 Fair Trade Act, made the fol- 
lowing declaration of public policy: 


“The public interest and general well 
being of the State of Georgia will best be 
served by the maintenance of resale prices 
of trade-marked, branded or named com- 
modities which are in free and open com- 
petition with commodities of the same 
general class;” 

and this statement is supported with a reci- 
tation of the grounds of this conclusion. 
From public records of which we can take 
judicial notice (see appendix to Schwegmann 
Bros. v. Calvert Distillers Corpn. [1950-1951 
TravE Cases { 62,823] 341 U. S. 384, Sup. 
Ct. —, L. ed. —); U. S. House of Repre- 
sentatives, Publication No. 1292 (1952), No. 
1437 (1952), these conclusions are fully 
warranted. It is not for us to question the 
wisdom or propriety of the legislature in 
creating a right of action in favor of a 
Producer or distributor of a commodity 
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bearing a trade-mark, name or brand against 
one who knowingly sells such commodity 
at a price less than that fixed in a contract 
between the producer or distributor and the 
Original purchaser. The defendant in the 
instant case being under no obligation to 
buy the commodity bearing a trade-mark, 
name or brand (he having acquired no right 
to sell the trade-mark, name or brand sepa- 
rate from the commodity), I cannot see 
how he can complain that his right to sell 
his own property, or to contract under the 
due process clause of the Constitution, has 
been violated. His freedom to buy is un- 
hampered. His freedom to sell is limited 
only by the requirement that he must not 
intentionally violate the contract rights of 
the owner of the trade-mark, name or brand. 


The act being valid, the third count of 
the petition clearly alleges a case which, as 
against the general demurrers, entitles the 
plaintiff to the equitable relief sought. 


[] 67,935] United States v. New Orleans Insurance Exchange. 


In the United States District Court for the Eastern District of Louisiana. 


Action No. 4292. Filed November 18, 1954. 


Civil 


Case No. 1182 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Sherman Act—Applicability to Insurance Business— 


Interstate Commerce.—A motion to dismiss a complaint charging that an insurance ex- 
change and its members conspired to restrain and monopolize interstate commerce in the 
business of selling and writing fire and casualty insurance by the means of boycott, 
coercion, and intimidation was denied. The business of insurance, when conducted across 
state lines, is interstate commerce; and boycotts, coercion, and intimidation in the in- 
surance field are subject to the Sherman Act under the Insurance Antitrust Moratorium 
Act. Even though the challenged activity is at the local level, it is sufficient if it is 
interstate commerce that is affected. Furthermore, the protection of the Sherman Act 
is not limited to the public or consumers alone. The Act protects all who are made 
victims of the forbidden practices. 


See Combinations and Conspiracies, Vol. 1, J 2033.131, 2035.153, 2263. 


For the plaintiff: Herbert Brownell, Jr., U. S. Attorney General: Edward R. Kenney, 
Trial Attorney; and George R. Blue, U. S. Attorney, New Orleans, La, 


For the defendant: Henican, James & Cleveland by C. Ellis Henican, Philip E. James, 
and Murray F. Cleveland, New Orleans, La. 


Amicus Curiae: Kantrow, Spant & West, Baton Rouge, La. 


Ruling on Motion to Dismiss Complaint 


Wricut, District Judge [In full text]: 
This matter came on at a former day for 
hearing on the motion of defendant to dis- 
miss the complaint. The Court having 


1,627,935 


heard the argument and studied the briefs 
filed by counsel for both sides, now makes 
the following ruling. 


It is ordered that the motion to dismiss 
be and the same is hereby denied. 
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Reasons 


The complaint, the allegations of which 
for the purposes of the motion to dismiss 
must be taken as true, charges that the 
defendant and its membership are engaged 
in an unlawful combination and conspiracy 
to restrain and monopolize interstate com- 
merce in the business of selling and writing 
fire and casualty insurance by means of boy- 
cott, coercion and intimidation. 

The business of insurance, when con- 
ducted across state lines, is interstate commerce. 
U. S. v. South-Eastern Underwriters Associa- 
tion [1944-1945 Trane Cases iS7E253i(— 322 
U.S. 533. Boycotts, coercion and intimida- 
tion in the insurance field are subject to 
the Sherman Antitrust Act. 15 U. S. C. 


Cited 1955 Trade Cases 
Application of Natl. Linen Service Corp. 


70,057 


1013(b). Though the challenged activity be 
at the local level, “If it is interstate com- 
merce that feels the pinch, it does not 
matter how local the operation which ap- 
plies the squeeze.” U. S. v. Women’s S ports- 
wear Manufacturers Association [1948-1949 
TRADE CASES § 62,390], 336 U. S. 460, 464; 
U. S. v. Employing Plasterers Association of 
Chicago [1954 Trape Cases { 67,692], 347 
U. S. 186. The protection of the Sherman 
Act is not limited to the public or con- 
sumers alone. “The Act is comprehensive 
in its terms and coverage, protecting all who 
are made victims of the forbidden practices 
by whomever they may be perpetrated.” 
Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co. [1948-1949 Trapt Cases 
62,251], 334 U. S. 219, 236. 


[| 67,936] Application of National Lin 


Subpoena Duces Tecum. 


en Service Corporation to Quash or Modify 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. No. 20397. Filed December 13, 1954, 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Grand Jury Proceeding—Scope 
of Subpoena Duces Tecum.—Compliance with a grand jury subpoena duces tecum which 
sought the production of all contracts made during the period from 1928 to the date of 
the service of the subpoena, concerning the acquisition by a linen service company of other linen 
service concerns, was ordered; however, the period of time covered was limited to the period 
from 1940 to the date of the service of the subpoena. The court noted that the reason- 
ableness of the period of time covered depends upon the particular circumstances in 
each case. The court, however, permitted the Government, after it inspected the documents, 


to apply to the court for an order extending the period of time. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.625. 
For the petitioner: Haas, Holland & Blackshear, Atlanta, Ga. 


For the United States: U. S. Attorney, Atlanta, Ga.; and Samuel Karp, Harold I. 
Henderson, and George Davis, Special Assistant Attorneys General, Washington, D. C. 


Order on Motion to Quash Subpoena 
Duces Tecum 


Frank A. Hooper, District Judge [Jn full 
text]: Defendant’s Motion to Quash or 
Modify Subpoena Duces Tecum is rather 
general in its terms, but upon the oral 
argument various grounds of objection were 
voiced by defense counsel. 

No express objections were made to 
Paragraphs One to Four inclusive of this 
subpoena and no order is made thereon. 


[Period of Time Limited] 


Vigorous objection is made to compliance 
with Paragraph Five of the subpoena which 
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seeks production of “all contracts, agree- 
ments and covenants, made during the 
period from August 20, 1928 to the date of 
the service of this subpoena,” concerning 
acquisition by the corporation of other linen 
service concerns, etc. Defendant earnestly 
contends that the period of time covered is 
unreasonable and this Court has carefully 
read decisions cited by defendant, many of 
them to the effect that a ten-year period is 
sufficient. However, it is well established 
that all such questions depend upon the 
particular circumstances of each case. This 
Court is now ruling that said Paragraph 
Five must be complied with but the period 
covered shall be the year 1940 and subse- 
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quent years. After inspection of the fore- 
going by the District Attorney, application 
may be made to the Court for an order 
extending this period of time. 

The ruling above made as to Paragraph 
Five is also made as to Paragraph Six of 
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No specific objections were made to Para- 
graphs Eight to Eleven inclusive. 


Except as otherwise ordered herein, the 
defendant is ordered and directed to com- 
ply with the provisions of the subpoena 
duces tecum served upon defendant on Oc- 


the subpoena. 
Objections to Paragraph Seven are over- 
ruled. 


tober 19, 1954, according to its terms. 


[67,937] Rolley, Inc. v. Merle Norman Cosmetics, Inc., et al. 


In the California District Court of Appeal, First District, Division Two. Civ. No. 
16101. Dated December 29, 1954, 


Appeal from a judgment of the Superior Court of the City and County of San 
Francisco. ALBERT C. WOLLENBERG, Judge. Affirmed. 


California Cartwright Act 


Combinations and Conspiracies Under State Laws—Practices—Exclusive Dealing— 
Refusal to Deal—A cosmetic manufacturer did not allege a violation of the California 
Cartwright Act, where the manufacturer charged that (1) a competitor offered exclusive 
franchises to certain retailers, some of whom were customers of the manufacturer; (2) 
the competitor offered these retailers the alternative of dealing exclusively with it or of 
losing their right to act as retailers for its products; (3) four of the retailers agreed not to 
purchase cosmetics from competitors, including the manufacturer; and (4) its sales have 
consequently decreased. The court held that there was no express contract binding the 
retailers to purchase exclusively from the competitor; that the retailers could discontinue 
their relationship to the competitor at any time and were therefore free to purchase else- 
where; and that there were no allegations of fact that the competitor, which had less than 
4 per cent of the business, was a monopoly or had the ability to become one, that the 
competitor was engaged in price fixing or had the ability to do so, or that the competitor 
and retailers restrained competition. 


See Combinations and Conspiracies, Vol. 1, § 2323, 2337. 


Combinations and Conspiracies Under State Laws—Procedure—Rule of Reason.— 
“At the common law combinations and contracts in restraint of trade are illegal and void 
as against public policy. California courts had long recognized this public policy before 
the advent of the Cartwright Act and, as a matter of fact, the latter act is considered 
basically merely a statutory enactment of the common law of the state.” The court, after 
citing Federal Sherman Act cases in this action under the California Cartwright Act, 
noted that the Federal Clayton Act is broader than the Sherman Act and in the same 
respects broader than the Cartwright Act; therefore, Clayton Act cases were inapplicable 
in this action. 


See Combinations and Conspiracies, Vol. 1, J 2429.05. 
For the appellant: Joseph A. Brown and Harry Gottesfeld. 


For the respondents: Littler, Lauritzen & Mendelson, John B. Lauritzen, and 
Warren H. Saltzman. 


Action for damages from contract in re- 
straint of trade. Judgment for defendants 
after order sustaining demurrer to third 
amended complaint without leave to amend, 
affirmed. 


| 67,937 


[Judgment for Defendants] 


Dootinc, J. [In full text]: This is an 
appeal from a judgment entered from an 
order sustaining a demurrer to a third 
amended complaint without leave to amend. 
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[Alleged Unlawful Practices] 


The third amended complaint alleges the 
following: Defendant Merle Norman Cos- 
metics, Inc., (hereinafter referred to as 
Norman) is a competitor of plaintiff in 
the cosmetics business; that defendant Nor- 
man distributes in excess of 3 per cent of 
all perfumery and cosmetic products; de- 
fendant retailers are engaged in business of 
purchasing cosmetics, etc., from manufac- 
turers and distributors thereof for resale to 
the general public; upon information and 
belief plaintiff alleges that defendant Nor- 
man refuses to sell its products to retailers 
unless the latter agree to purchase so much 
of defendant Norman’s products without 
selection or distinction that defendant re- 
serves the right of unilateral termination 
of the franchise without cause, and that the 
franchise is evidenced by writing but not 
all the above terms and conditions are set 
forth in it; in return defendant Norman 
granted its retailers exclusive franchises 
within certain designated areas, the privi- 
lege of using the name “Merle Norman,” 
and other benefits such as advertising ma- 
terials, accounting and sales record forms, etc. 


Plaintiff further alleged on information 
and belief that on or about November 1, 
1947, defendant Norman called a meeting at 
the Palace Hotel of certain of the franchise 
holders including the defendant retailers, 
that they were instructed by defendant Nor- 
man to cease purchasing any cosmetic 
products manufactured, sold or distributed 
by any person other than defendant Nor- 
man and that defendant retailers had a 
six-month period within which to dispose of 
all products of competitors, and if they 
failed or refused to comply with this man- 
date defendant Norman would terminate the 
exclusive franchise and would also refuse to 
sell or deliver any further products of de- 
fendant Norman; the four defendant re- 
tailers who were customers of plaintiff 
complied with this order and thereafter 
refused to purchase any further products 
of plaintiff and cancelled orders for its products 
made at a prior time. Plaintiff further al- 
leges in a general manner that such “agree- 
ment, concert and undertakings” by defendants 
were designed and intended by them and 
had the tendency and effect of fixing, de- 
termining and controlling terms, prices, 
business methods, etc., of the perfume and 
cosmetic products, that it tended to restrict 
trade and commerce, free and lawful com- 
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petition and to promote a monopoly of this 
phase of the cosmetics industry in California 
and the other states. Therefore plaintiff 
prayed for a decree enjoining all defendants 
from doing any of the above acts and that 
the court direct an accounting be made so 
that the amount of damages plaintiff had 
suffered may be ascertained and that plain- 
tiff have judgment for twofold the damages 
sustained by it. 


[Contention and Essential Facts] 


Appellant’s argument is based on the gen- 
eral rule that “every contract, combination, 
or arrangement of which the direct purpose, 
probable effect, or necessary tendency is to 
stifle or unduly to restrict legitimate com- 
petition is unlawful at common law and 
under the anti-trust statutes.” 


At the common law combinations and 
contracts in restraint of trade are illegal 
and void as against public policy. Cali- 
fornia courts had long recognized this public 
policy before the advent of the Cartwright 
Act and, as a matter of fact, the latter act 
is considered basically merely a statutory 
enactment of the common law of the state. 
(Speegle v. Board of Fire Underwriters [1946- 
1947 TrapE Cases J 57,493], 29 Cal. 2d 34, 
44 [172 P. 2d 867].) 

Before discussing the law applicable, it 
seems best to restate the essential facts of 
which appellant complains so that they can 
be more easily compared to cases with 
analogous fact situations. From a negative 
standpoint the following facts can be de- 
duced from the failure of the complaint to 
allege otherwise: 

(1) There is no express contract alleged 
that sets forth the conditions under which 
the exclusive franchise is granted. There- 
fore defendant Norman and defendant re- 
tailers can discontinue their mutual relation- 
ship at their pleasure. 

(2) There are no specific allegations of 
fact to indicate that Norman is a monopoly 
or has the ability to become one, that Nor- 
man is engaged in price fixing or has the 
ability to do so, or that defendants are 
restraining competition. 

From an affirmative standpoint the specific 
acts complained of are: 

(1) Defendant Norman offered an ex- 
clusive franchise of its own products to cer- 
tain retailers, some of whom were customers 
of plaintiff. 
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(2) At a meeting of certain of these re- 
tailers defendant Norman offered them the 
alternative of dealing exclusively with it in 
obtaining cosmetics for resale or else of 
losing their right to act as retailers for its 
products. 

(3) At least four of the retailers con- 
sidered the exclusive franchise of sufficient 
value so that they agreed not to purchase 
cosmetics from other competitors. One of 
the competitors was the plaintiff. 


(4) As a result of this plaintiff’s sales 
have decreased in amount. 


[Cases Distinguished | 


In Speegle v. Board of Fire Underwriters, 
supra, 29 Cal. 2d 34, the Supreme Court re- 
versed a judgment entered from the trial 
court’s order sustaining a demurrer with- 
out leave to amend. The plaintiff was an 
insurance agent who entered into written 
contracts of agency with 14 defendant in- 
surance companies, all members of the 
Board of Fire Underwriters. The board, 
acting in concert with the local agents’ as- 
sociation, accused plaintiff of violating his 
contracts with members of the board by 
placing orders with nonboard companies. 
When plaintiff refused to discontinue this 
practice, defendants caused the termination 
of his contract with board companies. 


Plaintiff alleged inter alia that it was the 
purpose of the board to dominate the class 
of insurance written by its members, fix 
terms, conditions and rates for such insur- 
ance, etc., and by such methods to limit and 
restrict fair competition. 


This case raised five separate questions 
but the one of interest here is Justice Tray- 
nor’s discussion of whether the plaintiff has 
stated a cause of action under statutory or 
common law rules against restraint of trade. 


He first states the rule that the 


“Cartwright Act merely articulates in 
greater detail a public policy against re- 
straint of trade that has long been recog- 
nized at common law.” 


He then goes on to say: 


“The public interest requires free com- 
petition so that prices be not dependent 
upon an understanding among suppliers 
of any given commodity, but upon the 
interplay of the economic forces of supply 
and demand. Combinations between in- 
surers or insurance agents for the purpose 
of stifling competition in the insurance 
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market and fixing insurance rates are 
clearly in violation of the common law 
rules against restraint of trade. (Citing 
cases.) Insurance is a matter of such pub- 
lic concern that many states regard the 
protection afforded the community by 
statutory or common law rules against re- 
straint of trade as insufficient and have 
accordingly enacted special statutes against 
combinations that seek to dominate the 
field of insurance or have given their in- 
surance commissioners special powers over 
insurance rates.” 


Two things make this case significantly 
distinguishable from the one at bar. (1) 
There was a combination of competing un- 
derwriters cooperating with a group of 
agents to compel the plaintiff to cooperate 
with them in their efforts to dominate this 
phase of the insurance business. Here there 
is only a single competitor whose business is 
less than 4 per cent of that done who re- 
quires his customers to deal exclusively in 
his own products before he will sell to them. 
(2) Insurance is a matter of public concern 
because of its universal importance in 
people’s lives. Although the cosmetics in- 
dustry may be considered by many as a 
great morale booster, it can hardly be said 
to be an industry of fundamental import- 
ance in which the general public has a 
crucial interest. 


In Getz Bros. & Co. v. Federal Salt Co., 
147 Cal. 115 [81 P. 416, 109 Am. St. Rep. 
114] the court held that a contract whereby 
one party agreed to refrain from purchasing 
salt from anyone else in the state or abroad 
and also “to discourage in any possible man- 
her any such shipments or importations of 
sale (sic) by any other parties” in considera- 
tion of $10,000 was void under the code 
(now Bus. & Prof. Code, § 16600). 


Respondent distinguishes this case from 
the instant one because here there was no 
contract pleaded that was binding on de- 
fendant retailers to purchase exclusively 
from defendant Norman. Therefore the code 
section is inapplicable, 


Another distinction in the two cases 
which is suggested by respondent is the fact 
that the court stressed the monopoly as- 
pects of the contract. That is, one party 
agreed to do its best to discourage com- 
petitors “in any possible manner.” Here the 
defendant Norman acting as a competitor 
has simply made a better offer in the eyes 
of the four defendant retailers. If plaintiff 
wants its customers back its recourse is to 
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itself make a better offer rather than at- 
tempt to get the courts to act as its guardian, 
so to speak, in the business world. 


Morey v. Paladini, 187 Cal. 727 Ads, IP, 
760] is a case where the court held that a 
contract was in partial restraint of trade 
under the then statutory equivalent of 
Business and Professions Code, section 
16600, and therefore void, and was monopo- 
listic in nature thereby violating the Sher- 
man Anti-Trust Act. The plaintiff’s assignor 
agreed to supply defendant with lobsters 
during the closed season in California. The 
contract contained a clause whereby the 
defendant was given the exclusive right to 
sell these lobsters in part of California, 
Oregon, Washington and Nevada. Plain- 
tiff’s assignor represented a fisheries com- 
pany that controlled the entire supply of 
lobsters coming into California from Mexi- 
can waters. 


Here again the case is clearly distinguish- 
able because the court emphasized the 
monopolistic aspect in the contract. In the 
case at bar defendant Norman required of 
his customers with exclusive franchises that 
they purchase only its cosmetic lines. The 
retailers are free to purchase any other com- 
pany’s cosmetics if they wish to, but in the 
Paladini case there was simply no other 
source of lobsters during the closed season. 


[Sherman Act Cases] 


Respondents have submitted to this court 
a comprehensive, accurate and well rea- 
soned brief. They rely heavily on Whitwell 
v. Continental Tobacco Co., 125 F. 454 [60 
GaGHA. 290,764 le. R.A. 689). 


. Plaintiff, a tobacco jobber, sued defendant 
tobacco company under the authority of the 
Sherman Act on the sole ground that de- 
fendant company refused to sell tobacco to 
him at prices which would enable him to 
resell at a profit, unless he refrained from 
buying, selling or handling tobacco made by 
competing companies. The court states the 
question thus at page 456: 


“. . may one engaged in commerce 
among the states lawfully select his cus- 
tomers, and sell only to those who do not 
buy or sell the wares of his competitors, 
or is such a restriction of his own trade 
by a manufacturer or merchant and his 
employes a ‘contract, combination or con- 
spitacy in restraint of trade’... .” 


As pointed out above the Cartwright Act is 
basically a codification of common law and 
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the Sherman Anti-Trust law is also con- 
sidered to be a restatement of common law. 
(Apex Hosiery Co. v. Leader [1940-1943 
Trave Cases { 56,039], 310 U. S. 469, 498 
[60 S. Ct. 982, 84 L. Ed. 1044, 128 A. L. R. 
1044].) Therefore, while not controlling, 
the reasoning in the Whitwell case is per- 
suasive. 

The court first stated that the purpose of 
the act was to prevent the stifling or sub- 
stantial restriction of competition and there- 
fore the test of the legality of a combination 
under the act is its direct and necessary 
effect upon competition in commerce. (P. 459.) 


“The right of each competitor to fix the 
prices of the commodities which he offers 
for sale, and to dictate the terms upon 
which he will dispose of them, is indis- 
pensable to the very existence of com- 
petition. Strike down or stipulate away 
that right, and competition is not only 
restricted, but destroyed.” 

The court goes on to point out that 
tobacco companies (like cosmetic com- 
panies) do not dispense articles of prime 
necessity, and therefore can refuse to sell 
their commodities at any price. 

The court concludes that the combination 
between the defendant employe and defend- 
ant company is the type that is the essence 
of competition and operated in no way to 
restrict competitors in their rights to fix 
prices of goods and the terms of the sales 
of similar products according to their dis- 
cretion. (P. 461.) 

In rejecting the argument that this agree- 
ment was an attempt to monopolize, the 
court again pointed out that the funda- 
mental purpose of the whole act is to pre- 
vent the stifling of competition, and all 
competition, in a sense, is an attempt to 
monopolize. (P. 462.) 

Two distinctions in the facts of the Whit- 
well case should be noted. One is that 
plaintiff based his suit on the agreement 
between defendant tobacco company and 
his employee relating to the terms under 
which tobacco would be sold to jobbers. 
In the instant case the agreement objected 
to is between defendant supplier and four 
of his customers. Also, the suit was brought 
by a customer and not by a competitor. 
The distinctions, however, seem unimport- 
ant and do not weaken the reasoning of the 
court in its application to this case. 

The Whitwell case has been cited with 
approval in several federal cases, the latest 
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being Brosious v. Pepsi-Cola Co. [1946-1947 
TRADE Cases § 57,459], 155 F. 2d 99. There 
the defendant Pepsi-Cola Company and 
Cloverdale Spring Company were alleged 
to have refused to sell Pepsi-Cola to the 
plaintiff unless the latter refrained from 
buying, selling or handling soft drinks made 
by independent manufacturers who were 
competing with the defendants for the trade 
of the public. The court held that the fixed 
conditions of sale to plaintiff did not consti- 
tute a restriction upon competition because 
defendants’ competitors were free to sell 
their commodities to plaintiff and all others 
who did not purchase from defendant and 
also to compete for sales to customers of 
defendant company by offering them goods 
at better prices or on better terms in gen- 
eral than offered by Cloverdale Spring 
Company. 


In Great Western Distillery Products, Inc. 
v. J. A. Walthen D. Co., 10 Cal. 2d' 442, 445- 
446 [74 P. 2d 745] the defendant and plain- 
tiff entered into a contract whereby defend- 
ant agreed that as long as plaintiff continued 
to purchase from defendant all its ware- 
house receipts for whiskey and refrained 
from selling warehouse receipts from any 
other distillery, the defendant would not sell 
warehouse receipts to any other person ex- 
cept one in California. 


In holding that this was not a contract in 
restraint of trade under Business and Pro- 
fessions Code, section 16600, the court said: 


“.. . both the purpose and effect of the 
contract are, not to restrict the sale of 
defendant’s receipts, but to create an in- 
strumentality by which the receipts will 
be exploited and sold. The contract does 
not restrain anyone from exercising a 
trade or business of any kind within the 
purview of sec. 1673 (now Bus. & Prof. 
Code, § 16600) of the Civil Code.” 


(Cf. Katz v. Kapper, 7 Cal. App. 2d 1 [44 
P. 2d 1060]. 


[Clayton Act Cases Inapplicable] 


ThesClaytonsAct 15. U) S.C. A. Say 
provides specifically that it is unlawful 


“for any person... to lease or make a 
sale or contract for sale of goods... 
on the condition, agreement, or under- 
standing that the lessee or purchaser 
thereof shall not use or deal in the goods 
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. . . of a competitor where the 
effect of such . . . agreement, or under- 
standing may be to substantially lessen 
competition or tend to create a monopoly 
in any line of commerce.” 
However, the Clayton Act is not spoken of 
as a codification of existing common law 
but is entitled “An Act to supplement ex- 
isting laws against unlawful restraints and 
monopolies and for other purposes.” ‘The 
U. S. Supreme Court pointed out in United 
Shoe Machinery Corp. v. United States, 258 
U:res...451,, 460 [42 S., Ct. 363; 366,, 661, Bd. 
708], that the Clayton Act is broader in its 
prohibitions than the Sherman Act. It is 
in the same respects broader than the Cart- 
wright Act so that cases based on the 
Clayton Act are inapplicable here. 


[Pleadings on Demurrer] 


It is the rule that on a demurrer pleadings 
must be construed as true and they must be 
reasonably interpreted. That is, “they must 
be read as a whole and each part must be 
given the meaning that it derives from the 
context wherein it appears. (Citing cases.) 
‘Allegations must be liberally construed, 
with a view to substantial justice between 
the parties’ . . . which is not served when 
technical forfeitures prevent a trial on the 
merits.” (Speegle v. Fire Underwriters, supra, 
295 CaleZduapmacs) 


[Competition] 


With that rule in mind it is still quite a 
Step to say that a single competitor whose 
business is not extensive enough to stifle 
competition and who offers his product to 
a retailer coupled with an exclusive fran- 
chise for the area provided he purchases 
only the supplier’s line of products is liable 
for damages and can be enjoined by another 
competitor who is the losing suitor in this 
triangle. The defendant Norman is one 
competitor in a field occupied by many, and 
the four defendant retailers are even more 
insignificant in relation to the number of 
retailers in this business. To say that this 
relationship will prevent competition is un- 
realistic. It should prompt the plaintiff to 
build a better mousetrap, and that after all 
is the essence of competition. 

Judgment affirmed. 


Noursg, P. J., KaurMan, J., concurred. 
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[67,938] American TCP Corporation v. Shell Oil Company. 


In the United States District Court for the Southern District of New York. Ci 
No. 93-359. Filed January 11, 1955. Gh eT SY aetna 


Sherman Antitrust Act 


; Combinations and Conspiracies—Parent and Subsidiary Corporations—Conspiracy to 
Divide Markets—Materiality of Stock Ownership Allegation—Whether or not an oil 
company and a development company, owned almost equally by the oil company and a 
third company, can conspire to divide markets may turn on the extent to which the oil com- 
pany and the third company are owned in common or are competitors, actual or potential. 
Therefore, an allegation of a complaint detailing the oil company’s stock links to two other 
companies is material and will not be stricken. 


See Combinations and Conspiracies, Vol. 1, § 2005.270. 


Monopolies—Parent and Subsidiary Corporations—Monopolization—Materiality of 
Stock Ownership Allegation —An allegation of a complaint detailing an oil company’s 
stock links to two other companies was held material to a monopoly charge. The oil 
company’s market vantage, crucial to any monopoly charge, may depend upon the strength 
of its parent’s or affiliates’ positions, 


See Monopolies, Vol. 1, 2530.10. 


Monopolies—Attempt to Monopolize—Specific Intent—Materiality of Allegation Con- 
cerning Bad Faith Infringement Threats.—Required for proof of an attempt to monopolize 
is some showing of specific intent. Therefore, where a complaint charged that an oil 
company, knowing that one of its products was neither patentable nor trademarkable, sought 
a monopoly by threatening independent companies marketing that product with infringe- 
ment litigation and other manufacturers of the product with boycotts, an allegation that 
the need for and beneficial effects of the product were discovered long ago by another 
and that the oil company knew, therefore, that its trade-mark and patent applications 
would be unsuccessful was essential to a showing of bad faith infringement threats and 
will not be stricken. 


See Monopolies, Vol. 1, f 2515.40. 


Monopolies—Attempt to Monopolize—Materiality of Allegation Concerning Restric- 
tions on Sales—Public Injury.—An allegation in a treble damage action that an oil com- 
pany pressured manufacturers of a product, on pain of boycott, to curb sales of the product 
to independent companies was essential to an attempt to monopolize charge. Although 
the allegation does not expressly state that the plaintiff was one of the companies whose 
supplies the oil company sought to limit, an aim to drive out competitors other than the 
plaintiff evidences that plan for monopoly which, the plaintiff alleges, caused its damage. 
The allegation, in addition, points toward that harm to the general public necessary for 
treble damage recovery. 


See Monopolies, Vol. 1, $2515.10; Private Enforcement and Procedure, Vol. 2, § 9009.475. 

For the plaintiff: Bruce B. Clyman, New York, N. Y. 

For the defendant: Wickes, Riddell, Bloomer, Jacobi & McGuire, New York, N. Y. 

For a prior decision of the U. S. District Court, Southern District of New York, 
see 1954 Trade Cases {| 67,821. 


can TCP Corporation. Such “motions,” the 


Opinion 
law seems settled, “are not favored. Matter 


[Motion to Strike Allegations | 


Bicxs, District Judge [/m full text]: At 
issue is defendant Shell Oil Company’s mo- 
tion under Rule 12(f) [F. R. Civ. Proc.] 
to strike as “immaterial and impertinent” 
several allegations of a complaint by Ameri- 
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will not be stricken from a pleading unless 
it is clear that it can have no possible bear- 
ing upon the subject matter of the litigation. 
If there is any doubt as to whether under 
any contingency the matter may raise an 
issue, the motion should be denied’. 2 
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Moore’s Fed. Prac. 2d Ed. [1948] § 1221, pp. 
2317-2318; see Glatt v. Notion Accessories 
Inc. (S) D.-N. Y:) 19° Fed. Rules Serv. 
12 f. 23, Case 1; United States v. Shubert 
(GPD INS Yo 8 BedeRules*Sernva 12a Z3 
Case 1; Citrin v. Greater New York Industries 
(Sa DPN NS) = llehedieRuléseSenvanccaps 
3, Case 3, (D. Del.); Samuel Goldwyn Inc. v. 
Umted Artists Corporation, 35 F. Supp. 633, 
637.(S5 Da Naa) 


[Allegations Material] 


In the case at bar, American seeks treble 
damages under the Sherman and Clayton 
Anti-Trust Acts* as well as judgment that 
TCP is not Shell’s trademark, but rather 
a generic name for tri-cresyl phosphate 
which is in the public domain. Supporting 
these demands, American charges that Shell, 
Shell Development Company and their licensee 
Conoco, under an allegedly bad faith TCP 
patent application and rejected trademark, 
have conspired to carve up markets for 
gasoline containing TCP. In addition, the 
complaint continues, Shell has sought and 
secured monopoly by boycotting TCP man- 
ufacturers pushing sales to independent 
marketers, among them American, as well as 
threatening to sue independents for infringe- 
ment of a TCP trademark Shell knows is 
invalid and touting a TCP patent applica- 
tion Shell knows will be denied. To proof 
of these allegations, the challenged asser- 
tions seem clearly material. 


[ Monopoly] 


At the outset, obviously material to both 
the unfair competition and monopoly charges 
is the disputed assertion detailing Shell’s 
stock links to Royal Dutch and British Shell. 
Whether Shell and Shell Development Co., 
owned almost equally by Shell and Batavian 
Petroleum, can conspire to divide markets 
in violation of Section 1 of Title 15 U.S. C., 
may turn on the extent Shell and Batavian 
are, on the one hand, owned in common or, 
on the other, competitors, actual or poten- 
tial. In addition, Shell’s market vantage, 
crucial to any monopoly charge, may depend 
on the strength of its parent’s or affiliates’ 
positions. 
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[Attempt to Monopolize| 


In like fashion, the remaining disputed 
allegations bear closely on Shell’s alleged 
attempt to monopolize. Required for proof 
of a monopoly try is some showing of 
specific intent. Unmited States v. Griffith 
[1948-1949 Traber Cases § 62,246], 334 U. S. 
100, 105-106; United States v. Aluminum Co. 
of America [1944-1945 TrapE Cases J 57,342], 
148 F. 2d 416, 431-432 (2nd Cir.) The crux 
of that intent charge here, it will be recalled, 
is that Shell, knowing TCP is neither patent- 
able nor trademarkable, sought a monopoly 
by threatening independents marketing TCP 
with infringement litigation and TCP manu- 
facturers pressing sales to independents 
with boycotts. Essential to this showing 
of bad faith infringement threats is the 
allegation that the need for and beneficial 
effects of TCP were long ago discovered 
by another and that Shell well knew, there- 
fore, that its trademark and patent applica- 
tions would be, as they seem to have been 
to date, unsuccessful. Compare Kobe v. 
Dempsey Pump Co. [1952 TrapdE CAasEs 
1 67,312], 198 F. 2d 416, 424-425 (10th Cir.); 
cert. denied 344 U. S. 837, and Lynch vw. 
Magnovox, 94 F, 2d 883, 889 (9th Cir.) with 
Ronson Patents Corp. v. Sparklets Devices 
[1953 Trape Cases J 67,562], 112 F. Supp. 
676, 687-688 (E. D. Mo.) and Morny v. 
Western Union Telegraph Co., 40 F. Supp. 
193, 201-202 (S. D. N. Y.). Similarly vital 
is American’s charge that Shell pressured 
TCP manufacturers, on pain of boycott, to 
to curb TCP sales to independent refiners. 
True, that allegation does not expressly 
state American was one of those whose sup- 
plies Shell sought to limit. Equally true, 
however, a recent aim to drive out competi- 
tors other than American evidences that 
plan for monopoly which, American alleges, 
caused its damage. Such charge, in addi- 
tion, points toward that “harm to the gen- 
eral public” necessary for treble damage 
recovery. Shotkin v. General Electric Co. 
[1948-1949 Trane Cases VO23405 7 ke 
2d 236 (10th Cir.); see Tivoli Realty Inc. v. 
Paramount Pictures, Inc. [1948-1949 Trape 
Cases { 62,327], 80 F. Supp. 800, 806 (D. 
Del.), cert. denied 340 U. S, 953. 


Accordingly, the motion is denied. 


—— 


Sal isy Wh SHuce. Stacicing sl 2, sy Up, Pe als}, 
22 and 26. 
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[67,939] Service Liquor Distributors, Inc. 


Cited 1955 Trade Cases 


Service Liquor Distributors, Inc. v. Calvert Distillers Corp. 


70,065 


v. Calvert Distillers Corporation, 


Seagram Distillers Corporation, Calvert Distilling Company, Joseph E. Seagram and Sons, 


Inc., Ramapo Wine & Liquor Corporation, 


Charles Merinoff, Tubie Resnick, Victor A. 


Fischel, Harry Levinthal, Samuel Greenstein, and Moe Sheinig. 


In the United States District Court for the Southern District of New York. Civ. 72-94. 


Dated December 27, 1954, 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motion for the Production 
of Documents—Disclosure of Business Records.—In an action under the antitrust laws, 
based upon an alleged abuse of competition, a competitor’s business records, where good 
cause has been shown, are not only not immune from inquiry, but they are precisely the 


source of the most relevant evidence. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


Private Enforcement and Procedure—Pretrial Procedures—Motion for the Production 
of Documents—Scope of Inquiry.— Where a defendant objected to a motion for the pro- 
duction of documents on the ground that the production requested involved hundreds of 
thousands of items and compliance would virtually paralyze its regular business, the court 


denied the motion on the ground that a mor 
should be made in an effort to minimize hardsl 


e precise definition of the documents sought 
hip. 


See Private Enforcement and Procedure, Vol. 2, $ 9013.825. 


Private Enforcement and Procedure—Pretrial Procedures—Discovery—Motion for 
Production of Documents—Showing of Good Cause.—On a motion for the production of 
documents which relate to matters of public record, a proper showing of good cause must 
indicate that the documents are unavailable to the moving party or why the moving party 
should not be required to get the documents from some other source. The mere suspicion 
of the moving party that certain documents might contain some relevant material does 


not constitute a showing of good cause. 


Good cause is shown for the production of stock 


record books where such books have a bearing on the issue of the relationship between 


certain of the parties. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiff: Lord, Day & Lord, New York, N. Y. 


For the defendants: 
N. Y.; and O’Connell & Aronowitz. 


White & Case, New York, N. Y.; Lexow & Jenkins, Suffern, 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1954 Trade Cases {| 67,885. 


Memorandum 
[Production of Documents] 


EpeLsteIn, District Judge [In full text]: 
This is a renewal of a motion for the 
production of documents under Rule 34, 
in a treble damage antitrust suit. Judge 
Dawson has previously allowed the produc- 
tion of certain items but denied most of 
them on the ground that there had been an 
inadequate showing of good cause. How- 
ever, his order of November 23, 1954 was 
without prejudice to a renewal upon the 
showing of good cause and upon describing 
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the items sought with sufficient particularity 
to permit their identification. 


[Good Cause Not Shown] 


On the basis of that order, and the sub- 
mission of affidavits of the non-existence 
of the documents allowed, under the terms 
of the order, items A(1), A(2), A(3), A(4), 
I and J are denied as having already been 
conclusively decided. Items A(5), D and 
H relate to matters of public record and a 
proper showing of good cause must indicate 
their unavailability to plaintiff, or other 
reasons why plaintiff should not be required 


1 67,939 


70,066 


to get them independently of reliance on 
defendant. Accordingly, those items are 
denied. Item F is denied on the ground of 
the absence of a showing of good cause, 
aside from the mere suspicion of the plain- 
tiff, as expressed in a conclusory statement, 
that it might contain some relevant material. 


[Stock Record Books| 


Plaintiff has, however, made an adequate 
showing of good cause to warrant the pro- 
duction of the documents called for in item 
E, the stock record books of Ramapo, bear- 
ing on the issue of the connection between 
certain of the defendants. But no reason 
has been advanced why they should go back 
to the time of incorporation, and therefore 
the time covered will be limited to 1947 
through July of 1950. 


[Competitor's Access to Records] 


Plaintiff has also made an adequate show- 
ing of good cause to warrant the production 
of the kind of material called for in items 
A(6), B, C, and G. It is relevant to the 
issues in the case, necessary to enable the 
plaintiff to prepare his case, and it will cer- 
tainly facilitate proof and progress at the 
trial. The defendant, however, advances two 
principal objections. First, it urges the im- 
propriety of permitting a competitor access 
to records of its business affairs. I can 
certainly agree with Judge Dawson’s state- 
ment that “[t]o allow a plaintiff the sweeping 
investigation into all of the business affairs 
of its competitor on no more than an un- 
supported assertion that the plaintiff might 
find useful evidence in the documents would 
be a perversion of justice.” But the permis- 
sion would not now be based upon such an 
unsupported assertion; it would be based 
upon what I consider to be a proper show- 
ing of good cause. And in an action under 
the antitrust laws, based upon an alleged 
abuse of competition, a competitor’s busi- 
ness records, where good cause has been 
shown, are not only not immune from in- 
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quiry, but they are precisely the source of 
the most relevant evidence. 


[Precise Definition of Documents] 


The second objection advanced by the 
defendant is that the production requested 
involves hundreds of thousands of items and 
compliance would virtually paralyze its 
regular business. But litigation is a normal 
risk of doing business, and the production 
of documents is a normal risk of litigation. 
If an extensive production is necessary to 
the fair conduct of litigation, then it, too, 
is a normal risk of doing business. “That 
production of documents would be burden- 
some and expensive and would hamper the 
party’s business operations is not in itself 
a reason for refusing to order discovery 
which is otherwise appropriate.” Moore’s 
Federal Practice, 2nd ed., vol. 4, page 2476. 
Nevertheless, it is also appropriate for the 
court to be cautious in permitting discovery 
which might prove to be oppressive, and 
all avenues ought to be explored in an effort 
to eliminate or minimize hardship. One of 
those avenues, at least, is a more precise 
definition of the documents sought under a 
sharper concept of the nature of the ma- 
terial sought. It may be impossible to avoid 
designation by categories, but in this kind 
of a case the categorical description ought 
to be tightened up to the very best of 
counsel’s ability. Lawyers seeking produc- 
tion normally err on the broad side, and 
the definition of the discovery sought here 
is no exception. I have no doubt that a 
redefinition could limit production materially 
without prejudicing the plaintiff in the least. 
In any event, I am unwilling to allow dis- 
covery of the items under consideration 
before the attempt is made. Therefore, the 
motion for discovery of these items will be 
denied, but without prejudice to a renewal 
(in due course in the regular motion part), 
at which time the propriety of the definition 
of the items may be an issue argued to the 
court. 


Settle on order. 


[] 67,940] Bruce A. Mackey and Time Saver Tools, Inc. v. Sears, Roebuck and Co. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term, 1954, 


January Session, 1955. No. 11225. Dated January 18, 1955, 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. Horrman, District Judge. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Appeal and Error—Jurisdiction of Courts of 
Appeals—Multiple Claim Action—Final Orders—Conclusiveness of District Court’s De- 
termination.—A district court dismissed two counts of a five-count complaint without 
leave to amend, found that there was no just reason for delaying the final determination 
of the issues raised by the counts, and directed that a judgment be entered against the 
plaintiff. On the plaintiff's appeal from the judgment, the defendant’s motion to dismiss 
the appeal on the ground that the order and judgment appealed from was not a final or 
appealabie order was denied. The Court of Appeals, in interpreting Rule 54(b) of the 
Federal Rules of Civil Procedure, held that in a multiple claim case, the judgment which 
finally adjudicates all of the claims is the only judgment having finality, unless the dis- 
trict court expressly determines that there is no just reason for delay with respect to 
the entry of a final judgment upon a particular claim and accordingly directs the entry 
of a final judgment adjudicating that claim. Where the district court makes such a 
determination, jurisdiction is conferred upon the courts of appeals, and the courts of 
appeals are not required to make an independent determination as to the finality of 


the order. 


See Private Enforcement and Procedure, Vol..2, ¥ 9015.12. 


For the appellant: 
Chicago, III. 


Edward I. Rothschild, John Paul Stevens, and Norman J. Barry, 


For the appellee: Leo H. Arnstein, Burton Y. Westenfeld, and Herbert E. Ruben, 


Chicago, II. 


For the opinion of the U. S. District Court, Northern District of Illinois, Eastern 


Division, see 1954 Tradé Cases {| 67,788. 


Before Durry, Chief Judge, Major, and Swarm, Circuit Judges. 


[Complaint] 


Durry, Chief Judge [Jn full text]: The 
complaint herein containing six counts was 
filed by two plaintiffs, Bruce A. Mackey, an 
individual, and Time Saver Tools, Inc., a 
corporation, which was wholly owned by 
Mackey. They will hereinafter be referred 
to as plaintiff. The complaint alleged that 
since 1949 Sears had directed a course of 
predatory conduct successively at three 
business ventures carried on by plaintiff: 
(1) by localized price-cutting, it destroyed 
his lamp business; (2) by use of threatened 
boycott, induced a breach of plaintiff's con- 
tract for commissions with “Vascoloy,” and 
(3) is attempting to destroy his tool busi- 
ness by means of unfair competition. 

Count 1 alleges a deliberate and an- 
nounced plan by Sears to destroy plaintiff’s 
business activities, and that such a plan is 
violative of the Sherman Act and $3 of 
the Robinson-Patman Act. In this count, 
plaintiff seeks treble damages and equitable 
relief under the Clayton Act. Counts 2, 3 
and 4 are common law counts. In count 2 
plaintiff seeks damages for the intentional 
destruction of his lamp business. In count 
3 plaintiff seeks damages for defendant’s 
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inducement of the breach of his commission 
contract with “Vascoloy.” In count 4 plain- 
tiff seeks damages for unfair competition. 
Count 5 was a claim by Time Saver under 
§ 2(f) of the Robinson-Patman Act. How- 
ever, this count was abandoned by plaintiff 
after the decision by the Supreme Court 
in Automatic Canteen Co. v. Federal Trade 
Commission [1953 Trapt Cases { 67,503], 
346 U. S. 61. Count 6 alleges defendant’s 
entire predatory program was actionable 
under common law. 


[Partial Dismissal of Complaint] 


Defendant moved to dismiss the entire 
complaint. Later, defendant filed an an- 
swer to count 3 together with an amended 
motion to dismiss the balance of the com- 
plaint. The District Court ordered counts 
1 and 2 to be stricken without leave to 
amend, and found that there was no just 
reason for delaying the final determination 
of the issues raised by these counts, and 
directed that judgment be entered thereon 
against plaintiff. The Court also struck 
count 4 but granted plaintiff leave to amend, 
which was done, and this count is now at 
issue. The Court struck all of the alle- 
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gations of count 6 except the portion which 
realleged the facts covered by Count 3. 


[Appeal] 

Plaintiff appeals from the order and judg- 
ment dismissing portions of the complaint 
without leave to amend. The appeal, in 
effect, challenges the holding of the Dis- 
trict Court that the facts alleged in Counts 
1 and 2 do not state, and could not be 
amended to state, a claim upon which relief 
can be granted. 


[Final Decisions Appealable] 


Defendant moved to dismiss the appeal 
on the ground that the order and judgment 
appealed from is not a final or appealable 
order under the requirements of § 1291, 
Title 28, U. S. Code. This section provides: 
“The courts of appeals shall have juris- 
diction of appeals from all final decisions 
of the district courts of the United States 
* * *” Certain exceptions to this rule 
provided in § 1292 are not here applicable. 


Because of the importance of the ques- 
tions raised by the motion to dismiss the 
appeal, we set the motion down for oral 
argument after briefs had been submitted. 
In deciding whether the District Court en- 
tered a final decision, we must interpret 
Rule 54(b), Federal Rules of Civil Pro- 
cedure. 


[Multiple Claim Suit] 


Prior to September 1, 1938, the effective 
date of the Federal Rules of Civil Pro- 
cedure, the order in this case would not 
have been appealable, because it did not 
dispose of all of Mackey’s claims against 
Sears. Collins v. Miller, 252 U. S. 364. As 
originally adopted, Rule 54(b) authorized 
the entry on one claim in a multiple claim 
suit, when the issues material to that claim 
and all counterclaims arising out of the 
same transaction or occurrence, had been 
determined. The validity of the rule in its 
original form was upheld in Reeves v. Bear- 
dall, 316 U. S. 283. 


Amended Rule 54(b) provides: 


“Judgment Upon Multiple Claims. When 
more than one claim for relief is pre- 
sented in an action, whether as a claim, 
counterclaim, crossclaim, or third party 
claim, the court may direct the entry of 
a final judgment upon one or more but 


1The term ‘determination’ includes ‘“‘the 
express determination that there is no just 
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less than all of the claims only upon an 
express determination that there is no 
just reason for delay and upon an ex- 
press direction for the entry of judgment. 
In the absence of such determination and 
direction, any order or other form of 
decision, however designated, which ad- 
judicates less than all the claims, shall 
not terminate the action as to any of the 
claims, and the order or other form of 
decision is subject to revision at any time 
before the entry of judgment adjudicating 
all the claims.” 


[Conflict in Interpretation] 


A conflict has arisen among the various 
courts of appeals as to the effect to be 
given to this rule. We find the First and 
Third Circuits lined up on one side holding 
generally that where an order has been 
entered by a district court judge, where, 
as was done in the case at bar, he makes 
a “determination,”* jurisdiction is auto- 
matically and conclusively conferred upon 
the courts of appeals to hear the appeal. 
However, the Second Circuit and the Court 
of Appeals of the District of Columbia 
have reached a contrary conclusion, hold- 
ing, in effect, that the courts of appeals 
are required to make an _ independent 
determination as to whether the order in 
question was, in fact, a final order. This 
Circuit has not previously passed directly 
on the question, although there was dis- 
cussion of the effect of the amended rule 
in Winsor v. Daumit, 179 F. 2d 475. 


The first case to discuss the proper 
interpretation to be given to Rule 54(b) 
as amended was Pabellon v. Grace Line, 
Ince: 2iCirseel.0 lee 2a Goma e panel 
considering this case was Judges Chase, 
Clark and Frank, Judge Clark writing the 
opinion for the Court. It was held that an 
order dismissing a third party complaint 
was an appealable order where the district 
court had complied with the requirements 
of Rule 54(b). The Court agreed that the 
appeal taken in that case would have been 
proper even prior to the amendment of 
Rule 54(b), but Judge Clark stated that 
the district court, by making a determi- 
nation that there was no just cause for 
delay and that he was entering a final or- 
der under Rule 54(b) relieved the Court 
of Appeals from the task of making an 
independent analysis to determine whether 


reason for delay’’ and also the “express direc- 
tion for the entry of judgment.” 
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or not the order was, in fact, final and 


appealable. Judge Frank, in a concurring \ 


opinion, took issue with Judge Clark’s inter- 
pretation of Rule 54(b) stating that such 
an interpretation would render the rule 
invalid as beyond the statutory power of 
the Supreme Court. 


Eight days after the decision of the 
Second Circuit in the Pabellon case, an- 
other panel of that court consisting of 
Judges Swan, Augustus Hand and Learned 
Hand, in Flegenheimer v. General Mills, 191 
F. 2d 237, held in accordance with the 
view previously expressed by Judge Frank 
in the Pabellon case. The Court held that 
no appealable order had been entered, and 
decided that it was the duty of the appel- 
late court to determine its own jurisdiction 
and that such jurisdiction could not be 
controlled by the finding of a district court 
judge. Thereafter, in Lopinsky v. Hertz 
Drive-UR-Self Systems, Inc., 194 F. 2d 422, 
Judge Clark vigorously defended the view 
that he had previously expressed in the 
Pabellon case. 


The same question came before the Court 
of Appeals of the Third Circuit in Bendix 
Aviation Corp. v. Glass, 195 F. 2d 267. In 
that case a counterclaim was dismissed 
and the District Court made the requisite 
“determination” under Rule 54(b) that 
there was no just reason for delay and that 
final judgment be entered. The case was 
finally heard before the entire court sitting 
en banc, and it was held, with two judges 
dissenting, that the effect of Rule 54(b) 
was to render conclusive insofar as the 
jurisdiction of the court of appeals was 
concerned, the finding of the district judge 
that a final appealable order was being 
entered. Shortly thereafter the Court of 
Appeals for the First Circuit, in Boston 
Medical Supply Co. v. Lea & Febiger [1952 
TRADE CASES {§ 67,253], 195 F. 2d 853 in an 
opinion by Chief Judge Magruder, stated 
that the First Circuit was in full agreement 
with the opinion of the Third Circuit in 
Bendix Aviation Corp. v. Glass, supra. More 
recently the Court of Appeals for the Dis- 
trict of Columbia in Gold Seal Co. v. Weeks, 
209 F. 2d 802, in an opinion by Chief Judge 
Stephens, followed the rule laid down by 
the Second Circuit in the Flegenheimer case. 

Thus we find not only courts of appeals 
of two circuits opposing the view adopted 
by the courts of appeals of two other cir- 
cuits, but we find panel opposed to panel 
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in the Second Circuit and a vigorous dis- 
sent by two judges in the Third Circuit. 
Also, Professor Moore strongly espouses 
the views of Judge Clark insisting that 
such views properly reflect the intent of 
the draftsmen of the 1948 amendment to 
Rule 54(b). Moore’s Federal Practice, (Sec- 
ond Edition, 1953), Vol. 6, pp. 228-230. It 
is of interest to note that Professor Moore 
was active in formulating and drafting the 
amended rule (Pabellon v. Grace Line, Inc., 
191 F, 2d 169, 173) and, of course, Judge 
Clark was the reporter of the Advisory 
Committee which recommended the amended 
rule to the Supreme Court. 


It would seem that the Supreme Court 
should promptly decide the important ques- 
tion here at issue in order to reconcile the 
divergent and conflicting views which have 
developed among and within the circuits. 
The question is constantly recurring. An 
early decision by the Supreme Court would 
be most helpful. 


The Second and District of Columbia 
Circuits have adopted a negative approach 
in interpreting the rule. They say that if, in 
a multiple claim suit, a trial judge fails to 
enter a “determination,” then, although other- 
wise the order would have been appealable 
under §1291 it remains interlocutory and 
non-appealable; that thus interpreted the 
rule does not alter the jurisdiction of the 
appellate courts as fixed in §§ 1291 and 1292. 
They argue further that the jurisdiction of 
a court of appeals cannot rest on a district 
court’s decision as to whether or not he 
will enter a “determination” described in 
Rule 54(b). 


[Court’s Interpretation] 


We think the interpretation announced 
by the First and Third Circuits is correct. 
We feel certain that such was the under- 
standing of the Advisory Committee as so 
well stated by Judge Clark and Professor 
Moore. We find ourselves in agreement 
with the following statement in the opinion 
of the Bendix Aviation Corp. case, 195 F. 
2d 267, 269, 270: “* * * We read that rule, 
as embodied in amended Rule 54(b), to be 
that in a multiple claims case the judgment 
which finally adjudicates all the claims is 
the only judgment having finality unless 
the district court in the exercise of its 
discretion expressly determines that there 
is no just reason for delay with respect to 
the entry of a final judgment upon a par- 
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ticular claim in the action and accordingly 
expressly directs the entry of a final judg- 
ment adjudicating that claim. In such case 
the rule says that ‘the court may direct 
the entry of a final judgment.’ This is 
language of grant not of restriction and it 
requires that the judgment thus entered on 
a single claim is to be regarded as just as 
final, so far as further revision by the 
district court is concerned, as though the 
claim thus adjudicated were the sole claim 
for relief embodied in a wholly independent 
action. For when such a judgment has 
been entered it may at once be enforced 
and executed, unless enforcement is stayed 
by the court under Rule 62(h).” 


Section 1291 makes all final decisions 
appealable. The statute does not define the 
phrase “final decision.”’ We have held that 
the new rules have the effect of statutes. 
Winsor v. Daumit, supra, p. 477. In that 
opinion we pointed out “* * * and if there 
is a conflict between a procedure provided 
in an earlier Act of Congress and that 
provided by the rules, the former must 
yield to the latter, * * * for the Act of 
Congress under which the rules were au- 
thorized expressly provided that, after they 
became effective, any laws in conflict there- 
with would no longer be of any force or 
effect.” 


We agree that in one sense the juris- 
diction of a court of appeals is at least 
indirectly affected by an order or judgment 
with a “determination” under Rule 54(b). 
But, in a somewhat similar manner, our 
jurisdiction was often affected by Rule 
73(a) whereby the time was shortened for 
taking an appeal, yet we had no difficulty 
in upholding and enforcing that rule. Ray, 
et al. v. Morris, et al., 170 F. 2d 498. 


In his concurring opinion in Lopinsky, 
194 F. 2d at 428 Judge Clark refers to a 
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number of the rules in the Federal Rules 
vof Civil Procedure, while referring directly 
to district court practice, do have some 
consequential effect on when courts of ap- 
peal might consider the issues. As far as 
we are advised, the validity of these rules 
has not been questioned because of the 
effect on when a court of appeals may pass 
upon the issues. We have no difficulty in 
applying the positive approach in interpret- 
ing Rule 54(b). 

In our judgment the negative operation 
of Rule 54(b) affects appellate jurisdiction 
just as much as the positive approach. In 
either case the district judge is timing his 
final decision on less than all of the claims 
in a multiple claim suit. Under either ap- 
proach, the jurisdiction of the court of 
appeals is indirectly affected. We think 
that the rule-making authority of the Su- 
preme Court existed as to all procedural 
matters and activities in the district court 
even though they might consequentially 
affect appellate jurisdiction. 


Our decision herein, is in accord with 
our statement in Winsor v. Daumit, supra, 
p. 478: 


“We think, also, that the rule should 
not be considered as curtailing appellate 
jurisdiction but rather as one fixing the 
procedure of the district court as to con- 
ditions affecting terms upon which an 
appeal may be taken in advance of a 
determination of the entire case.” 


[Motion to Dismiss Denied] 


In view of our decision it is not neces- 
sary to decide the point much discussed 
in the briefs as to whether the order and 
judgment entered herein would have been 
final and appealable prior to the 1948 
Amendment of Rule 54(b). 


The motion to dismiss the appeal is 
Denied. 
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[1 67,941] United States v. International Boxing Club of New York, Inc., et al. 


In the Supreme Court of the United States. October Term, 1954. No. 53. Dated 
January 31, 1955. 


On appeal from the United States District Court for the Southern District of New 
York. Noonan, District Judge. 


Case No. 1122 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Construction of Sherman Act—Interstate Trade and Commerce—Application of Act 
to Business of Promoting Professional Boxing Contests.—The promotion of professional 


would be sufficient, apart from other considerations, to rest this ruling on the allegation 
that over twenty-five per cent of the revenue from championship boxing is derived from 
interstate operations through the sale of radio, television, and motion picture rights. 


See Combinations and Conspiracies, Vol. 1, 7 2035:153, 2035.219. 


Construction of Sherman Act—Interstate Trade and Commerce—Application of Sher- 
man Act to Business of Promoting Professional Boxing Contests—Baseball Decisions 
Distinguished.—In holding that the promotion of professional boxing contests was subject 
to the Sherman Act, the United States Supreme Court rejected the contention that its 
decisions in the Federal Baseball case, 259 U. S, 200, and the Toolson case, 1953 TRADE 
Cases {[ 67,602, 346 U. S. 356, exempted from the Sherman Act all businesses that involve 
exhibitions of an athletic nature. The Toolson case neither overruled the Federal Baseball 
case nor necessarily reaffirmed all that was said in the Federal Baseball case. Instead, the 
Court adhered to the Federal Baseball case so far as that decision determines that Con- 
gress had no intention of including the business of baseball within the scope of the federal 
antitrust laws. The Toolson case is not authority for exempting other businesses merely 
because of the circumstance that they are also based on the performance of local exhi- 
bitions. The controlling consideration in the Federal Baseball case was the degree of 
interstate activity involved in the particular business under review. The Court further 
noted that Congress took no action on legislation forbidding the application of the anti- 
trust laws to organized professional sports, and that a Congressional committee recom- 
mended the postponement of any legislation concerning baseball until the status of the 
Federal Baseball case was clarified. The issue of whether professional boxing should be 
granted an exemption from the antitrust laws is for Congress and not for the Court. 


See Combinations and Conspiracies, Vol. 1, { 2035.153, 2035.213, 2035.219. 


For the appellant: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; and Philip Elman and Daniel N. Friedman, Special Assistants to the 
Attorney General. 

For the appellees: Whitney North Seymour, New York, N. Y.; Charles H. Watson, 
Chicago, Ill. (Benjamin C. Milner and Armond F. Macmanus, of counsel); and Ralph 
M. McDermid. 

For a prior decision of the U. S. District Court, Southern District of New York, 
see 1954 Trade Cases ff 67,758. 


[Complaint Dismissed by Trial Court] This is a civil antitrust action brought 
Mr. Curer Justice WarrEN delivered the by the Government in the United States 
opinion of the court [/n full text]: District Court for the Southern District of 
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New York. The defendants—three corpo- 
rations and two individuals—are engaged 
in the business of promoting professional 
championship boxing contests.’ The Govern- 
ment’s complaint charges that the defend- 
ants, in the course of this business, have 
violated §§1 and 2 of the Sherman Act? 
After this Court’s decision in Toolson uv. 
New York Yankees [1953 TrapE Cases 
7 67,602], 346 U. S. 356, the defendants 
moved to dismiss the complaint. The Dis- 
trict Court granted the motion in reliance 
upon the Toolson decision and Federal Base- 
ball Club of Baltimore v. National League of 
Professional Baseball Clubs, 259 U. S. 200.2 
The case, together with United States v. 
Shubert, ante, p. 222 [1955 Trape CaseEs 
{| 67,942], is here on direct appeal under the 
Expediting Act P54U eS. nso: 


[Allegations of Complaint] 


The Government’s complaint alleges that 


promoters of professional championship 
boxing contests 
“make a substantial utilization of the 


channels of interstate trade and com- 


merce, LO; 

“(a) negotiate contracts with boxers, 
advertising agencies, seconds, referees, 
judges, announcers, and other personnel 
living in states other than those in which 
the promoters reside; 

“(b) arrange and maintain training quar- 
ters in states other than those in which 
the promoters reside; 


“(c) lease suitable arenas, and arrange 
other details for boxing contests, particu- 
larly when the contests are held in states 
other than those in which the promoters 
reside; 


1 The corporate defendants are International 
Boxing Club of New York, Inc., International 


Boxing Club, and Madison Square Garden Cor- ° 


poration. The individual defendants are James 
D. Norris and Arthur M. Wirtz. The individual 
defendants, together with Madison Square Gar- 
den Corporation, own 80% of the stock of Inter- 
national Boxing Club of New York, Ine., and 
International Boxing Club. The nature of the 
business involved is described in an appendix 
to this opinion. 

cele WS Owes salaanice2, 
vide: 

eee Every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several States, or with foreign nations, is de- 
elared to be illegal Every person who 
shall make any contract or engage in any com- 
bination or conspiracy declared by sections 1-7 
of this title to be illegal shall be deemed guilty 
of a misdemeanor .... 
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“(d) sell tickets to contests across state 
lines; 

“(e) negotiate for the sale of and sell 
rights to make and distribute motion 
pictures of boxing contests to the 18,000 
theatres in the United States; 

“(f) negotiate for the sale of and sell 
rights to broadcast and telecast boxing 
contests to homes through more than 
3,000 radio stations and 100 television 
stations in the United States; and 

“(g) negotiate for the sale of and sell 
rights to telecast boxing contests to some 
200 motion picture theatres in various 
states of the United States for display 
by large-screen television.” 


The promoter’s receipts from the sale of 
television, radio, and motion picture rights 
to championship matches, according to the 
complaint, represent on the average over 
25% of the promoter’s total revenue and in 
some instances exceed the revenue derived 
from the sale of admission tickets.t The 
complaint alleges that the defendants have 
restrained and monopolized this trade and 
commerce —“‘the promotion, exhibition, 
broadcasting, telecasting, and motion pic- 
ture production and distribution of profes- 
sional championship boxing contests in the 
United States’—through a conspiracy to 
exclude competition in their line of business. 
The conspiracy, it is claimed, began in 1949 
with an agreement among the defendants 
and Joe Louis, then heavyweight champion 
of the world, that Louis would resign his 
title, that he would procure exclusive rights 
to the services of the four leading title 
contenders in a series of elimination con- 
tests which would result in the recognition 
of a new heavyweight champion, that he 


pee eee Every person who shall monopo- 

lize, or attempt to monopolize, ,or combine or 
conspire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign 
nations, shall be deemed guilty of a misde- 
Meanor see. 
Section 4 confers jurisdiction on the district 
courts “‘to prevent and restrain violations of 
sections 1-7 of this title’’ in equity proceedings 
instituted under the direction of the Attorney 
General. 

’ The District Court’s opinion was oral and 
not transcribed. All the parties agree, however, 
that the dismissal was based on Federal Base- 
ball and Toolson. 

4The complaint further alleges that ‘‘With 
the progressive and continuing expansion of 
television facilities, the proportion of the pro- 
moter’s total revenue derived from television, 
radio and motion pictures, has been on an 
ascending curve. .. .” 
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would also obtain exclusive rights to broad- 
cast, televise, and film these contests, and 
that he would assign all such exclusive 
rights to the defendants. The defendants 
have allegedly sought to maintain and effec- 
tuate this conspiracy by the following means: 
by eliminating the “leading competing pro- 
moter” of championship matches; by acquir- 
ing the exclusive right to promote profes- 
sional boxing contests in all the “principal 
arenas” where championship matches can 
be successfully presented; and by requiring 
each title contender to agree, as a condition 
of fighting for the championship, that if he 
wins he would, for a period of three (and 
sometimes five) years, take part only in 
title contests promoted by the defendants. 
As a consequence of these acts, the com- 
plaint alleges, the defendants have pro- 
moted, or participated in the promotion of, 
all but two of the 21 championship matches 
held in the United States between June 
1949, and the filing of the complaint in 
March 1952. 
[Issue] 


These allegations must of course be taken 
as true at this stage of the proceeding. And 
the defendants do not deny that the alle- 
gations state a cause of action if their busi- 
ness is subject to the Sherman Act. The 
question thus presented is whether the 
defendants’ business as described in the 
complaint—the promotion of professional 
championship boxing contests on a multi- 
state basis, coupled with the sale of rights 
to televise, broadcast, and film the contests 
for interstate transmission — constitutes 
“trade or commerce among the several 
States” within the meaning of the Sherman 
Act. 

[Business Subject to Sherman Act] 


The question is perhaps a novel one in 
that this Court has never before considered 
the antitrust status of the boxing business. 
Yet, if it were not for Federal Baseball and 
Toolson, we think that it would be too clear 
for dispute that the Government’s allega- 
tions bring the defendants within the scope 
of the Act. A boxing match —like the 
showing of a motion picture (United States 
v. Crescent Amusement Co. [1944-1945 TRADE 
Casas, VSG |b GA URS. 7B ISG ors aaa 
performance of a vaudeville act (Hart v. 
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B. F. Keith Vaudeville Exchange, 262 U. S. 
271) or the performance of a legitimate 
stage attraction (Umited States v. Shubert, 
ante, p. 222)—“is of course a local affair.” But 
that fact alone does not bar application of 
the Sherman Act to a business based on 
the promotion of such matches, if the busi- 
ness is itself engaged in interstate commerce 
or if the business imposes illegal restraints 
on interstate commerce. Apart from Federal 
Baseball and Toolson, it would be sufficient, 
we believe, to rest on the allegation that 
over 25% of the revenue from champion- 
ship boxing is derived from interstate oper- 
ations through the sale of radio, television, 
and motion picture rights... Compare United 
States uv. Yellow Cab Co. [1946-1947 TRrapE 
CASES». 57,576],, 332. U._S.. 218, 225-226; 
Times-Picayune Co. v. United States [1953 
Trave Cases { 67,494], 345 U. S. 594, 602, 
n. 11; Mandeville Island Farms v. American 
Crystal Sugar Co, [1948-1949 Trane Cases 
7 62,251], 334 U.S. 219, 227-235; United States 
v. Frankfort Distilleries [1944-1945 Trape 
Cases 157,338], 324 U. S. 293, 297-298: 
Umted States v. Women’s Sportswear Mfrs. 
Assn. [1948-1949 Trave Cases { 62,390], 336 
U. S. 460, 464; United States v. Employing 
Plasterers Assn. {1954 Trape Cases § 67,692], 
347 U. S. 186, 189; and cases collected in 
the Shubert opinion. See also Currin v. 
Wallace, 306 U. S. 1, 10; Wickard v. Filburn, 
SAU S Pala 2721288 


[Scope of Toolson and Federal Baseball 
Decisions] 


Notwithstanding these decisions, the de- 
fendants contend that they are exempt from 
the Sherman Act under the rule of stare 
decisis. They, like the defendants in -the 
Shubert case, base this contention on Federal 
Baseball and Toolson. But they would be 
content with a more restrictive interpre- 
tation of Federal Baseball and Toolson than 
the defendants in the Shubert case. The 
Shubert defendants argue that Federal Base- 
ball and Toolson immunized all businesses 
built around the live presentation of local 
exhibitions. The defendants in the instant 
case argue that Federal Baseball and Toolson 
immunized only such businesses as involve 
exhibitions of an athletic nature. We cannot 
accept either argument. 


5 All three media are concededly engaged in 
interstate commerce. #. g., Federal Radio 
Commn v. Nelson Bros. Co., 289 U. S. 266, 279 
(radio); Dumont Laboratories v. Carroll, 184 
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F. 2d 153, 154 (C. A. 3d Cir.), cert. denied, 340 
U. S. 929 (television); United States v. Para- 
mount Pictures [1948-1949 TRADE CASES 
62,244], 334 U. S. 131 (motion pictures). 
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For the reasons stated in the Toolson 
opinion and restated in United States v. 
Shubert, ante, p. 222 [1955 TrapE CasEs 
1 67,942], Toolson neither overruled Federal 
Baseball nor necessarily reaffirmed all that was 
said in Federal Baseball. Instead, “[w]ithout 
reexamination of the underlying issues,” the 
Court adhered to Federal Baseball “so far as 
that decision determines that Congress had 
no intention of including the business of 
baseball within the scope of the federal 
antitrust laws.” 346 U. S., at 357. We have 
held today in the Shubert case that Toolson is 
not authority for exempting other businesses 
merely because of the circumstance that they 
are also based on the performance of local ex- 
hibitions. That ruling is fully applicable here. 


Moreover, none of the factors underlying 
the Toolson decision are present in the in- 
stant case. At the time the Government’s 
complaint was filed, no court had ever held 
that the boxing business was not subject to 
the antitrust laws.° Indeed, this Court’s de- 
cision in the Hart case, less than a year after 
the Federal Baseball decision, clearly estab- 
lished that Federal Baseball could not be 
relied upon as a basis of exemption for 
other segments of the entertainment busi- 
ness, athletic or otherwise. Surely there is 
nothing in the Holmes opinion in the Hart 
case to suggest, even remotely, that the 
Court was drawing a line between athletic 
and nonathletic entertainment. Nor do we 
see the relevance of such a distinction for 
the purpose of determining what constitutes 
“trade and commerce among the several 
States.” The controlling consideration in 
Federal Baseball and Hart was, instead, a very 
practical one—the degree of interstate ac- 
tivity involved in the particular business 
under review. It follows that stare decisis 
cannot help the defendants here; for, con- 
trary to their argument, Federal Baseball 


®Shall v. Henry [1954 TRADE CASES 
W6G69IS) 21h 2d 296 Cn eA 7th Cir.), was 
decided subsequent to the decision below. So 
also was Peller v. International Boxing Club, 
unreported, Civil 52 C 813, April 23, 1954 (D. C. 
N. D. Ill.). The unreported decision (DR KGy 
N. D. Ill.) which Shall v. Henry affirmed was 
decided prior to the decision below but after the 
filing of the Government’s complaint. 

CH tt, 420004230" 423i and 6S 1526, 82d 
Cong., 1st Sess. These bills were introduced 
“by friends of baseball because they feared 
that the continued existence of organized base- 
ball as America’s national pastime was in sub- 
stantial danger by the threat of impending 
litigation.”” H. R. Rep. No. 2002, 82d Cong., 
2d Sess., p. 1. 
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did not hold that all businesses based on 
professional sports were outside the scope of 
the antitrust laws. The issue confronting 
us is, therefore, not whether a previously 
granted exemption should continue, but 
whether an exemption should be granted in 
the first instance. And that issue is for 
Congress to resolve, not this Court. See 
United States v. South-Eastern Underwriters 
Assn. [1944-1945 Trapr Cases 9 57,253], 322 
WHS 3538" 561" 


[Congressional Action on Issue] 


The issue was, in fact, before Congress 
only recently. In 1951, four identical bills 
were introduced in Congress—three in the 
House and one in the Senate—forbidding 
the application of the antitrust laws “to 
organized professional sports enterprises or 
to acts in the conduct of such enterprises.” ? 
Extensive hearings on the three House bills 
were conducted by the Subcommittee on 
Study of Monopoly Power of the Com- 
mittee on the Judiciary; no hearings were 
held on the Senate bill. At the conclusion 
of its hearings, the House Subcommittee 
unanimously declared its opposition to the 
four bills. Its report states: ° 


“The requested exemption would extend 
to all professional sports enterprises and 
to all acts in the conduct of such enter- 
prises. The law would no longer require 
competition in any facet of business activ- 
ity of any sport enterprise. Thus the sale 
of radio and television rights, the manage- 
ment of stadia, the purchase and sale of 
advertising, the concession industry, and 
many other business activities, as well as 
the aspects of baseball which are solely 
related to the promotion of competition 
on the playing field, would be immune 
and untouchable. Such a broad exemption 
could not be granted without substantially 
repealing the antitrust laws.” (Italics added.) 


’ The House hearings were stated to be on 
“the problem of whether or not organized base- 
ball should be exempted from the operation of 
the antitrust laws.” Hearings on ‘Organized 
Baseball’’ before the House Subcommittee on 
Study of Monopoly Power of the Committee on 
the Judiciary, 82d Cong., 1st Sess., p. 1. 

°H. R. Rep. No. 2002 (entitled “Organized 
Baseball’), 82d Cong., 2d Séss.,. Dp. 230. Be- 
tween the hearings and the report, the Sub- 
committee on Study of Monopoly Power was 
reconstituted as the Antitrust Subcommittee. 
The report was submitted directly to the full 
ae pursuant to H. Res. 95, 82d Cong., 1st 

ess. 
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With respect to baseball, the Subcommittee 
recommended a postponement of any legis- 
lation until the status of Federal Baseball 
was clarified in the courts.” No further 
action was taken on any of the bills; Con- 
gress thus left intact the then-existing 
coverage of the antitrust laws. Yet the 
defendants in the instant case are now ask- 
ing this Court for precisely the same exemp- 
tion which enactment of those bills would 
have afforded. Their remedy, if they are 
entitled to one, lies in further resort to 
Congress, as we have already stated. For 
we agree that “Such a broad exemption 
could not be granted without substantially 
repealing the antitrust laws.” 


[Complaint Upheld] 


As in the Shubert case, we are concerned 
here only with the sufficiency of the Gov- 
ernment’s complaint. We hold that the 
complaint states a cause of action and that 
the Government is entitled to an oppor- 
tunity to prove its allegations. The judg- 
ment of the court below is reversed. 


[Concurring Opinions] 


Mr. Justic—E Burton, retaining the views 
expressed in his dissent in the Toolson case 
[1953 TrapE Cases { 67,602], 346 U. S. 356, 
357, joins the opinion and judgment of the 
Court in this case. Mr. Justice Reep joins 
in this concurrence. 


Appendix to Opinion of the Court 


The complaint describes the “Nature of 
Trade and Commerce Involved” as follows: 


10. Boxers usually compete in amateur 
tournaments as a preliminary to becoming 
professionals. As amateurs they receive no 
pay and box under the sponsorship of local 
independent boxing clubs, associations or 
other organizations. When they become 
professionals, they contract to box an op- 
ponent on a per bout basis for local pro- 
moters and receive a fee. If their skill as 
professional boxers results in an increasing 
willingness of the public to pay to view 
their contests, they can demand higher fees 
and a greater percentage of receipts from 
the sale of tickets and other rights. If their 
skill increases, they engage in preliminary 
and other bouts throughout the United 
States and eventually participate in major 
bouts. The fee for a major bout is usually 


10 Td., at 134-136, 231-232. 
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a sum guaranteed by the promoter or a 
predetermined percentage of the net receipts 
from the sale of tickets and motion picture, 
radio and television rights. 


11. The most lucrative asset to a pro- 
fessional boxer is recognition and designa- 
tion by the various state athletic commissions 
and others as “world champion” in the 
division in which he competes. These divi- 
sions are: 


WRAWHEIONE oo ws ea seco o kee. 112 Ibs. 
bantamweight............ Hikes 2 
feathlenweilc htt seen gee, WS. ™ 
lightwierohiie guesses tee | 1S See 
WMCUIGIAROHENE | Ss kh ls oo 8 147 ” 
middleweight 7..4.)..4.). 160 ” 
light heavyweight ........ 7S ae 
heavy weight . All above 175 lbs. 


A “world champion” gains his title by de- 
feating the existing champion or by elimi- 
nating all contenders, and remains world 
champion in his division until he is, in turn, 
defeated by a contender or resigns the title. 
Such a title affords to its holder financial 
returns from personal appearances and ex- 
hibitions throughout the United States, 
from endorsements and other activities, as 
well as a greater percentage of the receipts 
from his bouts. The promotion of profes- 
sional championship boxing contests is also 
more lucrative than the promotion of other 
boxing contests. 


12. Of the various “world champion- 
ships,” the heavyweight division is the 
most important to boxers and promoters, 
as it returns the greatest financial benefits. 
The flyweight and bantamweight divisions 
are not of substantial importance in the 
United States because very few American 
boxers are of such light weights. No cham- 
pionship contest has been held in the fly- 
weight division in the United States since 
1935; none in the bantamweight division 
since 1947, 


13. The promction of professional cham- 
pionship boxing contests, in which the 
winners achieve “world champion” titles, 
includes negotiating and executing contracts 
with boxers for the main and preliminary 
bouts, arranging and maintaining training 
quarters, leasing suitable arenas, such as 
stadia or ball parks where substantial num- 
bers of the public may be seated to view 
the contest, negotiating and executing con- 
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tracts for the employment of matchmakers, 
advertising agencies, press agents, seconds, 
referees, judges, announcers and other per- 
sonnel; organizing, assembling, and arrang- 
ing other details necessary to the exhibition 
of the contests; selling tickets and rights to 
make motion pictures of the contests and 
to distribute them throughout the United 
States and in foreign countries; and selling 
rights to transmit the contests by radio or 
television throughout the United States and 
foreign countries. 


14. Promoters of professional champion- 
ship boxing contests make a substantial 
utilization of the channels of interstate trade 
and commerce to: 


(a) negotiate contracts with boxers, 
advertising agencies, seconds, referees, 
judges, announcers, and other personnel 
living in states other than those in which 
the promoters reside; 

(b) arrange and maintain training quar- 
ters in states other than those in which 
the promoters reside; 

(c) lease suitable arenas, and arrange 
other details for boxing contests, particu- 
larly when the contests are held in states 
other than those in which the promoters 
reside; 

(d) sell tickets to contests across state 
lines; 

(e) negotiate for the sale of and sell 
rights to make and distribute motion 
Pictures of boxing contests to the 18,000 
theatres in the United States; 


(f) negotiate for the sale of and sell 
rights to broadcast and telecast boxing 
contests to homes through more than 
3,000 radio stations and 100 television 
stations in the United States; and 


(g) negotiate for the sale of and sell 
rights to telecast boxing contests to some 
200 motion picture theatres in various 
states of the United States for display by 
large-screen television. 


15. Motion picture films of professional 
championship boxing contests are distrib- 
uted and exhibited in theatres throughout 
the United States and in foreign countries. 
Similarly, radio and television broadcasts of 
such contests are transmitted throughout 
the United States and radio broadcasts of 
them are also transmitted to foreign countries. 


16. The 21 major professional champion- 
ship boxing contests promoted in the United 
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States since June 1949 have produced a 
gross income from admissions and the sale 
of motion picture, radio and television rights 
of approximately $4,500,000.00. The total such 
gross income for all professional boxing 
contests in the United States during this 
period, including the championship con- 
tests, has been approximately $15,000,000.00. 


16 (a). A promoter of a professional 
championship fight usually derives substan- 
tially all of his revenue from two sources: 
(a) sale of tickets of admission and (b) sale 
of rights to telecast, broadcast and produce 
and distribute motion pictures of the fight. 
In such fights, sale of television, radio and 
motion picture rights account for a sub- 
stantial proportion of the promoter’s total 
revenue. Since 1949 sale of these rights 
has represented, on the average, over 25% 
of the total revenue derived from cham- 
pionship fights, and has exceeded, in some 
instances, the revenue received from sale of 
tickets of admission. With the progressive 
and continuing expansion of television facil- 
ities, the proportion of the promoter’s total 
revenue derived from television, radio and 
motion pictures, has been on an ascending 
curve, in relation to revenue derived from 
sale of tickets of admission. In the Mar- 
ciano-Wolcott heavyweight championship 
fight of May 15, 1953, at Chicago, Illinois, 
promoted by defendants IBC (N. Y.), IBC 
(Ill.), James D. Norris and Arthur M. 
Wirtz, the promoters’ receipts from sale of 
tickets of admission were, after federal admis- 
sion taxes, $253,462.37, while their television, 
radio and motion picture revenue was 
approximately $300,000. 


[Dissenting Opinions] 
Mr. Justice MrInTon, dissenting. 


To make a case under the Sherman Act, 
two things among others are essential: (1) 
there must be trade or commerce; (2) such 
trade or commerce must be among the 
States. 

In the Federal Baseball case, 259 U. S. 
200, this Court held that baseball was not 
trade or commerce. It said, “personal ef- 
fort, not related to production, is not a 
subject of commerce,” and since the base- 
ball game was an exhibition wholly intra- 
state, there could be no trade or commerce 
among the States. 259 U. S. 200, 209. 


In the Baseball case this Court held that 
traveling from State to State to play the 
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game and all the details of arrangements 
were incidents to the exhibition. In Toolson 
v. New York Yankees [1953 Trapve Cases 
67,602], 346 U. S. 356, we did not over- 
rule the Federal Baseball decision; in fact, 
we reaffirmed the holding of that case. 

When boxers travel from State to State, 
carrying their shorts and fancy dressing 
robes in a ditty bag in order to participate 
in a boxing bout, which is wholly intrastate, 
it is now held by this Court that the boxing 
bout becomes interstate commerce. What 
this Court held in the Federal Baseball case 
to be incidents to the exhibition now be- 
come more important than the exhibition. 
This is as fine an example of the tail wag- 
ging the dog as can be conjured up. 

We are not dealing here with the ques- 
tion of whether the respondents have re- 
strained trade in or monopolized the radio 
and television industries. That is a separate 
consideration. What others do with pic- 
tures they are allowed to take of a wholly 
local spectacle or exhibition by thereafter 
using the channels of interstate commerce 
to exhibit them does not make a package 
deal. The respondents have nothing to do 
with the transmission of sound or the pic- 
tures. Because these incidents are not 
directly involved, no effort was made to 
bring the radio and television companies 
and the sponsors into the case. 

The Court says: 

“The conspiracy, it is claimed, began in 

1949 with an agreement among the de- 

fendants and Joe Louis, then heavyweight 

champion of the world, that Louis would 
resign his title, that he would procure ex- 
clusive rights to the services of the four 
leading title contenders in a series of 
elimination contests which would result 
in the recognition of a new heavyweight 
champion, that he would also obtain ex- 
clusive rights to broadcast, televise, and 
film these contests, and that he would 
assign all such exclusive rights to the 
defendants.” 
Of course, there was at the time only one 
champion, Joe Louis. He had a monopoly 
on that, and while he got it by competition, 
he did not get it in trade or commerce. 
I do not suppose that Joe Louis had to go back 
into the ring and be walloped to a knockout 
or a decision before he could surrender his 
championship. And if he arranged with 
four other fellows to fight it out in elimina- 


* This opinion is concerned only with the 
sport as such, and not with the arrangements 
by which mass media show or report bouts. 
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tion contests for the championship and no 
one else was restrained from doing the 
same, it is difficult for me to see how there 
was any conspiracy. If other promoters 
wanted to start an elimination contest, they 
were free to do so. Whether they received 
public acceptance depended upon something 
other than trade or commerce. What does 
a boxer or athlete have for sale but personal 
services, wholly free from production, which, 
as Justice Holmes said, are not commerce? 
Such services they may contract about free 
from any control of the Sherman Act. Sup- 
pose the respondent did, as the Court states, 
control what the parties called all but two 
of twenty-one championship contests, what 
trade or commerce have they restrained? 


As I see it, boxing is not trade or com- 
merce. There can be no monopoly or re- 
straint of nonexistent commerce or trade. 
Whether Congress can control baseball and 
boxing I need not speculate. What I am 
saying is that Congress has not attempted 
to do so. If there is a conspiracy, it is not 
one to control commerce between the States. 


Mr. Justice FRANKFURTER, with whom 
Mr. Justice MINnTON joins, dissenting. 


It would baffle the subtlest ingenuity to 
find a single differentiating factor between 
other sporting exhibitions, whether boxing 
or football or tennis, and baseball insofar 
as the conduct of the sport is relevant to 
the criteria or considerations by which the 
Sherman Law becomes applicable to a “trade 
or commerce.” § 1, 26 Stat. 209, 15-U. S. C. 
§ 1. Indeed, the interstate aspects of base- 
ball and the extent of the exploitation of 
baseball through mass media are far more 
extensive than is true of boxing.* If the 
intrinsic applicability of the Sherman Law 
were the issue, no attempt would be made 
to differentiate the two sports. 


In 1922, the Court found commercialized 
baseball outside the scope of the Sherman 
Law. Federal Baseball Club v. National 
League, 259 U. S. 200. Last year the Court 
refused to re-examine “the underlying is- 
sues” of this adjudication and adhered to it. 
Toolson v. New York Yankees, Inc. [1953 
TRADE CASES § 67,602], 346 U. S. 356. What 
were the “underlying issues?” They were 
the constituents of baseball in relation to 
the Sherman Law. By adhering to that 
decision, the Court refused to depart from 


Such arrangements clearly are beyond the scope 


of the Toolson case, infra. 
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a judgment necessarily based on these con- 
stituent elements. To my understanding, 
that is what is meant by “without re-ex- 
amination of the underlying issues.” The 
Court decided as it did in the Toolson case 
as an application of the doctrine of stare 
decisis. That doctrine is not, to be sure, an 
imprisonment of reason. But neither is it a 
whimsy. It can hardly be that this Court 
gave a preferred position to baseball be- 
cause it is the great American sport. I do 
not suppose that the Court would treat the 
national anthem differently from other songs 
if the nature of a song became relevant to 
adjudication. If stare decisis be one aspect 
of law, as it is, to disregard it in identic 
situations is mere caprice. 

Congress, on the other hand, may yield 
to sentiment and be capricious, subject only 
to due process. As a matter of fact, one 
of the explicit factors that led to the result 
in Toolson was the recognition of congres- 
sional refusal to upset the Federal Baseball 
decision. But as the Government with com- 
mendable candor recognizes, Congress was 
not asked to avert the threat of litigation 
against baseball by providing a_ specific 
exemption of that sport from the provisions 
of the Sherman Law. The sponsors of this 
relief did not ask immunity for baseball as 
such. The “legislation” to which reference 
was made in the Toolson case consisted of 
bills which sought exemption for “organized 
professional sports enterprises or acts in the 
conduct of such enterprises.” (H. R. 4229, 
4230, 4231, and S. 1526, 82d Cong., 2d Sess.) 
Since, in the light of all the circumstances, 
Federal Baseball was left undisturbed by 
Toolson, I cannot bring myself to construe 
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the respect that was thus accorded to stare 
decisis to be narrower than that all situations 
identic with what was passed on in the 
Federal Baseball case should be covered by 
it. I cannot translate even the narrowest 
conception of stare decisis into the equivalent 
of writing into the Sherman Law an ex- 
emption of baseball to the exclusion of 
every other sport different not one legal jot 
or tittle from it. 


Between them, this case and Shubert 
illustrate that nice but rational distinctions 
are inevitable in adjudication. I agree with 
the Court’s opinion in Shubert for precisely 
the reason that constrains me to dissent in 
this case. Within a year after Federal Base- 
ball the Court, again unanimously and 
through the same writer, found that a bill 
against the show business based on the 
Sherman Law was not so frivolous as to 
call for dismissal. Hart v. B. F. Keith Vaude- 
ville Exchange, 262 U. S. 271. For more 
than 30 years, therefore, these two deci- 
sions stood as the law. The Shubert case 
plainly falls within the adjudication of Hart. 
By the same process of reasoning, boxing 
falls within Federal Baseball, which this 
Court revitalized in Toolson despite all the 
new factors on which the dissent in Tool- 
son relied, 


Whatever unsavory elements there be in 
boxing contests is quite beside the mark. 
The States to. which these exhibitions are 
distasteful are possessed of the honorable 
and effective remedy of self-help. They 
need not sanction pugilistic exhibitions, or may 
sanction them only under conditions that 
safe-guard their notions of the public welfare. 


[] 67,942] United States v. Lee Shubert, et al. 


In the Supreme Court of the United States. 


January 31, 1955. 


October Term, 1954. No. 36. Dated 


On appeal from the United States District Court for the Southern District of 


New York. Kwox, Chief Judge. 


Case No. 1015 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Construction of Sherman Act—Interstate Trade and Commerce—Applicability of 
Act to Business of Producing, Booking, and Presenting Legitimate Theatrical Attractions. 
—The business of producing legitimate theatrical attractions, booking such attractions 
in theatres throughout the United States, and operating approximately forty theaters in 
eight states for the presentation of such attractions constitutes “trade or commerce” 
that is “among the several States” within the meaning of those terms in the Sherman 
Act. Prior decisions make it clear beyond question that the allegations of the Govern- 
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ment complaint, alleging that the activities of the business involve a continuous stream 
of trade and commerce between the states, bring the business within the scope of the 
Act, even though the actual performance of a legitimate stage attraction is a local affair. 


The decisions of the United States Supreme Court in the Federal Baseball case, 
259 Us S. 200, and the Toolson case, 1953 Trane Cases { 67,602, 346 U. S. 356, afford 
no basis for the conclusion that the business is exempt from the Sherman Act because 
the business is based upon the performance of local exhibitions. Previously, the Court 
held that the Federal Baseball case did not automatically immunize the theatrical business 
from the antitrust laws. In the Toolson case, the Court adhered to the Federal Baseball 
case only so far as that decision determined that Congress had no intention of including 
the business of baseball within the scope of the antitrust laws, and the Court did not 
grant an immunity to every business based on the live presentation of local exhibitions. 
regardless of how extensive its interstate phases may be. 


See Combinations and Conspiracies, Vol. 1, § 2035.153, 2035.218; Department of 
Justice Enforcement and Procedure, Vol. 2, § 8229.750. 


For the appellant: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; and Philip Elman and Daniel N. Friedman, Special Assistants to the 
Attorney General. 


For the appellees: Alfred McCormack (William Klein, Adolph Lund, Gerald Schoen- 
feld, John J. O’Connell, Aaron Lipper, Clyde Laporte, Jr., and Jack E. Brown, of counsel). 


Reversing a decision of the U. S. District Court, Southern District of New York, 
1954 TRADE Cases { 67,647; for prior decisions of the U. S. District Court, Southern 
District of New York, see 1952-1953 Trape Cases § 67,463, 67,383 and 1950-1951 TrapE 


CASES § 62,827. 


[Trial Court Disnussed Complaint] 


Mr. Cuier Justice WARREN delivered the 
opinion of the Court [Jn full text]: 


This is a civil antitrust action brought 
by the Government in the United States 
District Court for the Southern District of 
New York. Named as defendants are Lee 
Shubert,* Jacob J. Shubert, Marcus Heiman, 
and three corporations controlled by them.” 
The defendants are principally engaged in 


1 Lee Shubert died prior to entry of the Dis- 
trict Court’s judgment. His executors have not 
been substituted as parties. 

2The corporations are the United Booking 
Office, Inc. (‘‘UBO’’), Select Theatres Corpora- 
tion (‘‘Select’’), and L. A. B. Amusement Cor- 
poration (‘‘L. A. B.’’). Since the filing of the 
complaint, L. A. B. has been dissolved and its 
assets vested in Marcus Heiman personally. 

?The complaint defines ‘“‘legitimate attrac- 
tions’ as ‘‘stage attractions performed in per- 
son by professional actors’’ including ‘‘plays, 


musicals, and operettas’’ but not ordinarily 
including ‘‘stock company attractions, vaude- 
ville, burlesque, bands, individual dancers, 


dance groups, concerts, and vocal or instru- 
mental presentations.’’ The complaint alleges 
that a play costs approximately $60,000 to 
$100,000 to produce, whereas a musical generally 
requires from $200,000 to $300,000. As much as 
one-third of the cost, according to the com- 
plaint, may be attributable to expenditures for 
scenery, props, and related items and services. 

4 “Booking” is defined in the complaint as 
“the arrangements, generally made through a 
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the business of producing legitimate thea- 
trical attractions,*® booking legitimate attrac- 
tions in theatres throughout the United 
States,* and operating approximately 40 
theatres in eight states for the presentation 
of legitimate attractions.. The Govern- 
ment’s complaint charges that the defend- 
ants, in the course of this business, have 
violated §§1 and 2 of the Sherman Act.® 
On the defendants’ motion, after this Court’s 


booking office, between producers and operators 
for the routing and presentation of legitimate 
attractions and the fixing of playing dates.’’ 
The complaint alleges that UBO, apart from 
Select and a subsidiary thereof, is the only 
concern in the country that books legitimate 
attractions throughout the United States. 

*> The complaint defines ‘‘presentation’’ as 
“the operation of a theatre or theatres and the 
exhibition of legitimate attractions therein.’’ 
The defendants, according to the complaint, 
operate or control all the theatres in virtually 
all key ‘“‘try-out’’ cities (including Boston, 
Philadelphia, and Baltimore), all the theatres in 
several important ‘“‘road-show’”’ cities (including 
Baltimore, Boston, Cincinnati, Los Angeles, and 
Philadelphia), almost all the theatres in other 
important ‘‘road-show’’ cities (Chicago and De- 
troit), and approximately half of the theatres 
in New York City. 

Shia a sa Canss ly ands2: 
vide: 

=a ee ae Every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
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decision in Toolson v. New York Yankees 
[1953 TRapE Cases { 67,602], 346 U. S. 356, 
the District Court dismissed the Govern- 
ment’s complaint on the authority of the 
Toolson decision, and Federal Baseball Club 
of Baltimore v. National League of Profes- 
sional Baseball Clubs, 259 U. S. 200.7. The 
case is here on direct appeal under the 
Expediting Act, 15 U. S. C. § 29, 


[Allegations of Complaint] 


The Government’s complaint, which is 
summarized in an appendix to this opinion, 
describes the interstate phases of the de- 
fendants’ theatrical business in consider- 
able detail. It concludes that the business 
of producing, booking, and presenting legiti- 
mate attractions requires 


“A constant, continuous stream of trade 
and commerce between the States of the 
United States, consisting of the assemblage 
of personnel and property for rehearsals, 
the transportation of said personnel and 
property to various cities throughout the 
United States, the making and perform- 
ing of contracts under which attractions 
are routed and presented in various States 
of the United States, and the transmission 
of applications, letters, memoranda, com- 
munications, commitments, contracts, money, 
checks, drafts and other media of exchange 
across State lines.” 


The complaint alleges that the defendants have 
restrained this trade and commerce, and have 
monopolized certain phases of it, through a 
conspiracy (a) to compel other producers to 
book their legitimate attractions exclusively 
through the defendants, (b) to exclude others 
from booking legitimate attractions, (c) to 
preyent competition in the presentation of 
legitimate attractions, (d) to discriminate in 
favor of their own productions with respect 
to booking and presentation, and ()e to 
combine their power in booking and pre- 
sentation in order to maintain and strengthen 


several States, or with foreign nations, is de- 
clared to be illegal Every person who 
shall make any contract or engage in any com- 
bination or conspiracy declared by sections 1-7 
of this title to be illegal shall be deemed guilty 
of a misdemeanor ‘oe 

STOR Every person who shall monopo- 
lize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor 


Section 4 confers jurisdiction on the district 
courts “‘to prevent and restrain violations of 
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their domination in each of these fields. The 
main relief sought by the Government is 
the divorcement of the booking and pre- 
sentation branches of the business. 


[Issue] 


The allegations of the complaint, on a 
motion to dismiss, must of course be taken 
as true. And the defendants do not deny 
that the allegations state a cause of action 
if their business is subject to the Sherman 
Act. The question presented is thus a 
narrow one: whether the business of pro- 
ducing, booking, and presenting legitimate 
attractions on a multistate basis constitutes 
“trade or commerce” that is “among the 
several States” within the meaning of those 
terms in the Sherman Act. 


[Business Subject to Sherman Act] 


Both terms have been interpreted broadly 
in the decisions of this Court. “TT ]rade or 
commerce” has been held to include the 
production, distribution, and exhibition of 
motion pictures (United States v. Paramount 
Pictures [1948-1949 Trane Cases 7 62,244], 
334 U. S. 131; Schine Theatres v. United 
States [1948-1949 Trape Cases § 62,245], 334 
U.S. 110; United States v. Griffith [1948-1949 
TRADE CASES { 62,246], 334 U. S. 100; United 
States v. Crescent Amusement Co. [1944-1945 
TRADE Cases { 57,316], 323 U. S. 173; Inter- 
state Circuit v. United States, 306 U. S. 208 ; 
Binderup v. Pathe Exchange, 263 U. S. 291); 
real estate brokerage (United States v. Na- 
tional Association of Real Estate Boards 
[1950-1951 Trane Cases § 62,621], 339 U. S. 
485) ; the gathering and distribution of news 
(Associated Press v. United States [1944-1945 
TRADE Cases 57,384], 326 U. S, 1) ; medical 
services to members of a health cooperative 
(American Medical Association v. United 
States [1940-1943 Trapr Cases J 56,254], 317 
U. S. 519); and insurance underwriting 
(United States v. South-Eastern Underwriters 


sections 1-7 of this title’ in equity proceedings 
instituted under the direction of the Attorney 
General. 

* The court issued the following order: 

“In principle, I can see no valid distinction 
between the facts of this case and those which 
were before the Supreme Court in the cases of 
Federal Baseball Club of Baltimore v. National 
League of Professional Baseball Clubs, 259 U.S. 
200, 42 S. Ct. 465, 66 L. Ea. 898, and Toolson v. 
New York Yankees, 346 U. Ds coOy way Si Cth Te 

“Upon the authority of these adjudications the 
complaint in the above-entitled action will be 
dismissed.’’ 120 F, Supp. 15, 16. 
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Association [1944-1945 Trane Cases 1 57,253], 
322 U. S. 533). A similarly liberal con- 
struction has been given the requirement 
of §§ 1 and 2 that the “trade or commerce” 
be “among the several States.” Thus, in 
the South-Eastern Underwriters case, the re- 
quirement was satisfied by a “continuous 
and indivisible stream of intercourse among 
the states” involving the transmission of 
large sums of money and communications 
by mail, telephone, and telegraph. Cf. 
Electric Bond & Share Co. v. Securities 
and Exchange Commission, 303 U. S. 419, 
432-433; North American Co. v. Securities 
and Exchange Commission, 327 U. S. 686, 
694-695. In the Associated Press case, the 
requirement was satisfied by the interstate 
dissemination of news. See also Lorain Jour- 
nal Co. v. United States [1950-1951 TravE 
Cases § 62,957], 342 U. S. 143. And in the 
motion picture cases, the requirement was 
satished by the interstate transportation of 
films, Binderup v. Pathe Exchange, supra, even 
though the actual “showing of motion pic- 
tures is of course a local affair.” United 
States v. Crescent Amusement Co., supra, at 
183. See also Hart v. B. F. Keith Vaudeville 
Exchange, 262 U. S. 2713 


These decisions, apart from Federal Base- 
ball and Toolson, make it clear beyond 
question that the allegations of the Govern- 
ment’s complaint bring the defendants within 
the scope of the Sherman Act, even though 
the actual performance of a legitimate stage 


eee 


attraction “is of course a local affair.” The 
defendants contend, however, that Federal 
Baseball and Toolson have already estab- 
lished their immunity under the Act. While 
conceding, as they must, that the motion 
picture industry is subject to the antitrust 


8 Moreover, once interstate commerce is estab- 
lished, the Sherman Act may be applied even to 
‘Jocal’’ restraints on that commerce. #.9., 
Mandeville Island Farms v. American Crystal 
Sugar Co., 334 U. S. 219 [1948-1949 TRADE 
CASES { 62,251]; United States v. Women’s 
Sportwear Mfrs. Assn., 336 U. S. 460 [1948-1949 
TRADE CASES ] 62,390]; United States v. Em- 
ploying Plasterers Association [1954 TRADE 
CASES J 67,692], 347 U. S. 186. Cf. Moore v. 
Mead’s Fine Bread Co., 348 U. S. 115, 118-119. 

* The defendants seek to distinguish the mo- 
tion picture cases on the ground that the prod- 
uct of the motion picture industry is ‘‘an article 
of trade . . an inanimate thing—a reel of 
photographic film in a metal box—which moves 
into interstate commerce like any other manu- 
factured product’’: on the other hand, according 
to this argument, a legitimate theatrical attrac- 
tion is ‘‘intangible and evanescent, unique and 
individual 3 an experience of living peo- 
ple.’” Compare United States v. South-Hastern 
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laws, they insist that all other businesses 
built around the performance of local exhi- 
bitions are exempt.? We believe that Fed- 
eral Baseball and Toolson afford no basis for 
such a conclusion. 


[Federal Baseball and Toolson Decisions 
Distinguished] 

In Federal Baseball, the Court, speaking 
through Mr. Justice Holmes, was dealing 
with the business of baseball and nothing 
else. The Court considered the nature of 
the game, its history and league organiza- 
tion, the necessity of arranging games 
between cities in different states, and the 
resulting travel across state lines. The 
travel, the Court concluded, was “a mere 
incident, not the essential thing.” On that 
basis, the Court held that “the restrictions 
by contract that prevented the plaintiff 
from getting players to break their bargains 
and the other conduct charged against the 
defendants were not an interference with 
commerce among the States.” 259 U. S., 
at 209. 

At the very next Term, in Hart v. B. F. 
Keith Vaudeville Exchange, 262 U. S. 271, 
the Court was directly concerned with the 
effect of the Federal Baseball decision on the 
status of the theatrical business under the 
Sherman Act. The complaint in the Hart 
case, much like the complaint here under 
review, alleged a conspiracy to control the 
booking and presentation of vaudeville acts 
in theatres throughout the country. The 
district court, like the district court in the 
instant case, dismissed the complaint on 
the authority of Federal Baseball. This Court, 
again speaking through Mr. Justice Holmes, 
unanimously reversed.” The Court took 
note of the plaintiff's argument “that in the 


Underwriters Association [1944-1945 TRADE 
COUNSIOSY VEE BU? OLS EBSs EP SS Ge 
Congress can regulate traffic though it consist 
of intangibles.’’ And see Hart v. B. #. Keith 
Vaudeville Huchange, 262 U. S. 271. 

That other segments of the entertainment 
business, besides the motion picture industry, 
may constitute interstate commerce is well- 
established. See, e. g., Federal Radio Commis- 
sion v. Nelson Bros. Co., 289 U. S. 266, 279 
(radio). 

10On remand, the trial court understood the 
Holmes opinion as authorizing a later dismissal 
if the plaintiff’s evidence failed to establish that 
the transportation was more than ‘‘incidental.’’ 
On that basis, the trial court dismissed the 
action and the Court of Appeals affirmed. 12 
F. 2d 341. This Court denied certiorari. 273 
U. S. 703. But, as the defendants admit, a 
denial of certiorari does not constitute an ex- 
pression on the merits. Brown v, Allen, 344 
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transportation of vaudeville acts the ap- 
Paratus sometimes is more important than 
the performers” and concluded that the 
complaint, at least to that extent, suffi- 
ciently alleged a violation of the Act to 
permit the case to go to trial. The Court 
distinguished Federal Baseball on the ground 
that “what in general is incidental, in some 
instances may rise to a magnitude that 
requires it to be considered independently.” 
The Court thus established, contrary to the 
defendants’ argument here, that Federal 
Baseball did not automatically immunize the 
theatrical business from the antitrust laws. 


In Toolson, where the issue was the same 
as in Federal Baseball, the Court was con- 
fronted with a unique combination of cir- 
cumstances. For over 30 years there had 
stood a decision of this Court specifically 
fixing the status of the baseball business 
under the antitrust laws and more particu- 
larly the validity of the so-called “reserve 
clause.” During this period, in reliance on 
the Federal Baseball precedent, the baseball 
business had grown and developed. Com- 
pare Helvering v. Hallock, 309 U. S. 106, 
110. And Congress, although it had actively 
considered the ruling, had not seen fit to 
reject it by amendatory legislation, Against 
this background, the Court in Toolson was 
asked to overrule Federal Baseball on the 
ground that it was out of step with subse- 
quent decisions reflecting present-day con- 
cepts of interstate commerce. The Court, in 
view of the circumstances of the case, 
declined to do so. But neither did the 
Court necessarily reaffirm all that was said 
in Federal Baseball. Instead, “Tw]ithout re- 
examination of the underlying issues,” the 
Court adhered to Federal Baseball “so far 
as that decision determines that Congress 
had no intention of including the business 
of baseball within the scope of the federal 
antitrust laws.” 346 U. S., at 357. In short, 
Toolson was a narrow application of the rule 
of stare decisis. 


The defendants would have us convert this 
narrow application of the rule into a sweep- 


U. S. 448, 489-497. That rule is particularly 
appropriate where the decision sought to be 
reviewed is essentially a factual determination. 
Compare Graver Tank & Mfg. Co. v. Linde Co., 
336 U.S. 271, 274-275. 

For lower court decisions holding the theatri- 
cal business to be subject to the Sherman Act, 
see Judge Learned Hand in Marienelli v. United 
Booking Offices of America, 227 F. 165 (D, C. 
S. D. N. Y.), and Judge Charles Clark in Ring 
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ing grant of immunity to every business 
based on the live presentation of local 
exhibitions, regardless of how extensive its 
interstate phases may be. We cannot do so. 
If the Toolson holding is to be expanded— 
or contracted—the appropriate remedy lies 
with Congress. See United States v. South- 
Eastern Underwriters Association [1944-1945 
TRavDE Cases {[ 57,253], 322 U. S. 533, 561. 
Moreover, none of the considerations which 
led to the decision in Toolson are present 
here. This Court has never held that the 
theatrical business is not subject to the 
Sherman Act. On the contrary, less than 
a year after the Federal Baseball decision, 
the Court in the Hart case put the theatrical 
business on notice that Federal Baseball 
could not be relied upon as a basis for 
exemption from the antitrust laws. The 
rule of stare decisis undoubtedly embodies 
a policy of basic importance, but the rule 
cannot help the defendants here. If it is to 
be applied, Hart and the motion picture 
cases—not Federal Baseball and Toolson— 
are the controlling decisions. 


[Complaint Upheld] 


We are not yet called upon to determine 
whether the defendants have in fact vio- 
lated the Sherman Act or if they have what 
relief would be appropriate. We hold only 
that the allegations of the complaint state 
a cause of action and that the Government 
is entitled to an opportunity to prove those 
allegations. The judgment of the court 
below is reversed. 


[Concurring Opinions] 


Mr. Justice Burton, retaining the views 
expressed in his dissent in the Toolson case, 
346 U. S. 356 [1953 Trane Cases 1 67,602], 
357, joins the opinion and judgment of the 
Court in this case. Mr. Justice REED joins 
in this concurrence. 


Mr. Justice MInTOoN agrees with the judg- 
ment in this case because, as it comes here 
on the pleadings, it is controlled by the 
Hart case. Whether the Government can 


v. Spina [1944-1945 TRADE CASES 1.57;347); 
148 F. 2d 647 (C. A. 24a Cir.), modified in [1950- 
1951 TRADE CASES 1 62,763], 186 F. 2d 637 
(ClVAL 20) Ci), vcert, denied, 341 U. S. 935. 
But cf. San Carlo Opera Co. v. Conley, 72 F. 
SUDDAgS25n (DEE Swan: YO) affirmed, 163 
Ee 2deslOn (Ga Ano Cir.), involving a personal 
employment contract under the Federal Arbi- 
tration Act. 
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prove its case now to the satisfaction of 
present courts, which the plaintiff could not 
do in the Hart case, 12 F. 2d 341, remains 
to be seen. 


Appendix to Opinion of the Court 


The defendants state at page 3 of their 
brief: “The allegations of the complaint 
are summarized adequately at pages 5 to 11 
of the Government’s brief.” That portion 
of the Government’s brief is set out below: 


Production of a legitimate theatrical 
attraction involves (1) assembling of its 
component elements, including a script, 
financial backing, actors, stage hands, de- 
signers, advertising agents, scenery, cos- 
tumes, lighting, and music; (2) rehearsals 
to weld the parts into an attraction suitable 
for presentation; (3) arranging for the 
booking and presentation of the attraction 
in a try-out town or towns, in New York 
City, and in road-show towns; and (4) 
transporting the entire cast and scenery to 
try-out towns, to New York City, and to 
road-show towns throughout the United 
States to fulfill these bookings and presen- 
tation arrangements (par. 24, R. 4). At the 
present time the cost of producing a play 
runs from $60,000 to $100,000, and of a 
musical from $200,000 to $300,000 (par. 25, 
R. 4). Persons other than the producer usu- 
ally supply the necessary financing (ibid.). 
Frequently the production is incorporated 
and shares of stock are sold to investors, 
or the producer organizes a limited partner- 
ship (ibid.). All the appellees invest in 
legitimate attractions (pars. 3-7, R. 1-3). 


After the production has been assembled 
and rehearsals have been completed, the 
attraction is presented in one or more 
“try-out” towns for the purpose of judging 
audience reaction and correcting observed 
deficiencies (pars. 20, 26, R. 4, 5). Audience 
reaction in try-out towns is important in 
gauging subsequent financial success in 
New York City and on the road (par. 26, 
R. 5). The attraction is then presented in 
New York City (par. 27, R. 5). If the run 
there is successful, the attraction is sent on 
tour to “road-show” towns throughout the 
United States (ibid.). This road-show tour 
is an “integral part of the exploitation of 
the attraction” and is the source of a “sub- 
stantial part” of its profits (ibid.). 


With the exception of a few cities, a 
legitimate attraction ordinarily cannot profit- 
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ably play in a road-show town for more 
than a limited period of time, seldom ex- 
ceeding two weeks. The producer of a play 
must therefore obtain playing dates in a 
number of suitable road-show towns, ar- 
ranged so as to minimize lay-offs and travel 
between engagements. Successful operation 
of a theatre in a road-show town requires 
scheduling legitimate attractions so as to 
keep the theatre as continuously occupied 
as possible during the theatrical season. 
Playing dates of a road-show town must 
therefore be arranged so as to meet the 
needs of both the producer and the theatre 
Operatomn Pan 2orReno,) 


UBO acts as middleman between pro- 
ducers and operators of theatres in try-out 
and road-show towns, but is regarded as 
the agent of the theatre operators and 
usually receives, as compensation for its 
services, five per cent of the operator’s 
share of the theatre’s gross receipts (par. 
28, R. 5). Each year UBO enters into or 
renews agreements with theatre operators 
to act-as their booking agent (par. 30, 
R. 5). After negotiation with the producer 
of an attraction, UBO tentatively schedules 
it at various theatres throughout the United 
States, and contracts covering presentation 
at these theatres are subsequently executed 
(id., R. 5-6). The booking of legitimate 
attractions involves the cross-country rout- 
ing of attractions in a constant stream to 
and from theatres in various cities through- 
out the United States (par. 28, R. 5). 


The individual appellees control the book- 
ing of legitimate attractions in try-out and 
road-show towns in the United States (par. 
37, R. 7). Apart from Select and a sub- 
sidiary thereof, UBO is the only concern 
in the country which books legitimate 
attractions throughout the United States 
(par. 5, R. 2). From 1932 to 1946, UBO 
followed a policy of entering into franchise 
agreements with theatre operators making 
UBO the exclusive booking agent for their 
theatres (par. 40, R. 8-9). About 1946, UBO 
discontinued formal franchise agreements 
and adopted in lieu thereof a system of list- 
ings which, as tacitly understood by the 
parties, continued the previous contract 
arrangements (id., R. 9). 

The appellees operate or participate in 
the operation of approximately forty thea- 
tres in eight states (par. 42, R. 9). They 
operate or control all the theatres in “vir- 
tually all” key try-out towns, and in several 
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important road-show towns (par. 41, R. 9).* 
Approximately fifty per cent of all the 
theatres in New York City are owned or 
operated by the Shubert appellees (pars. 
155 41S VRIE 3 MO) 

In producing, booking, and presenting 
legitimate attractions, there is a constant, 
continuous stream of trade and commerce 
between the various states, consisting of 
assemblage of personnel and property for 
rehearsals, transportation of such personnel 
and property to various cities, making and 
performing contracts under which attrac- 
tions are routed and presented in various 
states, and transmission of applications, 
letters, memoranda, communications, con- 
tracts, money, checks, drafts, and other 
media of exchange across state lines (par. 
AO ma eali2))e 

The substantial elements of appellees’ 
conspiracy to restrain and monopolize, at- 
tempted monopolization, and monopolization 
have been that the appellees, by concert 
of action: (a) compel producers to book 
their legitimate attractions exclusively 
through appellees; (b) exclude others from 
booking legitimate attractions; (c) prevent 
competition in presentation of these attrac- 
tions; (d) discriminate in favor of their 
own productions with respect to booking 
and presentation; and (e) combine their 
power in booking and presentation in order 
to maintain and strengthen their domination 
in each of these fields (par. Ee The UG). 


The means which the appellees have used 
in carrying out the foregoing acts have 
included the following: 


(1) Conditioning their investments in 
legitimate attractions produced by 
others, and conditioning the booking 
of legitimate attractions in try-out 
towns and in New York City, upon 
agreement by the producers to book 
these attractions exclusively through 
appellees (pars. 52(a),(d), (e), R. il3))), 


(2) Forcing producers to book their 
legitimate attractions for an entire 
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theatrical season exclusively through 
appellees; (par. 52(c), R. 13). 


(3) Coercing producers who had booked 
through others to pay penalties or 
to accept discriminatory booking 
terms, as a condition of obtaining 
booking through them (par. 52(f), 
I, ED), 


(4) Entering into agreements with thea- 
tre operators whereby the operators 
agree to present only attractions 
booked through appellees, and ap- 
pellees agree not to book for com- 
peting theatre operators (par. 52(g), 
IRENA 


(5) Excluding legitimate attractions booked 
by others from theatres operated by 
appellees (par. 52(h), R. 13). 


(6) Coercing and intimidating independ- 
ent theatre operators in towns where 
appellees operate theatres to relin- 
quish control of their theatres by 
threatening to deprive them, by vir- 
tue of appellees’ control of booking, 
of access to legitimate attractions 
(par. 52(k), R. 14). 


Some of the effects of appellees’ con- 
certed actions have been that producers 
have been forced to book exclusively with 
appellees on non-competitive terms; per- 
sons have been denied the right to engage 
in the business of operating a booking 
office; operators of independent theatres 
competing with those of appellees have 
been systematically excluded from obtain- 
ing legitimate attractions and, in many 
cities, have been forced out of business; 
in cities in which the appellees operate 
theatres, persons have been denied the 
right to engage in the business of present- 
ing legitimate attractions, and the public 
has been deprived of access to legitimate 
attractions and the benefits which flow 
from open competition; and interstate com- 
merce in production, booking, and presen- 
tation has been unreasonably restrained, 
and in booking and presentation has been 
monopolized (par. 53, R. 14). 


* The appellees control or operate the only 
theatre in Baltimore, the six theatres in Boston, 
Seven of the nine theatres in Chicago, the only 
theatre in Cincinnati, the only theatre in Los 
Angeles, and the four theatres in Philadelphia 
(par. 42, R. 910). They have an interest in 
two of the three theatres in Detroit (par. 42 E, 
R. 10). The only theatre in New Haven is 
operated under a five-year agreement with a 
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subsidiary of Select, which provides that the 
operator will accept only attractions booked 
through this subsidiary (par. 43, R. 11). 1UBO 
has exclusive booking rights for the only theatre 
in Toledo, Ohio (par. 45, R. 11). 

The “‘key’’ try-out towns are Boston, Phil- 
adelphia, Baltimore, and New Haven (par. 26, 
R. 4). [Footnote in original.] 
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Service Liquor Distributors, Inc. v. Calvert Distillers Corp. 

[fT 67,943] Service Liquor Distributors, Inc. v. Calvert Distillers Corporation, Sea- 
gram Distillers Corporation, Calvert Distilling Company, Joseph E. Seagram and Sons, 
Inc., Ramapo Wine & Liquor Corporation, Charles Merinoff, Tubie Resnick, Victor A. 
Fischel, Harry Levinthal, Samuel Greenstein, and Moe Sheinig. 


In the United States District Court for the Southern District of New York. Civ. 72-94. 
Filed January 14, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motion for Production of 
Documents—Utilization of Interrogatories.—A motion of defendants for an order requir- 
ing the plaintiff to produce certain accounting records was denied on the ground that the 
defendants should have served interrogatories upon the plaintiff requiring it to itemize 
each item of damage; to set forth in detail the books, records, and papers relied upon by 
the plaintiff to establish such damages; and to state what other documents were used as 
the basis for evidence relating to the damages claimed by the plaintiff. On the basis of 
the answers to such interrogatories, discovery and inspection of the particular records 
relied upon by the plaintiff could easily have been obtained since good cause could have 
been shown. Since the defendants failed to avail themselves of this opportunity afforded 
by that procedure, they have shown no good cause for a roving commission to examine 
all the records of the plaintiff. 


See Private Enforcement and Procedure, Vol. 2, § 9013.825. 


Private Enforcement and Procedure—Pretrial Procedures—Motion for Production of 
Documents—Scope of Inquiry—Period of Time—In determining the period of time for 
which an inspection of documents should be permitted, the court held that a period before 
and after the period for which damages are claimed may be appropriate for the purpose 
of discovery to determine whether figures for the limited period covered by the complaint 


are representative. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiff: Lord, Day & Lord, New York, N. Y. 
For the defendants: White & Case, New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases { 67,885 and 1955 Trade Cases ff 67,939. 


[Motion for Production of Records] 

Dawson, District Judge [Jn full text]: 
This is a motion made by Calvert Distillers 
Corporation and certain other defendants 
for an order, pursuant to Rule 34 of the 
Rules of Civil Procedure, for the production 
of certain accounting records of plaintiff 
for the period from April 1, 1946 to April 
30, 1954, or to the end of the latest fiscal 
year, whichever is later. 

This is a triple damage action under the 
Clayton and Sherman Acts which alleges, 
in substance, that defendants conspired to 
destroy plaintiff's business because plaintiff 
refused to become a party to a conspiracy 
to fix wholesale prices and eliminate com- 
petition in the sale of distilled liquors at 
wholesale in New York. 


[Damage Issue] 


The moving parties ask for the produc- 
tion of the documents of the plaintiff listed 
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in the motion papers in connection with 
the issue of damages. It appears that plain- 
tiff has furnished to defendants a memo- 
randum setting forth its computation for 
damages, which indicates that its claim for 
damages falls into two categories: 


(a) Out-of-pocket expenses incurred in 
connection with operation of Poughkeepsie 
Branch—$94,478.71 


(b) Loss of net profits on Calvert Line 
from the time of the withdrawal in the 
summer of 1950 to the time of commence- 
ment of the suit—$151,745.16 


This memorandum has on it the follow- 
ing statement: 


“Plaintiff reserves the right to amend 
the complaint to increase its claim for 
damages to cover the loss of profits by 
reason of the withdrawal of the Calvert 
Line during the period subsequent to the 
commencement of this suit.” 
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The moving parties seek the production 
of voluminous accounting records of the 
plaintiff, the extent of which is shown in 
the footnote.* 


The moving parties submit an affidavit 
in support of their motion by the manager 
of the accounting staff of Price, Water- 
house & Co., independent Certified Public 
Accountants, which indicates that those ac- 
countants had been requested to make a 
complete examination of the books and 
records of the plaintiff from April 1, 1946 
to April 30, 1954 or to the end of the latest 
fiscal year, whichever is later. If such 
complete examination or audit were to be 
made, the books and papers requested might 
be appropriate. However, there Seeiss at 
the present time, no reason for making an 
audit of this nature. The moving parties 
indicate that the making of the examination 
would take several months and this despite 
the fact that the case should shortly be 
coming up for trial. 

This motion illustrates the unwillingness 
of parties to proceed in a proper way to use 
the discovery procedures provided by the 
Rules of Civil Procedure. The proper use 
of those procedures would save the time 
of counsel and the Courts and save expense 
to litigants. 


[Good Cause Not Shown] 


It would have been a simple matter for 
defendants to serve interrogatories upon the 
plaintiff requiring it to itemize each and 
every item of damage claimed by it; to set 
forth in detail the books, records and papers 
relied upon by the plaintiff to establish such 
damages; and to state what other books, 
records, and papers, if any, other than those 
set forth in the answer are to be used as 
the basis for evidence relating to, or furnish 
any information with respect to, the dam- 
ages claimed by the plaintiff. On the basis 
of answers to such interrogatories, dis- 
covery and inspection of these particular 
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books, papers and documents, and possibly 
other specific books, papers and documents 
could easily have been obtained since good 
cause could have been shown therefor, De- 
fendants have failed to avail themselves of 
the opportunities afforded by that proce- 
dure. They certainly have shown no good 
cause for a roving commission to examine 
all the reéords of plaintiff, many of which 
may have no relevancy to the issue of 
damages, and which will only result in un- 
necessary delay and expense. See opinion 
on a motion made by the plaintiff in the 
same case [1954 Trane Cases { 67,885], — 
F. R. D. —, decided by me on November 
5, 1954. See also memorandum by Judge 
Edelstein in the same matter dated Decem- 
ber 27, 1954 [1955 Trapre Cases { 67,939]. 


[Records to Be Produced] 


Plaintiff has indicated it has no objection 
to allowing discovery of the following books 
of original entry maintained by it in the 
regular course of business: 


Sales Journal 

Purchase Journal 

Expense Journal 

Cash Disbursement Journal 
General Ledger 

Bank Statements 


In addition to these books, I believe de- 
fendants should be entitled to the produc- 
tion of any balance sheets and profit and 
loss statements. 


In the absence of a showing of good 
cause for the production of any other books, 
Papers or documents, the motion will be 
granted to the extent of directing the pro- 
duction of the foregoing original books of 
account and balance sheets and profit and 
loss statements and denied as to the bal- 
ance of the documents set forth in the 
moving papers. This determination is with- 
out prejudice to the right of defendants, 
after they have completed their examination 


* Cash book, day book, journal, ledger, and 
supporting documents; detailed accounts re- 
ceivable records: sales registers or tabulations 
and copies of invoices and shipping tickets; 
purchases registers or tabulations and vendor’s 
invoices and receiving tickets; inventory rec- 
ords including breakage, sample and loss 
records; bank account records, including pass 
books, bank statements and receipted dupli- 
cates, or copies of deposit slips; and all other 
records of like nature pertaining to the business 
of Service Liquor Distributors and Service 
Liquor Distributors, Inc. between the dates set 
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forth; check registers and cancelled checks; 
balance sheets and profit and loss statements ; 
copies of all returns and reports and other com- 
munications and any correspondence with re 
gard thereto, including income tax returns, 
required to be rendered and rendered to State 
and Federal Government, Departments, Com- 
missions and other agencies, and all reports or 
working papers of independent accountants 
employed by Service Liquor Distributors or 
Service Liquor Distributors, Inc. for the period 
requested. 
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of the foregoing books and papers, to move 
for the production of any additional docu- 
ments, upon showing good cause, in the 
light of the documents examined by them, 
to establish that additional documents are 
necessary. 


[Period of Time] 


This merely leaves the question of the 
period of time for which this inspection 
shall be permitted. A period before and 
after the period for which damages are 
claimed may be appropriate for the purpose 
of discovery to determine whether the 
figures for the limited period covered by 
the complaint are representative. There- 
fore, the inspection shall cover the period 
from April 1, 1948 through April 1, 1952, 
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provided that plaintiff stipulate that its 
damage claim for loss of profits on the 
Calvert Line is limited to the time from 
the withdrawal of this Line in the summer 
of 1950 to the time of the commencement 
of the suit. In the event that plaintiff does 
not so stipulate at or prior to the entry 
of the order herein, the production of the 
foregoing books shall cover the period to 
and including December 31, 1954. 


The case is about to be reached for trial 
in the near future. Plaintiff cannot wait 
until the eve of trial and then amend its 
complaint to allege further damages and 
expect the defendants to be put to the 
trouble of making a further examination of 
the books covering a later period. 


Submit order on two days’ notice. 


[7 67,944] Arthur Schwartz, et al. v. Broadcast Music, Inc., et al. 
In the United States District Court for the Southern District of New York. Civ. 


No. 89-103. Filed January 26, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motions Before Trial— 
Designation of Judge for All Purposes.—Plaintiffs’ motion for the designation of a judge 
to hear all motions and preliminary applications, to conduct all pretrial conferences, and 
to preside at the trial of the action was denied. The court, after considering the nature 
of the action and its present status, found that if one judge were to take over the action, 
his time would be monopolized by the litigants in this one case. In justice to other 
litigants before the court, their disputes should not be indefinitely postponed in order to 
give preference to the present action in which the parties were well able to carry on their 
pretrial procedure before a special master. 


See Private Enforcement and Procedure, Vol. 2, | 9013. 
For the plaintiffs: Hays, St. John, Abramson & Schulman. 


For the defendants: Rosenman, Goldmark, Colin & Kaye for Broadcast Music, Inc., 
Columbia Broadcasting System, Inc., and other defendants. Cahill, Gordon, Reindel & 
Ohl for Radio Corp. of America, Natl. Broadcasting Co., Inc., and other defendants. 
Hawkins, Delafield & Wood for American Broadcasting-Paramount Theatres, Inc. and 
Raymond Diaz. William Regan for General Teleradio, Inc. and other defendants. 
Rosenman, Goldmark, Colin & Kaye for BMI Canada, Ltd., appearing specially. 


[Nature of Action] 


This is a Sherman Anti-trust suit of the 
first order. Plaintiffs are thirty-three au- 
thors and composers of musical composi- 
tions. It is brought not only on their own 
behalf, but also, for the benefit of other 
persons similarly situated. There are 16 


Opinion 
[Motion To Designate Judge] 


Knox, Chief Judge [Jn full text]: In this 
case, plaintiffs have moved for the designa- 
tion of a judge of this Court for all pur- 
poses, including the following: to hear all 
motions and preliminary applications, to 


conduct all pre-trial conferences, and to 
preside at the trial of this action, and for 
stich other and further relief as to the Court 
may seem proper. 
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corporate and 27 individual defendants. 


The gist of the action is that defendant, 
Broadcast Music, Inc., was organized and 
is owned by defendant broadcasters and 
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their co-conspirators as a music pooling 
agency, and is part of a scheme and device 
to dominate and control the market in 
musical compositions. The answers of the 
defendants contain fifteen separate and dis- 
tinct defenses. 


Plaintiffs have demanded a jury trial and 
defendants estimate that such trial will con- 
tinue for over a year and, perhaps, a much 
longer period of time. 


Pursuant to rulings of Judge Dimock, 
defendants, in accordance with an elaborate 
schedule, are now engaged in the pre-trial 
examinations of the plaintiffs. So far, such 
pre-trial examinations total 4400 pages of 
testimony. And, 2300 documents have been 
marked for identification. 

The examinations of plaintiffs are not yet 
completed. At present, it is impossible to 
estimate the ultimate size of the record. 

But, when all this is done, the plaintiffs 
undoubtedly will carry on an elaborate and 
exhaustive examination of the defendants. 

To complicate the situation, one or more 
of the attorneys for the plaintiffs, as well 
aS one or more of the attorneys for the 
defendants are not on completely friendly 
terms. It is safe to assume that this situa- 
tion will deteriorate rather than improve. 

During the course of preparation for trial 
it is expected that there will probably be 
numerous motions and countermotions that 
someone will have to resolve, and it is 
obvious to me that some one of skill, firm- 
ness and trial experience should supervise 
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the procedure of the parties. But that per- 
son should not be a judge of this Court. 


[Special Master to Be Appointed] 


If a judge were now to take over this 
case, his time would be monopolized by the 
instant litigants. He would be utterly un- 
able to keep abreast of the trial assign- 
ments to which he is presently scheduled. 
And, irrespective of the recommendations of 
the Judicial Conference, this Court must, 
of necessity, care for the needs of other 
litigants. Many of these persons are upon 
public relief. Others are under arrest and 
at liberty under bond, or are confined to 
jail. Others have claims in admiralty and 
equity suits, to say nothing of other types 
of litigation. In justice to these litigants, 
their disputes cannot be indefinitely side- 
tracked in order to give a clear road for a 
lawsuit in which the suitors are well able 
to carry on their pre-trial procedure before 
a Special Master. 


For these reasons, plaintiffs’ application 
for the assignment of a judge to take care 
of the preliminaries of this litigation will 
be denied. However, I am willing to ap- 
point a Special Master to perform such 
functions and, for this purpose, I will select 
any respectable, able and experienced per- 
son upon whom the litigants can agree. 
Failing such agreement within ten days, I 
will name a Master of my own choice to 
take charge of the pre-trial procedure of 
this litigation. 


EE 


[ 67,945] United States v. Radio Corporation of America. 
In the United States District Court for the Southern District of New York. Ciy. 


No. 97-38. Filed January 20, 1955, 


Case No. 1210 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8221.230. 


For the plaintiff: Malcolm A. Hoffman, Special Assistant to the Attorney General; 


Bernard M, Hollander, Mary Gardiner Jones, Daniel Reich 


, and Bernard Wehrmann, 


Trial Attorneys; Stanley N. Barnes, Assistant Attorney General; and Marcus A. Holla- 
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baugh, Richard B. O’Donnell, and Baddia 
General. 
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J. Rashid, Special Assistants to the Attorney 


. For the defendant: John T. Cahill (Cahill, Gordon, Reindel & Ohl, and John W. 
Nields and Corydon B. Dunham, Jr., of counsel). 


Memorandum Opinion 


[Motion To Transfer Denied] 


Kwox, Chief Judge [In full text]: If I 
could, in good conscience, transfer the trial 
of this suit to the District of Delaware, 


taken place subsequent to the litigation that 
was held in Delaware some twenty-years 
ago. With every desire that this Court be 
relieved of the burden of this action, I see 
no way by which I can properly bring this 
about. 


I would gladly do so. 


However, the Government’s complaint has 
to do with events and transactions that have 


Defendant’s motion to transfer this suit 
to the District of Delaware is denied. 


Cf 67,946] United States v. Logan Company, Mathews Conveyer Company, Mesta 
Machine Company, Palmer-Bee Company, Standard Conveyor Company, and United 
Engineering and Foundry Company. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 9658. Dated December 16, 1954. 


Case No. 1093 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Patent License Agreement with Minimum 
Price Fixing Provision—Legality Where Conspiracy Alleged.—Even assuming that a 
patent license agreement with a minimum price fixing provision is lawful under the 
Sherman Act, a Government complaint alleging that such an agreement was used as a 
part of an unlawful conspiracy in violation of the Sherman Act states a cause of action. 
It is well settled that lawful devices may be used as part of an unlawful conspiracy. 
It is necessary to know the intent or purpose with which the agreement was conceived 
and the effect of its performance in order to determine whether the defendants, through 
the use of such an agreement, have unlawfully conspired to restrain trade. 


See Combinations and Conspiracies, Vol. 1, J 2005.075, 2013.700. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Liability of Late- 
comer to Unlawful Conspiracy.—Assuming that allegations of a Government complaint 
charging that the defendants have, partly by the means of certain patent license agree- 
ments, conspired to restrain trade in the manufacture and sale of sheet chargers are true, 
the fact that one of the defendants appears by the complaint to have been a latecomer 
to the alleged conspiracy is immaterial. A latecomer to an unlawful conspiracy is as 
liable to be enjoined from continuing to participate in it as are the originators of the 
conspiracy. 

See Combinations and Conspiracies, Vol. 1, J 2005.355. 

For the plaintiff: John W. Mcllvaine, U. S. Attorney, Pittsburgh, Pa. 


For the defendant: James S. Crawford (Patterson, Crawford, Arensberg & Dunn), 
Pittsburgh, Pa.; and John G, Buchanan (Smith, Buchanan, Ingersoll, Rodewald & 


’ Eckert), Pittsburgh, Pa. 


Court decree that defendants have violated 
the Act and that certain alleged agreements 
and understandings be adjudged unlawful 
and their performance enjoined. Each de- 


Opinion 
[Motion for Judgment] 
Mutter, District Judge [In full text]: This 


is an action brought against the six defend- 
ants for alleged violations of Section 1 of 
the Sherman Act. Plaintiff prays that the 
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fendant has filed an answer admitting the 
existence of certain patent license agree- 
ments, but denying the illegality of such 
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agreements and denying also the general 
allegations of unlawful conspiracy to re- 
strain trade or commerce. 


The instant motion was presented by de- 
fendant United Engineering and Foundry 
Company (hereinafter called “United”) for 
judgment of the pleadings, under Rule 
12(c). The reasons stated in the motion in 
support thereof are as follows: 


“1. The complaint, in paragraphs 14, 15 
and 16 thereof, charges agreements and 
understandings by and among all of the 
defendants except defendant United Engi- 
neering and Foundry Company. The 
complaint, in paragraphs 17 and 19 there- 
of, recites the negotiation and execution 
of a patent license agreement between 
defendants United Engineering and Foundry 
Company and Mesta Machine Company, 
but does not allege any other agreement 
or understanding between United Engi- 
neering and Foundry Company and any 
other defendant or defendants. 

“2. The negotiation and execution of 
the patent license with Mesta Machine 
Company, as alleged in the complaint, 
was not an illegal act. 

“3. The complaint fails to state a claim 
upon which relief can be granted against 
defendant United Engineering and Foundry 
Company.” 


In other words, United asserts (1) that 
the only understanding alleged to exist be- 
tween it and any other defendant is that 
referred to in paragraphs 17 and 19 of the 
complaint, (2) that that understanding, a 
Patent license agreement entered into be- 
tween United and defendant Mesta Machine 
Company, was and is not unlawful, and, 
therefore, (3) that the complaint fails to 
state a claim upon which relief can be 
granted. 

The defendant United concedes in its 
brief that the foregoing motion is in the 
nature of a demurrer to the complaint and 
that all averments of fact contained in the 
conplaint must be, and are, admitted for 
present purposes. Therefore, the sole issue 
before the Court is one of law, to wit, 
whether the complaint states a claim upon 
which relief can be granted against United. 
See Art Metal Constr. Co. v. Lehigh Struc- 
tural Steel Co., 116 F. 2d 57, 58 (3rd Cir., 
1940). 


[Complaint] 


The complaint of the government sets 
forth, inter alia: 
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“13. Beginning in or about the year 
1939, and continuing thereafter up to and 
including the date of the filing of this 
complaint, the defendants have entered 
into unlawful contracts and have engaged 
in and are now engaged in an unlawful 
combination and conspiracy in unreason- 
able restraint of interstate trade and 
commerce in the manufacture and sale 
of sheet chargers among the several 
states of the United States, in violation 
of Section 1 of the Sherman Act. The 
defendants are continuing, and threaten 
to, and will continue the aforesaid offense, 
unless the relief hereinafter prayed for 
in this Complaint is granted. 


“Certain of the specific agreements, li- 
censes, arrangements, understandings, and 
acts which formed a part of said offense 
and which were used in effectuation thereof 
are hereinafter more fully set forth and 
described.’ x x 


“17, At various times from 1939 up to 
and including January 1941, Mesta dis- 
cussed with United a proposed patent 
license agreement under the Iversen Pat- 
ent. United indicated that its decision 
on accepting a license would depend upon 
the attitude of the other companies in the 
industry. On or about January 6, 1941, 
Mesta sent a copy of a proposed license 
agreement to United. On or about Janu- 
ary 15, 1941, United requested that it be 
furnished with a proposed price schedule 
before executing the proposed patent 
license agreement, and on or about Janu- 
ary 21, 1941, Mesta forwarded to United 
such a price schedule and advised United 
that defendants Logan, Mathews, Palmer- 
Bee, and Standard were licensees under 
the Iversen Patent. Thereafter, on or 
about February 12, 1941, United requested 
a modification of and additions to the 
price schedule received from Mesta, which 
were agreed to and made by Mesta.” 

“19. Sometime during 1941, but subse- 
quent to the events alleged in paragraph 
17 hereof, United and Mesta entered into 
a patent license agreement under the 
Iversen Patent bearing an effective date 
of July 6, 1940, which was substantially 
identical with the license agreements then 
in effect between Mesta and the other 
defendants named herein. At the time of 
the exchange of the executed agreement 
between United and Mesta the latter, as 
a supplement to the license, agreed that 
in the event Mesta granted a license 
under the Iversen Patent to any other 
company on more favorable terms than 
those incorporated in the license to United, 
it would make such more favorable terms 
available to United.” 
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U. S.v. Logan Co. 


[Minimum Price Provision] 


United contends that under the authority 
of Bement v. National Harrow Co., 186 U. S. 
70 (1902), and U. S. v. General Elec. Co., 
272 U. S. 476 (1926), what it is alleged to 
have done in paragraphs 17 and 19 of the 
complaint is not illegal, and that the taking 
of a license with a minimum price-fixing 
provision from Mesta is lawful and natural 
under the circumstances. 


[Unlawful Scheme Alleged] 


It may be assumed, for present purposes, 
that United is entirely correct in its asser- 
tion that the agreements specifically alleged 
in the complaint are not unlawful, and that 
the allegedly offending provisions thereof 
are not violative of the Sherman Act, under 
the authority of the cases cited by United. 
However, even if the patent license agree- 
ments are lawful if considered alone, it is 
well settled that lawful devices may be used 
as part of an unlawful scheme in violation 
of the Sherman Act. Standard Oil Company 
(Indiana), et al. v. United States, 283 U. S. 
163, 175 (1931); United States v. Reading 
Company, 226 Ul. S.. 324, 357 (1912). The 
government alleges that the patent license 

“agreements are being so used. Assuming 
that the specific agreements alleged are not 
illegal per se, it is still necessary to know 
the intent or purpose with which they were 
conceived and the effect of their performance 
in order to determine whether defendants, 
through the use of such agreements, have 
unlawfully conspired to restrain trade as 
alleged. U. S. v. Paramount Pictures, Inc. 
[1948-1949 Trane Cases J 62,244], 334 U. S. 
131, 173, 174 (1948). In order to determine 
the legality of the patent license agreement 
between Mesta and United and the agree- 
ment as to the terms of future license agree- 
ments between Mesta and others entered 
into as a supplement to the license (para- 
graph 19, complaint), in the light of the 
purpose, intent, use and effect of such agree- 
ments, this Court should have full knowl- 
edge of the facts which may be adduced at 
the trial. See United States v. General Ry. 
Signal Co., et al. [1952 TRADE CASES q 67,376], 
110 F. Supp. 422, 425 (D. C., W. D.N. Y., 
1952); United States v. Vehicular Parking, 
Ltd., et al. [1944-1945 TrapE CASES q 57,226], 
54 F. Supp. 828, 830 (D. C., D. Del., 1944); 
United States v. Bausch & Lomb Optical Co., 
Cia s BE aR Der 3S)., 333.4 CDieC ee D: 
N. Y., 1943). 
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It appears sufficiently from the complaint 
that. the defendants, including United, have, 
partly by means of certain alleged patent 
license agreements, conspired unlawfully to 
restrain unreasonably interstate trade and 
commerce in the manufacture and sale of 
sheet chargers among the several states. 
If these allegations be true, the fact that 
United appears by the complaint to have 
been a latecomer to the alleged conspiracy 
is immaterial. A latecomer to an unlawful 
conspiracy is as liable to be enjoined from 
continuing to participate in it as are its 
originators. See United States v. ‘Masonite 
Corporation, et al. [1940-1943 Trappe Cases 
7 56,209], 316 U. S. 265, 275 (1942); Inter- 
state Circuit, Inc., et al. v. United States, 306 
U.S. 208, 227 (1939). 


[Antitrust Violation Alleged] 


Moreover, the averments of paragraphs 
14 through 19 of the complaint constitute, 
by the terms of paragraph 13, only a part 
of the offense averred in paragraph 13. 
Therefore, the effect of the general allega- 
tions of paragraph 13 is not limited by the 
more specific averments of paragraphs 17 
and 19, and paragraph 13 sufficiently avers 
a violation of the Sherman Act on the part 
of all the defendants. See Lowisiana Farm- 
ers Protective Union, Inc., v. Great Atlantic 
& Pacific Tea Co. of America, Inc., et al. 
[1940-1943 Trape Cases § 56,239], 131 F. 
2d 419, 422, 423 (8th Cir., 1942). 


In United States v. Employing Plasterers 
Association of Chicago et al. [1954 TRADE 
Cases { 67,692], 347 U. S. 186, 188 (1954), 
in which the principal issue involved was 
the interstate nature of the Sherman Act 
violations alleged, the Court held: 


“cc 


. . . The complaint plainly charged 
several times that the effect of all these 
local restraints was to restrain interstate 
commerce. Whether these charges be 
called ‘allegations of fact’ or ‘mere con- 
clusions of the pleader,’ we hold that they 
must be taken into account in deciding 
whether the Government is entitled to 
have its case tried.” 


[Motion Denied] 


For the foregoing reasons, defendant 
United’s motion for judgment on the plead- 
ings must be dismissed. 


An appropriate order is entered. 
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[| 67,947] Revere Camera v. Members Purchasing Corporation. 


In the New York Supreme Court, New York County, Special Term, Part III. 132 
N.Y. L. J., No. 120, page 4. ‘Dated December 23, 1954. 


New York Fair Trade (F eld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunctive Relief— 
Conflicting Issues—A motion for a temporary injunction in an action based on claimed 
violations of the New York Fair Trade Act was denied on the ground that the plaintiff 
failed to establish a clear, legal right to the relief in view of the conflicting issues, includ- 


ing the claim of notice. 
See Fair Trade, Vol. 1, J 3268.34. 


[Temporary Injunction Denied] 


BENVENGA, Justice [In full text]: Plain- 
tiff moves for temporary injunction. The 
action is based on claimed violations of the 
Feld-Crawford Act. In the light of the 


conflicting issues, including the claim of 
notice, plaintiff has failed to establish clear, 
legal right to the relief. The motion is 
denied. Order signed. 


[] 67,948] Victoria Silk Press, Inc. v. E. J. Korvette Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 


132 


NY. Ltjs No. 420) pases.” Dated Decenher 23, 1954. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair 


Trade Prices—Defenses—Enforcement Activity 


or Policy—A motion for a temporary injunction in an action charging a violation of the 
New York Fair Trade Act was denied, where the court observed that this action was the - 


See Fair Trade, Vol. 1, 7 3440.34. 


[First and Only Enforcement Suit] 


BENVENGA, Justice [In full text]: Plain- 
tiff moves for temporary injunction in this 
action charging violation of the Feld-Crawford 
Act. The fair trade agreement relied on 
was made October 18, 1954, when notice 
thereof was given to the defendant. Claimed 
sales in violation of the act were made No- 
vember 1 and November 14, 1954, and the 
order to show cause instituting this pro- 
ceeding was made December 1, 1954, It 


appears that this is the first and only suit 
brought by the plaintiff in enforcement of 
its fair trade program. These and other 
circumstances disclosed on this submission 
lead to the conclusion that plaintiff has not 
sufficiently established a continuing vigor- 
ous and sustained program of enforcement 
to elicit the intervention of equity to now 
aid in curtailing the Waiting period for 
complete relief. The motion is denied. 
Order signed. 


SL 


[167,949] Lionel Corporation v. R. H. Macy & Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 
Dated January 4, 1955. 


Ne YUE Nop2! pace & 


132 


New York Fair Trade (Feld-Crawford) Act 
Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity or 


Policy.—A motion for a 
denied, where it appeared 
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Savitch v. FTC 


accessories were sold in the period immediately preceding Christmas, (2) retail outlets, 
such as the defendants, purchased and paid for their inventories months before Decem- 
ber in each year, (3) the fair trade contract, upon which the fair trader relied, was made 
at the end of October, and notice thereof was given to the defendant at about that time, 
(4) sales below the established fair trade price were alleged to have occurred early in 
November, and (5) the program of enforcement by action apparently began at the end 
of November. To entitle a fair trader to a temporary injunction, he must furnish satis- 
factory prima facie proof that his enforcement program has been continuous, vigorous, 
and effective. On the basis of the affidavits submitted, a triable issue was raised as to the 


fairness and effectiveness of the fair trader’s enforcement program. 


See Fair Trade, Vol. 1, 3440.34. 


[Temporary Injunction Denied] 


BENVENGA, Justice [In full text]: Plaintiff 
moves for a temporary injunction under the 
Fair Trade Act (General Business Law, 
sec. 369-a, et seq.) in this case and four 
other cases, involving substantially similar 
factual situations and issues. It appears 
that 90 per cent of plaintiff’s toy trains and 
accessories are sold in the period imme- 
diately preceding Christmas. Retail outlets, 
such as defendants’ purchase and pay for 
their inventories months before December 
in each year. The fair-trade agreement, 
upon which plaintiff relies, was made Octo- 
ber 21, 1954, and notice thereof was given 
to defendant at about that time. Sales 
below the fixed minimum prices are alleged 
to have occurred early in November, 1954. 
The program of enforcement by action 
seems to have begun as late as November 


29, 1954. Is the plaintiff entitled to a 
temporary injunction under the circum- 
stances? It seems to be well settled that, 


to entitle a manufacturer to a temporary 
injunction under the Fair Trade Act, he 
must show that he has kept himself informed 
as to price-cutting activities in his industry 
or trade; that he has kept close scrutiny 
over prior or persistent violators; that he 
has diligently investigated and prosecuted 


complaints, and that he has enforced fair- 
trade prices by repeated legal action, if 
necessary. In short, the manufacturer or 
producer must furnish satisfactory prima 
facie proof that his enforcement program 
has been continuous, vigorous and effective 
(General Elec. Co. v. R. H. Macy & Co. 
[1950-1951 TrapE Cases { 62,764], 199 Misc. 
87, 92, 98-99; Calvert Distillers Corp’n v. 
Nussbaum Liquor Stores, 166 Misc. 342, 346; 
Automotive Elec. Service Corp’n v. Times 
Square Stores Corp’n, 175 Misc. 865, 872-873; 
General Elec. Co. v. Klein [1953 Trape Cases 
WOPGASIE WADING SCS al SENS, SO), Itt 
seems to me, on the basis of the affidavits 
submitted, that a triable issue is raised as 
to the fairness and effectiveness of the plain- 
tiff's program in so far as it affects the 
defendant herein and others similarly situ- 
ated—a question not presented in the gener- 
ality of fair trade suits. A question is also 
presented as to the construction and effect 
of a special agreement between the parties. 
There should, however, be an early trial 
so that, if a modification of plaintiff’s pro- 
gram or policy becomes necessary, the 
plaintiff may have ample opportunity to 
put it into force and effect. The motion 
is therefore denied and the case set down 
for trial for January 17, 1955. 


[7 67,950] Doris Savitch, an individual trading as Personal Drug Co.; and Leo 
Savitch, individually and as manager of said company v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 125. October 


Term, 1954. Docket No. 23102. Argued January 14, 1955, Decided January 26, 1955. 


Petition to review a decision of the Federal Trade Commission, Joun W. GwyNNzr, 


Commissioner. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Medicinal Preparation—Sufficiency of Evi- 
dence To Support Findings——A Federal Trade Commission cease and desist order prohibit- 
ing a manufacturer of a medicinal preparation from falsely advertising that use of the 
preparation will terminate pregnancy and relieve delayed menstruation caused by functional dis- 
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orders, and that borderline anemia will cause delayed menstruation, is affirmed and enforce- 
ment granted, where there was sufficient evidence to support the Commission’s findings 
that (1) the manufacturer indirectly represented that its product was an abortifacient, (2) 


the manufacturer’s preparation would not be immediately effective to overcome other minor 
functional disorders, and (3) that borderline anemia would not in itself cause delayed 


menstruation. 


see Untair Practices, Vol. 2, 5087.24: FITC Enforcement and Procedure, Vol. 2, 


{ 8621.250, 8621.690. 


For the petitioners: 
N. Y., on the brief). 


For the respondent: 


John W. Carter, Jr., 


Robert M. Post, New York, N. Y. (Walter L. Post, New York, 


Attorney, Federal Trade Commission, 


Washington, D. C. (Earl W. Kintner, General Counsel, and Robert W. Dawkins, Assistant 
General Counsel, Federal Trade Commission, Washington, D. C., on the brief). 


Affirming and enforcing Federal Trade Commission cease and desist order in Dkt. 6089. 


Before Crark, Chief Judge, and Franx and Hincxs, Circuit Judges. 


[FTC Act Violation] 


Petitioners Doris and Leo Savitch chal- 
lenge a decision of the Commission finding 
them guilty of violation of the Federal Trade 
Commission Act §15, 15 U. S. C. §55, in 
advertising their product as an abortifa- 
cient and as an immediate remedy for delayed 
menstruation due to minor functional dis- 
orders or borderline anemia, and ordering 
them to cease and desist from such prac- 
tices. 


[Sufficient Evidence To Support Findings] 


Per Curtam [In full text]: The Commis- 
sion’s conclusion, contrary to that of its 
Hearing Examiner, that petitioners had at 


least indirectly represented their product 
to be an abortifacient, was a reasonable 
interpretation of petitioners’ advertisement, 
which we accept in the light of the Com- 
mission’s special expertise and responsibility 
in the premises. There was sufficient evi- 
dence to support the finding that borderline 
anemia would not in itself cause delayed 
menstruation, and both the Commission and 
the Hearing Examiner agreed that petition- 
ers’ product would not be immediately ef- 
fective to overcome other minor functional 
disorders. Consequently the Commission’s 
order must be enforced. 


[FTC Order A firmed—Enforcement Granted | 
Decision affirmed; enforcement granted. 


[67,951] Dolcin Corporation, et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 


11,700. Filed February 3, 1955, 


On Petition for Rehearing in Banc, or, 
Division Which Heard and Decided the Case, 


No. 


in the Alternative, for Modification, by the 
of its Opinion.* 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Court Review—Court Order 
Providing for the Taking of Additional Evidence—Basis for Order.—Under the provision of 
Section 5(c) of the Federal Trade Commission Act which authorizes a Court of Appeals 
to order the taking of additional evidence before the Commission, the function of the Court 
of Appeals is to permit the adducement of newly discovered evidence if upon the whole 
of the case justice seems to require that the profferer be permitted to present his new 
evidence to the trier of the facts. An order providing for the taking of additional evidence 
is not based upon an assumption that the additional evidence would probably bring about 


* The petition for rehearing reads literally 
“Petition for Rehearing Before the Full Court, 
or, in the Alternative, for Modification of 
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Opinion.’’ But the legal meaning is obviously 
that indicated in the heading. 
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Zi different result before the Commission. The effect of such evidence is for the Com- 
mission to decide initially. The Court of Appeals has no facilities for the complete 
evaluation of proffered evidence, and it has no facilities for even receiving such evidence 
Also, the Act does not authorize the Court of Appeals to receive such evidence. This 
Court cannot say that the evidence would probably change the result of the case, when it 
cannot even receive the evidence or subject it to cross examination and rebuttal, 


ah ean Practices, Vol.42.0{ 5087.63; PTC Entorcenient and Procedure, Vol. 2, 


. ee ederal Trade Commission Enforcement and Procedure—Court Review—Order Re- 
quiring Taking of Additional Evidence—Effect upon Cease and Desist Order.—An order 
of a Court of Appeals directing the taking of additional evidence before the Commission 
does not act as an automatic stay of the Commission’s cease and desist order pending its 


receipt and consideration of the evidence and decision upon it. 
problem from the problem of permission to present the evidence. 


That is a separate 
Upon consideration 


of the present case, involving medical advertisements, it was held that the policy of the 
Federal Trade Commission Act is served by enforcement of the order during the interim. 


The Court may order additional evidence to be 


may deem proper. 


taken upon such terms and conditions as it 


See FTC Enforcement and Procedure, Vol. 2, § 8621.080. 


Denying a petition for rehearing of an opinion of U. S. Court of Appeals, District of 
Columbia Circuit, 1954 Trade Cases, { 67,791, in FTC Dkt. 5692. 


For the petitioners: Michael F. Markel (Wayne K. Hill, with him on the brief). 
For the respondent: John W. Carter, Jr. (Robert B. Dawkins and Donovan Divet, 


with him on the brief). 


The petition was denied by a majority of 
the Circuit Judges in active service on 
November 12, 1954. 


[Basis for Order Concerning Additional 
Evidence] 


EpcerToN, PREeTTYMAN, BazELon, FAaHy 
and WasuHincTon, Circuit Judges, in support 
of their order denying the petition, filed the 
following opinion [Jn full text]: We do not 
consider that petitioners have shown good 
cause for a further hearing in this case. In 
so concluding, we have not failed to take 
note of the matters urged by Chief Judge 
Stephens. He considers that the court’s 
decision, giving Dolcin an opportunity to 
present additional testimony before the 
Commission, could properly be based only 
on an assumption that the additional evi- 
dence would probably bring about a differ- 
ent result before the Commission. We do 
not agree. Though the evidence is ma- 
terial the court did not decide or intimate 
that it probably would change the result. 
The effect of the evidence is for the Com- 
mission to decide initially. The requirement 
as to granting new trials in the courts, 
namely, that there be a probability that 
newly-discovered evidence will change the 
result, is not controlling here. A motion 
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for a new trial in a court upon the ground 
of newly-discovered evidence is presented 
to the trial court. That court, familiar at 
first hand with the trial, can evaluate the 
probability that the new evidence would 
affect the result of a trial. An appellate 
court does not entertain in the first instance 
such a motion. But, in respect to the pro- 
ceeding now before us, the statute specifi- 
cally authorizes us to authorize the receipt 
of additional evidence, newly discovered, by 
the Commission. We have no facilities for 
the complete evaluation of proffered evi- 
dence—we have no facilities for even receiv- 
ing it, and the statute does not authorize 
us to receive it. We could not say that 
the evidence would probably change the 
result of the case, when we cannot even 
receive the evidence or subject it to cross 
examination and rebuttal. Moreover, we 
are an appellate body, not the trial body, 
and we cannot say whether the new evi- 
dence would change the balance of factors 
in the mind of the trial tribunal. Under 
this statute the function of the appellate 
court is to permit the adducement of newly- 
discovered evidence if upon the whole of 
the case justice seems to require that the 
profferer be permitted to present his new 
evidence to the trier of the facts. 
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[Effect of Order] 


When we have decided that the profferer 
of newly-discovered evidence deserves an 
opportunity to present his evidence to the 
Commission, the question arises whether 
permission to do so should act as an auto- 
matic stay of the Commission’s order pend- 
ing its receipt and consideration of the 
evidence and decision upon it. That is a 
separate problem from the problem of per- 
mission to present the evidence. It must 
be decided by balancing the factors pro and 
con a stay. Here, there have been protracted 
hearings and consideration. The case in- 
volves medical advertisements, which the 
Commission properly found on a volumin- 
ous record to be misleading to the public. 
For petitioners to obey the Commission’s 
order, and desist from the more extrava- 
gant of their claims, might—it is true— 
cause them to lose some of their profits. In 
contrast, if the advertising is in fact mis- 
leading it may cause many sick persons 
to postpone—perhaps irretrievably—more 
effective treatment, and waste their hopes 
and funds on petitioners’ product. In such 
a situation, the balance of equities seems 
clear: the policy of the statute is served by 
enforcement of the order during the in- 
term. The mere possibility that the peti- 
tioners may persuade the Commission to 
modify its order in some particular should 
not deprive the public of protection during 
the period of reconsideration. 


[Powers of Appellate Court] 

We have power to take appropriate ac- 
tion. Section 5(c) of the Act, as our 
opinion states, permits this court to order 
additional evidence to be taken “upon such 
terms and conditions as to the court may 
seem proper.” In addition, it is within our 
“equity powers” as a reviewing court, see 
Ford Motor Co. v. Labor Board, 305 U. S. 
364, 373 (1939),? to enforce an order of the 
Commission at this late point in the pro- 
ceedings unless and until it is set aside 
or modified. The exercise of such power is 
comparable to that customarily exercised 
by a court in granting equitable relief, such 
as an injunction, notwithstanding further 
and complete proceedings in court might 
change the result. 


115 U.S. C. § 45(e) (1952). 


*“The jurisdiction to review the orders of 
the Labor Relations Board is vested in a court 
with equity powers , . The statute with 
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As to the other points made by Chief 
Judge Stephens, we rest on the opinion 
previously filed. 


[Opinion Supporting View that Petition Be 
Granted] 


STEPHENS, C. J., in support of his view that 
the petition should have been granted, filed the 
following opinion: This case came before 
the court on a petition for review of a cease 
and desist order of the Federal Trade Com- 
mission. The Dolcin Corporation and cer- 
tain of its officials, hereafter referred to as 
the petitioners, are engaged in the manu- 
facture of a drug called “Dolcin”, contain- 
ing calcium succinate and acetylsalicylic 
acid (aspirin), designed to relieve the symp- 
toms of arthritis and rheumatism. The 
Commission’s. order substantially restricted 
the petitioners’ advertisements as to the 
asserted therapeutic effects of the drug. 
This court, sitting in a division of three, 
sustained, on the basis of an opinion filed, 
the order of the Commission, subject only 
to one modification in favor of the peti- 
tioners; and the court authorized the en- 
forcement of the order as modified. But 
the court at the same time ordered the 
taking of additional evidence by the Com- 
mission. The court also ruled that the 
denial by the Commission of certain cross- 
examination attempted by petitioners’ coun- 
sel was not inconsistent with substantial 
justice and was therefore, in view of Rule 
61 of the Federal Rules of Civil Procedure, 
not a ground for disturbing the order of 
the Commission. 

The present petition is for rehearing in 
banc, or, in the alternative, for modification, 
by the division which heard and decided the 
case, of its opinion, 


[Petitioners’ C. ontentions] 


The petitioners make two contentions. 
The first is: For this Court of Appeals to 
require the Commission to consider addi- 
tional evidence to be introduced by the peti- 
tioners and for this court at the same time 
to order enforcement of the Commission’s 
cease and desist order, as modified, is such 
a serious departure from the accepted 
practice of courts and commissions as to 


respect to a judicial review of orders of the 
Labor Relations Board follows closely the statu- 
tory provisions in relation to the orders of the 
Federal Trade Commission . 1 et QV SBOSMTARS: 
at 373. 
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warrant a rehearing im banc, unless the 
opinion is modified in such manner as not 
to require enforcement of the Commission’s 
order until the new evidence has been ad- 
duced and considered by the Commission 
and the Commission thus given opportunity 
to make such new or modified findings or 
recommendations as the additional evidence 
may require. 

I think this contention of the petitioners 
is correct for the following reasons: In the 
eatly history of the development of federal 
administrative agencies it was thought by 
some of the federal courts that the silence 
of the Congress, in statutes creating agen- 
cies, on the subject of the rules of evidence 
and procedure freed the agencies from the 
so-called “technical rules” or “strict rules” 
of evidence, pleading, and procedure; and 
some state statute expressly assumed to free 
local administrative agencies from such 
rules. But it was ultimately decided in the 
United States courts that administrative 
agencies are not relieved from the essentials 
of the adjective law for the reason that 
those essentials embrace the essentials to 
fair hearing contemplated by the due proc- 
ess clause of the Constitution. The rulings 
of the Supreme Court on this subject are 
epitomized in Ohio Bell Tel. Co. v. Comm’n, 
301 U. S. 292, 304, 305 (1937), as follows: 


Regulatory commissions have been in- 
vested with broad powers within the 
sphere of duty assigned to them by law. 
Even in quasi-judicial proceedings their 
informed and expert judgment exacts and 
receives a proper deference from courts 
when it has been reached with due submis- 
sion to constitutional restraints. West Ohio 
Gas Co. v. Public Utilities Comm’n (No. 1), 
supra, p. 70; West Ohio Gas Co. v. Public 
Utilities Comm’n (No. 2), 294 U. S. 79; 
Los Angeles Gas & Electric Corp. v. Rail- 
road Commission, 289 U. S. 287, 304. In- 
deed, much that they do within the realm 
of administrative discretion is exempt 
from supervision if those restraints have 
been obeyed. All the more insistent is 
the need, when power has been bestowed 
so freely, that the “inexorable safeguard” 
(St. Joseph Stock Yards Co. v. United 
States, 298 U. S. 38, 73) of a fair and open 
hearing be maintained in its tmtegrity. 
Morgan v. United States, 298 U. S. 468, 
480, 481; Interstate Commerce Commn vw. 
Louisville & N, R. Co., supra. The right 
to such a hearing is one of “the rudiments 
of fair play’ (Chicago, M. & St. P. Ry. Co. 
v. Polt, 232 U. S. 165, 168) assured to every 
litigant by the Fourteenth Amendment as a 
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minimal requirement. West Ohio Gas Co. v. 
Public Utilities Comm’n (No. 1), (No. 2), 
supra; Brinkerhoff-Faris Co. v. Hill, 281 
U. S. 673, 682. Cf. Norwegian Nitrogen 
Co. v. United States, supra. There can be 
no compromise on the footing of con- 
venience or expediency, or because of a 
natural desire to be rid of harassing 
delay, when that minimal requirement has 
been neglected or ignored. [Emphasis 
supplied | 

See also Radio Comm’n v. Nelson Bros. Co., 

289 U. S. 266, 276 (1933), where the Su- 

preme Court said: 

* * * Whether the Commission applies 
the legislative standards validly set up, 
whether it acts within the authority con- 
ferred or goes beyond it, whether its pro- 
ceedings satisfy the pertinent demands of 
due process, whether, in short, there is com- 
pliance with the legal requirements which 
fix the province of the Commission and 
govern its action, are appropriate ques- 
tions for judicial decision. These are 
questions of law upon which the Court 
is to pass. [Emphasis supplied] 

The Federal Trade Commission has in its 
own rules recognized the force of the 
quoted rulings. The Commission’s Rule 
18(a) provides that the trial examiner “shall 
admit relevant, material and competent 
evidence, but shall exclude irrelevant, im- 
material and unduly repetitious evidence.” 
The Commission’s Rule 14(e) provides that 
the trial examiner “is charged with the 
duty of conducting a fair and impartial 
hearing...’ The Commission’s Rule 15(a) 
provides: 

Every party respondent shall have the 
right of due notice, cross-examination, 
presentation of evidence, objection, excep- 
tion, motion, argument, appeal and all 
other fundamental rights * * * [The Fed- 
eral Trade Commission Rules appear in 
16 Cope Fen. Rees. § 2.3-30 (Supp. 1953).] 


[Fundamentals of Faw Hearing] 

One of the fundamentals of fair hearing 
in the Anglo-American legal system is that 
both sides shall be fully heard before a case 
is decided and a judgment entered. This 
means that all of the competent, relevant, 
material, non-cumulative evidence available 
to each party shall be heard and considered 
before the tribunal, whether court or ad- 
ministrative agency, decides. Moreover, the 
requirement that each party’s competent, 
relevant, material, non-cumulative evidence 
shall be admitted and considered before a 
final decision is reached is applicable, sub- 
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ject to one limitation discussed below, as 
well to newly discovered evidence not avail- 
able to a party by the exercise of due dili- 
gence during a trial as to evidence available 
and offered while a trial is in process. A 
party discovering, after the close of an ad- 
judicating proceeding, new evidence not 
discoverable by the exercise of due diligence 
during the proceeding would as much be 
denied full hearing by refusal of the tribunal 
to reopen the case and consider such evi- 
dence as if he had during trial met with 
refusal by the tribunal to hear evidence 
then offered. Motions for new trial on the 
ground of newly discovered evidence are 
provided for by the Federal Rules of Civil 
Procedure. See Rule 60(b). In Smith v. 
Pollin, 194 F. 2d 349 (D. C. Cir. 1952), 90 
U.S. App. D. C. 178, this court decided that 
that rule contemplates a motion for new 
trial, on the ground of newly discovered 
evidence, even while an appeal is pending. 
Moreover, the Federal Trade Commission 
Act itself provides, in Section 5(b), 38 
Stat. 720 (1914), as amended, 15 U. S. C. 
§45(b) (1952), for the reopening of a case 
by the Commission itself at any time before 
the filing of the record under a petition for 
review, and provides also, in Section 5(c), 
38 Stat. 720 (1914), as amended, 15 U.S. C. 
§45(c) (1952), for the adducing of addi- 
tional evidence before the Commission, 
after the filing of the record and pending 
review, upon order of the court of appeals. 
It is under this section that the court in the 
instant case ordered the further evidence 
adduced. 


[Supreme Court Rulings] 


The most recent rulings of the Supreme 
Court pertinent to the question presently 
under discussion are Universal Camera Corp. 
uv, Labor Bd. 340 U. S, 474 (1951), and 
Labor Board v. Pittsburgh S. S. Co., 340 
U. S. 498 (1951). Though the essential 
issue raised in those cases was as to the 
effect of the Administrative Procedure Act 
and of the Taft-Hartley Act upon the duties 
of a United States Court of Appeals when 
called upon to review orders of the National 
Labor Relations Board, the rulings are apt 
in respect of the standards of judicial re- 
view in appeals from orders of federal 
boards, commissions, and agencies gener- 
ally. With respect to such standards of 
judicial review the Court said, inter alia: 

Whether or not it was ever permissible 
for courts to determine the substantiality 
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of evidence supporting a Labor Board de- 
cision merely on the basis of evidence which 
in and of itself justified it, without taking 
into account contradictory evidence or evi- 
dence from which conflicting inferences 
could be drawn, the new legislation 
definitely precludes such a theory of re- 
view and bars its practice. The substan- 
tiality of evidence must take into account 
whatever in the record fairly detracts 
from its weight. 
* ok x 
Congress has merely made it clear that 
a reviewing court is not barred from 
setting aside a Board decision when it 
cannot conscientiously find that the evi- 
dence supporting that decision is sub- 
stantial, when viewed in the light that 
the record in its entirety furnishes, including 
the body of evidence opposed to the 
Board’s view. 
x ok x 
We conclude, therefore, that the Ad- 
ministrative Procedure Act and the Taft- 
Hartley Act direct that courts must now 
assume more responsibility for the rea- 
sonableness and fairness of Labor Board 
decisions than some courts have shown 
in the past. Reviewing courts must be 
influenced by a feeling that they are not 
to abdicate the conventional judicial func- 
tion. Congress has imposed on them re- 
sponsibility for assuring that the Board 
keeps within reasonable grounds. That 
responsibility is not less real because it 
is limited to enforcing the requirement 
that evidence appear substantial when 
viewed, on the record as a whole, by courts 
invested with the authority and enjoying 
the prestige of the Courts of Appeals. 
The Board’s findings are entitled to respect; 
but they must nonetheless be set aside 
when the record before a Court of Ap- 
peals clearly precludes the Board’s de- 
cision from being justified by a fair 
estimate of the worth of the testimony 
of witnesses or its informed judgment on 
matters within its special competence or — 
both. 
* Ok Ok 
Whether on the record as a whole there 
is substantial evidence to support agency 
findings is a question which Congress has 
placed in the keeping of the Courts of 
Appeals. This Court will intervene only 
in what ought to be the rare instance when 
the standard appears to have been misap- 
prehended or grossly misapplied. [340 
U. S. 474, 487, 488, 490, and 491 (1951)] 
[Italics supplied] 


Since under the foregoing rulings of the 
Supreme Court a federal court of appeals 
cannot properly sustain a decision of an 
administrative agency or board unless there 
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is substantial evidence on the record as a 
whole to support the agency’s findings, it 
follows that the agency or board itself can- 
not properly decide a case by considering 
only a part of the evidence in the record 
before it. A fortiori, it cannot, subject to the 
limitation discussed below, properly decide 
a case on a record which is incomplete be- 
cause newly discovered evidence of com- 
petent, relevant, material, non-cumulative 
character not obtainable by the exercise of 
due diligence during the tribunal’s hearing 
is still to be adduced. It follows from the 
foregoing that a court cannot properly—as 
this court has assumed to do in the instant 
case—enforce an agency decision based 
upon a record which is incomplete because 
such newly discovered evidence has not yet 
been considered. 


[Nature of Evidence for New Trial] 


There is but one limitation upon the duty 
of a court or commission to reopen for 
newly discovered competent, relevant, ma- 
terial, non-cumulative evidence, to wit, that 
evidence must be of such character as will 
probably bring about a result different from 
that reached by the tribunal without such 
evidence. This proposition is so elementary 
in respect of courts that a reference to mere 
general authority is sufficient to support it. 
See 39 Am. Jur., New Trial § 165: 

To constitute sufficient ground for a 
new trial, newly discovered evidence 
must not only be relevant and material 
to the principal issues in the case, ... but 
must be sufficiently strong to make it 
probable that a different result would be 
obtained in another trial. The new evi- 
dence must be of a decisive and conclu- 
sive character, or at least such as to 
render a different result reasonably 
certain. ... [Footnotes omitted] 


Numerous cases are cited to this effect. 
Since this is the rule in respect of courts, a 
fortiori an administrative agency ought not 
be required to reopen a proceeding and hear 
additional evidence unless such evidence 
will probably bring about a result different 
from that reached without it. 


[Availability of Evidence] 

The division of this Court of Appeals 
which decided the instant case—in ordering 
the proffered newly discovered evidence ad- 
duced before the Commission—described 
the evidence as “clearly material.” It also 
said that there is no indication that the 
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proffered evidence was available at the time 
of the hearing or that it could or should 
have been made so available, and the court 
therefore ruled that the petitioners had 
reasonable ground for failing to adduce it 
at the time of the hearing before the Com- 
mission. Although the court said in its 
original opinion that it did not wish to in- 
dicate any view as to the weight which the 
Commission should attach to the newly 
discovered evidence, and although the court 
says in its supplemental opinion that it did 
not decide or intimate that the newly dis- 
covered evidence would probably alter the 
result which the Commission had reached 
without it, I think the court should have 
reached a decision not only that the evi- 
dence was competent, relevant, material and 
non-cumulative, but also such evidence as 
would probably alter the result which the 
Commission had reached without it; other- 
wise the court was not justified in requiring 
the Commission to take the time to hear the 
additional evidence and the petitioners to 
go to the expense of the further proceeding. 


[Nature of Proffered Evidence] 


That the court could properly have con- 
cluded that the newly discovered evidence 
was competent, relevant, material, and non- 
repetitious and that it would probably 
change the result which the Commission 
had reached without it, is amply shown by 
the nature of the proffered evidence itself, 
as described by the petitioners, in relation 
to the findings and rulings of the Com- 
mission: In this case the Commission charged 
the petitioners with false and misleading 
advertising of material character concerning 
the therapeutic value, for the relief of the 
symptoms of arthritis and rheumatism, of 
Dolcin. Much of the evidence in the case 
as tried before the Commission had to do 
with the comparative therapeutic effects of 
acetylsalicylic acid alone (aspirin) orally 
administered and of calcium succinate com- 
bined with acetylsalicylic acid (Dolcin), also 
administered orally. There was evidence to 
the effect, and the Commission found, that cal- 
cium succinate administered orally rather 
than intravenously is therapeutically in- 
operative, and that therefore the only active 
ingredient contained in Dolcin is the acetyl- 
salicylic acid. The Commission found that 
“The drug preparation ‘Dolcin’, however 
taken, will not ameliorate the aches, pains 
and discomforts of any arthritic or rheu- 
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matic condition to any extent beyond the 
temporary relief thereof afforded by its 
salicylate content as an analgesic and anti- 
Pyretic.” The Commission also found that 
“Since the only therapeutically operative in- 
gredient in the drug preparation ‘Dolcin’ 
is acetylsalicylic acid, commonly known as 
aspirin, and since the retail selling price, 
without prescription, of 100 tablets of the 
drug preparation ‘Dolcin’ is $2.00 whereas 
that of 100 tablets of a well-known brand 
of aspirin is 59¢, while many other brands 
of aspirin sell for less, the drug preparation 
‘Dolcin’ is not economical, inexpensive, or 
of low cost.” It was in view of these find- 
ings that the Commission’s cease and desist 
order in paragraph (c) restained the peti- 
tioners from advertising: 


that said preparation will afford any 
relief of severe aches, pains, and discom- 
forts of rheumatic fever, fibrositis, myo- 
sitis, neuritis, sciatica, lumbago, bursitis, 
or any other kind of arthritic or rheu- 
matic condition or have any therapeutic 
effect upon any of the symptoms or mani- 
festations of any such condition in excess 
of affording temporary relief of minor 
aches, pains, or fever; 


The court modified this order so that it 
restrained the petitioners from advertising: 


that said preparation will afford signifi- 
cant relief of severe aches, pains and dis- 
comforts or permanent relief of any aches, 
pains and discomforts of rheumatic fever, 
fibrositis, myositis, neuritis, sciatica, lum- 
bago, bursitis, or any other kind of ar- 
thritic or rheumatic condition, or have 
any therapeutic effect upon any of the 
symptoms or manifestations of any such 
condition in excess of affording relief of 
aches, pains or fever within the foregoing 
limits; 
It was further in view of these findings 
that the Commission’s cease and desist 
order in paragraph (g) restrained the peti- 
tioners from advertising that the prepara- 
tion Dolcin is economical, inexpensive, or 
of low cost unless the retail selling price 
shall be less than the retail selling price of 
its only active ingredient, to wit, acetyl- 
salicylic acid, commonly known as aspirin. 


[First Class of New Evidence] 


The newly available evidence is of two 
classes: One class includes data secured 
through a survey of the recorded results of 
treatment of patients for arthritic and rheu- 
matic conditions; the other class includes 
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data obtained from a controlled clinical 
investigation carried on by a qualified and 
recognized research organization. The class 
of evidence first referred to was obtained 
by a survey made by Pan Pharmacals, Inc., 
a concern distributing, under license from 
the Dolcin Corporation, a succinate-salicy- 
late formulation, carrying the brand name 
“Ber-Ex”, of the identical composition of 
Dolcin tablets. Letters were addressed by 
Pan Pharmacals, Inc. to more than 300 
doctors asking each recipient whether he 
would be willing to test the efficacy of 
Ber-Ex in the treatment of arthritis and 
rheumatism by selecting from among his 
patients “the two that hold special interest 
for you.” In the same letter it was stated 
that those who would agree would be 
furnished Ber-Ex free of charge in the 
quantity required to treat those two patients 
“to a point where you can reach a definite 
conclusion as to its merits.” This was 
further conditioned on the promise by the 
doctor that he would make careful obser- 
vation of the effect of the drug on his 
patients and would record and report the 
data thus obtained by filling in the blanks 
of a form submitted to him. More than 300 
doctors reported on more than 400 cases 
by filling in the answers to the questions 
in the form. Three-hundred-nineteen doc- 
tors recorded their answers to the last 
question, namely, “How does Ber-Ex com- 
pare with other therapies you have used in 
cases of this type?” as follows: 


Superior to other types...... 71.5% 
As good as other therapies. .24.8% 
Not as good as other therapies 3.7% 


The answer “superior to other types” must 
fairly be assumed to include a reference to 
aspirin since it is a drug commonly used in 
the treatment of arthritis and rheumatism. 
The results of this survey will be available 
for presentation at the hearing before the 
Commission, and many of the doctors will 
be available as witnesses. 


[Second Class of New Evidence] 


As to the second class of evidence: Pan 
Pharmacals, Inc. also engaged the services 
of a qualified and recognized research or- 
ganization to test clinically the therapeutic 
value of its succinate-salicylate formulation, 
Ber-Ex, in treating arthritic and rheumatic 
conditions, and to compare its efficacy with 
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that of aspirin alone, all under proper 
controls of such tests. Again a form was 
supplied which supervising doctors were 
required to fill in periodically when making 
observations. The doctors were required 
to make at least five follow-up examinations 
on each patient. The form used in connec- 
tion with this second class of evidence 
called for data on the basis of which experts 
might judge whether the preparation Ber- 
Ex does or does not have any value in the 
treatment of arthritic and rheumatic con- 
ditions, and will clearly show the relative 
value of the two drugs to be tested and 
compared. 


If the proffered evidence, when intro- 
duced before the Commission, is found— 
when considered with all of the other evi- 
dence—to result in a preponderance favorable 
to the petitioners on the issues in question, 
it will require modification of the Commis- 
sion’s finding that calcium succinate is inopera- 
tive when orally, rather than intravenously, 
introduced and that Dolcin is not more 
effective therapeutically than aspirin, and it 
will therefore also require modification of 
the finding of the Commission that Dolcin 
is over-priced as compared with aspirin. 
It will require also modification, or possibly 
elimination, of paragraph (g) of the Com- 
mission’s cease and desist order, as described 
above, and will also require modification of 
paragraph (c) of the Commission’s order, 
as modified by the court, if the Commission 
is convinced by the evidence that Dolcin 
does give significant relief from severe 
aches, pains and discomforts. It is apparent 
that the proffered evidence attacks the es- 
sence of a substantial portion of the Com- 
mission’s case for a cease and desist order. 


It is especially to be noted that although 
the Commission resisted the petitioners’ 
motion to adduce additional evidence it did 
not, so far as the briefs show, ask for en- 
forcement of its order prior to the reception 
of the new evidence, should the motion to 
adduce be granted. 


1 The assumption of the court that on motions 
for new trial upon the ground of newly dis- 
covered evidence trial courts customarily hear 
the proffered evidence and subject it to cross- 
examination and rebuttal is, in my view, not 
correct. The prevailing practice in trial courts 
appears to be to consider the proffered evidence 
on the basis of a description thereof in written 
statements or in affidavits. See 6 Moore, Fed- 
eral Practice 7 59.08 [3] (2d ed. 1953); 10 Cyclo- 
pedia of Federal Procedure § 34.05 (8d ed. 
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[Disagreement as to Function of 
Appellate Court] 


I disagree with the view of the court 
stated in its supplemental opinion that un- 
der the Federal Trade Commission Act the 
function of the appellate court is to permit 
the adducement of newly discovered evi- 
dence “if upon the whole of the case justice 
seems to require that the profferer be per- 
mitted to present his new evidence to the 
trier of the facts.” I find nothing in the 
Act itself which so defines the function of 
the appellate court. In my view, neither 
a court nor a commission properly reopens 
for additional evidence unless that evidence 
when received will probably change the 
result. In administrative agency cases the 
procedure prescribed for the adducing of 
newly discovered evidence is, of course, 
different from that prescribed for court 
cases. In the latter, the opportunity, after 
the completion of a trial, to introduce newly 
discovered evidence is secured through a 
motion for new trial addressed to the trial 
court itself, not to the court of appeals. 
But under the federal administrative agency 
statutes, including the Federal Trade Com- 
mission Act, not only may motions be made 
for rehearing before the agencies them- 
selves, but also motions to adduce addi- 
tional evidence may be made in the courts 
of appeals. This, in my view, places a 
responsibility upon such courts, when their 
power is invoked, to determine whether or 
not the proffered evidence is competent, 
relevant, material and non-cumulative, and 
such as will probably change the result. 
This does not mean that the courts of 
appeals must themselves hear the proffered 
evidence;* but they must give sufficient 
attention to the description of the evidence 
in the motion to adduce and in the briefs 
in support thereof and in opposition thereto 
to make that determination. In the instant 
case this court received written briefs on 
this subject and heard oral argument. 


1952); 66 C. J. S. New Trial § 184; 39 Am. Jur., 
New Trial § 162. 

Apparently a similar practice prevails in com- 
missions. See 49 Code Fed. Regs. § 1.101(b) 
(1949) [Interstate Commerce Commission]; 18 
Code Fed. Regs. § 1.34 (1949) [Federal Power 
Commission]; 14 Code Fed. Regs. § 302.37(b) 
(1952) [Civil Aeronautics Board]; 17 Code Fed. 
Regs. § 201.12(d) (1949) [Securities and Ex- 
change Commission]. 
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[Second Contention of Petitioner] 


The second contention of the petitioner 
is, in effect, that the ruling of the court, 
referred to above, in respect of denial of 
cross-examination involves a misapplication 
of Rule 61 of the Federal Rules of Civil 
Procedure and involves such a serious de- 
parture from the requirements of fair hear- 
ing as to warrant a rehearing in banc, unless 
the opinion is modified, by the division 
which heard and decided the case, in such 
manner as to permit the cross-examination 
on a further hearing of this case before the 
Commission. This contention arises out of 
the following: On direct examination 
opinion testimony of doctors called by the 
Commission was to the effect that the ad- 
vertised product, “Dolcin”, was not effica- 
cious in respect of arthritis and rheumatism 
beyond affording temporary relief from 
minor symptoms. Counsel for the peti- 
tioners sought to cross-examine the doctors 
thus testifying by confronting them with 
contradictory medical opinions by reputable 
authorities published in reputable scientific 
journals; thereby, petitioners’ counsel was 
attempting to obtain a modification by the 
witnesses of their testimony on direct ex- 
amination. The trial examiner forbade this 
cross-examination and excluded from the 
evidence the scientific journals as a part of 
the cross-examination. The Commission af- 
firmed the ruling of the examiner. This 
court in its opinion rules that while it was 
error for the Commission’s examiner thus 
to limit the cross-examination, the ex- 
aminer’s ruling did not deny the petitioners 
substantial justice nor warrant reversal of 
the order. The court’s ruling is based upon 
Rule 61 of the Federal Rules of Civil 
Procedure which provides that “No error 
in either the admission or the exclusion of 
evidence ... is ground for... disturbing 
a judgment or order, unless refusal to take 
such action appears to the court inconsist- 
ent with substantial justice... .” 


The petitioners contend that this Rule 
contemplates a completed record from the 
four corners of which it may be determined 
whether or not reversal is warranted by the 
errors as recorded; that the character of 
the excluded evidence contemplated by the 
Rule must be shown in the record; that the 
Rule cannot address itself to unknown matters 
outside of the record, such as “unanswered 
questions,’ because any determination of 
so-called “harmless error” on matters never 
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adduced is speculative, since the harmfulness 
or harmlessness of the error must be deter- 
mined on the basis of guessing what the wit- 
ness might have answered had the unlawful 
exclusion not occurred. I think this contention 
is correct. How can it be known by this 
court what the doctors who testified on 
direct examination would have said upon 
being confronted by the scientific journals 
and upon being questioned concerning them? 
Of course, they might not have modified 
their testimony. But, on the other hand, 
they might have modified it to some degree, 
or even substantially, and as a result the 
Commission’s ultimate order might have 
been a materially different one. Cross- 
examination upon material issues is a right; 
it is only the extent of it which is within the 
discretion of the trial officer. This is 
recognized by the court in its ruling that 
the trial examiner’s forbidding the cross- 
examination and excluding the scientific 
journals proffered as a part thereof was 
erroneous. In my view speculation as to 
what the answers of the doctors might have 
been cannot satisfy Rule 61. The following 
authorities seem to me to be controlling: 
Reilly v. Pinkus, 338 U. S. 269 (1949), 
opinion by Mr. Justice Black; Garfield 
Memorial Hospital v. Marshall, 204 F, 2d 721 
(DC, Cir, 1953), 02 Ue SaAppe bac rse 
opinion by Judge Wilbur K. Miller; Hast- 
ings v. Chrysler Corporation, 273 App. Div. 
292, 77 N. Y. Supp. 2d 524 (1st Dep’t 1948), 
opinion by Judge Shientag; Lawrence v. 
Nutter, 203 F. 2d 540 (4th Cir. 1953) opinion 
by Judge Soper; Lindsey v. United States, 
133 Fi 2d™368'.\( DC riGin 1942), 277 0S 
App. D. C. 1, opinion by Stephens, Asso- 
ciate Justice, concurred in by Associate 
Justice Rutledge, Associate Justice Edger- 
ton dissenting, 


[Commission’s Position] 

It is noteworthy that the Commission has 
not opposed the present petition for a re- 
hearing in banc, or, in the alternative, for a 
modification, by the division which heard 
and decided the case, of its opinion. The 
Commission apparently does not now seek 
to justify the court’s ordering the cease 
and desist order enforced but at the same time 
granting the motion to adduce and requir- 
ing the Commission to hear the proffered 
additional evidence; and the Commission 
seems not now to seek to justify the denial 
of cross-examination above described or to 
urge that it was harmless error. 
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Eastman Kodak Co. v. Siegel 


[Temporary Injunctions] 


The only exception to the requirement of 
full hearing before decision by a court or 
administrative agency and enforcement of 
its judgment or order is in the use of pre- 
liminary or temporary injunctions in the 
public or private interest, with the oppor- 
tunity to a party subjected to such an in- 
junction to be protected by bond except in 
cases in which the United States is the 
plaintiff. There is provision in the Federal 
Trade Commission Act for the issuance by 
a district court of a temporary injunction or 
restraining order, in the public interest, 
upon application by the Commission and 
upon a proper showing. See Section 13 of 
the) Act, 52.1 STAT) )115.0(1938),..15-U. Suc. 
§53 (1952). But in the instant case the 
Commission has at no stage of the pro- 
ceeding invoked this injunctive power. If 
the Commission itself did not see fit to ask 
the district court to enjoin, pending the 
Commission proceeding, the advertising 
charged to be unlawful, it is hardly for this 
court in effect to enjoin the advertising and 
to do so sua sponte. Indeed, for the court 
to do so is for the court to assume a power 
conferred not upon it but upon the district 
court. 


[Treatment of Cease and Desist Order] 


I think this court should not set a prece- 
dent in the field of administrative law and 
procedure permitting, apart from any use 
of the temporary injunction or restrain- 
ing order process available to the Commis- 
sion upon application and proper showing 


to a district court, the enforcement of an 
order on an incomplete record—a precedent 
which in effect permits treating an order 
both ways at the same time, 7. e., treating 
it as valid for the purpose of enforcement 
but as not valid for lack of full hearing of 
all of the available competent, relevant, 
material, non-cumulative evidence; and a 
precedent which permits an order to stand 
in the face of a clear denial of the right 
of cross-examination. The case of Ford 
Motor Co. v. Labor Board, 305 U. S. 364 
(1939), cited by the court in its supple- 
mental opinion, does not, in my view, sup- 
port the position of the court that the order 
of the Commission in the instant case 
should be enforced notwithstanding the fact 
that the case is remanded for consideration 
of the newly discovered evidence. In the 
case cited the remand, by the United States 
Court of Appeals for the Seventh Circuit, 
for further proceedings was made without 
enforcement of the Labor Board’s order; 
the Court of Appeals did not rule upon the 
validity of the order. 

I would therefore grant the petitioners’ 
petition for rehearing in banc unless, in the 
alternative, the division which heard and 
decided the case modifies its opinion in the 
particulars above commented upon. 

I am authorized to state that Circuit Judge 
Wilbur K. Miller concurs in this opinion. 

Circuit Judge DANAHER took no part in 
this case. 

Circuit Judge Bastian, who took office 
after the petition was denied, took no part 
in this case. 


[] 67,952] Eastman Kodak Co. v. Siegel. 


In the New York Supreme Court, New York County, Special Term, Part ITI. 
N.Y. L. J., No. 11, page 8. Dated January 16, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Commodities Which May Be Fair Traded—Package Containing Fair 
Traded and Non-Fair Traded Products and Other Products.—A manufacturer was denied 
a temporary injunction to restrain a retailer from selling, below the fair trade price, a 
package containing (1) products fair traded by the manufacturer, (2) products not 
produced by the manufacturer, not trade-marked by it, and not fair traded by it, and 
(3) products bearing the trade-marks of other manufacturers but not fair traded by them. 
The New York Fair Trade Act does not permit the fixing of a fair trade price for such 
a combination of products, and this is not a case where the form and character of the 
basic product is altered so that a new article, possessing a completely different function, 
is created. The fixing of a fair trade price for such a package is contrary to the intent 
and purpose of fair trade legislation. 


See Fair Trade, Vol. 1, 7 3145.34. 
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[Enforcement Suit] 
Marruew M. Levy, Justice [Jn full text]: 


It appears without dispute that the plaintiff 
is a long-established manufacturer of photo- 
graphic equipment and supplies, that it is the 
owner of the trade marks “Eastman,” 
“Kodak,” “Brownie” and “Hawkeye,” that 
it has expended large sums of money to 
advertise and promote its name, trade 
marks and good will, and that it has en- 
tered into contracts with retail dealers in 
this state by the terms of which it has 
fixed minimum retail prices at which cer- 
tain of its products might be sold. 


These so-called fair-trade agreements were 
entered into by the plaintiff in pursuance 
of the Feld-Crawford Act enacted in 1940 
and contained in the General Business 
Law. Section 369-a permits price-fixing by 
contract of a “commodity which bears, or 
the label or content of which bears, the 
trade mark, brand or name of the pro- 
ducer or owner of such commodity and 
which is in fair and open competition with 
commodities of the same general class pro- 
duced by others * * *.” Section 369-b of 
the statute has been invoked by the plain- 
tiff in this action to obtain an injunction 
against the defendant, a non-signer of the 
fair-trading agreement, who has received 
due notice thereof. The defendant is a 
retailer doing business in New York City 
under the name of Tower Photo Shop. 
The merchandise involved is a package as- 
sembled and advertised by the defendant 
as the “Brownie Hawkeye Flash Outfit.” 
The matter comes before me on the plain- 
tiffs application for an injunction during 
the pendency of the action. 


[Combination of Products] 


The “Outfit” is packaged in a cardboard 
box on which appear the words “a Kodak 
Flash Outfit,” and a cover on which appears 
the legend “Made in Rochester, N. Y. by 
Eastman Kodak Company. Trade Mark 
Reg. U. S. Pat. Off.’ A sample of the 
package has been noted as an exhibit on 
this application. It contains a number of 
individual articles—(1) a Brownie Hawk- 
eye Camera, Flash Model; (2) a Kodalite 
Flasholder with Kodak 2-Way Flash- 
guard; (3) eight No. 5 Photoflash Lamps; 
(4) two Size C Batteries; (5) two rolls 
V 620 film; and (6) a thirty-two-page 
booklet entitled “Snapshots With Your 
Brownie Hawkeye Camera Flash Model.” 
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The price fixed by the plaintiff for the 
“Outfit” is $13.65, for the camera separately 
$6.95, and for each roll of film forty-five 
cents. The defendant has concededly sold 
the “Outfit” at a price less than $13.65, but 
for an amount in excess of the fixed prices 
of the camera and two rolls of film to- 
gether, which total $7.85. 


[Fair Trade and Non-Fair Trade 
Products| 


It is alleged in the complaint and moving 
papers (and the “Retailer Fair Trade Agree- 
ment’ and the sample exhibit submitted 
to the court appear to indicate) that. the 
plaintiff is the manufacturer of the “Outfit” 
and that it is trade marked by it. This 
the defendant denies. He points out that, 
of the six articles included in the package, 
only two (Nos. 1 and 5) are manufactured 
by the plaintiff and bear its trade mark 
and are fair traded; two (Nos. 2 and 6) 
are the plaintiff's products bearing its 
trade mark but are not fair-traded; and 
that the remaining two articles (Nos. 3 and 
4) are neither manufactured by the plaintiff 
nor bear its trade mark nor are fair-traded 
by it. These last two items (the photo- 
flash lamps and the batteries) are manu- 
factured by others than the plaintiff and 
the trade marks of these others appear 
thereon. These articles have been included 
by plaintiff in the “Outfit” package with- 
out change in form, substance or intended 
use, and have themselves not been price- 
fixed by their respective manufacturers, 


It may be that the initial papers in support 
of the motion should have made clear the 
fact that the “Outfit” contained some com- 
ponent articles not manufactured by the plain- 
tiff, not trade marked by it, not fair-traded 
by it, and that some items, bearing the trade 
marks of other manufacturers, were not price- 
fixed. But, as to these matters of fact, there 
is now no dispute, and, as I view the applica- 
tion on final submission, the problem goes 
deeper than mere pleading or presentation. 
The plaintiff says that it relies upon its being 
the “producer or owner” (General Business 
Law, sec. 369-a, subdiv. 1) of the package 
as a whole. The issue before me is whether 
the fair-trade statute or the plaintiff’s fair- 
trade agreement warrants an injunction with 
respect to an assembled commodity of this 
type. No precedents in point have been cited 
by counsel and none has been found by the 
court. [See note in 36 Cornell Quarterly 781 
(1951), entitled “Legislation: Business 
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Appraisal: N. Y. General Business Law 


sec. 369a,” wherein it is stated at page 788: 
“Combination package-sales through which 
the manufacturer hopes to increase his 
sales by combining a fair-traded product 
with another commodity are generally 
held to be an abandonment of the fair 
trade contract whenever the combination 
price fails to equal the price of the fair 
traded product plus that of the tie-in 
commodity.” 


Cases in New Jersey only are cited.] 


[Fair Trade Contract] 


Let me take up first the matter of the 
agreement, notice of which was given by the 
plaintiff to the defendant and other retailers. 
The pertinent provisions of the agreement 
read in substance as follows: 

“Whereas Kodak [the plaintiff] is the 
manufacturer of certain products now or 
hereafter made subject to this Agree- 
ment (hereinafter called ‘said Kodak prod- 
ducts’) listed in the Schedule * * * 
attached hereto * * *, which products are 
and will be distributed under the trade- 
marks, brands, or trade names owned by 
Kodak in fair, free, and open competition 
with commodities or products of the same 
general class produced or distributed by 
others * * *.” (Italics supplied.) 

The “Retailer Fair Trade Agreement Sched- 
ule of Products and Minimum Prices” at- 
tached to the agreement lists under the 
heading of “Kodak Roll Film” the item, 
among others, of “Film No. 620.” “Veri- 
chrome V,” at 45 cents. Under the heading 
of “Brownie Cameras” are listed, among 
other items, “Brownie Hawkeye Camera, 
Flash Model, 2%4 x 2%, $6.95,” and “Brownie 
Hawkeye Flash Outfit (includes Brownie 
Hawkeye Camera, Flash Model; Kodalite 
Flashholder with Kodak 2-Way Flashguard; 
8 No. 5 Photoflash Lamps; 2 Size C Bat- 
teries; 2 Rolls V 620 film; 32-page booklet 
‘Snapshots With Your Brownie Hawkeye 
Camera, Flash Model’), $13.65.” 

It may be, as claimed by the defendant, 
that the plaintiff’s fair-trade agreement and 
schedule, by express language, were limited 
to the “Brownie Camera” which descriptively 
headed both the “Hawkeye Camera” itself 
and the “Brownie Hawkeye Flash Outfit,” 
among other cameras. And it may be, too, 
that if in fact the plaintiff has sought by the 
method of listing used here, to price-fix the 
“Outfit” as a whole as well as the “Camera” 
and the “film” individually, it should have 
made clear to all—so that even he who runs 
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could read—that it did not itself manu- 
facture some of the packaged items and 
that it did not fair-trade each of these 
separately, and that as to the articles 
produced by others they were branded but 
not price-fixed by those others. That might 
well justify a denial of the injunction, at 
least pendente lite. But I do not want to 
rest my decision on these bases alone. To 
me the problem remains, and must be 
squarely faced, whether the fair trade legis- 
lation here involved permits price-fixing 
of the package as here assembled. And in 
seeking to arrive at a determination, we 
must keep in mind, in the language of the 
Court of Appeals in another connection, 
that this is not a case where the “form 
and character of the basic product is al- 
tered,” so that “a new article, possessing 
a completely different function is created” 
—where there is “in fact and in effect, a 
new and different commodity” (Guerlain, 
Inc., v. F. W. Woolworth Co. [1946-1947 
Reyna, CASS S| WAIISI) ZO? IN, WeG TUL W)e 


Under the common law, there was com- 
plete freedom of resale, and retail price- 
fixing by the wholesaler was unenforcible 
(see, as to constitutionality of the statute, 
Bourjois Sales Corp’n v. Dorfman, 273 N. Y., 
167). The Fair Trade Act, being in deroga- 
tion of the common law, must be strictly 
construed—unless, perhaps, a lenient inter- 
pretation will effectuate its beneficent pur- 
pose rather than bring in its train results 
more harmful than the remedy sought to 
be achieved by its enactment. The recog- 
nized intent of the statute is to enable a 
manufacturer to protect his good will by 
insulating his commodity from the com- 
petitive vicissitudes of the market place 
(Corey, Fair Trade Pricing: A Reappraisal, 
30 Harvard Business Review, No. 5, page 47 
[1952]). But a sime qua non to effectuating 
that purpose is, it seems to me, that the 
producer must sell the commodity under 
his brand or trademark and to have it price- 
fixed. In my view, it would frustrate that 
intent were protection of the statute afforded 
a manufacturer of a product (trade-marked 
and fair-traded by him) who grouped with 
that article other items (branded but not 
fair-traded by him) and then labelled the 
assembled package with the trademark in 
question. In my view, too, the function of 
fair-trade legislation would be aborted were 
the producer warranted in claiming protec- 
tion of the statute for a package in which 
he has assembled other articles manu- 
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factured by others and themselves not 
fair-traded and not bearing the producer’s 
trademark. The provisions of the statute 
“are wholly inapplicable to unmarked goods” 
(General Electric Co. v. Masters, Inc. [1954 
TRADE CASES { 67,776], 307 N. Y., 229, 238). 


[Combination Sale Not Permitted by Act] 


Moreover, to enable the owner of a trade- 
mark to use his registered brand in connec- 
tion with the sale of a package containing 
a number of component parts, some of which 
are produced or owned by the seller and 
carry his trade-mark, and others of which 
are not produced by him, do not carry his 
trademark and individually and independently 
are not fair-traded, might facilitate a practice 
not at all within the meaning of the act 
and might result in unlimited vices in com- 
merce and difficulties in law enforcement. 
In the end, the price-fixed tail might be per- 
mitted to wag the unbranded and non-fair- 
traded dog. The result might be that the 
statute would protect not the trademark 
or the fair trade, but rather the unmarked 
and the unfair. It seems clear to me that 
the statute was intended to protect the fair- 
trader, not the free-loader. And the problem 
before me is not what the statute might 
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provide, but rather what it does provide. 
If the Legislature intended to permit the 
manufacturer of one or two articles to 
brand, trademark and price-fix them, and 
with that as a peg to be able to include 
these articles in a package containing any 
number of other items—not themselves 
branded, trademarked or price-fixed—and 
then to price-fix the whole package, the 
statute should clearly and unmistakably 
So provide. 

It may be that even under the present 
legislation each package thus assembled 
should be considered on its own—with re- 
spect to the number of the articles, and the 
value and use of each of them—with the 
framework of the fair trade agreement 
and of the facts. Even if that be so, suf- 
ficient has been presented to me in the 
instant case to compel the denial of the injunc- 
tion pendente lite, and to relegate the plain- 
tiff to the establishment of its case upon 
the trial. Under recognized principles of 
law, an injunction pending final determina- 
tion should not be granted unless the right 
to it is clear. That is not the situation here. 

Order signed, denying the present ap- 
plication. 


[67,953] Union Carbide and Carbon Corporation v. White River Distributors, Inc. 
In the Supreme Court of Arkansas. No. 553. Opinion delivered February 7, 1955. 
Appeal from Independence Chancery Court. P, S. CUNNINGHAM, Judge. Affirmed. 


Arkansas Fair Trade Act 


Fair Trade—Constitutionality of Arkansas Fair Trade Act—Nonsigner Provision— 
Due Process Clause of Arkansas Constitution.—The Arkansas Fair Trade Act, as applied 
to nonsigners of fair trade contracts, is unconstitutional under Section 8, Article 2, of the 
Arkansas Constitution, which provides that no one Shall be deprived of his property 
without due process of law. The right of a nonsigner to sell his Property at a price 
agreeable to him is a valuable property right. Since this right is guaranteed by the Con- 
stitution and has not been contracted away, the legislature has no right by an enactment 
to take it away unless the legislature has the right by virtue of its inherent police power, 
and then only to protect the public welfare. The effect of the Act, under the nonsigner 
provision, is not to protect the public welfare. 

Although the trial court held the Act unconstitutional under Sections ZO Lous 
and 29, Article 2, of the Constitution, the Arkansas Supreme Court limited its determina- 
tion to Section 8, Article 2, of the Constitution, Also, the Supreme Court stated “We 
make no finding as to the constitutionality of the remainder of the Act if Section 6 [the 
nonsigner provision] is deleted.” 

See Fair Trade, Vol. 1, J 3085, 3258. 

For the appellant: Eichenbaum, Walther, Scott & Miller, Little Rock, Ark. 


For the appellee: W. D. Murphy, Jr., Batesville, Ark.; and Wright, Harri Lind 
& Upton, Little Rock, Ark. baer Soren ss bade 


Affirming a judgment of the Arkansas Chance Court, Ind d 1 
Trade Cases {[ 67,781. My » independence County, 1954 
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Paut Warp, Associate Justice [In full 
text]: This appeal seeks to sustain the con- 
stitutionality of Act 92 of 1937 commonly 
known as the “Arkansas Fair Trade Act,” 
which is found in Ark. Stats. § 70-201 through 
§ 70-208. 

Appellant, a corporation, manufactures an 
anti-freeze product which it sells under the 
trade name of ‘“Prestone.” Under the Act 
it contends it has the right to require all 
retailers in Arkansas to seil Prestone to 
consumers at the price of $3.75 per gallon. 
Appellee, a corporation operating a retail 
store in Batesville, advertised and sold Pres- 
tone for $2.97 per gallon. Appellant filed 
suit in Chancery Court, under the provi- 
sions of Section 6 of the Act, to restrain 
appellee, and the Court refused to enjoin 
on the ground that the Act violates Sections 
2, 8, 18, 19 and 29, Article 2 of the Arkansas 
Constitution. 

The scope of our investigation has been re- 
stricted by agreement of the parties and by 
the conclusion we hereafter reach, all as 
presently stated. 

No Federal constitutional question is in- 
volved, and all pertinent facts are stipulated. 
Appellee contends that said Act, since its 
adoption, was rendered void because similar 
Acts have been held in conflict with the 
Sherman Anti-Trust Act, and that to be 
effective the Act would have to be re- 
enacted. We have chosen to place our 
decision on other grounds and therefore 
pretermit this question. 

The question presented for our deterrnina- 
tion can also be further limited in three 
respects. 

(a) Disregarding Section 6 of Act 92, 
there is no contention here by appellee that 
appellant does not have the right, under 
the Act, to fix the price at which Prestone 
must be sold to the public provided it does 
so by written agreements with the retailers, 
either direct or through its wholesaler. Sec- 
tion 6 of the Act however is designed 
to bind appellee to sell at the price fixed 
by appellant even though it [the retailer] 
signed no agreement and even though it 
lawfully held title to and was lawfully in 
possession of a quantity of Prestone. So 
hereafter when we speak of the effect or 
validity of the “Act” we will refer particu- 
larly to Section 6. We make no finding 
as to the constitutionality of the remainder 
of the Act if Section 6 is deleted. It is 
necessary to explain that appellant did 
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have a contract with one retailer in Ar- 
kansas to sell at $3.75 per gallon, and that 
under the terms of the Act this binds every 
other retailer in Arkansas [including ap- 
pellee] to sell at the same price. 


(b) While the trial court, in holding the 
Act unconstitutional, stated it violated Sec- 
tions 2, 8, 18, 19, and 29 of Article 2 of the 
Arkansas Constitution, the burden of our 
consideration will relate to Section 8 which 
says that no one shall be deprived of his 
property without due process of law, and 
in doing so we do not intend to intimate 
that the other sections are not relevant to 
the issue here. 


(c) We also eliminate any consideration 
of justification of the Act on the ground 
that it prevents ruinous competition caused 
by selling below cost, first, because we do 
not conceive that to be the purpose of the 
Act and, secondly, because it is stipulated 
that appellee made a profit by selling at 
$2.97 per gallon. 

It is stipulated that: (a) Prestone, bearing 
the Trade-Mark, is and has been in fair 
and open competition in this state with 
products of the same general class pro- 
duced and distributed by others [a require- 
ment of the Act]; (b) Appellant, through 
its distributor, on or about September 17, 
1952 entered into a written agreement with 
a selected retail dealer in this state whereby 
said retailer agreed not to sell Prestone to 
the public at less than the price agreed on, 
which price was $3.75 per gallon; (c) Since 
September 17, 1952 appellee has advertised 
for sale and has sold at retail Prestone for 
less than the fixed price, and unless re- 
strained will continue to do so; (d) At all 
times pertinent hereto appellee had notice 
of the existence of the aforesaid agreement 
and of the retail price mentioned therein 
[as required by the Act]; (e) All of the 
said sales of Prestone made by appellee 
were at a profit; (f) There are other retail 
dealers in the Batesville area who sell 
Prestone at the fixed price but they have 
threatened to discontinue handling Prestone 
and switch to other brands unless appellee 
is stopped from selling at the reduced price. 
If such dealers should so discontinue handling 
Prestone appellant would lose a substantial 
amount of business. Likewise, if appellee 
is not restrained, other retail dealers through- 
out the state may switch to other brands, 
resulting in appellant’s price structure in 
Arkansas and its rights under the Arkansas 
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Fair Trade Act being jeopardized; (g) The 
right of appellee, if such right exists, to sell 
Prestone at the reduced price is a valuable 
Property right, and; (h) Appellee has not 
signed any Fair Trade Agreement with 
appellant or with any of the latter’s agents 
or distributors. 

The issue. Under the above statement 
the one pivotal issue to be considered is, 
as we view it, whether the Act [including, of 
course, Section 6 thereof] constitutes an abuse 
of the police power of the Arkansas Legis- 
lature. The question is thus stated for these 
reasons: 

(a) The right of appellee to sell its own 
Property at a price agreeable to it is a right 
guaranteed by the Constitution since it is 
a valuable property right. That such right 
to sell is a valuable property right cannot 
be denied. First, appellant has stipulated 
that it “is a valuable property right.” Sec- 
ondly, our courts have recognized this to 
be a fact. In Coppage v. Kansas, 236 U.S. 1, 
the court said: 

“Included in the right of personal 
liberty and the right of private property 
is the right to make contracts for 
the acquisition of property If this 
right be struck down or arbitrarily inter- 
fered with there is a substantial impair- 
ment of liberty in the long established 
constitutional sense.” 

(b) Since the “valuable property right” 
belonging to appellee is guaranteed by the 
constitution and has not been contracted 
away, it is axiomatic, or it is at least not 
questioned by appellant, that the legislature 
has no right by an enactment to take it 
away unless it has the right by virtue of 
its inherent police power, and then only 
to protect the public welfare. This prin- 
ciple is so well established by our courts 
that citations would appear useless. It is 
recognized in most if not all of the decisions 
both upholding and denying the constitu- 
tionality of Fair Trade Acts, some of which 
will be mentioned later. It was the basis 
of our own decision in Noble v. Davis, 204 
ATK 156. 1615S.W 2d 189, which will be 
discussed hereafter, Consequently our spe- 
cific task is to determine if it can reasonably 
be said that said Act 92, in effect, promotes 
the general welfare. But before we attempt 
to reach a conclusion on this specific point 
it will be helpful to understand just what 
the Act really does or accomplishes. 

What the Act does. Considering the Act 
in relation to this particular case, it virtu- 
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ally gives appellant the absolute right to fix 
the price at which Prestone must be sold 
to the consuming public in Arkansas with- 
out regard to the cost of manufacture or 
distribution. We are not forgetting that 
it must first contract with one retailer in 
the state and appellee must have knowledge 
of contract and the fixed price, but these 
provisions consist more of form than sub- 
stance and merely indicate a desperate at- 
tempt to hedge against the charge of 
unconstitutionality. Nobody doubts the 
feasibility of appellant acquiring one con- 
tract dealer out of the hundreds of retail 
dealers in the state, or the feasibility of 
bringing this information to all other deal- 
ers. If securing a contract with one dealer 
binds all others, then the corollary would 
be that, absent such contract, the others 
are not bound. It is frightful to think a 
device so easily concocted could destroy 
the constitutional bulwark protecting our 
personal liberties and the public welfare. 

Considerable discussion in opinions sup- 
porting similar Fair Trade Acts has been 
devoted to distinguishing vertical from 
horizontal price fixing, concluding that the 
Act deals only with the former and that 
it is not objectional. Without evaluating 
the merit or relevancy of such discussions, 
it suffices at this time to reassert that the 
Act does permit price fixing to the extent 
heretofore mentioned. 


Public Welfare. There are several con- 
sidered matters which impel us to con- 
clude that the effect of the Act is not to 
Protect the public welfare and therefore 
violates our Constitution. 


(a) Full and free competition is the long 
recognized basis of our economy. Trade- 
marked articles comprise a large number 
of the commodities in common use today 
and it is common knowledge that the num- 
ber is increasing. There is nothing in the 
Act to limit the extent of increase. We can 
think of no way in which the public welfare 
was being jeopardized under the system of 
free competition prior to 1937 which sug- 
gested the necessity or advisability of im- 
posing the restrictions contained in Act 92, 
and we can think of none that exists today. 
To the contrary, we believe it is generally 
recognized that the interest of the public 
is best served by the opportunity to buy 
commodities in a freely competitive market. 
We recognize that competition is preserved 
to a degree under the Provisions of the 
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Act, but it must be admitted that it is also 
restricted to a degree. The Act can be 
sustained only if it enhances the general 
welfare and not if it restricts it to only a 
small extent. 

We are not unmindful of the fact that a 
trade-mark has value which is entitled to 
protection, as is recognized in many cases 
cited by appellant. The answer to this con- 
tention is that, appellant’s trade-mark had 
ample protection prior to the enactment of 


any Fair Trade Act, and Act 92 gives it. 


additional protection [by contract] even 
though Section 6 be deleted. Appellant has 
no right to expect additional protection if 
it is at the expense of the general welfare. 

(b) History of the Act. The history of the 
promulgation of Fair Trade Acts justifies 
the inference they were thought to benefit 
a few manufacturers and not the general 
public. Nowhere has our attention been 
called to any demand by the public for the 
enactment of such legislation. On the con- 
trary it appears that special groups have 
been active in its support. 

Our attention has been directed to Re- 
port No. 1292, House of Representatives, 
82nd Congress, 2nd Session, in which, 
among other things, it was said: 


“By far the most enthusiastic advocate 
of fair trade legislation is the retail drug- 
gist and the most active group in his 
association, the National Association of 
Retail Druggists. For over half a century 
this Association has been fighting for fair 
trade. Almost single handed it secured 
the adoption of the Miller-Tydings Act 
and most state laws 


“Very few manufacturers other than 
those in the drug, cosmetic and_ toilet 
goods industries either individually or 
through their associations have publicly 
urged price maintenance legislation upon 
Congress in recent years There 
is also a noticeable lack of representatives 
of the general public in support of fair 
trade. No general labor or farm group 
has appeared, at least in recent years, in 
favor of fair trade.” 


Likewise we find in The Report of the 
Federal Trade Commission on Resale Price 
Maintenance, it was stated in 1945, that: 


“Minimum resale price maintenance was 
originally advocated by manufacturers of 
highly individualized, trademarked, trade- 
named, or branded products as a means 
of protecting them from unrestrained price 
cutting among dealers to whom the prod- 
ucts were sold outright. When finally 
enacted by the states, and by the Con- 
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gress, however, its enactment was urged 
almost entirely by a few well organized 
dealer groups as a means of eliminating, 
price competition both of dealers using 
the same method of distribution and of 
dealers using new and different methods 
of distribution.” 

(c) Our Own Decisions. Although this 
is the first time Act 92 has been before 
this court for interpretation relative to con- 
stitutionality, yet the course we should take 
here is clearly indicated by our former 
decisions on closely related issues. 

We call attention to Beaty v. Humphrey, 
State Auditor, 195 Ark. 1008, 115 S. W. 
2d 559, not because of the final conclusion 
there reached but because the reasoning 
there used is significant and because it 
throws lights on a later decision which will 
be emphasized. In the Beaty case this court 
held constitutional Act 313 of 1937 which 
regulated the practice of barbering by pre- 
scribing a method of examining, licensing, 
and training barbers and maintaining sani- 
tary conditions, prescribing certain fees but 
not fixing prices for services rendered. It 
was said that if the legislature had any 
right to pass the Act “it comes within the 
police power of the State”. It was then 
said, by adopting language from another 
decision, “Therefore, we are confronted with 
the question of whether the regulation of 
the occupation of barbers is necessary to 
the public health”. It was then concluded 
that the Act was proper for the protection 
of the public and, consequently, a proper 
exercise of the police power, but not with- 
out this warning: “The police power of the 
state is one founded in public necessity and 
this necessity must exist in order to justify 
its exercise.’ The opinion was written by 
Justice McHaney. 

Just four years later Justice McHaney 
wrote the decision in Noble v. Davis, supra. 
This time the court was called on to con- 
sider the constitutionality of Act 432 of 1941 
which fixed the charges to be made by bar- 
bers for their services. In holding Act 432 
unconstitutional the court employed lan- 
guage and reasoning applicable to the matter 
here under consideration. 

Act 432, like Act 92, declared its purpose 
to be “the protection of the public safety, 
health, welfare and general prosperity .. .”, 
but the court said this “is the declaration of 
a non-existing fact.” It was stated that bar- 
bering was a profession of common right 
although subject to regulation under the 
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Police power, but that there is no justifica- 
tion of a regulatory statute “except as they 
relate to the public and are for its benefit.” 
After mentioning that the real purpose of 
Act 432 was to fix minimum prices and 
regulate hours of work, the court said: 


“Now just what connection these three 
purposes have with the ‘protection of the 
public safety, health, welfare and general 
Prosperity,’ or with either of them, is dif- 
ficult to perceive. How can the price a 
barber charges for a haircut or shave, or 
the commission the owner pays the bar- 
bers, or the hour the shop opens or closes 
affect the public safety, health, welfare or 
Prosperity? Such connection is visionary 
and not real.” 

The underlying principle upon which the 
court rested its decision, and which we think 
controls the matter under consideration here, 
is well stated in the following language 
which the court adopted from Am. Jur: 


“The mere assertion by the Legislature 
that a statute relates to the public health, 
safety, or welfare does not in itself bring 
that statute within the police power of a 
state, for there must always be an obvious 
and real connection between the actual 
provisions of the police regulations and 
its avowed purpose and the regulation 
adopted must be reasonably adapted to 
accomplish the end sought to be attained. 
A statute or ordinance which has no real, 
substantial, or rational relation to the 
public safety, health, moral, or general 
welfare is a palpable invasion of rights 
secured by fundamental law and cannot 
be sustained as a legitimate exercise of 
the police power. One application of the 
familiar rule that the validity of an act is 
to be determined by its practical opera- 
tion and effect, and not by its title or 
declared purpose, is that a constitutional 
right cannot be abridged by legislation 
under the guise of police regulations. The 
exercise of the power must have a sub- 
stantial basis and cannot be made a mere 
pretext for legislation that does not fall 
within it. The Legislature has no power, 
under the guise of police regulations, 
arbitrarily to invade the personal rights 
and liberty of the individual citizen, to 
interfere with private business or impose 
unusual and unnecessary restrictions upon 
lawful occupations, or to invade property 
rights.” 


(d) Supporting Decisions from Other 
States. Fair Trade Acts, like our Act, have 
been held unconstitutional in Florida, Mich- 
igan, and Georgia. We shall examine 
these decisions in the order named. 


Florida was the first state to hold a Fair 
Trade Act unconstitutional, in Liquor Stores, 
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Inc. et al. v. Continental Distilling Corp. 
[1948-1949 Trape Cases { 62,396], 40 So. 2d 
371, decided in 1949. Perhaps the gist 
of the reasons given for the court’s con- 
clusion is couched in its own words: “Con- 
stitutional law never sanctions the granting 
of sovereign power to one group of citizens 
to be exercised against another group unless 
the general welfare [the court’s own em- 
phasis] is served.” The court, after ac- 
knowledging the property right which a 
manufacturer has in a trade-mark and that 
it should be and is protected as other prop- 
erty rights, said: “If he may claim addi- 
tional advantages, then he must look to the 
law emanating from the police power. If 
the advantage is personal as distinguished 
from the general public then the police 
power may not be invoked.” In comment- 
ing upon other decisions which uphold the 
Act, the court states that many of them 
rested on “the proponent’s statement that 
the general welfare would be served”, and 
then quoted language from a report of 
Federal Trade Commission which, in the 
court’s opinion, proved just the opposite. 

Michigan was next to strike down a Fair 
Trade Act in 1952, in the case of Shake- 
speare v. Lippman’s Tool Shop Sporting 
Goods Co. [1952 Trape CAsEs 1 67,303], 334 
Mich. 109, 54 N. Wy. 2d! 268. The ‘court 
there specifically approved the reasoning in 
the Florida case, supra, holding the Act 
could not be sustained under the police 
power of the state, that it violated the due 
process clause, and that it bore no reason- 
able relation to the general welfare. The 
court took note of the fact that most of 
the states considering the same Act had 
upheld its constitutionality, but said that 
it considered the better reasoned view was 
that of the Florida Supreme Court. 

Georgia. Perhaps the most thorough con- 
sideration that has been given to this kind 
of an Act by any court has been that given 
by the Supreme Court of Georgia which 
has twice held such Act unconstitutional. 
In the first case, Grayson-Robinson Stores 
Inc. v. Oneida, Limited [1953 Trane CASES 
1 67,442), 209) Gas. 613. J5uSi Baad 161, 
decided in 1953, the court struck down the 
Act merely by referring to its reasoning in 
a former decision and stating that the Act 
offends that part of the constitution which 
provides, “‘No person shall be deprived of 
life, liberty, or Property except by due 
process of law.’” 

It being thought perhaps by the propo- 
nents of Fair Trade Acts that the Supreme 
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Court of Georgia had not given due con- 
sideration to the question or that the declara- 
tion mentioned above was obiter dictum, the 
same question was again presented to the court 
in the case of Cox et al. v. General Electric 
Company [1955 TrapeE Cases J 67,934], in 
which a decision was released January 10, 
1955 and which is final at this time. We 
emphasize this case because it expresses 
our view in regard to certain arguments 
which have been advanced in many of the 
decisions relied on by the appellant in this 
case, such as: The declared purpose of the 
Act to promote the general welfare; The 
property right adhering to the trade-mark, 
and; The prerogative of this court to be the 
final arbiter. Among other things the court 
said: “What the courts of other states have 
decided is not controlling, and this is one 
of the few powers left to states to decide 
for themselves regardless of what the Su- 
preme Court of the United States may or 
may not have decided.” The last two 
sentences express our view regarding the 
relation of Act 92 to our own Constitution. 
They read: 

“The scheme described in the petition 
now under consideration permits a manu- 
facturer, under the guise of protecting his 
property rights in a trade name and trade- 
mark to control the price of his product 
down through the channels of trade into 
the hands of the ultimate consumer, and 
into the hands of persons with whom he 
has no contractual relation whatever. This 
statute clearly violates the provisions of 
the due process clause of the Constitution 
of the State of Georgia.” 


We also agree with a statement, not 
original with us, to the effect that: It is 
a generalization, but not an overstatement, 
to say that the effort to “fix prices” is made 
by groups who desire to sell something for 
more than the sponsoring group believes 
that the purchasing public would pay for 
that “something” without an enforced fixed 
price. It would seem apparent that the 
principal objective of minimum price main- 
tenance is the protection of profit margins 
for retailers and distributors unable or un- 
willing to meet the pressure of competition. 


Decisions upholding Constitutionality, It 
would not seem proper to close this opin- 
ion without specifically recognizing that there 
are many more decisions upholding the Act 
than there are rejecting it, and we do not 
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want to leave the impression that we are 
not reluctant to differ with such impressive 
authority. The highest courts in seventeen 
states have concluded Fair Trade Acts, con- 
taining sections like Section 6 of our Act, 
constitutional. Most of the decisions are 
listed in the Shakespeare case, supra, We can 
only say that we have carefully considered 
each of these decisions and remain uncon- 
vinced. These decisions certainly contain 
such merit as to justify more thorough com- 
ment than we are justified in making due 
to the length of this opinion. : 


Finding no error, the decree of the trial 
court is affirmed. 


Justices McFapp1n and GrorcE Rose SMITH 
concur. 

Concurring Opinion 

Ep. F. McFappin, Associate Justice (Con- 
curring): The majority limits the effect of 
its holding to Section 6 of the Arkansas 
Fair Trade Act (Act 92 of 1937). That sec- 
tion is referred to as the “non-signer” sec- 
tion. I agree with what the majority has 
said about the invalidity of Section 6 of 
the Act; but I go further and say the entire 
Act 92 of 1937 is unconstitutional, under the 
authority of our own case of Noble v. Davis, 
204 Ark. 156, 161 S. W. 2d 189. In that case 
we were considering Act 432 of 1941, 
which authorized the State Board of Barber 
Examiners to fix the minimum price for 
barber services throughout the State. We 
held that Act to be unconstitutional, be- 
cause it was a price fixing Act and violative 
of the Constitution. 

If the State Board of Barber Examiners 
cannot fix the minimum price of a haircut 
or a shave, then I cannot see how, by any 
stretch of the imagination, the Union Car- 
bide Company should be allowed, by con- 
tract, to fix the price for which Prestone 
may be sold by its contract dealers in the 
State of Arkansas. So I think that Noble v. 
Davis disposes of the entire Act here at 
issue. 

In Gipson v. Morley, 217 Ark. 560, 233 
S. W. 2d 79, the majority of this Court up- 
held Act 282 of 1949, which allowed for 
fixing the price for which liquor might be 
sold. I dissented ia that case, because I 
have all the time maintained that price- 
fixing—whether on liquor, Prestone, shaves, 
haircuts, or any other article, service, or 
commodity—is violative of the Constitution. 
I anticipate that some day the holding in 
Gipson v. Morley will be overruled, and the 
holding in Noble v. Davis will be treated as 
our fundamental policy. The trend of de- 
cisions is in that direction. 
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[67,954] McGraw Electric Company v. Lewis & Smith Drug Co., Inc. 


In the Supreme Court of the State of Nebraska. No. 33593. Filed February 11, 1955; 
opinion modified and motion for rehearing overruled on May 6, 1955. 


Appeal from the District Court for Douglas County. Jacxson B. CuAseE and JAMES 
M. Parton, Judges. 
Nebraska Fair Trade Act 


Fair Trade—Constitutionality of Nebraska Fair Trade Act—Nonsigner Provision— 
Grant of Special Privileges and Immunities, Deprivation of Liberty and Property Without 
Due Process of Law, and Unconstitutional Provision Inducement to Passage of Act.— 
The Nebraska Fair Trade Act as well as the nonsigner provision of the Act is unconstitu- 
tional and void under the Nebraska Constitution. The nonsigner provision is unconstitutional 
for the reason that, within the meaning of the prohibition of the Constitution, it grants 


special privileges and immunities to producers and wholesalers of commodities bearing 


a trade-mark, brand, or name of the producer or wholesaler. 
producers, wholesalers, distributors, and retailers, 


To all others in trade as 
the privileges and immunities of the Act 


(such as permitting one producer and one retailer to do on behalf of a class of retailers 
that which legally the members of the class are forbidden to do on their own behalf, 
compelling retailers to observe the terms of an agreement to which they have never given 
assent, and immunizing persons against competition) are denied. Also, the nonsigner 


provision is unconstitutional because it has the 


effect of depriving persons of liberty and 


property without due process of law. It confers upon persons the power to fix and 
enforce prices without impositions of standards, and there is an absence of anything in 


the Act or its title indicating that the purpose 


of the provision is in the public interest. 


The entire Act is unconstitutional under the Constitution on the ground that an unconstitu- 
tional section of the Act, the nonsigner provision, was an inducement to the passage 


of the Act. 


The Nebraska Fair Trade Act is not violative of the United States Constitution. 


See Fair Trade, Vol. 1, J 3085.29, 3258. 


For the appellant: Shotwell, Vance & M 
Chicago, III. 


archetti, Omaha, Neb.; and Lynn A. Williams, 


For the appellee: Swarr, May, Royce, Smith & Storey, Omaha, Neb. 


Amicus Curiae: Jack W. Marer, Omaha, 


Herman T. Van Mell, Chicago, III. 


Neb.; Samuel V. Cooper, Omaha, Neb.; and 


Affirming a decision of the Nebraska District Court, Douglas County, 1954 Trade 


Cases {| 67,682. 


Heard before Simmons, C. J., CARTER, 
BosLaueH, JJ. 


[Syllabus] 


1. In an equity case this court will 
consider the evidence de novo and arrive 
at an independent conclusion. 


2. The Fair Trade Act is not violative of 
the Constitution of the United States but is 
violative of the Sherman Anti-Trust Act. 


3. Section 59-1105, R. R. S, 1943, of the 
Fair Trade Act is unconstitutional for the 
reason that it grants special privileges and 
immunities to such persons and parties as 
are described in section 59-1102, R. R. S. 
1943, of the act. 

4. Section 59-1105, R: R. S. 1943, of the 
Fair Trade Act is unconstitutional for the 
reason that, within constitutional meaning, 
it deprives of liberty and Property without 
due process of law. 
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5. Section 59-1105, R. R. S. 1943, of the 
Fair Trade Act is unconstitutional for the 
reason that it confers upon persons the power 
to fix and enforce prices of merchandise 
without impositions of standards therefor. 


6. Section 59-1105, R. R. S. 1943, of the 
Fair Trade Act is unconstitutional for the 
reason that there is an absence of anything 
apparent in the act or its title indicating 
that the purpose of the section is in the 
public interest. 


7. The question of whether or not legis- 
lation is in the public interest is ordinarily 
one for legislative determination, but the 
Legislature may not, under the guise of 
regulation in the public interest, impose 
conditions which are on their face unrea- 
sonable, arbitrary, discriminatory, or con- 
fiscatory. 
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8. The Legislature may not constitutionally, 
under the guise of public interest, grant 
power without control or check, which may 
be exercised at will, with or without reason, 
arbitrarily or capriciously. 


9. If an unconstitutional section of an 
act was an inducement to the passage of 
an entire act the entire act is unconstitu- 
tional. 


10. If an act as originally passed was 
unconstitutional because it contained mat- 
ter different from that expressed in the 
title, or referred to more than one subject 
matter, it becomes valid law, if otherwise 
constitutional, on adoption by the Legisla- 
ture and incorporation into a general revi- 
sion without reference to title as originally 
enacted. 


11. An act invalid before inclusion in a 
revision by reason of the fact that it was 
induced by an unconstitutional section of 
the act remains invalid and is not aided or 
revived by incorporation into an authorized 
revision. 


[Judgment for Defendant in Trial Court] 


YEAGER, J. [Jn full text]: This is an action 
in equity by McGraw Electric Company, a 
corporation, plaintiff and appellant, against 
Lewis & Smith Drug Co., Inc., a corpora- 
tion, defendant and appellee, instituted and 
tried in the district court for Douglas 
County, Nebraska. The case was tried to 
the court at the conclusion of which a 
decree was rendered in favor of the de- 
fendant and against the plaintiff. Following 
the rendition of decree a motion for new 
trial was duly made and regularly over- 
ruled. From the decree and the order over- 
ruling the motion for new trial the plaintiff 
has appealed. 


In order that a comprehensive under- 
standing may be had of the issues and the 
matters involved in this appeal a rather 
lengthy exposition of the issues made by 
the pleadings and of the subject matter of 
the controversy appears to be necessary. 


[The Nebraska Fair Trade Act] 


The Legislature of Nebraska at its regular 
session in the year 1937 enacted what was 
designated as the Fair Trade Act. The 
act was otherwise designated as chapter 
136 of the Laws of 1937. It contained 13 
sections, only 9 of which are of concern 
here. Eight sections now appear as sections 
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59-1101 to 59-1108, R. R. S. 1943, and the 
other appears in the revision of 1943 as 
section 59-801, R. R. S. 1943. The reason 
for this 9th section being placed as it is in 
the revision is that the act, except this one 
section, was new, whereas this section was 
amendatory of section 59-801, Comp. St. 
1929, which was a part of the statutory 
article relating to acts and practices in 
unlawful restraint of trade. There have 
been no amendments to the act since its 
original passage. Statutory references here- 
inaiter will be to the sections as they appear 
in the 1943 revision. Reference to the 1943 
revision and the reissue thereof will not be 
repeated. 


The title to the act as it was originally 
passed is as follows: 


“AN ACT to protect trade-mark own- 
ers, producers, wholesalers and the gen- 
eral public against injurious and uneconomic 
practices in the distribution of competitive 
commodities bearing a distinguishing 
trade-mark, brand or name through the 
use of voluntary contracts establishing 
minimum re-sale prices and providing for 
refusal to sell such commodities unless 
such minimum re-sale prices are ob- 
served; to amend Section 59-801, Com- 
piled Statutes of Nebraska, 1929; to 
repeal said original section; and to declare 
an emergency.” 


Section 59-1101 is a definition of terms 
but otherwise it is not significant herein. 


Stated positively and plainly, instead of 
negatively as in the statute, section 59-1102 
provides that contracts establishing a mini- 
mum price of commodities by the producer 
or wholesaler of commodities themselves 
or the labels or containers of commodities 
which bear the trade-mark, brand, or name 
of the producer or wholesaler, which com- 
modities are in free and open competition 
with commodities of the same general class 
produced and distributed by others, shall be 
lawful. There are other provisions in the sec- 
tion but they are not of immediate concern. 

Section 59-1103 provides that no contract 
contemplated by section 59-1102 shall be 
entered into by anyone other than the owner 
of the trade-mark, brand, or name used in 
connection with such commodity or by a 
wholesaler specifically authorized so to do 
by the owner of the trade-mark, brand, or 
name. 

Section 59-1104 contains conditional es- 
cape provisions from the obligations im- 
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posed by a contract entered into pursuant 
to the terms of section 59-1102. Nothing 
further need be said here about it since 
neither the cause of action nor the defense 
thereto depends upon any of these provi- 
sions. 

The text of section 59-1105 is as follows: 
“Willfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of sections 59-1101 to 59-1108, 
whether the person so advertising, offer- 
ing for sale or selling is or is not a party 
to such contract, is unfair competition and 
is actionable at the suit of any person 
damaged thereby.” 

The purport and effect of the two sections 
together in the connection of concern in 
this case is to say that in the event of the 
entry into an agreement between the owner 
or wholesaler of a trade-mark, brand, or 
name used in connection with a commodity 
and a retailer or reseller of such commodity 
agreeable to the provisions of section 59-1102, 
no other retailer or reseller of such com- 
modity, whether he be a party to the 
agreement or not, having notice of the 
agreement, shall sell, advertise, or offer 
for sale any such commodity at less than 
the price stipulated in the agreement. The 
action is the outgrowth of claimed violations 
of section 59-1105 in is relation to sections 
59-1102 and 59-1103. 


Section 59-1106 grants a producer or 
wholesaler the right to refuse to sell com- 
modities contemplated by the act to any- 
one refusing to enter into an agreement 
pursuant to the terms of section 59-1102. 


The two remaining sections in the revi- 
sion, they being sections 59-1107 and 59-1108, 
have no bearing on the controversy herein. 


[Nebraska Antitrust Law] 


Prior to 1937, section 59-801, Comp. St. 
1929, was a prohibitory provision embracing 
a criminal penalty as follows: 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy in 
restraint of trade or commerce, within 
this state, is hereby declared to be illegal. 
Every person who shall make any such 
contract or engage in any such combina- 
tion or conspiracy shall be deemed guilty 
of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not 
exceeding five thousand dollars, or by 
imprisonment not exceeding one year or 
by both.” 
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By the amendment of 1937 contained in 
the act under examination, which by revi- 
sion has become section 59-801, R. R. S. 
1943, the matters authorized by the provi- 
sions hereinbefore referred to were excepted 
from the former prohibition and the former 
penalty. The amended section is as follows: 


“Except as to any contract executed 
pursuant to or under the authority of the 
provisions of the Fair Trade Act, every 
contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of 
trade or commerce, within this state, is 
hereby declared to be illegal. Every per- 
son who shall make any such contract or 
engage in any such combination or con- 
spiracy shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof 
shall be punished by a fine not exceeding 
five thousand dollars, or by imprison- 
ment not exceeding one year, or by both.” 


[Enforcement Complaint] 


By petition and amendment thereto, for 
its cause of action, the plaintiff alleged 
substantially, among other allegations not 
necessary to be repeated here, that it was 
a corporation organized under the laws of 
the State of Delaware with a place of 
business at Elgin, Illinois, known as Toast- 
master Products Division; that the principal 
business of the Toastmaster Products Divi- 
sion is the manufacture and sale of Model 
1-B14 Automatic Pop-up Toasters which 
have for many years been manufactured 
and sold under the trade-mark “Toast- 
master’; that these toasters were in fair 
and open competition with toasters of the 
same general class; that on August 2, 1952, 
the plaintiff entered into a retail agreement 
such as is contemplated by section 59-1102 
with Hardy Furniture Company of Lincoln, 
Nebraska, and that on August 21, 1952, it 
entered into a like contract with Orchard 
& Wilhelm Company of Omaha, Nebraska; 
that in these agreements the minimum re- 
selling or retail price on “Toastmaster” was 
fixed at. $23; that the defendant is a cor- 
poration and is operating a retail drug 
store in Omaha, Douglas County, Nebraska; 
that the defendant was duly notified of the 
contracts entered into between the plaintiff 
and Hardy Furniture Company and Or- 
chard & Wilhelm Company; and that after 
receiving notice of the agreements the de- 
fendant as a retailer advertised and offered 
for sale “Toastmasters” at a price less than 
$23, the minimum price fixed in the agree- 
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ments contrary to the provisions of the 
Fair Trade Act and particularly to section 
59-1105 thereof, and to the injury and dam- 
age of the plaintiff. In consequence of which 
plaintiff invoked protection through injunc- 
tive process and prayed for damages. 


[Trial] 


After the filing and disposition of a mo- 
tion directed to the petition, the defendant 
filed a demurrer and later an amended 
demurrer. This amended demurrer was 
overruled. Thereafter an answer was filed 
which answer contained a renewal and 
reassertion of the amended demurrer. Issue 
was then joined by reply on the part of 
the plaintiff. 


After issue was joined, as already indi- 
cated, a trial was had to the court which, 
as has also been indicated, resulted in a 
decree in favor of the defendant. 


On the trial a considerable amount of 
testimony was adduced and numerous ex- 
hibits were received in evidence. A review 
of the details of this evidence however is 
not required herein. The basic facts are not 
in substantial dispute. The summary of 
the contents of plaintiff’s petition which 
appears hereinbefore contains a fair reflec- 
tion of the essential facts upon which the 
determination of the issues presented must 
depend. This, as we interpret, the defendant 
does not deny. The basic defense on the 
trial was not as to conflict on questions of 
fact but on the question of validity and 
constitutionality of the Fair Trade Act 
generally and particularly section 59-1105 
thereof. This question was raised by the 
amended demurrer and preserved in the 
answer. 

In actuality, as is indicated by the decree 
rendered, this approach is not different from 
that taken by the district court. The decree 
however will not be summarized or analyzed 
herein since, this being an equity case, this 
court will consider it de novo and arrive 
at an independent conclusion. Lackaff v. 
Bogue, 158 Neb. 174, 62 N. W. 2d 889; 
Spencer v. Spencer, 158 Neb. 629, 64 N. W. 
2d 348. 


[Claimed Invalidity and Unconstitutionality] 


There are eight specifications of challenge 
of invalidity and unconstitutionality which 
are designated by letters from (a) to (h). 
These designations will be used in respect 
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to these challenges or such of them as are 
necessary to be considered in making the 
required determinations in this case. An 
abbreviated but, we think, fair statement 
of these challenges is the following: 


(a) The Fair Trade Act is violative of 
Article III, section 14, of the Constitution 
of the State of Nebraska, in that it is 
broader than the title. 


(b) The Fair Trade Act is violative of 
Article III, section 14, of the Constitution 
of the State of Nebraska in that it violates 
the provision thereof which states that no 
law shall be amended unless the new act 
contains the section as amended, and a 
repeal of the old section. 


(c) Section 59-1105, being a part of the 
Fair Trade Act, is in conflict with and 
neither amends nor repeals section 59-801, 
R. R. S. 1943, which makes unlawful any 
combination in restraint of trade except any 
contract executed under authority of the 
Fair Trade Act, but fails to except combi- 
nations attempting to restrain trade beyond 
the scope or outside the parties to such 
contract. 


(d) The Fair Trade Act constitutes an 
unconstitutional delegation of legislative 
power in violation of Article III, section 1, 
of the Constitution of the State of Nebraska, 
to fix prices of goods without conforming 
to any standards prescribed by the Legis- 
lature. 


(e) The Fair Trade Act is violative of 
Article I, section 16, of the Constitution 
of the State of Nebraska, in that it grants 
to manufacturers the right to fix the retail 
prices of articles manufactured by them. 


(f) Section 59-1105 is in conflict with 
and repugnant to section 59-1107. 


(g) The Fair Trade Act has the effect 
of depriving of liberty and property without 
due process of law, and constitutes legisla- 
tion beyond the scope of the police power 
contrary to Article I, section 3, of the 
Constitution of the State of Nebraska, and 
section 1 of the Fourteenth Amendment 
of the Constitution of the United States 
of America. 


(h) The Fair Trade Act is invalid and 
unconstitutional because at the time enacted 
it was contrary to and inconsistent with 
the Act of Congress of the United States 
known as the Sherman Anti-Trust Act (26 
St. 209, c. 647, 15 U. S.C. A., s. 1) and was 
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therefore repugnant to Article VI of the 
Constitution of the United States which 
provides that the Constitution and laws of 
the United States shall be the supreme 
law of the land, and to Article I, section 8, 
of the Constitution of the United States, 
and that since it was invalid at the time 
of enactment it continues to so be invalid. 


[United States Constitution] 


Specifications (g) and (h) will be con- 
sidered first. These two challenge the Fair 
Trade Act on the ground of unconstitu- 
tionality under the Constitution of the 
United States. In (g) it is charged that 
the act deprives of property without due 
process of law and constitutes legislation 
beyond the scope of the police power and 
that it bears no relation to public morals, 
health, safety, or the general welfare and 
thus is repugnant to section 1 of the Four- 
teenth Amendment of the Constitution. 


This specification must be resolved in 
favor of plaintiff against the defendant. 
This particular act has not previously been 
before the Supreme Court of the United 
States but its substance in this respect has 
been before that court in proceedings arising 
out of similar legislation enacted by the 
legislatures of other states. Two such 
notable cases are Old Dearborn Co. v. Sea- 
gram Corp. and McNeil v. Joseph Triner 
Corp., 299 U. S. 183, 57 S. Ct. IS@sssil IL 1aGh. 
109-106. A. LOR. 1476)- These casessctame 
to the United States Supreme Court from 
the Supreme Court of Illinois where validity 
and constitutionality of an act similar in all 
material respects to the one under con- 
sideration here was sustained. The two 
cases were decided by the United States 
Supreme Court in a single opinion. For the 
further purposes of this opinion these cases 
will be referred to as the Old Dearborn case. 


The United States Supreme Court did not 
hold that the act of Illinois was violative 
of the United States Constitution. In its 
observations however it pointed out that 
such legislation had been held to amount 
to legislation authorizing unlawful restraint 
of trade, which was violative of common 
law, and so far as interstate commerce 
was affected it was invalid under the Sher- 
man Anti-Trust Act of July 2, 1890 (26 
D209, 6.6647.915 U.S. Claas 1). See Dr. 
Miles Med. Co. v. John D. Parks & Sons Co., 
AAD WU. “SHove Sil Ses Ck. 370) 5 Suen das 02) 


| 67,954 


Court Decisions 
McGraw Electric Co. v. Lewis & Smith Drug Co., Inc. 


Number 15 (Ex. Ed.)—24 
2-17-55° 


The effect of this was not to say that 
such state legislation was unconstitutional 
but that it was invalid for the reason that 
it was in conflict with holdings based upon 
the prohibitions of common law and of the 
United States statutes. 

In this light it must be said that the Fair 
Trade Act is not violative of the Constitu- 
tion of the United States as contended in 
specification (g). 

Specification (h) is for the most part 
answered in favor of the appellant by what 
has been said with regard to (g). In the 
Old Dearborn case it was pointed out sub- 
stantially that though such state legislation 
as this was violative of the Sherman Anti- 
Trust Act it was not violative of the Con- 
stitution of the United States because thereof. 


[Nebraska Constitution and Laws] 


One phase of specification (g) and the 
other specifications relate to constitution- 
ality of the act within the meaning of the 
Constitution and laws of the State of: 
Nebraska. These, or such of them as appear 
to be necessary to be considered in the 
determination of the issues involved, will 
be hereinafter discussed. 

Basically the pleaded cause of action 
seeks to sustain the validity of section 
59-1105 of the act. The attack of the 
defendant responds to the contention of the 
plaintiff but it also challenges the constitu- 
tionality of the act as to other features as 
well. It appears appropriate to consider 
first the basic issue. This basic issue is 
presented by specifications (c), (d), (e), 
and (g). 

Section 59-1102 of the act generally per- 
mits contracts for resale of commodities 
which bear the trade-mark, brand or name 
of the producer or wholesaler of such: 
commodities and which are in free and 
open competition with commodities of the’ 
same general class produced or distributed 
by others, which require that the buyer will 
not sell the commodities at less than the 
minimum price stipulated by the seller; also 
it permits contracts requiring buyers, on 
resale, to exact of buyers from them to 
resell at the minimum price established 
by the original seller; it also permits con- 
tracts that a buyer (buyer from the pro- 
ducer or subsequent wholesaler) will not 
sell to a wholesaler unless the wholesaler 
shall in turn agree with a retailer that 
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he will :sell to consumers for use at not 
less than the minimum stipulated price; 
and repetitiously it permits contracts with 
retailers that they will not sell below the 
stipulated minimum price. There are ex- 
ceptions to these provisions in section 59-1104 
but they require no further mention. 


The constitutionality of the provisions of 
these two sections as to subject matter is 
not brought into question. The attack upon 
them relates for the most part to formal 
requirements essential in the promulgation 
of constitutionally valid legislation. This 
subject will receive consideration later in 
this opinion. 


[Scope of Inquiry] 

The substance of section 59-1105, in a 
paraphrase, is that when a contract has 
been entered into in conformity with section 
59-1102, subject to the exceptions of sec- 
tion 59-1104, no person, whether he be a 
party to any such contract or not, shall 
willfully and knowingly advertise, offer for 
sale, or sell any such commodity at less 
than the price stipulated in such contract, 
and that action will lie against any such 
person by any person damaged thereby. 

It clearly appears from the record herein 
that the plaintiff was the producer of a 
commodity such as was the subject of 
the resale provision of the act and that the 
defendant, contrary to the rights of the 
plaintiff declared by the act, and in viola- 
tion of section 59-1105, did advertise, offer 
for sale, and sell such commodities at a 
price lower than stipulated in contracts for 
the sale of such commodity. The defendant 
had not entered into a contract such as is 
contemplated by the act but came within 
the purview of a reseller at retail having 
knowledge of a contract or contracts with 
others. This not only clearly appears but 
it is admitted by the defendant. 

It follows of course that ascertainment 
of the prevailing party must, at least in 
part, depend upon the constitutionality of 
section 59-1105 in is relation to the other 
parts of the act. 

Specifications (c), (d), (e), and (g) in 
varying terms all challenge the constitu- 
tional power of the Legislature to impose 
the duty upon resellers or retailers of com- 
modities coming within the purview of the 
act but who have not contracted pursuant 
to the terms of the act to conform to con- 
tracts entered into by others. 
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Specification (c) will not be discussed 
beyond saying that it relates for the most 
part to legislative procedure in the enact- 
ment and amendment of statutes. 


Specification (d) in the main charges 
an unconstitutional delegation of legislative 
power contrary to Article III, section 1, of 
the Constitution. Particularly it challenges 
the power of the Legislature to allow the 
fixing of prices by private parties without 
also providing legislatively a standard 
therefor. 


This question is of incidental concern 
but we do not think it of controlling im- 
portance on the issue being considered at 
this point, that is the right to require the 
adherence by third parties pursuant to 
section 59-1105 to contracts entered into 
conformable to the provisions of section 
59-1102. The question here is not of price 
fixing, contracts as between producer and 
retailer either with or without prescription 
of standards, but the validity and effect 
of the extension and imposition of obliga- 
tions between contracting parties to persons 
who are not parties to such contracts. The 
validity of contracts such as are contem- 
plated by section 59-1102 have been upheld. 


Specifications (e) and (g) considered in 
the light of their language and the presen- 
tations made in the briefs point up and 
bring into focus the issue as to section 
59-1105 in its relationship with section 
59-1102 and the controlling Nebraska con- 
stitutional principles. 

Specification (e) charges in substance 
that the act is unconstitutional and violative 
of Article I, section 16, of the Constitution 
of the State of Nebraska in that it grants 
manufacturers the right to fix the retail 
prices of articles manufactured by them. 
By what has already been said we have 
eliminated from consideration as controlling 
the phase of this charge dealing with fixa- 
tion under section 59-1102, and direct atten- 
tion only to that phase which relates to 
fixation of retail prices of retailers not 
coming under section 59-1102 but under 
section 59-1105. 

The point of constitutional attack under 
this specification is that section 59-1105 
impairs the obligation of contracts and 
makes an irrevocable grant of special privi- 
leges or immunities. 

Specification (g) charges that the act is 
unconstitutional and in violation of Article 
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I, section 3, of the Constitution of the 
State of Nebraska in that it has the effect 
of depriving of liberty and property without 
due process of law; and also that it is legis- 
lation beyond the police power of the state. 


The point that the act has the effect of 
impairing the obligation of contracts has 
not been supported by legal proposition by 
the party advancing it, therefore it will not 
be considered further herein except to say 
that on its face it appears that here we are 
not dealing in the true sense with impair- 
ment of contracts but with impairment of 
the right to contract, the essence of which 
inheres in another point of attack made by 
the defendant. 


[Grant of Special Privilege or Immunity] 


Whether or not legislation contains a 
grant of special privilege or immunity is 
not fully ascertainable from definition or 
declarative language of the legislation but 
in addition, reference and resort must be 
had to what in practice it is designed to 
and does accomplish. 


The over-all purpose and design of this 
act is not defined or declared in the act 
itself. The declared purpose and design 
appears alone in the title to L. B. 131, Laws 
1937, chapter 136, page 478. It has been 
previously quoted herein. 


It is to be observed from this title that 
the purpose of the act is to protect trade- 
mark owners, producers, wholesalers, and 
the general public against injurious prac- 
tices in the distribution of designated com- 
modities. It is to be further observed that 
this purpose is to be accomplished through 
the medium of voluntary contracts estab- 
lishing minimum resale prices. 


It becomes clear from this that nothing 
in either the act, or its title is definitive 
or declarative on the question of whether 
or not section 59-1105 in its relation to sec- 
tion 59-1102 has the effect of special privi- 
lege or immunity. Resort, therefore, for 
that purpose must be had to what it is 
apparent that this part of the act by its 
terms is designed to accomplish and may 
be reasonably regarded as permissible. 

In this light the conclusion is inescapable 
that trade-mark Owners, producers, and 
wholesalers may by the simple device of 
attaching to their commodities a distin- 
guishing brand or mark and entering into 
a contract with a single retailer establish 
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and maintain ona horizontal level for all 
retailers a minimum retail price. 

It becomes appropriate to ask wherein 
in this is there a grant of special privilege 
or immunity? 

In answer it is pointed out, and on this 
point the parties do not disagree, that any 
combination of retailers themselves to effect 
a minimum price for the sale of merchan- 
dise or commodities to the public at retail 
would be illegal and void. Also the cases 
cited herein upholding the constitutionality 
of acts such as this and those denying 
constitutionality point this out. 

An effect of this legislation is to permit 
one producer and one retailer to do on 
behalf of a class of retailers that which 
legally the class is forbidden to do as a 
class. 


It compels retailers to the observance of 
the terms of an agreement to which they 
have never given assent. 


It permits the impairment and destruc- 
tion of the right of any retailer, who has 
purchased any commodities for resale either 
before or after having received notice that 
an agreement fixing the minimum price for 
the resale thereof has been entered into by 
some other retailer, from freely selling such 
commodities to his customers, 


It immunizes against competition between 
and among retail competitors handling such 
commodities in trade. 


These aspects of grant are limited, as is 
clear, only to contracting parties under 
section 59-1102. To all others engaged in 
trade and commerce as producers, whole- 
salers, distributors, and retailers the grants 
and privileges of the act are denied. 

The conclusion in this connection is that 
as to this phase of the act it is unconstitu- 
tional for the reason that within the mean- 
ing of the constitutional prohibition it grants 
special privilege and immunity. Decisions 
Sustaining this viewpoint will not be re- 
viewed but only cited. They follow: Nelsen 
v. Tilley, 137 Neb. 327, 289, N. W. 388, 126 
A. L. R. 729; Liquor Store, Inc. v. Continental 
Distilling Corp. (Fla.) [1948-1949 Trapr 
CASES { 62,396], 40 So. 2d 371. 


[Due Process of Law] 


As to specification (g), as pointed out, 
the attack is on the ground that section 
59-1105 as related to 59-1102 has the effect 
of depriving of liberty and property without 
due process of law. 
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Liberty within the constitutional meaning 
includes absence of arbitrary and unreason- 
able restraint upon a person in the conduct 
of his business and the handling of his 
property. See, State ex rel. English v. Ru- 
_back, 135 Neb. 335, 281 N. W. 607; Nelsen 

v. Tilley, supra; Chicago, B. & Q. R. R. Co. 
v. McGuire, 219 U. S. 549, 31 S. Ct. 259, 55 
eds S28, 


It can hardly be questioned that this 
phase of the act within the constitutional 
meaning and within these concepts has the 
effect of permitting deprivation of liberty 
and property without due process of, law. 
The most outstanding feature is, as has 
already been made clear, that retailers 
through legislative authority but without 
legislative standards for fixing prices are 
placed uncontrollably and solely in the 
hands of a producer and one retailer as to 
the minimum price at which they may sell the 
particular type of merchandise to which the 
contract between the two relates. 


The plaintiff seeks to defend the act on 
numerous bases. One is that the power 
granted under section 59-1105 is one in the 
public interest and as such is constitutional. 


On its face the act is a price-fixing act, 
not. it is true, one wherein the Legislature 
itself has assumed to fix prices, but one 
wherein it delegates to the extent and 
under conditions named that power without 
restriction or reservation to private parties. 


This court has said that in the absence 
of appearance of public interest the Legis- 
lature may not itself impose prices. Boomer 
v. Olsen, 143 Neb. 579, 10 N. W. 2d 507. 
May it constitutionally confer upon others 
a right which it does not itself possess? 


The plaintiff urges that the Legislature 
does have this right in this instance and 
for the reason that the act is in the public 
interest and does not run afoul of con- 
stitutional inhibition. 


In primary essence the contention is that 
it is in the public interest that specified 
producers of merchandise which is in open 
competition with other merchandise of the 
same class shall have the right to fix the 
terms upon which such merchandise shall 
move to the ultimate consumer and to com- 
pel all others to respect those terms. 


This contention has been effectually sus- 
tained by courts of several states. See, 
Max Factor & Co. v. Kunsman, 5 Cal. 2d 446, 
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SaPy 2d 477} 2299 Ws Sin 1981571 Sve Cty 147, 
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292. Frankfort Distillers Corp. v. Liberto 
[1950-1951 Trane Cases § 62,654], 190 Tenn. 
478, 230 S. W. 2d 971; Sears v. Western 
Thrift Stores [1940-1943 TrRapE Cases 
7 56,152], 10 Wash. 2d 372, 116 P. 2d. 756; 
Weco Products Co. v. Reed Drug Co., 225 
Wis. 474, 274 N. W. 426; Burche Co. v. 
General Electric Co., Court of Common Pleas, 
Dauphin County, Pennsylvania (not yet of- 
ficially reported). 

The opposite view has been taken by 
courts of equal standing in other states. 
Bristol-Myers Co. v. Webb’s Cut-Rate Drug 
Co., Inc., 137 Fla. 508, 188 So. 91; Grayson- 
Robinson Stores v. Oneida Lid. [1953 TRADE 
Cases § 67,442], 209 Ga. 613, 75 S. E. 2d 
161; Cox v. General Electric Co. [1955 TRapE 
CASES 967,934], — Ga. —, — Ss. E. 2d —; 
Shakespecre Co. v. Lippman’s Tool Shop 
Sporting Goods Co, [1952 TRADE CASES 
{ 67,303], 334 Mich. 109, 54 N. W. 2d 268; 
Union Carbide & Carbon Corp. v. White River 
Distributors, Inc. [1955 TrapE Cases { 67,953], 
Nie Se Weed ——) Porthese may, be 
added the state of Utah wherein the matter 
has been passed upon by the nisi prius court 
but not the court of last resort. 

In addition to a consideration of this 
subject these two groups of cited cases 
collectively present in great detail the pro 
and con of all the questions presented by 
the appeal herein. 

It is urged that the United States Su- 
preme Court in the Old Dearborn case sus- 
tained the contention of plaintiff. We do 
not think that when. the matter receives 
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the proper legal approach that it may be 
said that it has done so in that or in any 
other case. 


It is true that in the opinion there the 
court did arguendo in strong language indi- 
cate a conviction that such state legislation 
was constitutional. This however was not 
the issue decided by the United States 
Supreme Court. 


The issue decided there was that of 
whether or not the constitutionality of such 
legislation was a matter for determination 
by the state through its legislature and its 
courts or by the United States Supreme 
Court. It held that this was a question 
for determination by and within the state, 
and in clear terms accepted the determina- 
tion by the state on that basis. 


In subsequent litigation in other cases 
involving the same question, some of which 
have been decided one way and some the 
other, parties have sought unsuccessfully 
to have review of this subject by the United 
States Supreme Court. We think it is rea- 
sonably inferable from this that that court 
is still satisfied with its decision that the 
constitutionality of statutes containing the 
substance of the one under consideration 
here is a matter for decision by the courts 
of the particular states in and for the states. 


It is not possible to draw from the act an 
indication of recognizable public interest 
to be served by the power which flows 
from section 59-1105. It is likewise im- 
possible to draw any such indication from 
the title to the act. 


The question of whether or not legisla- 
tion is in the public interest is ordinarily 
one for legislative determination, however 
it may not under the guise of regulation in 
the public interest impose conditions which 
are on their face unreasonable, arbitrary, 
discriminatory, or confiscatory,. See, Peter- 
sen Baking Co. v. City of Fremont, 119 Neb. 
212, 228 N. W. 256; Nelsen v, Tilley, supra; 
Boomer v. Olsen, supra. 


For the most part the public interest 
for which the plaintiff contends, if it may 
be regarded as such, appears in the evidence 
of plaintiff as to the motivation of interested 
parties in presenting the proposal of this 
legislation to the Legislature of Nebraska 
and other legislative bodies and the motiva- 
tion of the Legislature of Nebraska and 
other legislatures in its adoption. 
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It is trite to say that motive alone may 
not be accepted as a criterion for the de- 
termination of the constitutionality of legis- 
lative action. 

The motive or purpose is referred to at 
great length in the briefs. In great detail 
it is said that it is to protect the producer 
and give himi a fair price in the disposition 
and distribution of his commodity, and to 
protect the retailer in his disposition thereof. 


This motive or purpose of the legislation 
as described in the evidence and briefs may 
by contracting parties be attached to such 
legislation, but it in nowise flows nor is it 
require to flow from that which is em- 
powered by the legislation. 


This motive or purpose of the Legislature 
does not become a sanction to action in 
conformity therewith by contracting parties 
under section 59-1102. There are no stand- 
ards or requirements whereby contracting 
parties are obligated to conform to the 
claimed motivations or alleged purposes of 
the legislation. 

The motive which induced the legislation 
does not and cannot become a check upon 
the power which is conferred by and inheres 
in the specific terms of the act. 


Without any regard to these extraneously 
declared motives or purposes or any provi- 
sion of the act, contracting parties may at 
will, with or without reason, arbitrarily, 
uncontrollably, or even capriciously by mere 
flat and notice apply the provisions of 
section 59-1105. 


We are unable to find an escape from 
the conclusion that such a grant of power 
is unconstitutional and therefore void. 


The conclusions arrived at up to this 
point fully dispose of the issue tendered 
by plaintiff in its pleaded cause of action. 


Other points as to constitutionality of the 
act as a whole and as to certain elements 
of the act, as has been pointed out, have 
been presented and therefore we think, for 
reasons which will appear, one of them 
should be answered herein, 


[Title of Act] 


By specification (a) it is asserted that the 
act is broader than its title and because 
thereof Article III, section 14, of the Con- 
stitution of the State of Nebraska, has 
been violated. The point particularly made 
is that the subject matter contained in 
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section 59-1105 find no proper designation 
or suggestion in the title. 


If this is found to be true then of course 
this provision was unconstitutional at the 
time of passage of the act under the specific 
terms of the constitutional language. 


This appears to be true. It is to be ob- 
served that the title to the act refers to 
fixation of minimum prices “through the 
use of voluntary contracts.’ It does not in 
anywise express or carry a suggestion of 
a purpose to subject third parties to such 
contracts. Other reasons for this conclusion 
need not be discussed. 


If the section, being unconstitutional, was 
an inducement to the passage of the act in 
its entirety, the act was unconstitutional. 
Moeller, McPharrin & Judd v. Smith, 127 
INeby 424-255, Ne We 551: 


There can be no doubt that section 
59-1105 was an inducement to the passage 
of the act in its entirety. The plaintiff at 
least tacitly admits that this is true. The 
cause of action pleaded is made to depend 
on this premise. We therefore do not deem 
it necessary to cite authorities to sustain 
this viewpoint. 


It becomes necessary to say that agree- 
able to the contention contained in speci- 
fication (a) the act at the time of passage 
was unconstitutional. 


The plaintiff says substantially however 
that even if the act was unconstitutional 
for these reasons at the time of passage, it 
may not be said that this is true at the 
present time. 


The basis of this contention is that the 
act was adopted with its title in 1937 and 
thereafter in 1943 the act without the title 
was duly and regularly carried into the 
regularly authorized revision of the Ne- 
braska statutes which fact, the plaintiff says, 
bars the right to consider or make reference 
to the title in the present determination of 
the constitutionality of the act. 


This question has been considered in 
other jurisdictions. By the weight of au- 
thority it has been held that when a legis- 
lative act has been carried into an authorized 
revision or codification which revision or 
codification has been duly and regularly 
adopted by the Legislature, an objection 
that it is unconstitutional on the ground 
that the act is broader than the title is 


not available. 
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The rule is stated in 82 C. J. S., Statutes, 
s. 215, p. 356, as follows: 

“A constitutional provision that no bill 
shall embrace more than one subject 
which shall be expressed in the title is 
not violated by a legislative act adopting 
a codification or revision of statutes under 
some comprehensive title, * * *.” 


See, also, Widney v. Hess, 242 Iowa 342, 45 
N. W. 2d 233; Fidelity & Columbia Trust 
Co. v. Meek, 294 Ky. 122, 171 S. W. 2d 41; 
State v. Pete, 206 La. 1078, 20 So. 2d 368; 
Duke Power Co. v. Somerset Co. Bd. of Taxa- 
tion, 125 N. J. Law 431, 15 A. 2d 460; State 
uv. Czarnicki, 124 N. J. Law 43, 10 A. 2d 
461; Commonwealth v. Evans, 156 Pa. Super. 
321, 40 A. 2d 137; Marston v. Humes, 3 
Wash. 267, 28 P. 520; Johnson v. Harrison, 
47 Minn. 575, 50 N. W. 923, 28 Am. S. R. 
382: McLane v. Paschal, 8 Tex. Civ. App. 
398, 28 S. W. 711; The State v. Brassfield, 
81 Mo. 151, 51 Am. R. 234. 


A further expression of the rule appears 
in 82.'C. J. S., Statutes, s. 274, p. 4595 as 
follows: 

“Although an act, as originally passed, 
was unconstitutional because it contained 
matter different from that expressed in its 
title, or referred to more than one subject, 
it becomes, if otherwise constitutional, 
valid law on its adoption by the legisla- 
ture and incorporation into a general re- 
vision or code, without reference to its 
title as originally enacted; * * *.” 

See, also, Dillon v. Hamilton, 230 Ala. 310, 
160 So. 708; Banks v. Peek, 249 Ala. 32, 29 
So. 2d 418; Reagan v. Fentress County, 169 
Tenn. 103, 83 S. W. 2d 244; Teem v. State, 
79 Tex. Cr. 285, 183 S. W. 1144; State v. 
Pitet, 69 Wyo. 478, 243 P. 2d 177. 


It is true that this act was carried into 
the 1943 revision which was duly author- 
ized and thereafter regularly and duly 
adopted, and on the authority of the rule 
cited attack upon the title as such of the 
act as originally adopted is not available 
herein. 

While this point is decided in favor of 
the plaintiff it avails nothing in favor of the 
constitutionality of the act as a whole. 

As has been pointed out the act was 
invalid before inclusion in the revision for 
the reason that it was induced by the un- 
constitutional section 59-1105. Obviously for 
the same reasons that section 59-1105 was 
unconstitutional before incorporation in the 
revision it was unconstitutional thereafter. 
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This conclusion appears to flow from the 
following from 82 C. J. S., Statutes, s. 274, 
p. 458, as follows: 


“Where a statute, as originally enacted, 
was unconstitutional as to content, or 
was void because, under the constitution, 
the legislature was without power to 
pass it, it ordinarily will not be validated 
by adoption and incorporation into a code 
or revision. For obvious reasons, an in- 
valid statute does not become valid by 
being placed in a code which has no 
legislative sanction; * * *,” 


See, also, Butler v. Guaranty Savings & 
Loan Ass'n, 247 Ala. 4, 22 So. 2d 328; State 
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v. Lee, 156 Pla 2927S 2d 804; Fidelity 
& Columbia Trust Co. v. Meck, supra; State 
ex rel. Miller v, O’Malley, 342 Mo. 641, 117 
S. W. 2d 319; Ridgill v. Clarendon County, 
188 S. C. 460, 199 S. E. 683. 


[Entire Act Unconstitutional] 


We hold therefore that the entire Fair 
Trade Act (Laws 1937, c. 136, p. 478) as 
well as section 59-1105, R. R. S. 1943, thereof 
(Laws 1937, c. 136, s. 5, p. 480), are uncon- 
stitutional and void and that the decree of 
the district court should be and it is affirmed. 


Affirmed, 


[67,955] General Electric Company v. J. L. Brandeis & Sons. 
In the Supreme Court of the State of Nebraska. No. 33605. Filed February 11, 1955. 


Nebraska Fair Trade Act 


Fair Trade—Constitutionality of Nebraska Fair Trade Act—Nonsigner Provision— 
Grant of Special Privileges and Immunities—Deprivation of Liberty and Property Without 


Due Process of Law—Unconstitutional 


Provision Inducement to Passage of Act.—A 


judgment in favor of a nonsigner, the defendant in a fair trade enforcement action, was 
affirmed on the ground that the Nebraska Fair Trade Act as well as the nonsigner 
provision of the Act is unconstitutional and void for the reasons stated in McGraw Electric 


Co. uv. Lewis & Smith Drug Co., Inc. (Neb. Su 


See Fair Trade, Vol. 1, 1 3085.29, 3258. 
For the appellant: Fraser, Connolly, 


Stryker, Jr., Omaha, Neb.; and Lynn A. Wi 
Kennedy, Holland, DeLacy & Svoboda, Omaha, Neb.; and Robert 


For the appellee: 
L. Berry, Omaha, Neb. 


p. Ct. 1955), 1955 Traps Cases 1] 67,954. 


Crofoot & Wenstrand, Omaha, Neb.; Hird 
lliams, Chicago, Ill. 


Affirming a decision of the Nebraska District Court, Douglas County, 1954 Trade 


Cases J 67,682, 


Heard before Simmons, C. 
BosLaueuH, JJ. 


The syllabus points in McGraw Electric 
Co. v. Lewis & Smith Drug Co., Inc. [1955 
TRADE CASES { 67,954], ante p. —, —N. W. 
2d —, are by reference adopted as the syl- 
labus points in this case. 


[Judgment for Defendant in Trial Court] 


Yeacer, J. [In full text]: This is an action 
in equity by General Electric Company, a 
corporation, plaintiff and appellant, against 
J. L. Brandeis & Sons, a corporation, de- 
fendant and appellee, instituted and tried in 
the district court for Douglas County, 
Nebraska. The case was tried to the court 
at the conclusion of which a decree was 
rendered in favor of the defendant and 
against the plaintiff, Following the rendi- 
tion of decree a motion for new trial was 
duly made and regularly overruled. From 
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J., CARTER, MeEssmore, YEAGER, CHAPPELL, WENKE, and 


the decree and the order overruling the 
motion for new trial the plaintiff has 
appealed. 

[McGraw Electric Case] 


This case was heard. before this court at 
the same term as was McGraw Electric Co. 
v. Lewis & Smith Drug Co., Inc. [1955 
Trave Cases {[ 67,954], ante p. —, — N. W. 
2d —, in which an opinion was adopted 
wherein the basic issues on which the 
determination was made to depend were 
substantially the same as those upon which 
the determination herein must depend. 


[ Constitutional Issues] 

The attack in this Case, as in that one, 
is upon the constitutionality of chapter 
136 of the Laws of 1937, known as the 
Fair Trade Act, which now appears as 
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sections 59-1101 to 59-1108, R. R. S. 1943, 
and section 59-801, R. R. S. 1943. The 
attack in the pleadings is not made in the 
same form in this case as in that one but 
it is in similar substance. Of course the 
parties are not the same. 


It appears therefore sufficient to define the 
factual situation upon which the cause of 
action and the defense are predicated and 
adopt and apply thereto as controlling, by 
reference, the observations made in the 
opinion of McGraw Electric Company v. 
Lewis & Smith Drug Co., Inc., supra. 


These facts are substantially that plaintiff 
is a corporation organized under the laws 
of the State of New York; that it is engaged 
in the business of manufacturing electric 
housewares, clocks, automatic blankets, vacuum 
cleaners, fans, heating pads, heaters, and 
heat lamps, and of selling the same through- 
out the State of Nebraska, which appliances 
bear the plaintiff’s trade-mark, ‘General 
(GE) Electric,” and are in free and open 
competition in the State of Nebraska with 
commodities of the same general class pro- 
duced and distributed by others; that the 
defendant is a corporation organized under 
the laws of the State of Nebraska and is 
engaged in the retail sale of electrical ap- 
pliances at its department store in Omaha, 
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Nebraska; that pursuant to the Nebraska 
Fair Trade Act the plaintiff entered into 
agreements with distributors and retail 
dealers in the State of Nebraska whereby 
minimum retail resale prices for the ap- 
pliances of plaintiff were established; but 
that the defendant, though having full 
knowledge of such agreements and not 
coming within any exceptions provided in 
the act, willfully and knowingly advertised, 
offered for sale, and sold such appliances 
at retail at prices below the established 
minimum price. 

These facts are not denied. The defense 
is that the act and particularly section 
59-1105 thereof are unconstitutional. 


[Act Unconstitutional] 


Applying the observations made in Mc- 
Graw Electric Co. v. Lewis & Smith Drug 
Co., Inc., supra, to the factual situation in 
this case, the conclusion is that the Fair 
Trade Act (Laws 1937, c. 136, p. 478) as 
well as section 59-1105, R. R. S. 1943, 
thereof (Laws 1937, c. 136, s. 5, p. 480), are 
unconstitutional and void and that the 
decree of the district court should be and 
it is affirmed. 


Affirmed. 


[167,956] Federal Trade Commission v. Rhodes Pharmacal Co., Inc. 
In the Supreme Court of the United States. October Term, 1954. No. 80. Dated 


February 14, 1955. 


On writ of certiorari to the United States Court of Appeals for the Seventh Circuit. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Court Review—Modification 
of Cease and Desist Order as Ambiguous—Use of Word “Temporary”.—An order of a 
Court of Appeals modifying a Federal Trade Commission cease and desist order to read 
“that said preparation will afford any permanent relief * * * or effect a cure,” instead of 
reading “that said preparation will afford any relief * * * or have any therapeutic effect 
* * * in excess of affording temporary and partial relief,” is reversed on the ground that 
the order of the Commission was not ambiguous. The Court of Appeals had held that the 
use of the word “temporary” should be eliminated from the order because of its uncertain 
meaning. 

See Unfair Practices, Vol. 2, 7 5087.15, 5087.63, and FTC Enforcement and Procedure, 
Vol. 2, § 8621.450. 

For the petitioner: Simon E. Sobeloff, Solicitor General; Stanley N. Barnes, Assistant 
Attorney General; Charles F. Barber and Daniel M. Freedman, Special Assistants to the 
Attorney General; Robert B. Dawkins, Assistant General Counsel, Federal Trade Com- 
mission; and Earl W. Kintner, General Counsel, Federal Trade Commission. 


For the respondent: Edward Brodkey, Frank E. Gettleman, and Arthur Gettleman. 
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70,124 Court Decisions ag Sr: 
Eagle Lion Films, Inc. v. Loew’s Inc. 


Reversing a judgment of the United States Court of Appeals, Seventh Circuit, 1953 
Trade Cases 67,607, and remanding case to Court of Appeals to restore order of 
Commission, in FTC Dkt. 5691. aed 

t of Appeals, in so far as it modifie 
[Judgment as to FTC Order Reversed] see Ce) of the Commission’s order 
Per Curtam [In full text]: The Court is reversed and the case is remanded to 
finds that the order of the Commission that court with instructions to restore the 
is not ambiguous. The judgment of the order of the Commission. 


[| 67,957] Eagle Lion Films, Inc., Eagle Lion Studios, Inc., PRC Productions, Ines 
and Chesapeake Industries, Inc. v. Loew’s Inc., RKO Theatres, Inc., RKO Film Book- 
ing Corporation, and RKO Radio Pictures, Inc. 


In the United States Court of Appeals for the Second Circuit. No. 79, October 
Term, 1954. Docket No. 23183. Argued January 11, 1955. Decided February 1, 1955. 


Appeal from the United States District Court for the Southern District of New 
York, Aucustus N. Hann, Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Effect of Release.—A parent company and its subsidiaries were not barred 
from maintaining a treble damage action alleging a conspiracy, where the parent com- 
pany, in selling one of its subsidiaries to one of the defendants, agreed to release any 
and all claims between the parties. The rule that the release of one joint tort-feasor, 
without reserving rights against others, effects the release of all other joint tort-feasors 
was not applicable, since the release evidenced no intent to release any one of the joint 
tort-feasors in the case. The release ran from the purchaser and the acquired subsidiary 
on the one hand to the parent company on the other, while in the present action, the 
parent company and the acquired subsidiary were suing the purchaser. Furthermore, 
the period for which damages were claimed in the damage action was different than the 
period covered in the release. 


See Private Enforcement and Procedure, Vol. 2, { 9010.700. 


Private Enforcement and Procedure—Suit for Injunctive Relief—When Relief May 
Be Denied—Absence of Continuing Loss.—The dismissal of an action by motion picture 
exhibitors for injunctive relief against a motion picture distributor was affirmed, where 
the complaint alleged threatened loss and damage only as to a plaintiff distributor which 
was no longer a party to the action and did not allege any threatened loss or damage to 
any other plaintiff. The dismissed distributor could not be classed as an exhibitor, and 
the plaintiffs’ fear that they would not be able to introduce relevant evidence in the 
treble damage claim against the defendant exhibitors if the dismissed distributor was 
no longer a party was held unwarranted. When the parent organization of the dis- 
tributor was dismissed as a defendant pursuant to a stipulation, the plaintiffs’ right to 
introduce relevant portions of a decree entered in a Government suit was explicitly re- 
served. Furthermore, under the Federal Rules of Civil Procedure, the relevance of evi- 
dence is nowhere keyed to the particular persons before the court. So far as some 
detailed items of proof may depend upon a preliminary showing of conspiracy, the fact 
that co-conspirators have not been named as parties does not prevent or aid the showing 
of their complicity. 


See Private Enforcement and Procedure, Vol. 2, 7 9012.130, 9023.05. 


For the plaintiffs-appellants: William L. McGovern, Washington, D. C. (Morris 
Gutt, New York, N. Y., and Robert L. Wright and Seymour Krieger of Arnold, Fortas 
& Porter, Washington, D. C., on the brief). 


For the defendants-appellees: Edward C. Raftery, of O’Brien, Driscoll & Raftery, 
New York, N. Y., for RKO Theatres, Inc. and RKO Film Booking Corp.; S. Hazard 
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Gillespie, Jr., of Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y., for 
Loew’s inet and: Thomas K. Fisher, New York, N. Y. (Roy W. McDonald, of Donovan, 
Leisure, Newton & Irvine, New York, N. Y., on the brief), for RKO Radio Pictures, Inc. 


Reversing in part and affirming in part a decision of the U. S. District Court, South- 
ern District of New York, 1954 Trade Cases { 67,763. 


Before CLark, Chief Judge, and Franx and Hincxs, Circuit Judges. 


Plaintiffs, Eagle Lion Films, Inc., Eagle 
Lion Studios, Inc., PRC Productions, Inc. 
and Chesapeake Industries, Inc., appeal 
from judgments of dismissal against them, 
ID, C€.9Si Dy IN, Ne Os! ahaa, (Casas 
7 67,763], 121 F. Supp. 128, on the ground 
that their claims against defendant motion 
picture exhibitors had been released; they 
also appeal from dismissal of RKO Radio 
Pictures, Inc., as a party defendant as being 
a distributor. Judgment for the three ex- 
hibitor defendants reversed and action re- 
manded; judgment for RKO Radio Pictures, 
Inc., affirmed. 


[Effect of Release] 


CrarK, Chief Judge [Im full text]: This 
appeal from defendants’ judgments in a 
private anti-trust action concerns principally 
the proper interpretation and effect to be 
given a contractual release among three of 
the original parties which has been held 
a bar to the present suit. D.C. S. D. N. Y. 
[1954 Trape Cases { 67,763], 121 F. Supp. 
128. Plaintiffs contest the ruling of the 
district court that all of the defendants 
below were automatically released as joint 
tort-feasors along with one of the released 
parties. As they argue, a careful reading 
of the contract containing the release would 
disclose that the particular claims here in- 
volved were never released as to any one, 
so that the joint tort-feasor rule would have 
no application. Alternatively, they also chal- 
lenge the application of the rule by the 
district court as strictly matter of law upon 
defendants’ motion to dismiss and without 
reference to proffered affidavits concerning 
the intent of the contracting parties. 


Plaintiffs’ action, based on the Sherman 
Anti-Trust Act, originally sought both treble 
damages and injunctive relief from the 
monopolistic practices by motion picture 
distributors and exhibitors, as disclosed in 
United States v. Paramount Pictures, D. C. 
S. D. N. Y. [1946-1947 Trave Cases { 57,470], 
66 F. Supp. 323 [1946-1947 TrapE Cases 
1 57,526], 70 F. Supp. 53, affirmed in part 
and reversed in part [1948-1949 TRADE 
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CASES { 62,244] 334 U. S. 131; decision on 
remand [1948-1949 TrapE Cases { 62,473], 
85 F. Supp. 881, affirmed 339 U. S. 974. 
In the interim before the action could come 
to trial, several events occurred which af- 
fected the standing of the parties. First, 
plaintiffs discontinued their own distribu- 
tion activities; and so the distributor de- 
fendants were dismissed below, and the 
claim for equitable relief, which related 
only to distribution, was dropped. This 
dismissal is not challenged on this appeal 
except as to RKO Radio Pictures, Inc., 
whom plaintiffs do not concede to be a 
mere distributor. Second, one of the origi- 
nal plaintiffs, Eagle Lion Classics, Inc., a 
subsidiary of plaintiff Chesapeake Indus- 
tries, Inc., was sold to United Artists Corp., 
one of the distributor defendants. Eagle 
Lion Classics was thus withdrawn from this 
lawsuit. More important, the sale gave rise 
to legal differences between the parties 
thereto, which were resolved by a formal 
Purchase Agreement of December 31, 1953, 
containing a release. It is this release which 
was held by the district court to have re- 
leased all the remaining exhibitor defend- 
ants as joint tort-feasors with United Artists 
Corp. 

Plaintiffs on this appeal vigorously deny 
that this anti-trust claim, assigned by Eagle 
Lion Classics to Chesapeake, was ever re- 
leased even as to United Artists in the 
Purchase Agreement. They point to the 
fact that this claim predates the claims 
covered by the release, and that the align- 
ment of parties in the release does not 
correspond to their alignment in this litigation. 


[Interpretation of Release] 


The general rules governing the inter- 
pretation of contractual releases were aptly 
stated in Vines v. General Outdoor Adver- 
tising Co., 2 Cir., 171 F. 2d 487, 492, by 
Chief Judge Learned Hand: 


“Tn releases, as elsewhere, the intent of 
the parties is to be gathered from the 
instrument as a whole. Nevertheless, the 
courts of New York accept the common 
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law doctrine that in a release words of 
general import, followed or preceded by 
words relating to specific claims, are, 
ceteris paribus, limited to the specific 
claims.” 


It is noteworthy that the Purchase Agree- 
ment between United Artists and Chesa- 
peake stated that it was to be governed by 
New York law, and that the Vines case, 
like this one, concerned actions under the 
anti-trust laws. 

Applying these standards to the release 
before us, we must agree with plaintiffs’ 
reading thereof. True, there are many 
broad statements in the Purchase Agree- 
ment purporting to cover “all of said pend- 
ing lawsuits” and to release “any and all 
claims, rights, liabilities, actions, debts, ac- 
counts, covenants, contracts, controversies, 
agreements, promises, damages and demands 
of whatsoever nature, known or unknown.” 
But taken in context these statements are 
limited by other provisions. Besides the 
compromise of specific and unrelated claims, 
Chesapeake promised to discontinue or have 
discontinued motion picture claims in so far 
as they arose after April 28, 1951. From 
this a negative inference may be reasonably 
drawn concerning the present action, which 
alleges damages for an earlier period, from 
1946 to 1950. More significantly still, the 
release provision runs from United and 
Eagle Lion Classics on the one hand to 
Chesapeake on the other, while in this anti- 
trust suit Chesapeake and Eagle Lion 
Classics are suing United Artists. We con- 
clude, therefore, that this contract evidences 
no intent to release any one of the joint 
tort-feasors in this case. Thus we need not 
now decide whether, if the claim had been 
released, the exhibitor defendants should 
have been automatically permitted to bene- 
fit thereby, as held below. 


[Dismissal of Distributor] 


Plaintiffs also complain of the dismissal 
of RKO Radio Pictures, Inc., as a dis- 
tributor. This objection is grounded on 
the intimate relationship alleged to exist 
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between RKO Radio and the rest of the 
RKO organization, parts of which are still in- 
volved here as exhibitors. But RKO Radio is 
consistently described in both these plead- 
ings and in those in United States v. Para- 
mount Pictures, supra, D. C..S. D. N.Y. 
[1946-1947 Trape Cases [57,526], 70 F. 
Supp. 53, as a distributor. And pursuant 
to a consent decree, RKO Radio, as a dis- 
tributor, was divorced from the rest of 
RKO on November 8, 1948. The RKO 
organization is thus fundamentally differ- 
ent from the integrated Loew’s business. 


Plaintiffs cannot really deny any of this, 
and their characterization of RKO Radio 
as an exhibitor is lukewarm at best. Their 
real concern is because they fear they will 
not be able to introduce relevant evidence 
in the treble-damage suit against the exhibi- 
tor defendants if RKO Radio is no longer a 
party thereto. No specific grounds for this fear 
are alleged and we feel that it is unwar- 
ranted. First, when the RKO parent organi- 
zation, Radio-Keith-Orpheum, was dismissed 
as a defendant pursuant to stipulation, plain- 
tiffs’ right to introduce relevant portions 
of the decree in United States v. Paramount 
Pictures, supra, was explicitly preserved. 
That stipulation by the parent organiza- 
tion would seem to be sufficient to make 
the presence of RKO Radio superfluous. 
Second, under the Federal Rules of Civil 
Procedure, the relevance of evidence is 
nowhere keyed to the particular persons 
before the court. And so far as some 
detailed items of proof may depend upon 
a preliminary showing of conspiracy, the 
fact that co-conspirators have not been 
named as parties does not at all prevent or 
aid the showing of their complicity. 


[Judgment] 


The judgments of dismissal of defend- 
ants Loew’s Inc., RKO Theatres, Inc., and 
RKO Film Booking Corp. are reversed 
and the action is remanded; the judgment 
of dismissal of RKO Radio Pictures, Inc., 
is affirmed. : 
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[| 67,958] William Rohlfing, et al. v. Cat’s Paw Rubber Co., Tnc., et al. 


‘ In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 229. Dated December 10, 1954. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Summary Judgment— 
Motion for Specification of Facts—Multiple Claims.—In an action charging a conspiracy 
and price discrimination, a defendant’s motion, pursuant to Rule 56(d) of the Federal 
Rules of Civil Procedure, to specify that certain material facts relating to the price 
discrimination charge exist without substantial controversy was denied. Rule 56(d) and 
its mandate relating to the specification of facts is only applicable where favorable action 
on a motion for summary judgment will not completely dispose of the case. This rule does 
not authorize the initiation of motions for summary judgment, the sole object of which is to 
adjudicate issues of fact which are not dispositive of any claim or part thereof. Whether or not 
the defendant was guilty of price discrimination does not dispose of a material issue 
present in the case, that is, whether or not the defendant participated in a conspiracy 
with others to violate the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, § 9013.675. 


Private Enforcement and Procedure—Suit for Civil Damages—Summary Judgment— 
Issue of Fact.—In an action charging a conspiracy and price discrimination, a motion for 
reconsideration of the court’s denial of a defendant’s motion for summary judgment on 
the issue of conspiracy was denied, where the evidence in support of the motion for 
summary judgment consisted of a sworn denial of knowledge of or participation in a conspiracy, 
a sworn answer that the defendant does not operate a business in which the plaintiffs are 
engaged, copies of agreements leasing space to another defendant engaged in the same 
business as the plaintiffs, and the conclusion that the defendant could not be a party 
to any conspiracy because it is not a competitor of the plaintiffs. A relationship between 
the defendant and the defendant lessee other than contractual is alleged, that is, a 
relationship by virtue of an alleged combination and conspiracy. The determination of 
the nature of the relationship between the two defendants does not eliminate the issue 
of participation in the alleged conspiracy. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for Production of Documents—Effect of Release—A defendant’s motion for 
the production of documents, relating to the stipulated dismissal of other defendants in 
the action, on the ground that it desires the documents in order to ascertain whether 
any document constitutes a release of the defendant, whether any document affects the 
claims asserted against the defendant, and the amount of money paid by the dismissed 
defendants to effect their dismissal was granted. The issue of whether or not the 
defendant has been dismissed, though not raised by the pleadings, is relevant, and the 
information sought is not privileged. The release of one of several joint tort-feasors will 
release all who are jointly liable with him. 


See Private Enforcement and Procedure, Vol. 2, 1 9010.700, 9013.825. 
For the plaintiffs: Francis Heisler, Chicago, Ill. 


For the defendants: Arvey, Hodes & Mantynband, for Cat’s Paw Rubber Co., Inc.; 
Sonnenschein, Berkson, Lautmann, Levinson & Morse by Herbert M. Lautmann, John 
J. Faissler, and Jack I. Levy for Howes Leather Co., Inc.; and Sidley, Austin, Burgess 
& Smith by E. C. Austin, J. E. Baker, and H. A. Preston for Wieboldt Stores, Inc.; all 
of Chicago, Ill. 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1954 Trade Cases {[ 67,690, 1952 Trade Cases {] 67,318, and 1950-1951 Trade 
Cases {] 62,872. 
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Memorandum 


Motion of Sears, Roebuck and Co. 


[Specification of Facts—Summary 
Judgment | 


Watter J. La Buy, District Judge [In full 
text]: The defendant Sears, Roebuck and 
Co., one of eight defendants alleged to 
operate chains of shoe repair stores or de- 
partment stores having shoe repair depart- 
ments, moves the court pursuant to Rule 
56(d) of the Federal Rules of Civil Pro- 
cedure to specify that the following material 
facts exist without substantial controversy: 

(1) the defendant Sears made no pur- 
chases of shoe supplies from any of the 
defendants, except shoe polish from the 
defendants Griffin Manufacturing Co. and 
Knomark Manufacturing Co., and leather 
soles and strips from the defendant Howes 
Leather Co.; 

(2) the defendant Sears had no knowl- 
edge (a) who the other purchasers were 
from said three defendants; (b) whether 
any of the plaintiffs purchased from said 
three defendants; (c) of the prices, rebates, 
or discounts granted by said three defend- 
ants to other customers; and (d) whether 
price differentials to said defendants cus- 
tomers were justified; 

(3) the three defendants from whom Sears 
made purchases made no sales to the 
plaintiffs; 

(4) Sears is not engaged in the shoe 
repair business. 

This motion is supported by answers of 
the three manufacturing defendants, Griffin, 
Knomark and Howes to plaintiffs’ inter- 
rogatories that they made no sales to any of 
the plaintiffs and setting forth the sales 
made to the moving defendant Sears, and 
answer of Sears to interrogatories setting 
forth the purchases it made from the three 
defendants. In addition, eight affidavits 
have been filed by’ employees of Sears, 
Griffin, Knomark and Howes to the effect 
that Sears did not know and made no in- 
quiries concerning the names of other per- 
sons purchasing from said defendants or 
whether any of the plaintiffs had made pur- 
chases from said defendants; that they did 
not know what prices, discounts or rebates, 
if any, were granted by any of said de- 
fendants to any of its customers; that they 
did not know whether any of said defend- 
ants made differing charges or granted 


1 67,958 


Court Decisions 
Rohlfing v. Cat’s Paw Rubber Co., Inc. 


Number 16—64 
2-24-55 


differing discounts or rebates to any cus- 
tomers for products of like grade and 
quality; and that Sears did not operate any 
facilities for the repair of shoes and did 
not purchase any shoe supplies for use in 
the repair of shoes except for resale by it 
to its customers through its retail stores 
and mail order catalogues. 


The plaintiffs have indicated they do not 
intend to submit any counter-affdavits as 
contemplated by the purpose of Rule 56. 
A duty rests upon the opposing party to act 
diligently and in good faith to controvert 
the material presented in support of such 
a motion and the rule does not contemplate 
that he should withhold his evidence until 
the trial. Nevertheless, it is equally estab- 
lished that a failure to file counter-affidavits 
does not necessarily mean that the moving 
party is entitled to judgment. 


Rule 56(d) and its mandate relating to 
specification of facts is only applicable 
where favorable action on a motion for 
summary judgment will not completely dis- 
pose of the case and further proceedings in 
the nature of a trial may be necessary. 
Axton-Fisher Tobacco Co., Inc. v. Ziffrin 
Truck Lines, Inc., (D. C. Ky. 1941) 36 F. 
Supp. 777, aff'd 126 F. (2d) 476. Thus, 
where a moving party is technically en- 
titled to a summary judgment, but where 
the court in its discretion will not enter 
such a judgment, the court should specify 
the facts established by the motion. 


In the instant motion the question is 
whether the defendant Sears is entitled to 
a judgment as a matter of law on those 
uncontroverted facts established by the evi- 
dence it presents in support of its motion. 
These facts bear upon the issue of Sears’ 
direct participation in the alleged price dis- 
crimination which resulted in plaintiffs’ 
alleged damages. Is it practical for the 
court to render a judgment that this de- 
fendant is not guilty of violation of the 
Robinson-Patman Act and yet not decide 
whether it is guilty of the conspiracy al- 
legedly violating the antitrust statutes. In 
its memorandum of January 29, 1954 this 
court stated in effect that while documents 
in support of some of the defendants’ mo- 
tions show they did not participate in the 
overt acts of damage if in fact they were 
parties to a conspiracy to do so, they can 
be held liable for injuries suffered by the 
plaintiffs. 
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Rule 56(d) does not authorize the initia- 
tion of motions for summary judgment, the 
sole object of which is to adjudicate issues 
of fact which are not dispositive of any 
claim or part thereof. The present motion, 
if granted, will not dispose of any of the 
claims or issues presently before the court. 
Whether or not Sears violated the Robin- 
son-Patman Act does not dispose of a 
material issue present here; that is, whether 
it participated in a conspiracy with others 
to violate the antitrust statutes. 


The motion for summary judgment is 
denied, and an order in accord therewith is 
this day entered. 


Wieboldt Stores, Inc. 


[Reconsideration of Motion for 
Summary Judgment 


The defendant, Wieboldt Stores has filed 
its motion for reconsideration of the court’s 
denial of its motion for summary judgment. 
It is asserted that its motion for summary 
judgment, together with the supporting 
documents, was directed to the issue of 
conspiracy as well as the issue relating to 
price discrimination activities; that, there- 
fore, the request for specifying the issues 
which are in dispute and those which are 
not should be made since the evidence sup- 
porting the motion reveals there is no dis- 
pute as to a genuine issue of material fact. 

With respect to the conspiracy charge 
Wieboldt Stores rely on the following evi- 
dence to establish that it was not or could 
not be a party to any conspiracy as alleged 
in the complaint: 

(1) Sworn answer denying participation 
in any conspiracy; 

(2) Sworn answer asserting lack of 
knowledge of existence of such conspiracy; 

(3) Affidavit of O. M. Lynch and sworn 
answer to complaint that Wieboldt is not 
engaged in the shoe repair business; 

(4) Answers to interrogatories and affi- 
davit of O. M. Lynch that Wieboldt Stores 
did not purchase shoe repair materials or 
shoe service supplies from any of the co- 
defendants; 

(5) Answers to interrogatories that Wie- 
boldt did not purchase or sell shoe repair 
material from or to anyone and did not 
purchase or sell shoe service supplies ex- 
cept incidentally; 
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(6) The many facts supported by copies 
of lease agreements between Wieboldt and 
Public Shoe Service and affidavit of Ben 
Weinstein, President of Public Shoe Serv- 
ice, that show that Wieboldt had no control 
or responsibility over Public Shoe Service 
Corporation over and above the written 
lease between them. 


It is urged this proof establishes that 
Wieboldt would have had no motive or 
intent in being a party to the alleged con- 
spiracy, and that even if the alleged con- 
spiracy is proved to exist, Wieboldt was 
not and could not have been a party since 
the only connection with the case so far 
as it is concerned derives from the fact that 
it has leased space in its stores to a con- 
cessionaire, Public Shoe Service Corpora- 
tion, which is involved in the business 
which is the subject of this suit; that this 
is conceded in effect by virtue of a letter 
written March 25, 1953 by plaintiffs’ counsel 
to Wieboldt’s counsel. 


Thus, Wieboldt urges that the sole de- 
terminative factor of its liability, if any, 
rests in the legal effect to be given the 
lease arrangement with Public Shoe Service 
Corporation. In the event of a holding that 
Public Shoe Service Corporation is an inde- 
pendent contractor, does the evidence sup- 
porting the motion resolve that there exists 
no issue regarding Wieboldt’s participation 
in the alleged conspiracy? That evidence, 
apart from the lease and affidavit of O. M. 
Lynch, is that Wieboldt does not operate 
shoe repair outlets, that it made no sales 
or purchases from any of the co-defendants, 
and that it denies knowledge or participation 
in any conspiracy. 

Both Wieboldt and Public Shoe Service 
Corporation are named defendants in this 
suit. A relationship between these defend- 
ants other than contractual is alleged to 
exist—that relationship is asserted by virtue 
of an alleged combination and conspiracy. 
The evidence supporting the motion for 
summary judgment as it relates to con- 
spiracy consists of a sworn denial of knowl- 
edge or participation in a conspiracy, a 
sworn answer that it operates no shoe 
repair outlets and the conclusion that Wie- 
boldt could not be a party to any con- 
spiracy because it is not a competitor of 
plaintiffs. 

It is recognized that actual proof of a 
conspiratorial agreement cannot in the 
nature of things usually be made, so that 
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it must often be inferred from proof of 
acts of the parties and the circumstances 
in connection therewith. The issue of con- 
spiracy is always a fact; that issue remains 
a material issue in the instant case. Whether 
or not the court concludes as a matter of 
law at this time the nature of the relation- 
ship between Wieboldt Stores and Public 
Shoe Service Corporation does not eliminate 
the issue of participation in a conspiracy. 


The motion for summary judgment is 
denied, and an order in accord therewith is 
this day entered. 


Howes Leather Company, Inc. 


[Production of Documents] 


Howes Leather Company, Inc. has moved 
pursuant to Rule 34 for the production “of 
papers and documents underlying” the stip- 
ulated dismissals of eleven defendants to 
this action, and for good cause states it 
desires said papers and documents in order 
to ascertain (1) whether any such document 
Or paper constitutes a release of Howes 
Leather Company; (2) whether any such 
document or paper affects the claims as- 
serted against Howes Leather Company; 
and (3) the amount of money paid by the 
dismissed defendants to effect their dis- 
missal. 
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The plaintiffs oppose said motion on the 
following grounds: (1) no good cause has 
been shown to support the requested pro- 
duction, and in any event the dismissal of 
one joint tort feasor does not release 
another; and (2) the papers and documents 
in connection with said dismissals are 
privileged. 

The rule is that a release of one of several 
joint tort feasors will release all who are 
jointly liable with him. Rector v. Warner 
Bross (Ds GS Cal 1952) AO 524trAnEes GAcns 
1 67,227].102 Fe:Supp. 2635 76,G.J5 Sea850; 
page 682, fn. 48. The issue of whether the 
movant has been released, though not 
raised by the pleadings is relevant and the 
information sought is not privileged. The 
court is of the opinion that production 
should be made of the final documents con- 
stituting the agreement between the parties 
relating to the dismissal of the action and 
no other papers and documents which pre- 
ceded the final execution of the settlement 
or release papers. With respect to the 
amounts paid to the dismissed defendants, 
the court is of the opinion that unless con- 
tained in the settlement papers, disclosure 
should be delayed until hearing on the merits. 


The motion to produce documents in the 
respects noted above is allowed and an 
order has this day been entered in accord 
therewith. 


[1 67,959] Bowman Dairy Company v. Hedlin Dairy Company. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 54 C 646. Dated December 21, 1954. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Offers of Discrimin 


atory Prices, Gifts, and Interest-Free Loans 


by Intrastate Seller—Securing Customers of Interstate Seller.—In an action charging a de- 
fendant with securing the business of the plaintiff's customers by offers of discriminatory 
prices, gifts, and interest-free loans, the defendant’s motion for summary judgment on 
the ground that none of the alleged activities occurred in interstate commerce was denied. 
Assuming that the plaintiff sells its products in interstate commerce, the plaintiff need not 


demonstrate that the defendant’s activities are in interstate commerce. 


Since the plaintiff 


would be amenable to a suit filed by the defendant, the plaintiff must be accorded a 
corresponding right to file a suit in its own behalf. 


See Price Discrimination, Vol. 1, 1 3505.100, 3522, 3524, 


For the plaintiff: Montgomery, 
Jr., Chicago, Ill, 


Hart, Pritchard & Herriot, and L, Edward Hart 


2 


For the defendant: Johnston, Thompson, Raymond & Mayer, Chicago, Ill. 
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Memorandum and Order 
[Interstate Commerce] 


CampseELt, District Judge [In full text]: 
This is a suit for injunctive relief, brought 
under the provisions of Sections 2(a), 2(d), 
2(e) and 16 of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U. S. 
C. A. §§ 13(a), 13(d), 13(e), and 26. The 
complaint alleges, in substance, that the de- 
fendant has secured the business of the 
plaintiff's customers by offers of discrimina- 
tory prices or discounts, gifts of merchan- 
dise or equipment, and interest-free loans. 
The defendant has moved for summary 
judgment on the ground that none of these 
alleged practices occurred in interstate 
commerce. 


[Moore Case] 


The case of Moore v. Mead’s Fine Bread 
Company, decided by the Supreme Court on 
December 6, 1954 [1954 TrapE Cases 
67,906] (23 LW 4036), dictates that de- 
fendant’s motion be denied. In the Moore 
case, the plaintiff’s activities were com- 
pletely intrastate in character: he assembled 
his raw materials in New Mexico, manufac- 
tured his product in New Mexico, and sold 
to his customers in New Mexico. On the 
other hand, the defendant’s activities reached 
into the neighboring State of Texas. There 
was a vigorous price war between the two, 
and, as a result, the plaintiff was forced 
to close his business. The Supreme Court 
held that the plaintiff, the ‘purely local 
competitor,” might maintain an action against 
the defendant under the provisions of the 
Clayton Act, saying 


‘We have here an interstate industry 
increasing its domain through outlawed 
competitive practices. The victim, to be 
sure, is only a local merchant; and no 
interstate transactions are used to destroy 
him. But the beneficiary is an interstate 
business; the treasury used to finance the 
warfare is drawn from interstate, as well 
as local, sources which include not only 
the respondent but also a group of inter- 
locked companies engaged in the same 
line of business; and the prices on the 
interstate sales, both by respondent and 
by the other Mead companies, are kept 
high while the local prices are lowered. 


Cited 1955 Trade Cases 
Bowman Dairy Co. v, Hedlin Dairy Co. 
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If this method of competition were ap- 
proved, the pattern for growth of mo- 
nopoly would be simple.” 


[Activities Can Be Intrastate] 


True, the facts of this case present the 
converse of the Moore situation: if all is- 
sues presented by the motion for summary 
judgment were resolved in defendant’s 
favor, this suit would be one brought 
against a dairy which does not sell its 
product in interstate commerce. Since the 
affidavits filed in support of the motion do 
not refer to the plaintiff's activities, the 
court assumes that the plaintiff’s product is 
sold in interstate commerce. Under the 
Moore decision, therefore, the plaintiff 
would be amenable to suit filed by the 
defendant under the Clayton Act; and, in 
the opinion of the court, the plaintiff must 
be accorded a corresponding right to file 
suit in its own behalf under the Act. In this 
respect, it is well to note the words of 
Congressman Utterback, manager of the 
Robinson-Patman Act in the House, quoted 
by Mr. Justice Douglas in the Moore case: 


“Where, however, a manufacturer sells 
to customers both within the State and 
beyond the State, he may not favor either 
to the disadvantage of the other; he may 
not use the privilege of interstate com- 
merce to the injury of his local trade, 
nor may he favor his local trade to the 
injury of his interstate trade. The Fed- 
eral power to regulate interstate com- 
merce is the power both to limit its 
employment to the injury of business 
within the State, and to protect interstate 
commerce itself from injury by influences 
within the State.’ 80 Cong. Rec. 9417 
(emphasis supplied) 

Those words certainly lend much support 
to the maintenance of suits such as the one 
at bar. 

It is the considered opinion of the court 
that the plaintiff need not demonstrate that 
the defendant’s activities are in interstate 
commerce, and, for that reason, that the 
court need not resolve any issue of fact or 
law which might have been raised by the 
pending motion. 

The defendant’s motion for 
judgment is denied. 


summary 
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[67,960] Emich Motors Corporation and U. S. Acceptance Corporation v. General 
Motors Corporation and General Motors Acceptance Corporation. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 3514.. Dated January 13, 1955. 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—Applicable Statute——Since federal law provides no 
time limitation on the commencement of a treble damage action under the Clayton Act, 
the law of the state where the case is pending and where the cause of action arose is 
applicable in determining the limitations period. It is settled law in the Seventh Circuit 
that the statute which would govern an analogous action in an Illinois state court is the 
provision of the Illinois statutes which provides that actions for a statutory penalty shall 
be commenced within two years next after the cause of action accrued. 


See Private Enforcement and Procedure, Vol. 2, {| 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—Determination of Date of Commencement of Suit— 
Effect of Clayton Act, Section 5—Where the conspiracy charged in an indictment was, 
in part, the same conspiracy of which private parties complained in a treble damage suit, 
and where the defendants in the treble damage action were named as defendants in the 
indictment, the institution of the criminal proceeding operated to suspend the running of 
a two-year state statute of limitations by virtue of Section 5 of the Clayton Act. Since 
the treble damage action was commenced before the final termination of the criminal 
proceeding, the running of the applicable statute of limitations was suspended with the 
return of the indictment. By virtue of Section 5 of the Act, the treble damage action was 
deemed to have been filed on the date the indictment was returned. Therefore, the action 
would be timely insofar as the claims asserted accrued within the two years immediately 
preceding the return of the indictment. 


See Private Enforcement and Procedure, Vol. 2, § 9010.275. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—When Cause of Action Accrues.—Although state 
statutes of limitations are applicable to treble damage actions brought under the federal 
antitrust laws, the wrong and the remedy are both creatures of federal law; therefore, 
federal law determines when the necessary elements of the claims were complete, and, 
accordingly, when the cause of action accrued. 


It is not enough for recovery under Section 4 of the Clayton Act that the defendants 
may have violated some prohibition of the antitrust laws. Plaintiffs are entitled to sue 
only if they have been injured by that violation. Under the Clayton Act, the wrong may 
be complete even though the plaintiff's damages are too speculative to be allowed. The 
injury referred to by the Act means not “damages” in the sense of the measure of recovery, 
but rather an act or occurrence which impairs the economic position of the plaintiff. If 
the loss of future profits or some other monetary loss is rendered inevitable by such an 
act or occurrence, the wrong is complete, and the statutory period of limitations against 
suit then commences to run. 


Where it appears that the acts complained of caused separate legal injuries to the 
plaintiff, they must be regarded as independent wrongs for limitations purposes. The 
rule which controls criminal prosecutions, computing the limitations period from the last 
overt act committed in furtherance of a conspiracy, has no application in a civil case. 


The claims in the present action were held to fall into four categories: (1) injuries 
resulting from misdeliveries and delayed and unordered deliveries of the defendant’s 
products, and from threats to cancel franchises; (2) injuries which resulted from the 
termination of the dealership’s right to purchase new products; (3) injuries caused by 
the termination of the dealership’s right to hold out and to sell as an authorized dealer; (4) 
injuries by being deprived of the opportunity to finance the purchases and sales of the 
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dealership. The accrual date of each of the claims was determined, and the defendants’ 
motion for summary judgment was granted as to those claims which were barred. 


See Private Enforcement and Procedure, Vol. 2, J 9010.200. 
For the plaintiffs: A. Bradley Eben and Edward Atlas, Chicago, III. 


For the defendants: Ferris E. Hurd, Chicago, Ill.; Henry M. Hogan, Detroit, Mich.; 
and Henry F. Herbermann, New York, N. Y. , rote iaaticrak aaa 


} For prior opinions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1954 Trade Cases {| 67,667 and 1946-1947 Trade Cases {| 57,638, 57,513; for 
a prior opinion of the U.S. Court of Appeals, Seventh Circuit, see 1950-1951 Trade Cases 
| 62,577; and for a prior opinion of the U. S. Supreme Court, see 1950-1951 Trade Cases 


{] 62,778, 


Memorandum 
[Statute of Limitations Defense] 


Jutius J. Horrman, District Judge [In 
full text]: The defendants in this suit for 
treble damages under Section 4 of the Clay- 
ton Ncty lon. S Ge Sec. 15,*38"Stat, 730, 
have moved for summary judgment upon 
the asserted ground that the action is 
barred by the statute of limitations. 


[Complaint] 

The complaint charges the defendants, 
General Motors Corporation (General Mo- 
tors) and its subsidiary General Motors 
Acceptance Corporation (GMAC), with a 
violation of the Sherman Anti-Trust Act, 
15 UES. C, Sees dl amckZ, 25 Sizus A02;, 26 
amended, consisting of a conspiracy to re- 
strain interstate trade and commerce in auto- 
mobiles manufactured by General Motors 
by compelling dealers in those automobiles 
to employ the credit facilities of GMAC. 
In support of this charge the plaintiffs rely 
upon the defendants’ previous conviction of 
this offense in a criminal action prosecuted 
in the Northern District of Indiana. This 
conviction was affirmed by the Court of 
Appeals for this Circuit in United States v. 
General Motors Corporation [1940-1943 TravE 
Cases {[ 56,120], 121 F. 2d 376 (7 Cir. 1941), 
and a petition to the Supreme Court for a 
writ of certiorari was denied. 314 U. S. 
618 (1941). 

The plaintiffs seek to bring themselves 
within the remedial provisions of Section 4 
of the Clayton Act, supra, by their claim 
that this illegal conspiracy resulted in the 
destruction of their businesses. Both of the 
corporate plaintiffs were controlled by Fred 
Emich. Emich Motors Corporation was 
the operator of two franchises for dealing 


in Chevrolet automobiles manufactured by 


General Motors. The plaintiff U. S. Accept- 
ance Corporation, formerly EMC Finance 
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Company, was engaged in supplying credit 
for the purchase and sale of automobiles by 
these dealerships. Allegedly in furtherance 
of the unlawful conspiracy of the defend- 
ants to compel the use of GMAC financing 
facilities, certain coercive measures were 
employed against Emich Motors, culminat- 
ing in the cancellation of its two franchises. 


[Prior Proceedings] 


Upon a previous trial of this cause the 
plaintiffs recovered judgments in the total 
amount of $1,493,358.10, including costs and 
attorneys’ fees. This judgment was re- 
versed by the Court of Appeals for errors 
in the instructions to the jury and in certain 
rulings upon the admissibility of evidence, 
and an order of remand was entered. Emich 
Motors Corporation v. General Motors Corpo- 
ration [1950-1951 Trape Cases { 62,577], 
181 F. 2d 70 (7 Cir. 1950). The Supreme 
Court granted the plaintiffs’ petition for a 
writ of certiorari and modified the judg- 
ment of the Court of Appeals respecting the 
use and effect of the criminal conviction in 
the establishment of the plaintiff’s civil 
claims. [1950-1951 Trape CAsEs { 62,778] 
340 U. S. 558 (1951). With these modifica- 
tions, the case was remanded to this Court 
where it now awaits re-trial. After this 
remand, the defendants applied for, and were 
granted, leave to amend their answers to 
interpose the defense of the two-year limi- 
tation on the comimencement of suit pro- 
vided by Section 15, Chapter 83, Illinois 
Revised Statutes (Smith-Hurd 1953). The 
memorandum granting leave is reported at 
[1954 Trape Cases § 67,667] 15 F. R. D. 
354 (1953). Familiarity with these previous 
opinions will, in the interests of brevity, be 
presumed. The defendants have now moved 
for summary judgments in their favor on 
the ground that the action is barred by this 
two-year limitation. 
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[Illinois Limitations Statute Applicable] 


Since federal law provides no time limita- 
tion on the commencement of a civil action 
under the Clayton Act, we must turn to the 
law of the state where the case is pending 
and where the cause of action arose for the 
controlling limitations period. See Cope v. 
Anderson, 331 U. S. 461 (1947); Hoskins 
Coal & Dock Corporation v. Truax Traer 
Coal Company [1950-1951 Trape CaseEs 
{ 62,925], 191 F. 2d 912 (7 Cir. 1951), cert. 
denied, 342 U. S. 947 (1952). It is the 
settled law of this Circuit that the statute 
which would govern an analogous action 
in an Illinois state court, and which there- 
fore controls the federal suit, is the provi- 
sion of Section 15, Chapter 83, Illinois 
Revised Statutes (Smith-Hurd 1953), relied 
upon by the defendants, which provides: 


“Actions for... a statutory penalty 
. shall be commenced within two years 
next after the cause of action accrued.” 


That this time limitation governs was de- 
cided after the first trial of this cause in 
Hoskins Coal & Dock Corporation v. Truax 
Traer Coal Company [1950-1951 Trapr Cases 
62,925], 191 F. 2d 912 (7 Cir. 1951), and 
was reaffirmed in Schiffman Bros. v. Texas 
Company [1952 Trapr Cases 1 67,270], 196 
F. 2d 695 (7 Cir. 1952). See also DeLuca v. 
Loew's, Inc. 119 F. Supp. 474 (N. D. Til. 
1953). The disagreement between the par- 
ties to this motion is accordingly not as to 
the applicability of this limitation to the 
claims asserted, but rather as to how it 
shall be applied to the admitted facts. 


[Date of Commencement of Suit] 


Determining whether the suit was timely 
brought requires, as in every case, that the 
date of the commencement of the suit and 
the date of the accrual of the cause of action 
be ascertained. If the elapsed interval 
between these dates exceeds the prescribed 
period, here two years, the action is barred. 
Fixing the date of commencement of the 
suit presents no difficulty. On Wiehe 276 
1938, an indictment was returned against 
these defendants and certain named officers 
of them by a Grand Jury for the Northern 
District of Indiana. Upon this indictment, 
a conviction of the two corporate defend- 
ants was sustained on appeal as previously 
noted. The conspiracy charged in that in- 
dictment was, in part, the same conspiracy 
of which these plaintiffs complain, that is, a 
conspiracy to compel franchise dealers in 
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General Motors cars to utilize GMAC 
financing. Indeed, Fred Emich, principal 
stockholder of the plaintiff corporations, testi- 
fied in that prosecution on behalf of the 
government regarding the same effects of 
the conspiracy upon his business for which 
he now seeks to recover. Because of this 
similarity of issues, the institution of this 
criminal proceeding operated to suspend the 
running of the civil statutory period by 
virtue of the second ‘paragraph of Section 5 
oi the ClaytonmAchurls UmS Ca Secmiol 
38 Stat. 731, which provides: 


“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of 
the antitrust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or 
in part on any matter complained of in 
said suit or proceeding shall be sus- 
pended during the pendency thereof.” 


The present action was commenced before 
the final termination of the criminal pro- 
ceeding. As a consequence, the running 
of the two-year limitations period was 
suspended with the return of the indict- 
ment on May 27, 1938, never to re-com- 
mence, and, to state the effect of the quoted 
provisions of the Clayton Act, this suit is 
deemed to have been filed on that date. 
It follows that the present action is timely 
in so far as the claims asserted accrued 
within the two years immediately preceding 
the return of the indictment, that is, on or 
after May 27, 1936. If the claims accrued 
before that date, the statute constitutes 
anibats 


[Date of Accrual of Claims] 


The date of accrual of the plaintiffs’ 
claims is the nub of the disagreement of the 
parties on this motion. Since both the 
wrong and the remedy are creatures of 
federal law, it follows that federal law must 
also determine when the necessary ele- 
ments of the claims were complete and, 
accordingly, when the causes of action 
accrued. See Momand v. Universal Film 
Exchange, Inc. 43 F. Supp. 996, 1006 (D. 
Mass. 1942). From the facts agreed to by 
the parties upon this motion and from the 
evidence introduced at the previous trial, 
the chronology of the plaintiffs’ grievances 
appears to be as follows: For several years 
before 1936 the plaintiff Emich Motors 
Corporation had operated two dealerships 
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for the sale of Chevrolet automobiles, one 
in Chicago and one in Oak Park, Illinois. 
The franchise agreements with General Mo- 
tors under which these businesses were 
conducted provided, among other things, 
that the franchises might be cancelled, upon 
notice, at the election of General Motors, 
and that: 


“Any cancellation or termination of this 
Agreement shall also operate as a can- 
cellation of all orders for standard motor 
vehicles, chassis, parts, accessories or 
service and other equipment which may 
not have been shipped prior to receipt 
of notice of such cancellation or termina- 
tion by Dealer, but will not release Dealer 
from payment of any sum which may 
then be owing seller...” 


The sales and purchases of both dealerships 
were financed through the plaintiff U. S. 
Acceptance Corporation, another Emich 
enterprise. For some time before April, 
1936, the dealerships allegedly received un- 
ordered cars and trucks, experienced long 
delays in the filling of their orders, were 
threatened with cancellation, and encoun- 
tered other difficulties which, it is claimed, 
were designed to force the employment of 
GMAC credit facilities. On April 6, 1936, 
Emich Motors was sent notice at both 
dealerships that General Motors had elected 
to cancel both franchises, effective three 
months after receipt of the notices. After 
consultation between Mr. Emich and sev- 
eral officers of General Motors the effective 
final cancellation date was extended, by 
letter dated May 4, 1936, to September 1, 
1936. This cancellation destroyed the busi- 
nesses of both dealerships and, in turn, that 
of U. S. Acceptance Corporation, whose 
business consisted of the financing of the 
transactions of those dealerships. 


The plaintiffs take the position that their 
claims accrued not earlier than September 
1, 1936, when the cancellation of the fran- 
chises became effective. The defendants, on 
the other hand, insist that the rights of 
action were complete not later than April 7, 
1936, when the cancellation notices were re- 
ceived by the plaintiffs. 

Some basic principles may assist in the 
resolution of this conflict. The plaintiffs’ 
rights to sue are circumscribed by Section 4 
of the Clayton Act, 15 U. S. C. See. 15, 38 
Stat. 730, which provides: 


“Any person who shall be injured in his 
business or property by reason of any- 
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thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.” 

It is not enough for recovery under this 
statute that the defendants may have vio- 
lated some prohibition of the Sherman Anti- 
Trust Act. The plaintiffs are entitled to 
sue only if they have been injured by that 
violation. Emich Motors Corporation v. Gen- 
eral Motors Corporation [1950-1951 TRADE 
CASES { 62,778], 340 U. S. 558 (1951) ; North- 
western Oil Company v. Socony-Vacuum Oil 
Company [1940-1943 TrapE Cases { 56,294], 
138 F. 2d 967 (7 Cir. 1943), cert. denied, 
321 U. S. 792 (1944). It does not follow 
of course that the various occurrences which 
enter into the monetary damages to be 
recovered, such as the loss of profits here 
claimed, mark the accrual of the cause of 
action, any more than in a suit for personal 
injuries the right to recover for loss of 
earnings accrues on the various paydays 
when the earnings would have been re- 
ceived. Under the Clayton Act, the wrong 
may be complete even though the plaintiff’s 
damages are too speculative to be allowed 
or are for some other reason not recover- 
able. Twentieth Century-Fox Film Corpora- 
tion v. Brookside Theatre Corporation [1952 
TRADE CASES § 67,218], 194 F. 2d 846 (8 Cir. 
1952); McClellan v. Montana-Dakota Utilities 
Company [1953 TRrapE Cases { 67,484], 204 
F. 2d 166 (8 Cir. 1953), cert. denied, 346 
U. S. 825 (1953). Cf. Unexcelled Chemical 
Corp. v. United States, 345 U. S. 59 (1953). 
The “injury” referred to by the Act means 
not “damages” in the sense of the measure 
of recovery, but rather an act or occurrence 
which impairs the economic position of the 
plaintiff. If the loss of future profits or 
some other monetary loss is rendered in- 
evitable by such an act or occurrence, the 
wrong is complete, and the statutory period 
of limitations against suit then commences 
to run. 

The application of these principles to the 
present case requires a more detailed exami- 
nation of the plaintiffs’ claims. Paragraph 
Thirteen of the Amended Complaint, as 
amended, sets up the alleged wrongs and 
deliveries of unordered automobiles and 
trucks, misdeliveries, and failures to fill 


1 67,960 


70,136 


orders, all before the receipt of the notice 
of cancellation of the franchises. The next 
paragraph alleges the actual cancellation of 
the franchises as another wrong in further- 
ance of the conspiracy. The complaint thus 
establishes at least two categories of “in- 
jury” within the meaning of the Clayton 
Act. Moreover, the franchise agreement it- 
self presents a dual aspect: it confers upon 
the dealer, subject to conditions, first, the 
right to purchase new Chevrolet automo- 
biles, parts, and accessories from General 
Motors, and second, the right to hold him- 
self out to the public as an authorized 
agency for Chevrolet automobiles, parts, 
accessories, and services at the fixed loca- 
tion, empowered to bind General Motors to 
warranties and guarantees in favor of retail 
purchasers of General Motors products. 
The franchise thus partakes of the character 
both of a contract of sale and of a qualified 
contract of agency. The distinction be- 
tween these aspects of the franchise was 
recognized by Judge Rodney in his opinion 
in Kane v. Chrysler Corporation, 80 F. Supp. 
360 (D. Del. 1948), and is made explicit in 
the franchises here involved by the provi- 
sions, previously quoted, terminating the 
dealer’s right to purchase immediately upon 
his receipt of a notice of cancellation, but 
continuing his right to hold himself out to 
the public and to sell as a Chevrolet dealer 
for the notice period provided. 


[Four Separate Claims] 


The claims of the plaintiff Emich Motors 
Corporation, as determined from the com- 
plaint, the evidence, and the exhibits of the 
previous trial, fall therefore into three cate- 
gories: First, the injuries resulting from 
misdeliveries and delayed and unordered 
deliveries of General Motors products, and 
from threats to cancel the franchises; sec- 
ond, the injuries which resulted from the 
termination of the dealerships’ rights to pur- 
chase new automobiles, parts, and acces- 
sories; and third, the injuries caused by the 
termination of the dealerships’ right to hold 
out and to sell as authorized dealers in 
Chevrolet automobiles, parts, accessories, 
and services. The claim of the plaintiff 
U. S. Acceptance Corporation falls into 
still another class. The four categories of 
claims require separate consideration upon 
the questions raised by the defendants’ plea 
of the statute of limitations. This is not a 
situation, like that considered in Winbler- 
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Koch Engineering Co. v. Universal Oii Prod- 
ucts Co. [1950-1951 TrapE Cases 62,892], 
100 F. Supp. 15 (S. D. N. Y. 1951), where 
a series of overt acts, innocent in them- 
selves, are so interrelated and integrated 
toward bringing about the single occurrence 
which was the sole purpose of the con- 
spiracy that they must be regarded as 
creating a single cause of action. Rather, 
it appears that the acts here complained of 
caused separate legal injuries to the plain- 
tiffs, and must be regarded, in accordance 
with the more usual view, as independent 
wrongs for limitations purposes. See, e. g., 
Momand v. Universal Film Exchange, Inc., 
43 F. Supp. 996 (D. Mass. 1942), affirmed 
[1948-1949 Trape Cases { 62,360], 172 F. 
2d 37 (1 Cir. 1948); Winkler-Koch Engineer- 
ing Co. v. Universal Oil Products Co. 
[1948-1949 Trane Cases { 62,398], 79 F. 
Sapp. 1013" (S" DSN ev e1947). 


I. The first group of claims, for General 
Motors’ alleged withholding of ordered cars, 
deliveries of unordered cars and trucks, and 
deliveries of the wrong models and colors, 
all pertain to breaches of the rights to pur- 
chase conferred upon the dealerships by 
the franchises, and to the period before 
these rights to purchase were terminated by 
receipt of the notice of cancellation on April 
7, 1936, or by the receipt of the amended 
notice of cancellation shortly after May 4, 
1936. In either event, the claims are based 
on acts and occurrences which took place 
before May 27, 1936, and are therefore 
barred by the two-year statute. The claimed 
wrongs of threats to cancel the franchises 
are similarly’ barred. Nor does the fact 
that the wrongs asserted flow from an un- 
lawful conspiracy affect this result. The 
rule which controls criminal prosecutions, 
computing the limitations period from the 
last overt act committed in furtherance 
of the conspiracy, has no application in a 
civil case. Suckow Borax Mines Consoli- 
dated v. Borax Consolidated, Ltd. [1950-1951 
TRADE CASES { 62,714], 185 F. 2d 196 (9 Cir. 
1950), cert. denied, 340 U. S. 943 (1951); 
Crummer Co. v. duPont, et al., 117 F. Supp. 
870 (N. D. Fla. 1954). The policy under- 
lying the criminal law is the punishment 
of the illegal agreement, and the legal wrong 
therefore continues for as long as the agree- 
ment remains in force. The purpose of the 
civil remedy, on the other hand, is redress 
for injuries caused by the conspiracy, and 
the wrong is complete when the injury has 
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been suffered. Speaking of this distinction, 
Judge Goodrich has observed: 


“ce 


es On this [criminal] theory a 
single act of damage in an anti-trust case 
would be subject to no period of limita- 
tion so long as the conspiracy continued, 
although no further injury was done to 
the plaintiff. Nor could the plaintiff sue 
in the meantime. All the conspirators 
would need to do to escape suit is to keep 
the conspiracy in operation. We have 
found no authority to support the view.” 

Momand v. Universal Film Exchanges [1948- 

1949 TravE CasEs { 62,360], 172 F. 2d 37, 

at 49 (1 Cir. 1948). 


IJ. The plaintiff Emich Motors’ right 
to purchase new Chevrolet automobiles, 
parts, and accessories terminated, under the 
provisions of its franchises, upon receipt of 
the notices of cancellation on April 7, 1936, 
or upon receipt of the amended notices 
dated May 4, 1936. The plaintiffs insist that, 
despite these terms cancelling unfilled orders 
and terminating the right to purchase with 
the delivery of the notices, General Motors 
continued to fill orders for some time after 
the notices were received. In support of 
this argument, plaintiffs refer the Court to 
certain portions of the record of the previ- 
ous trial. It may be assumed that evidence 
received in an earlier trial may properly be 
considered upon a motion for summary 
judgment although no mention is made of 
such evidence in Rule 56(c), Federal Rules 
of Civil Procedure. It is not clear, however, 
that the evidence referred to unequivocally 
establishes that General Motors filled orders 
of the plaintiff after May 4, 1936. Most of 
the testimony and exhibits cited show mere- 
ly that the dealerships continued to sell new 
automobiles after that date, and do not ex- 
clude the possibility that such sales were 
made from stocks on hand at the time the 
notices of cancellation were received. But, 
allowing the plaintiffs the benefit of the 
available inferences most favorable to them, 
and assuming that deliveries were made by 
General Motors after its obligation to make 
them under the franchises had ceased, it 
does not follow that the injury of the wrong- 
ful termination of the franchise rights to 
purchase was thereby postponed. Plaintiff 
Emich Motors had sustained the loss of the 
right to purchase, and that wrong remained 
complete although General Motors might 
as a matter of grace choose to sell it addi- 
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The right to purchase was of course the 
basis of the business of the plaintiffs’ deal- 
erships, and its wrongful termination would, 
in a timely action, support a verdict for 
substantial damages. See Chevrolet Motor 
Company v. Gladding, 42 F. 2d 440 (4 Cir. 
1930); Kane v. Chrysler Corporation, supra. 
Since this valuable right was terminated, in 
accordance with the franchise terms, before 
May 27, 1936, the recovery of any damages 
flowing from its loss is precluded by the 
two-year statute. The fact that the profits 
which would have been earned if this right 
had not been cancelled would have been 
received at a later date does not operate to 
lift this bar. It is established that a cause 
of action for the wrong of the defendant’s 
refusal to deal with a plaintiff in furtherance 
of a purpose condemned by the anti-trust 
laws accrues when the refusal is made, and 
is not, in the absence of repeated refusals, 
a continuing wrong. Northern Kentucky 
Telephone Company v. Southern Bell Tele- 
phone & Telegrabh Company, 73 F. 2d 333 
(6 Cir. 1934), cert. denied, 294 U. S. 719 
(1934); Pastor v. American Telephone & 
Telegraph Company, 76 F. Supp. 781 (S. D. 
N. Y. 1940). Damages maturing after the 
filing of suit, so long as they result from 
refusals made before the suit was com- 
menced, may be recovered. Lawlor wv. 
Loewe, 235 U. S. 522 (1915). Even if the 
plaintiffs should be able to bring themselves 
within the rule announced in Connecticut 
Importing Co. v. Frankfort Distilleries, Inc., 
101 F. 2d 79 (2 Cir. 1939), and Frey & Son, 
Inc. v. Cudahy Packing Company, 243 Fed. 
205 (D. Md. 1917), by proving that the 
defendant General Motors refused to sell 
to plaintiffs at a time within the statutory 
period, recovery for the loss of the right 
conferred by the franchises would still be 
barred, and the plaintiffs will be limited to 
the recovery of whatever damages can be 
shown to have resulted from General 
Motors’ refusal to continue to supply cars as 
a matter of grace. 

III. The franchises under which Emich 
Motors Corporation operated the two 
Chevrolet dealerships conferred upon the 
dealer not only the right to purchase Chev- 
rolet products from General Motors, but, as 
previously noted, the right as well to sell 
these automobiles, parts, and accessories as 
an unauthorized dealer with full warranties 
and guarantees, to provide authorized serv- 
ice and repairs, and to hold himself out to 
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the public generally as a Chevrolet dealer. 
Under the terms of the notices of cancella- 
tion, as adjusted upon negotiation, this 
latter right continued until September 1, 
1936. A warning to a prospective plaintiff 
that a legal injury will be done him does 
not itself amount to the injury, and the 
notices of cancellation did not amount to an 
injury to these rights. Thus it has been 
held that a discharged employee’s cause of 
action for wrongful dismissal for not being 
a union member accrued when he was dis- 
charged, and not at the earlier date when 
the employer and the union entered into an 
illegal agreement obliging the employer 
to fire all non-union employees. N. L. R. B. 
uv. United Hoisting Company, 198 F. 2d 465 
(3 Cir. 1952), cert. denied, 344 U. S. 914 
(1953). So long as the dealerships con- 
tinued to enjoy and to exercise these rights 
under the franchises they cannot be re- 
garded as having suffered a legal injury, 
within the meaning of the Clayton Act, by 
being deprived of them. Since the rights 
terminated on September 1, 1936, within 
the two-year period immediately preceding 
May 27, 1938, the date when the suit is 
deemed to have begun, the plaintiffs are not 
barred from asserting their claims for what- 
ever damages, such as loss of profit from 
the service and repair business, losses due to 
the forced sale of inventories and fixed 
assets, or the loss of a part of good will, 
may properly be attributed to the termina- 
tion of the plaintiff Emich Motors Corpo- 
ration’s right to hold itself out as an 
authorized Chevrolet dealer. Care must 
be exercised, however, to segregate and 
exclude all damages flowing from the earlier 
termination of the right to purchase new 
automobiles, parts and accessories from 
General Motors. 


IV. The plaintiff U. S. Acceptance Cor- 
poration claims to have suffered compensable 
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injury by being deprived of the opportunity 
to finance the purchases and sales of Emich 
Motors Corporation as a result of the cur- 
tailment of the business of those dealerships. 
Since this plaintiff had no contractual re- 
lationship with General Motors, its rights 
to recover are not determined directly by 
the termination of the dealership franchises 
in their various aspects. Whether sales of 
new cars by General Motors to Emich 
Motors were made as a matter of right or 
as a matter of grace is of no moment con- 
cerning its rights. The cause of action as- 
serted in favor of this! plaintiff accrued 
rather whenever the curtailment of deliv- 
eries to the dealerships by General Motors 
substantially impaired its financing activities 
and, in consequence, its economic position. 
Any loss of profits or other damages which 
resulted from such curtailment before May 
27, 1936, may not be recovered in view of 
the bar of the two-year statute. Since the 
information available upon this motion does 
not establish that all rights of action as- 
serted on behalf of U. S. Acceptance Corpo- 
ration accrued before that date, complete 
summary judgment as to it must also be 
denied. 


[Order] 


In view of the fact that the defendants’ 
motion for summary judgment is well taken 
as to only a portion of the plaintiffs’ claims, 
the motion will be granted in part and 
denied in part under the provisions of 
Rule 56(d), Federal Rules of Civil Pro- 
cedure. To effectuate the conclusions of 
this memorandum, the parties will accord- 
ingly submit an order as under Rule 16, on 
or before January 24, 1955, specifying that 
the claims included in groups I and II and 
the appropriate portion of the claims in- 
cluded in group IV, above, are barred by 
the statute of limitations. 


[7 67,961] Burche Co. v. General Electric Company. 
In the Pennsylvania Court of Common Pleas, Dauphin County. No. 310, September 
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Pennsylvania Fair Trade Act 


Fair Trade—Constitutionality of Pennsylvania Fair Trade Act—Nonsigner Provision 
—Delegation of Legislative Power and Exercise of Police Power.—The Pennsylvania Fair 
Trade Act, as applied to nonsigners, does not constitute an unlawful delegation of legis- 
lative power contrary to the Pennsylvania Constitution. Even characterizing the Act as 
a price fixing statute, Section 3 of the Act allows only vertical price fixing and prohibits 
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horizontal price fixing. This prohibition represents a substantial standard or rule, confining 
the boundaries in which fair trade contracts may be operative. Since business interests 
entitled to avail themselves of the use of fair trade contracts are not those that might be 
classified as “affected with a public interest,” it is within the province of the legislature 
to assume that economic laws constitute a sufficient restraint against arbitrary price fixing. 
However, the Act is not a price fixing statute, but rather places a restriction upon the 
right to sell property, and the protection of rights in property, the value of good will or 
a trade name, is a proper subject of legislative enactment. 


The Act does not constitute an unlawful exercise of the state’s police power. Although 
there is a partial restriction placed on the rights of owners of a commodity, that restriction 
is imposed to protect others who continue to own an interest in the good will element of 
the commodity. Protection of that interest or right does not constitute an arbitrary inter- 
ference with private business competition. The policy of fair trade bears upon and is 
reasonably related to the welfare of the people; therefore, the Act is a valid exercise of 
the police power. 


See Fair Trade, Vol. 1, J 3085.40, 3258.40. 


Fair Trade—Constitutionality of Pennsylvania Fair Trade Act—Nonsigner Provision 
—Interstate Commerce—Enactment Prior to Passage of McGuire Act—Necessity of 
Re-Enactment.—The McGuire Act rendered enforceable the nonsigner provision of the 
Pennsylvania Fair Trade Act; therefore, the Act is constitutional and need not be re- 
enacted in the future to make it valid and enforceable as to sales made by nonsigners of 
commodities moving in intrastate or interstate commerce. Although the Pennsylvania 
Fair Trade Act incidentally affects interstate commerce, it does not impose a substantial 
burden upon such commerce and it does not discriminate wilfully against such commerce. 


See Fair Trade, Vol. 1, 3040.40, 3085.40, 3258.40. 


For the petitioner: Samuel A. Schreckengaust, Jr., Francis B. Haas, Jr., of McNees, 
Wallace & Nurick. 

For the respondent: John MclI. Smith, Ernest S. Burch, James H. Stewart, Jr., of 
Nauman, Smith, Shissler & Hall. 


For the intervenor: H. F. Stambaugh, Special Counsel, Robert E. Woodside, Attorney 
General, for the Commonwealth of Pennsylvania. 


[Fair Trade Act—Nonsigner]| 


Kremer, J. [In full text]: This case was 
begun by the filing of a petition by Burche 
Co., a Pennsylvania corporation, against 
General Electric Company, a New York 
corporation, Respondent, praying for a 
Declaratory Judgment that the Pennsyl- 
vania Fair Trade Act of June 5, 1935, P. L. 
266, as amended by the Act of June 12, 
1941, P. L. 128 (73 Purdon’s Penna. Stats. 
Ann. 7 et seq.) cannot be enforced against 
Burche Co. because such petitioner had not 
signed a minimum retail price agreement 
with the respondent, General Electric Com- 
pany. Subsequently, the parties agreed that 
the original proceeding should not be pro- 
ceeded with and in lieu thereof filed a Case 
Stated under the same caption and number 
set forth in the original proceeding. There- 
after the Commonwealth of Pennsylvania 
petitioned for and was granted leave to 
intervene as a party respondent in defense 
of its Fair Trade Act. 
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THE QUESTION INVOLVED 


The question for decision, as stated by 
the parties, is whether the Pennsylvania 
Fair Trade Act is constitutional under ihe 
Constitution of the Commonwealth of Penn- 
sylvania, (as applied to sales by petitioner 
Burche Co. within Pennsylvania) insofar as 
the Act prohibits petitioner, a non-signing, 
i. €., a non-contracting retailer, from adver- 
tising, offering for sale and selling respond- 
ent’s fair traded commodities at less than 
stipulated minimum retail prices established 
therefor by respondent, General Electric 
Company, pursuant to the provisions of 
said Act. 

Tue Facts 


There is no dispute as to the facts. 
Petitioner, Burche Co., operates a retail 
department store with its principal place of 
business in Harrisburg, Pennsylvania. The 
respondent, General Electric Company is 
duly authorized to transact business in 
Pennsylvania. Respondent manufactures a 
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large variety of electrical fixtures and appli- 
ances such as electric irons, mixers, toast- 
ers, heating pads, etc. under the brand and 
trade name of “General GE Electric.” These 
commodities are widely advertised and are 
in fair and open competition in Pennsyl- 
vania with commodities of the same general 
class manufactured by others. It is agreed 
that General Electric has expended large 
sums of money in promoting and advertis- 
ing said commodities, both in Pennsylvania 
and throughout the United States, having 
expended for such advertising during the 
three year period from 1949 through 1951, 
inclusive, an amount in excess of Six Mil- 
lion Dollars ($6,000,000), thereby develop- 
ing for such commodities, and for the trade- 
mark under which they are produced and 
sold, a valuable reputation and good will. 


General Electric engaged in price regu- 
lation of its commodities by means of mini- 
mum resale price maintenance agreements, 
commonly known as “Fair Trade Contracts,” 
and it has entered into agreements of that 
character with other retailers doing busi- 
ness in Pennsylvania. The petitioner, as 
noted, has not entered into a fair trade 
agreement with the respondent. Petitioner, 
however, has been notified by the respondent of 
the existence of its fair trade agreements with 
other retailers within this Commonwealth and 
also of the stipulated minimum retail prices 
for the various commodities established 
under these agreements. Prior to and after 
receipt of the aforementioned notification, 
Burche Co. admits it has wilfully, intention- 
ally and knowingly advertised, offered for 
sale, and sold “fair traded’? commodities 
manufactured by General Electric at prices 
below the stipulated retail minimum. Peti- 
tioner agreed to discontinue that practice 
and not to sell below the stipulated mini- 
mum retail price pending final disposition 
of this proceeding. 


THE PENNSYLVANIA Farr TRADE Act 


The statute here involved is, as stated, 
the Pennsylvania Fair Trade Act of June 5, 
1935, P. L. 266, as amended by the Act ot 
June 12, 1941, P. L. 128 (73 Purdon’s Penna. 
Stats. Ann. 7-11). It is entitled: 


“An Act to protect trade-mark owner- 
ers, distributors, and the public against 
injuries and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguished trade-mark, brand 
or name.” 
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The Act provides: 


“Section 1. Be it enacted, &c., That 
no contract relating to the sale or resale 
of a commodity which bears, or the label 
or content of which bears, or the vending 
equipment from which said commodity is 
sold to the consumer bears the trade- 
mark, brand or the name of the producer 
or owner of such commodity, and which 
is in fair and open competition with com- 
modities of the same general class pro- 
duced by others, shall be deemed in 
violation of any law of the State of 
Pennsylvania by reason of any of the 
following provisions which may be con- 
tained in such contract: 


“(a) That the buyer will not resell 
such commodity, except at the price 
stipulated by the vendor. 


“(b) That the buyer of such com- 
modity require upon his resale of such 
commodity that the purchaser from him 
agree that such purchaser will not in turn 
resell except at the price stipulated by 
the vendor of the buyer. 


“Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodities may be resold 
without reference to such agreement in 
the following cases: 


“(a) In closing out the owners stock 
for the purpose of discontinuing delivering 
any such commodity. 


“(b) When the goods are damaged or 
deteriorated in quality, and notice is given 
the public thereof. 


“(G)) Bynany, officer acting under orders 
of any court or in the execution of any 
writ or distress. 


“Section 2. Wilfully and knowingly 
advertising, offering for sale, or selling 
any commodity at less than the price 
stipulated in any contract entered into 
pursuant to the provisions of section one 
of this act, whether the person so adver- 
tising, offering for sale, or selling is, or 
is not, a party to such contract, is unfair 
competition and is actionable at the suit 
of such vendor, buyer or purchaser of 
such commodity. 


“Section 3. This act shall not apply to 
any contract or agreement between whole- 
salers or between producers or between 
retailers as to sale or resale prices. * * * 


“Section 4. The following terms as 
used in this act are defined as follows: 


‘Producer’ means grower, baker, maker, 
manufacturer, or publisher. 


‘Commodity’ means any subject of com- 
merce. * * *” 
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CONTENTIONS OF THE Non-ASSENTING 
RETAILER- PETITIONER 


Petitioner, as stated, is not a party to a 
fair trade contract with the respondent. 
It contends that insofar as the Act forbids 
a non-signing (i.e., non-assenting) retailer 
to advertise, offer for sale, and sell fair 
traded commodities below the stipulated 
retail minimum price established under its 
provisions, the Act is invalid (1) as an 
unlawful delegation of legislative power 
contrary to Article II, Section 1, of the 
Pennsylvania Constitution; (2) as an un- 
lawful exercise of the police power, and 
(3) because the non-signer provision was 
unconstitutional when the Pennsylvania law 
was enacted in 1935 and amended in 1941 
prior to the Congressional adoption of the 
McGuire Act in 1952, and that the Penn- 
sylvania Act, therefore, cannot be validated, 
revived or infused with life except by re- 
enactment. 


Tue History or FAR TRADE LEGISLATION * 


Fair trade legislation allowing price fixing 
agreements, and the decisions pertaining 


thereto, are of comparatively recent origin.- 


Prior to the early 1930’s and the grave 
economic situation which settled upon the 
nation about that time, price fixing agree- 
ments of whatever nature were considered 
illegal as against public policy and were 
prohibited as restraints of trade under the 
Sherman Anti-Trust Act, July 2, 1890, c. 
647 See, 1826" Stat, 2094159 U. S.C eA. 
Sec. 1 and were held violative of the Fed- 
eral Trade Commission Act, Sept. 26, 1914, 
emstisaSec els 38eStataisi7, VSCUS SG, A. 
Sec. 41. See Dr. Miles Medical Co. v. John 
D. Park & Sons Co., 220 U. S. 373, 31 S. Ct. 
376 (1911) and Federal Trade Commission v. 
Beech-Nut Packing Co., 257 U. S. 441, 42 
S. Ct. 150 (1922), Justices Holmes, Mc- 
Kenna, Brandeis and McReynolds dissent- 
ing. However, with the advent of the more 
severe phases of the depression, states en- 
acted fair trade legislation which, in its 
general scope, permitted manufacturers, pro- 
ducers and distributors who owned trade- 
marks to establish stipulated minimum 
retail prices by contract or agreement on 
items of merchandise which were sold in 
fair and open competition within the state 
with other products of the same general 
class. In order to put “teeth” into the 


1See Prof. Wm. D. Hawkland’s preface to 73 
P. S. pp. 1-24, particularly p. 21 et seq., (1953). 
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Fair Trade Acts many statutes contained 
provisions whereby minimum prices estab- 
lished pursuant thereto were decreed to be 
binding upon retailers who were not parties 
to the contract or agreement, provided they 
had been notified of the contract or agree- 
ment. The sale of the product below the 
established minimum price was classified 
by the legislature as “unfair competition”. 
The provisions of Section 3 of the Penn- 
sylvania Act are found in practically all of 
the Fair Trade Acts throughout the nation. 
This section provides: 


“This Act shall not apply to any con- 
tract or agreement between wholesalers 
or between producers or between retailers 
as to sale or resale prices.” 


“Vertical” and “Horizontal” agreements 
have been distinguished as follows: 


“* * * To satisfy this criterion, it is 
requisite that the price-fixing stipulation 
be ‘ “vertical” in character and not “hori- 
zontal’, that is, the contract must be 
between the producers of such commodi- 
ties and their wholesalers or distributors, 
between producers and retailers, or be- 
tween wholesalers or distributors and retail- 
ers, but such contracts are not authorized 
between producers themselves, between 
wholesalers themselves, or between retail- 
ers themselves as to sale or resale prices,’ 
(citing cases)” Pazgen v. Silver Rod Stores, 
Inc. [1940-1943 Trane Cases 56,160], 
130 N. J. Equity Rep. 407, 412 (1941). 
The Supreme Court of the United States 

upheld the validity of state fair trade legis- 
lation which sanctioned retail price fixing 
agreements in Old Dearborn Distributing Co. 
v. Seagram Distillers Corp., 299 U. S. 183, 
57 S. Ct. 139 (1936). Soon thereafter Con- 
gress amended the Sherman Anti-Trust Act 
by adopting the Miller-Tydings Amend- 
ment, Aug. 17, 1937, c. 690, Title VIII, 
50 Stat. 693, 15 U. S. C. A. Sec. 1, which, 
with respect to interstate transactions, pro- 
vided immunity from the ban of the Sher- 
man Anti-Trust Act, supra, for “vertical” 
price fixing agreements in those states 
where such agreements were legal as ap- 
plied to intrastate transactions under state 
law. 

Such, in general, was the content and 
scope of fair trade laws as enforced in the 
vast majority of the states until May 21, 
1951 when the Supreme Court of the United 
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States handed down its opinion in Schweg- 
mann Brothers, et al. v. Calvert Distillers 
Corp. [1950-1951 TrapE Cases { 62,823], 
341 U. S. 384, 71 S. Ct. 754 (1951), with 
Justices Frankfurter, Black and Burton dis- 
senting. In that case it was held that the 
Miller-Tydings Amendment, supra, was in- 
tended to immunize from the Sherman Anti- 
Trust Act only the making and enforcement 
of voluntary “contracts or agreements” pre- 
scribing minimum prices for the resale of 
the trade-marked commodities purchased, 
not the extension of the requirements of such 
“contracts or agreements” to non-contract- 
ing and non-agreeing dealers. Consequently, 
where interstate commerce was involved, 
non-agreeing retailers could not be enjoined 
from selling below the established retail mini- 
mum price. That decision greatly hampered 
efforts to enforce Fair Trade Statutes. 
Whereupon Congress, to overcome the ef- 
fects of the Schwegmann decision, passed 
the McGuire Act, July 14, 1952, c. 745, 
DEC: 2, 60 Stat 632) 15" WenSe Gare sec. 
45(a), as an amendment to the Federal 
Trade Commission Act, designed to include 
non-signers within the immunity granted by 
the Miller-Tydings Amendment, supra, and 
thus make them amenable to the Fair Trade 
Laws of their respective States. 


The McGuire Act, supra, insofar as it re- 
lates to the instant case, amended Section 
5(a) of the Federal Trade Commission Act 
to include the following provisions: 


“(3) Nothing contained in this section 
or in any of the Anti-trust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 
policy now or hereafter in effect in any 
State, Territory, or the District of Colum- 
bia, which in substance provides that will- 
fully and knowingly advertising, offering 
for sale, or selling any commodity at less 
than the price or prices prescribed in such 
contracts or agreements whether the per- 
son so advertising, offering for sale, or 
selling is or is not a party to such a 
contract or agreement, is unfair compe- 
tition and is actionable at the suit of any 
person damaged thereby. 

“(4) Neither the making of contracts 
or agreements as described in paragraph 
(2) of this subsection, nor the exercise 
or enforcement of any right or right of 
action as described in Paragraph (3) of 
this subsection shall constitute an unlaw- 
ful burden or restraint upon, or interfer- 
ence with, commerce.” 
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The McGuire Act was held constitutional 
by the United States District Court (Louisi- 
ana) in Eli Lilly & Co. v. Schwegmann 
Brothers Giant Super Markets [1953 Trapr 
Cases {[ 67,409], 109 F. Supp. 269 (1953); 
that decision was affirmed June 30, 1953 by 
the Court of Appeals, 5th Circuit, in Schweg- 
mann Brothers Giant Super Markets (A ppel- 
lants) v. Eli Lilly & Co. [1953 Trane Cases 
1 67,516], 205 F. 2d 788, and on October 19, 
1953 the Supreme Court of the United States 
denied a petition for a writ of certiorari, 
346 U. S. 856. On October 25, 1954 the 
Supreme Court again refused to review “for 
want of a substantial Federal question” the 
decision of the highest appellate courts of 
New York and New Jersey which had sus- 
tained the Fair Trade laws of those states. 
General Electric Co. v. Masters, Inc., Aplnt.; 
Lionel Corp. v. S. Klein on the Square, Inc., 
Aplnt.; Raxor Corp. et al. v. Sam Goody, 
Aplnt. [1954 Trape Cases 1 67,776], 307 N. Y. 
229, 120 N. E. 2d 802, June 4, 1954; Lionel 
Corp. v. Grayson-Robinson Stores Inc. [1954 
TRADE Cases 67,717], 15 N. J. 191, 104 
A. 2d 304, April 5, 1954. 


All the states have enacted fair trade 
legislation except Texas, Missouri and Ver- 
mont and the District of Columbia. Of the 
forty-five (45) states adopting fair trade 
laws, the courts of only four (4) States have 
declared such legislation to be unconstitu- 
tional, viz., Georgia, Grayson-Robinson Stores, 
Inc. v. Oneida, Ltd. [1953 Trave Cases 
| 67,442], 75 S. E. 2d 161 (1953) ; Michigan, 
Shakespeare Co. v. Lippman’s S porting Goods 
Co. [1952 Trape Cases 1 67,303], 54 N. W. 
2d 268 (1952); Florida (twice) Liquor Store, 
Ins. v. Continental Distilling Corp. [1948-1949 
TraveE Cases {| 62,396], 40 So. 2d 371 (1949) 
and Miles Laboratories, Inc. v. Eckerd’s of 
Tampa, Inc., March 16, 1954, CCH 1954 Trap 
Cases, par. 67,700; and the District Court of 
Nebraska, General Electric Co. v. J. L. Bran- 
deis & Sons, Feb. 24, 1954, CCH 1954 TrapE 
CASES, par. 67,682. In Calvert Distillers Corp. 
v. Frank P. Robilio, et al., July 17, 1953, 
CCH 1953 Trapr Cases, par. 67,540, the 
Supreme Court of Tennessee sustained the 
lower Court which refused to grant an in- 
junction against parties for violating the 
Fair Trade Act of that State, on the ground 
“that until the McGuire Act is passed on, 
preferably by the Federal Courts, * * * the 
Chancellor was well within his discretion 
in denying an injunction.” The grounds 
upon which unconstitutionality was founded 
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varied. On the other hand, numerous appel- 
late courts of other jurisdictions have upheld 
fair trade legislation against almost every 
conceivable attack as to its constitutionality. 
Bourjois Sales Corp. v. Dorfman, 273 N. Y. 
167, 7 N. E. 2d 30 (1937); General Electric 
Co. v. S. Klein on the Square, Inc., 129 N. Y. 
L. J. 583, CCH 1953 Trap Cases, par. 67,443 
(1953) ; Goldsmith v. Mead Johnson and Co., 
176 Md. 682, 7 A. 2d 176 (1939); Weco 
Products Co. v. Reed Drug Co., 225 Wis. 474, 
274 N. W. 426 (1937); Burroughs Wellcome 
& Co., Inc. v. Johnson Wholesale Perfume 
Co., Inc. [1940-1943 Trape Cases { 56,194], 
128 Conn. 596, 24 A. 2d 841 (1942); Max 
Factor & Co. v. Kunsman, 5 Cal. 2d 446, 
55 P. 2d 177 (1936); Pepsodent v. Krauss 
[1940-1943 TrapE Cases § 56,210], 200 La. 
959, 9 So. 2d 303 (1942) ; Johnson & Johnson 
v. Weissbard, 121 N. J. Eq. 585, 191 A. 873 
(1937); Seagram Distillers Corp. v. Old 
Dearborn Distributing Co., 363 Ill. 610, 2 
N. E. 2d 940 (1936); Eli Lilly & Co. v. 
Saunders, 216 N. C. 163, 4 S. E. 2d 528 
(1939). 


PENNSYLVANIA CASES 


The first case before the Pennsylvania 
Supreme Court involving the Pennsylvania 
Fair Trade Act was Bristol-Myers Co. v. 
Lit Bros. Inc., 336 Pa. 81 (1939). In that 
case a non-signing retailer issued trading 
stamps, upon request, to purchasers of plain- 
tif’s fair traded products at the rate of 
one stamp for each 10¢ of purchase price. 
The Court, speaking through Mr. Justice 
Maxey, held that the issuance of trading 
stamps was not price-cutting in violation of 
the Fair Trade Act. The dissent by Mr. 
Justice Drew, concurred in by Mr. Justice 
Kephart, stated that the practice involved 
constituted a violation of the Fair Trade 
Act and should be enjoined. The language 
of the majority and dissenting opinions 
indicates that the constitutional question 
was considered because the Court com- 
mented upon the fact that Fair Trade Acts 
are in the public interest. In this connec- 
tion, Mr. Justice Maxey said: (p. 85) 


“The purpose of the Fair Trade Act is 
obvious, it being to prevent the cutting 
by any dealer, of the established price of 
any commodity identified by the trade- 
mark, brand or name of the producer. 
This price cutting which confers a slight 
pecuniary advantage to the buyer has 
nevertheless been adjudged by the law- 
makers of forty states to be prejudicial 
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to the public interest. Such price cutting 
forces, or at least prompts, other dealers to 
abandon the sale of the price-cut commodity, 
with the result that the producer of its suf- 
fers a loss of business which in turn leads to 
unemployment in his establishment. The 
abandonment of the sale of this price-cut 
commodity by many dealers means the 
narrowing to the public of opportunities 
to purchase it and if it is an article of 
merit, as it presumably is, the public 
interest is thereby affected adversely. 
Our state legislature by the enactment of 
the law now invoked has declared that it 
is the public policy of this Commonwealth 
to stop this ‘cut-throat competition’. Price 
cutting through ‘loss leaders’, that is, by 
selling a certain commodity at less than 
cost in order to attract trade to the store 
where many other commodities, as well 
as the ‘loss leader’ commodity, are sold, 
has come to be generally looked upon as 
unfair and predatory, and the prevention 
of such practices was the undoubted pur- 
pose of the Pennsylvania Fair Trade Act 
of 1935.” 


In Lentheric, Inc. v. F. W. Woolworth Co. 
[1940-1943 Trapve Cases { 56,033], 338 Pa. 
523; 13 A. 2d 12 (1940), the Court enforced 
the provisions of the Pennsylvania Fair 
Trade Act against a non-signing retailer of 
complainant’s perfume products. The Court 
held that under the Act a producer of a 
trade-marked commodity has the right in 
its fair trade contracts to link price with 
the quantity sold to the customer and that 
such linking must be respected by all who 
resell that product. 


It is significant to note that only one 
week after its unanimous decision in the 
Lentheric case, supra, the same Court decided 
Commonwealth v. Zasloff [1940-1943 TRADE 
Cases J 56,034], 338 Pa. 457 wherein, speak- 
ing through Mr. Justice, now Chief Justice 
Stern, it held unconstitutional the Pennsyl- 
vania Fair Sales Act which made the adver- 
tising, offering for sale or selling of any 
merchandise below cost a misdemeanor. 


The statute involved in the Zasloff case, 
supra, prohibited sales below cost of any 
merchandise, trademarked or otherwise, 
with certain excepted transactions, on pain 
of criminal liability. There was no provi- 
sion in the Fair Sales Act similar to the 
clause in the Fair Trade Act requiring that 
intentional violations, that is, “wilfully” and 
“knowingly” advertising and selling be shown 
before its sanctions could be invoked. It 
was this aspect of the Fair Sales Act which 
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the Court found unconstitutional. Follow- 
ing the Zasloff decision, the Legislature re- 
enacted the substance of this legislation in 
the Unfair Sales Act (Act of August 11, 
1941, P. L. 900; 73 Purdon’s Penna. Stats. 
Ann. 211), which now includes a require- 
ment of intent. 


The Pennsylvania Supreme Court also 
referred to the Pennsylvania Fair Trade 
Act in Schwartg v. L. & L. S. Drivers Union, 
339 Pa. 353 (June 28, 1940). This case dealt 
with a contract between laundry companies 
and their union providing for a closed shop 
and also making it illegal for a jobber to 
make a lower retail charge than the retail 
charge of the laundry, the jobber not being 
a party to the contract between the laun- 
dries and the union. The Court, in an 
opinion by Mr. Justice Stern, held this 
contract to be illegal and in restraint of 
trade at common law, commenting, how- 
ever, that the “fixing of a resale price has 
been legalized in Pennsylvania under certain 
conditions, in the case of trademarked articles 
by the Act of June 5, 1935, P. L. 266”, supra 
(p. 358). In the concurring opinion of Chief 
Justice Schaffer, it is stated at page 385: 


“The dissenting opinion says that the 
fact that ‘“restraint of trade” is no longer 
looked upon in this Commonwealth as 
per se anti-social’, is illustrated by the 
passage of the Fair Trade Act of June 5S, 
1935, P. L. 266. But the Fair Trade Act 
is lumited to the sale of articles under other 
beople’s trademarks,’ ? 


The Pennsylvania Superior Court like- 
wise has had this Act before it. In Shryock 
uv. Assn. of U. F. Buyers, Inc., 135 Pa. Supe- 
rior Ct. 428 (1939), Shryock sought to 
enjoin the defendant, a non-signer, from 
selling RCA Victor radios at less than the 
minimum prices stipulated in a contract 
entered into pursuant to the provisions of 
the Pennsylvania Fair Trade Act. The 
lower Court (Phila. Co.) had granted the 
injunction. On review, the Superior Court 
dissolved the injunction because of a con- 
clusion of law contained in the lower Court’s 
adjudication that “the evidence is wholly 
lacking that the defendant ‘knowingly’ en- 
gaged in unfair competition in the sale * * *” 


In the case at bar, however, petitioner 
admits that it has and will knowingly and 
intentionally sell below the fair trade price 
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and thus flagrantly violate the law unless 
under legal restraint not to do so. 


In a case which did not reach the Penn- 
sylvania Appellate Courts, Judge Alessan- 
droni of Philadelphia County, specifically 
sustained the constitutionality of the Fair 
Trade Act in Welch Grape Juice Co. v. 
Frankford Grocery Co., 36 D. & C. 653 
(1939), basing his decision in part upon 
Bristol-Myers v. Lit Bros., 336 Pa. 81 (1939). 
In this opinion the Court said at page 665: 

“* * * The legality of the substance 
of the Act has been determined by the 
decision in the case of Old Dearborn Dis- 
tributing Co. v. Seagrams—Distillers Corp., 
supra * * *” 

In Broxmeyer, et al. v. Polikoff, 39 D. & 
C. 224 (1940), Phila. Co., Oliver, P. J., en- 
forced the Act against a non-signing re- 
tailer in a suit by a competing druggist. 
In Huberman’s Inc., v. Barsky, et al. [1950- 
1951 Trape Cases { 62,767], 72 D. & C. 265 
(1950), Phila.Co., Judge Flood held that the 
Act as amended by the Act of 1941 pro- 
hibited a competing retailer from suing to 
restrain price-cutters and that the Act could 
only be enforced by a vendor, buyer or 
purchaser. 


The United States Court of Appeals, 3rd 
Circuit, speaking through Judge Goodrich, 
upheld the Pennsylvania Fair Trade Act in 
Sunbeam Corp. v. Wentling [1950-1951 TrapE 
CASES { 62,739], 185 F. 2d 903, 905 (1950) : 


“Nor do we need to take long in holding 
the Pennsylvania statute free from attack 
on the due process or equal protection 
clauses of the Pennsylvania Constitution, 
P. S. Const. Art. I, Secs. 1 and 9 Art. 
III, Sec. 7. It is true that the Pennsyl- 
vania Supreme Court has not passed, in 
so many words, on the constitutionality 
of the Act under the Pennsylvania Con- 
stitution. But it has applied, apparently 
without question of its constitutionality. 
A Common Pleas Court of Philadelphia 
has definitely declared it to be consti- 
tutional. And the overwhelming weight 
of decision in other state courts is to the 
same effect. Whatever may be the wis- 
dom of this legislation we think it well 
established that legislatures, in enacting 
it, are not violating the provisions of the 
United States Constitution as to due process, 
or equal protection, or the state constitu- 
tional equivalents thereof.” 

The Sunbeam-Wentling decree was vacated 
by Judge Goodrich [1950-1951 Trapr CASES 
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HOZO359) (LO2MRie2d. 7) Coe G0A.3)0 1951) 
after the first Schwegmann decision May 21, 
1951 but prior to the passage of the Mc- 
Guire Act July 14, 1952. See also Sunbeam 
Corp. v. Civil Service Employees’ Cooperative 
Assn. [1950-1951 Trape Cases J 62,937], 192 
Fed. 2d 572 (C. C. A. 3rd 1951), and General 
Electncen Gone, Sabreen, — F.Supp. — 
CCH 1954 Trane Cases, par. 67,639, U. S. 
DistaCe, (HD. Pa.), Deci4) 1953, Ganey, 
J., for other cases arising within the federal 
jurisdiction involving interpretation of the 
Pennsylvania Fair Trade Act. 


Dors THE Act UNLAWFULLY DELEGATE 
LEGISLATIVE POWER TO PRIVATE 
PARTIES TO FIx PRICES? 


Petitioner’s contention that the Pennsyl- 
vania Fair Trade Act represents an un- 
lawful delegation of legislative power is 
predicated upon the alleged power to fx 
prices granted to private parties in the Act. 
In its brief petitioner asserts: 


“* * * The Pennsylvania Act confers 
upon private persons the right to fix 
prices binding upon all dealers in a com- 
petitive state-wide level. Whether prices 
are to be fixed depends upon the wishes 
of the individual entitled to exercise such 
wide discretion. Prices may be fixed 
capriciously, arbitrarily, unwisely, mali- 
ciously, at any level, and without regard 
to whether such price-fixing is beneficial 
or not. No principles are set forth as to 
the amount or reasonableness of the 
profit margin provided for by such price- 
fixing. The price-fixer is left free to im- 
pose prices in his sole and uncontrolled 
discretion, backed by the force of the 
statute-created cause of action and pro- 
vision for injunctive relief against any 
refusal to abide thereby.” 


In aid of its argument, directing an as- 
sault upon the cornerstone of the consti- 
tutionality of fair trade legislation, the 
contention is presented that Old Dearborn 
Distributing Co. v. Seagram Distillers Corp., 
299 U. S. 183 (1936), was wholly unrealistic 
and rendered obsolete by the decision in 
Schwegmann Brothers v. Calvert Distillers 
Corp. (first Schwegmann case) [1950-1951 
TRADE CASES 62,823], 341 U. S. 384, 71 
S. Ct. 745 (1951). In Old Dearborn the 
contention that the Illinois Fair Trade Act 
was a price fixing law was rejected. Mr. 
Justice Sutherland, speaking for the Su- 
preme Court, at pages 193-194, stated: 

“It is first to be observed that Sec. 2 

(referring to ‘non-signers’) reaches not 
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the mere advertising, offering for sale or 
selling at less than the stipulated price, 
but the doing of any of these things wil- 
fully and knowingly. We are not called 
upon to determine the case of one who 
has made his purchase in ignorance of the 
contractual restriction upon the selling 
price, but of a purchaser who has had 
definite information respecting such con- 
tractual restriction and who, with such 
knowledge, nevertheless proceeds wilfully 
to resell in disregard of it. 


“Tn the second place, Sec. 2 does not 
deal with the restriction upon the sale of 
the commodity qua commodity, but with 
that restriction because the commodity is 
identified by the trade-mark, brand or 
name of the producer or owner. The 
essence of the statutory violation then 
consists not in the bare disposition of the 
commodity, but in a forbidden use of the 
trade-mark, brand or name in accomplish- 
ing such disposition. The primary aim of 
the law is to protect the property—namely, 
the good will—of the producer, which he 
still owns. The price restriction is adopted 
as an appropriate means to that perfectly 
legitimate end, and not as an end in itself. 


“Appellants here acquired the com- 
modity in question with full knowledge 
of the then existing restriction in respect 
of price which the producer and whole- 
sale dealer had imposed, and, of course, 
with presumptive if not actual knowledge 
of the law which authorized the restric- 
tion. Appellants were not obliged to buy; 
and their voluntary acquistion of the 
property with such knowledge carried 
with it, wpon every principle of fair deal- 
ing, assent to the protective restriction, 
with consequent liability under Sec. 2 of 
the law by which such acquisition was 
conditioned. Cf. Provident Institution v. 
Jersey City, 113 U. S. 506, 514-515; Vree- 
land v. O’Netl, 36 N. J. Eq., 399, 402, 
same case on appeal, 37 N. J. Eq. 574, 577. 

‘We find nothing in this situation to 
justify the contention that there is an un- 
lawful delegation of power to private per- 
sons to control the disposition of the 
property of others, such as was con- 
demned in Eubank v. Richmond, 226 U. S. 
137, 143; Seattle Trust Co. v. Roberge, 278 
U. S. 116, 121-122; and Carter v. Carter 
Goal Com 298m S25 eres I lene those 
cases the property affected had been ac- 
quired without any preexisting restriction 
in respect of its use or disposition. The 
imposition of the restriction in invitum 
was authorized after complete and unre- 
stricted ownership had vested in the persons 
affected. Here, the restriction, already 
imposed with the knowledge of appellants, 
ran with the acquisition and conditioned it.” 
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The first Schwegmann case, supra, decided 
fifteen years later in 1951, uses the term 
“price fixing” to describe the “non-signer 
clause.” Mr. Justice Douglas, who deliv- 
ered the opinion of the Supreme Court, said 
at page 388: . 


“* * * When they seek, however, to 
impose price fixing on persons who have 
not contracted or agreed to the scheme, 
the situation is vastly different. That is 
not price fixing by contract or agreement; 
that is price fixing by compulsion. That 
is not following the path of consensual 
agreement; that is resort to coercion.” 


The non-signer clause was also referred 
to as “* * * a program whereby recalcitrants 
are dragged in by the heels and compelled to 
submit to price fixing.” 

In the light of the interpretation of the 
scope of fair trade legislation by the Su- 
preme Court of the United States in the 
first Schwegmann case, supra, petitioner ar- 
gues that fair trade should now be re-ex- 
amined with respect to its constitutional 
validity, testing it primarily for what it is 
alleged to be, viz., a price fixing statute, not 
consensual (Old Dearborn), but coercive 
(first Schwegmann). 


The effect of the first Schwegmann case 
is aptly pointed out by the United States 
Court of Appeals for the 5th Circuit— 
Schwegmann Bros. Giant Super Market v. 
Elt Lilly & Co. [1953 Trape Cases { 67,516], 
205 F. 2d 788 (1953), wherein it is stated at 
page 791: 


“The Schwegmann opinion involved no 
Constitutional question and hence, did not 
refer to Old Dearborn. The Schwegmann 
case related to the interpretation of the Sher- 
man Anti-Trust Act as amended by the 
Miller-Tydings Act, Act of July 2, 1890, 
c. 647, Sec. 1, 26 Stat. 209, Act of Aug. 
17, 1937, c. 690, Title VIII, 50 Stat. 693, 
15 U. S. C. A. Sec. 1, with respect to 
the enforcement of state fair trade laws 
in interstate commerce. The court decided 
that the intention of Congress was to 
authorize interstate enforcement against 
the signers of an express contract or 
agreement but mot against non-signers. 
To meet that decision, as has been said, 
Congress passed the McGuire Act.” 


The petitioner argues that since price fix- 
ing is a legislative function, statutory dele- 
gation of it is unlawful unless the statute 
sets forth a standard, rule, or policy, thereby 
maintaining adequate controls in the legis- 
lature to avoid arbitrary exercise of the 
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delegated power. In support of this posi- 
tion the following landmark cases are cited, 
viz., Panama Refining Co. v. Ryan, 293 U. S. 
388 (1935) ; Schechter Poultry Corp. v. United 
States, 295 U. S. 495 (1935); Carter v. 
Carter Coal Co., 298 U. S. 238 (1936) ; Yakus 
v. United States, 321 U. S. 414 (1944); and 
Holgate Bros. Co., et al. v. Bashore, et al., 
33) Pay255 (1088), 


The identical argument here presented 
by petitioner was before the United States 
Court of Appeals, 5th Circuit, in Schweg- 
mann Bros. Giant Super Markets (Aplnt.) 
Uv. El SE ly S Co. W953) Rk GAsEs 
67,516], 205 F. 2d 788 (1953) (second 
Schwegmann case). Dwelling at length on 
the instant question, that opinion compared 
the Old Dearborn and first Schwegmann cases 
and stated at pages 791 and 792: 


“The appellants rely strongly upon 
the claimed inconsistency in language be- 
tween the Old Dearborn and Schwegmann 
opinions. The Schwegmann case referred 
to non-signers as being coerced, whereas 
Old Dearborn said that willful and know- 
ing non-signers could fairly be treated as 
implied assenters. The Schwegmann opin- 
ion characterized the State Fair Trade 
Statute as involving price fixing, whereas 
Old Dearborn had said that the law was 
not primarily a price fixing statute. In 
comparing the two opinions, it must be 
borne in mind that Old Dearborn was 
dealing with questions of constitutionality, 
whereas the Schwegmann case was deal- 
ing only with statutory interpretation, 
There is no implication in Schwegmann 
that Congressional approval of enforce- 
ment against non-signers would be un- 
constitutional, the implications of the 
opinion are to the contrary. 

Sal 


“*« * * Tt is interesting to note that Mr. 
Justice Sutherland who delivered the 
opinion of the Court in Old Dearborn had 
been among the dissenting Justices in 
Nebbia v. New York, 291 U. S. 502, at 
page 539, 54 S. Ct. 505, at page 1778 
L. Ed. 940, where the Court concluded: 

““Price control, like any other form 
of regulation, is unconstitutional] only if 
arbitrary, discriminatory, or demonstra- 
bly irrelevant to the policy the legislature 
is free to adopt, and hence an unnecessary 
and unwarranted interference with in- 
dividual liberty’.” 

oy! V3 
EE OTe Wars, Pave think, within the 


Province of the legislature to assume that 
economic laws constitute a sufficient re- 
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straint against capricious or arbitrary 
price fixing by the producer. As pointed 
out long ago by Louis D. (later Mr. Jus- 
tice) Brandeis, the producer ‘establishes 
his price at his peril—the peril that if 
he sets it too high, either the consumer 
will not buy or, if the aritcle is, neverthe- 
less, popular, the high profits will invite 
even more competition’. We agree with 
the learned District Judge that Old Dear- 
born still controls and, further, that, if it is 
to be overruled, that can be done only 
by the Supreme Court.” 


As above stated, a petition for a writ of 
certiorari in the second Schwegmann case, 
supra, was denied by the Supreme Court of 
the United States (346 U. S. 856, October 
19, 1953). 

That the unbridled, arbitrary delegation 
of power to a private person or an admin- 
istrative body to fix prices of property 
owned by another is unconstitutional is 
clear. Nebbia v. New York, 291 U. S. 502 
(1934) ; Olsen v. Nebraska, 313 U. S. 236 
(1941) ; Yakus v. United States, 321 U. S. 
414 (1944); Rieck-McJunkin Dairy Co. v. 
Milk Control Commission, 341 Pa. 153 (1941) ; 
Colteryahn Sanitary Dairy v. Milk Control 
Commission, 332 Pa. 15 (1938). It is also 
true, however, as stated by Mr. Justice 
Stern in Com. v. Zasloff [1940-1943 TRADE 
Cases { 56,034], 338 Pa. 457, 459, 460 (1940) : 


“That the right of an owner of prop- 
erty to fix the price at which he will sell 
it is an inherent attribute of the property 
itself, and as such within the protection 
of the 14th Amendment, was referred to 
in Old Dearborn Distributing Co. v. Sea- 
gram-Distillers Corporation, 299 U.S. 183, 
192, as a ‘well-settled general principle,’ 
in support of which many cases were 
there cited. However, no one in this day 
would attempt to maintain that this right 
is sacrosanct and wholly immune, under 
any and all circumstances, from govern- 
mental regulation * * *” 


Even characterizing fair trade as “price 
fixing,” as petitioner alleges it to be, will 
not, however, cause it to be stricken down 
as unlawful. We feel sufficient reasons for 
policy formulation and adequate control 
thereof are present. Section 3 of the Penn- 
sylvania Fair Trade Act in essence allows 
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only “vertical” price fixing and prohibits “hor- 
izontal” price fixing. This prohibition of 
“horizontal” price fixing agreements repre- 
sents a substantial standard or rule, con- 
fining the boundaries in which fair trade 
agreements may be operative. Furthermore, 
since the business interests entitled to avail 
themselves of the use of fair trade contracts 
are not those that might be classified as 
“affected with a public interest,’ we be- 
lieve, as was stated by Circuit Judge Rives 
in the second Schwegmann case, supra, that 
‘ce * * it was * * * within the province of 
the legislature to assume that economic 
laws constitute a sufficient restraint against 
capricious or arbitrary price fixing by the 
producer * * *” 

It is our opinion, however, that fair trade 
laws should not be classified as price fixing, 
but rather should be considered as restric- 
tions imposed by statute upon the right of 
an owner of property to sell his property. 
We think it is a restriction imposed by law, 
in absence of any contractual agreement, 
which the legislature apparently deemed 
necessary to implement and effectuate the 
fair trade policy which it chose to adopt to 
protect the public interest. This is the 
avowed purpose as expressed in the title 
of the Pennsylvania Fair Trade Act, supra. 

Protection of rights in property is a 
proper subject of legislative enactment. Re- 
gardless of the language used in the first 
Schwegmann case, supra, the basic constitu- 
tional issues resolved in the Old Dearborn 
case, wherein the contention that fair trade 
constitutes price fixing was rejected, have 
not been repudiated. We also must bear in 
mind when examining the first Schwegmann 
case, as cautioned by Circuit Judge Rives 
in the second Schwegmann case, supra, that 
“« > %* Qld Dearborn was dealing with ques- 
tions of constitutionality, whereas the first 
Schwegmann case was dealing only with stat- 
utory interpretation. There is no implication 
in the first Schwegmann case that Congres- 
sional approval of enforcement against non- 
signers would be unconstitutional, the 
implications of the opinion are to the con- 
trary.’ The passages from the opinion of 
Mr. Justice Douglas noted below demon- 
strate that assertion.’ 


3 ‘The fact that a state authorizes the price 
fixing does not, of course, give immunity to the 
scheme, absent approval by Congress.” 341 
U. S. ‘at page 386, 71 S. Ct., page 746. 

“x * * Blad Congress desired to eliminate the 
the consensual element from the arrangement 
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and to permit blanketing a state with resale 
price fixing if only one retailer wanted it, we 
feel that different measures would have been 
adopted—either a non-signer provision would 
have been included or resale price fixing would 
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With respect to the rule that any owner 
of property has the right to dispose of and 
to sell it at the price he sees fit, protecting 
the commodity as a commodity to its then 
owner, petitioner would have us enforce 
that right in favor of the retailer absolutely, 
whereas, a similar established property 
right, i. e., the value of the good will or 
trade-name of the producer or manufac- 
turer, still existent in the commodity in the 
retailer’s hands by reason of the trademark 
placed thereon by the producer, is sought 
to be disregarded. In effect, petitioner is 
in the anomalous position of seeking the 
aid of the law to establish and guarantee 
absolute rights for all on its own functional 
level, yet in the same breath asks that those 
rights be denied to others. What was said 
by District Judge Wright in Eli Lilly & 
Co. v. Schwegmann Bros. Giant Super Mar- 
kets [1953 Trape Cases { 67,409], 109 F. 
Supp. 269, 272, E. D. Louisiana, 1953, (af- 
firmed [1953 Trapr Cases 67,516], 205 F. 
2d 788 (1953), C. C. A. 5th Cir.), we feel 
is applicable here: 


“While the decision in Schwegmann v. 
Calvert, supra, may reflect a changing atti- 
tude toward resale price-fixing pursuant 
to fair trade acts, there is nothing in that 
case, even by dicta, which indicates that 
the Supreme Court has receded from its 
position, outlined in Old Dearborn, that 
good will is a property right which is 
properly protected by price restrictions 
fixed pursuant to state fair trade acts. 
This point simply was not at issue in that 
case. It is true that in Schwegmann v. 
Calvert, supra, the Supreme Court char- 
acterized price-fixing as to non-signers 
as ‘coercive’ thereby indicating that it 
would no longer follow Old Dearborn in- 
sofar as that case held that the acquisi- 
tion by a retailer of a commodity covered 
by resale price restrictions is an implied 
assent to those restrictions. However, the 
good will property right protection basis 
of Old Dearborn remains intact, It is dis- 
positive of the issue here.” 


Therefore, testing fair trade as a statu- 
tory restriction placed upon a property 
right, i. e., the right to sell at a price fixed 
by the owner, which the legislature is en- 
tirely competent to enact, and not a dele- 
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gation of legislative price fixing power, the 
contention that “fair trade” represents an 
unlawful delegation of legislative power is 
found to be without merit. 


Is THE PENNSYLVANIA Act A VALID EXERCISE 
OF THE PoLice PowrEr? 


The extent and scope of the police power 
has often been the subject of judicial 
expression. One of the most recent and com- 
prehensive statements of that doctrine ap- 
pears in Gambone v. Commonwealth, 375 Pa. 
547, 550-552 (1954) wherein Mr. Chief Jus- 


tice Horace Stern stated: 


“Probably the most important func- 
tion of government is the exercise of the 
police power for the purpose of preserv- 
ing the public health, safety and morals, 
and it is true that, to accomplish that 
purpose, the legislature may limit the 
enjoyment of personal liberty and prop- 
erty. It is also true, as stated in Com- 
monwealth v. Zasloff, 338 Pa. 457, 460, 13 
A. 2d 67, 69, that the police power has 
been judicially extended to many fields 
of social and economic welfare. Bute as 
likewise there stated, the power is not 
unrestricted; its exercise, like that of all 
other governmental powers, is subject to 
constitutional limitations and judicial re- 
view. By a host of authorities, Federal 
and State alike, it has been held that a 
law which purports to be an exercise of 
the police power must not be unreason- 
able, unduly oppressive or patently beyond 
the necessities of the case, and the means 
which it employs must have a real and 
substantial relation to the objects sought 
to be attained. Under the guise of pro- 
tecting the public interests the legisla- 
ture may not arbitrarily interfere with 
private business or impose unusual and 
unnecessary restrictions upon lawful oc- 
cupations. The question whether any 
particular statutory provision is so re- 
lated to the public good and so reasonable 
in the means it prescribes as to justify the 
exercise of the police power, is one for 
the judgment, in the first instance, of the 
law-making branch of the government, 
but its final determination is for the 
courts.” 


With respect to the desirability or unde- 
sirability, value or harm, good or evil, of a 


have been authorized without more.’ 341 U. Sin 
page 390, 71S. Ct., page 748. 

“It should be remembered that it was the 
state laws that the federal law was designed to 
accommodate. Federal regulation was to give 
way to state regulation. When state regulation 
provided for resale price maintenance by both 
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and the federal regulation was relaxed only as 
respects ‘contracts or agreements’, the inference 
is strong that Congress left the noncontracting 
group to be governed by preexisting law.’’ 341 
Ua SO: age cosa Sa Cte page 751. 
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fair trade policy, there are, from the stand- 
point of economics, strong and credible ar- 
guments on both sides. Whatever has been 
or will be the trend of business practices, 
i. e., advantages and disadvantages, operat- 
ing under fair trade in comparison with 
other policies is not a matter for our con- 
cern. This court is concerned only with 
the constitutionality of the Pennsylvania 
Fair Trade Law, supra, tested by established 
legal principles. We emphasize that we can- 
not, and do not, consider and delve into the 
social, economic and political philosophy 
underlying Fair Trade. It is the province 
of the legislative and executive branches of 
the government, not the judicial, to deter- 
mine policy matters. 


A policy of fair trade has both good and 
undesirable features. However, we can find 
nothing within the scope of the Act which 
is unreasonable, unduly oppressive, or pat- 
ently beyond the necessities of the case. 
Although there is a partial restriction placed 
on the rights of owners of a commodity as 
commodity, that restriction is iwmposed to 
protect others who continue to own an interest 
in the good will element of the commodity. 
Protection of that interest or right under 
the instant circumstances does not consti- 
tute an arbitrary interference with private 
business competition. The policy adopted, 
we find, bears upon and is reasonably re- 
lated to the welfare of the people and, 
therefore, the Act must be sustained as a 
valid exercise of the police power. 


The Supreme Court of the United States 
considered due process of law with respect 
to state-adopted economic policy in Nebbia 
v. New York, 291 U. S. 502, 537 (1934) 
wherein Mr. Justice Roberts, speaking for 
the majority of the court, said: 


“So far as the requirement of due 
process is concerned, and in the absence 
of other constitutional restriction, a state 
is free to adopt whatever economic policy 
may reasonably be deemed to promote 
public welfare, and to enforce that policy, 
by legislation adapted to its purpose. The 
courts are without authority either to de- 
clare such policy, or, when it is declared 
by the legislature, to override it. If the 
laws passed are seen to have a reasonable 
relation to a proper legislative purpose, 
and are neither arbitrary nor discrimina- 
tory, the requirements of due process are 
satisfied, and judicial determination to 
that effect renders a court functus officio. 
‘Whether the free operation of the nor- 
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mal laws of petition is a wise and whole- 
some rule for trade and commerce is an 
economic question which this court need 
not consider or determine.’ Northern Se- 
curities Co. v. United States, 193 U. S. 197, 
337-8. And it is equally clear that if the 
legislative policy be to curb unrestrained 
and harmful competition by measures 
which are not arbitrary or discriminatory 
it does not lie with the courts to deter- 
mine that the rule is unwise. With the 
wisdom of the policy adopted, with the 
adequacy or practicability of the law en- 
acted to forward it, the courts are both 


incompetent and unauthorized to deal. 
x OK KD 


That reasoning is dispositive of the police 
power issue and is in accordance with recent 
Pennsylvania Supreme Court pronouncements 
on the police power of the legislature. See 
Gambone v. Commonwealth, 375 Pa. 547 
(1954); Hertz Driv-Ur-Self Stations, Inc. v. 
Siggins, 359 Pa. 25 (1948); Com. v. Zasloff, 
338 Pa. 457 (1940). 


The petitioner also contends that the 
Pennsylvania Fair Trade Act when enacted 
in 1935 and amended in 1941 was uncon- 
stitutional and of no effect insofar as it 
purported to bind “nonsigners” where inter- 
state commerce was involved, and that the 
Act could not be revived by the subsequent 
McGuire Act of Congress. We think these 
contentions are not strictly within the 
scope of the Case Stated. Paragraph 16 
thereof is as follows: 


“There is a real controversy between 
the parties hereto concerning the consti- 
tutionality of the Pennsylvania Fair Trade 
Act under the Constitution of the Com- 
monwealth of Pennsylvania, as applied to 
the sale by Petitioner within the Common- 
wealth of Pennsylvania of ‘commodities’ 
at prices below the minimum stipulated 
retail prices established by Respondent 
pursuant to said Act and the fair trade 
agreements duly entered into in accord- 
ance therewith.” 


It would seem that the case submitted to 
us concerns exclusively the constitutionality 
of the Pennsylvania Fair Trade Act “as 
applied to the sale by petitioner within the 
Commonwealth of Pennsylvania” of com- 
modities, i. e., mtrastate, not interstate, sales 
by a non-signing, non-assenting retailer. 

As noted, the first Schwegmann case held 
that where interstate commerce was involved, 
the State Fair Trade Acts could have no effect 
on “non-signers” because of the Sherman 
Anti-Trust Act. The court did not hold 


1 67,961 


70,1 50 Court Decisions Number 16—86 
Burche Co. v. General Electric Co. aan Se 
that “non-signers” could not be bound argued them at length in its brief. Under 


under state law in purely intrastate trans- 
actions. 

The Sherman Anti-Trust Act prohibits 
contracts in restraint of trade with respect 
to iterstate commerce. It does not pre- 
tend to regulate intrastate commerce. No 
case has been cited by the petitioner in sup- 
port of its contention that the Pennsylvania 
Fair Trade Act purported to bind “non- 
signers” in interstate commerce. The basis 
of its argument is that non-signer provi- 
sions of state laws were always assumed 
to apply to interstate transactions. We can- 
not make such an assumption and therefore 
hold that the non-signer provisions of the 
Pennsylvania Fair Trade Act were valid 
as to sales by non-signers within Pennsyi- 
vania and not in conflict with the Sherman 
Act. 


The petitioner admits that if the provi- 
sions of the Pennsylvania Fair Trade Act 
were not intended to apply to interstate 
commerce, “then this whole discussion is 
moot.” We agree. See Weco Products Co. 
uv. Reed Drug Co., 225 Wis. 474, 274 N. W. 
426, 428, 429 (1937). As was said by Mr. 
Justice Jackson concurring in Schwegmann 
v. Calvert Corp., supra, at page 397: 


“By and large, I think our function was 

well stated by Mr. Justice Holmes: ‘We 
do not inquire what the legislature meant; 

we ask only what the statute means.’ 
Holmes, Collected Legal Papers, 207. See 

Sree os Hing v. Crowley, 113 U. S. 703, 
10-711.” 


Petitioner, nevertheless, insists that the 
non-signer provisions of the Pennsylvania 
Fair Trade Act apply to interstate com- 
merce and therefore the Act when enacted 
was unconstitutional “as beyond the scope 
of the legislative power of the General 
Assembly” and that such an unconstitu- 
tional State statute cannot be infused with 
new life by the passage of a subsequent 
Act of Congress removing what was there- 
tofore an express prohibition, in this in- 
stance the Sherman Anti-Trust Act, and 
that the Pennsylvania Act must be re- 
enacted in its entirety to have any validity. 
Although, as noted, these contentions were 
not raised in the Case Stated, the petitioner 


the circumstances, we shall consider them. 
STATE Power Over INTERSTATE COMMERCE 


The late Chief Justice Stone outlined the 
scope of state power with respect to inter- 
state commerce in a noteworthy opinion: 
Southern Pacific Co. v. Arizona, 325 U. S. 
761 (1945). There, a state statute limiting 
the length of trains was held invalid. Em- 
phasis was laid upon “the considerations 
which enter into a determination of the 
relative weights of state and national inter- 
ests where state regulation affecting inter- 
state commerce is attempted.” (p. 783). * * * 


“Although the commerce clause con- 
ferred on the national government power 
to regulate commerce, its possession of 
the power does not exclude all state 
power of regulation. Ever since Willson 
v. Blackbird Creek Marsh Co., 2 Pet. 245, 
and Cooley v. Board of Wardens, 12 How. 
299, it has been recognized that, in the 
absence of conflicting legislation by Con- 
gress, there is a residuum of power in the 
state to make laws governing matters of 
local concern which nevertheless in some 
measure affect interstate commerce or 
even, to some extent, regulate it. Muinne- 
sota Rate Cases, 230 U. S. 352, 399-400; 
South Carolina Highway Dept. v. Barnwell 
Bros., 303 U. S. 177, 187, et seqg.; Cali- 
forma v. Thompson, 313 U. S. 109, 113-14 
and cases cited; Parker v. Brown, 317 
U.S. 341, 359-60. * * * (p, 766) 


“In the application of these principles 
some enactments may be found to be 
plainly within and others plainly without 
State power. But between these ex- 
tremes lies the infinite variety of cases, 
in which regulation of local matters may 
also operate as a regulation of commerce, 
in which reconciliation of the conflicting 
claims of state and national] power is to 
be attained only by some appraisal and 
accommodation of the competing demands 
of the state and national interests in- 
volved. Parker v. Brown, supra, 362; Ter- 
minal Railroad Assn. v, Brotherhood, 318 
U. S. 1, 8; see DiSanio v, Pennsylvania, 
273 U. S. 34, 44 (and compare California 
v. Thompson, supra); Illinois Gas Co. v. 
Public Service Co., 314 U. S. 498, 504-5. 
tat Fp 268) 

‘“* * * There has thus been left to the 
states wide scope for the regulation of 
matters of local state concern, even though 


4In S. Carolina Hwy. Dept. v. Barnwell, 303 
U. S. 177 (1938), a State statute regulating the 
weight and width of trucks passing interstate 
over its highways was upheld; likewise a State 
tax on gross receipts from interstate transpor- 
tation apportioned as to the mileage within the 
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State, Central Greyhound Lines vy. Mealey, 334 
U. S. 653 (1948); also a State tax for the priv- 
ilege of using its roads was applied to intra 
ae interstate carriers, Capitol Greyhound Lines 
v. Brice, 339 U. S. 542 (1950); Bode v. Barre 

344 U. S. 583 (1953), ae 
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it in some measure affects the commerce, 
provided it does not materially restrict 
the free flow of commerce across state 
lines, or interfere with it in matters with 
respect to which uniformity of regula- 
tion is of predominant national concern.” 


(p. 770) 


In Parker v. Brown [1940-1943 TRADE 
Cases $56,250], 317 U. S. 341 (1943), a 
California Agricultural Prorate Act creating 
a program for regulating the handling, sale, 
disposition and prices of raisins produced 
in California, 95% of which went into inter- 
state and foreign commerce, was held not 
within the intended scope of and not in 
violation of the Sherman Act, even though 
the program restricted competition among 
the growers and maintained prices in the 
distribution of their commodities to packers. 
The Supreme Court of the United States, 
speaking through Mr. Chief Justice Stone, 
with respect to the California prorate pro- 
gram, said: (pp. 350 and 352) 


“But it is plain that the prorate pro- 
gram here was never intended to operate 
by force of individual agreement or com- 
bination. It derived its authority and its 
efficacy from the legislative command of 
the state and was not intended to oper- 
ate or become effective without that com- 
mand. We find nothing in the language 
of the Sherman Act or in its history which 
suggests that its purpose was to restrain a 
state or its officers or agents from activities 
directed by its legislature. In a dual sys- 
tem of government in which, under the 
Constitution, the states are sovereign, save 
only as Congress may constitutionally 
subtract from their authority, an unex- 
pressed purpose to nullify a state’s con- 
trol over its officers and agents is not 
lightly to be attributed to Congress, * * * 

“The state in adopting and enforcing 
the ‘prorate program made no contract 
or agreement and entered into no con- 
spiracy in restraint of trade or to establish 
monopoly but, as sovereign, imposed the 
restraint as an act of government which 
the Sherman Act did not undertake to 
prohibit. Olsen v. Smith, 195 U. S. 332, 
344-45: cf. Lowenstein v. Evans, 69 F. 
908, 910.” 


In North Litile Rock Transp. Co., Inc. v. 
Casualty Reciprocal Exchange [1950-1951 
TravE Cases J 62,599], 181 F. 2d 174, C. A. 


Cited 1955 Trade Cases 
Burche Co. v. General Electric Co. 
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8, (1950) the plaintiff sued defendant to re- 
cover damages for and to enjoin the fixing 
of automobile liability insurance rates. The 
Court of Appeals, Sanborn, Circuit Judge, 
held that the McCarran Act, exempting 
insurance business from the Sherman Anti- 
Trust Act to the extent that such business 
is regulated by state law, was not uncon- 
stitutional, that it was justified in assum- 
ing that an Arkansas statute authorizing the 
licensing of rating bureaus and providing 
for establishment by them of casualty insur- 
ance rates to be charged by their members 
and subscribers was valid, and that plain- 
tiff was not entitled to relief sought under 
the Sherman Anti-Trust Act. In United 
States v. Food & Grocery Bureau of So. Cal., 
Inc., 43 F. Supp. 966 (1942) S. C. Cal., the 
defendants, indicted under the Sherman 
Anti-Trust Act, were charged with con- 
spiring to restrain competition by associat- 
ing themselves to assist in the enforcement 
of the California Unfair Trade Practices 
Act of 1935. One of the defenses was that 
no conspiracy was shown to fix or maintain 
prices of groceries in interstate commerce. 
In passing on that defense the court said: 
(p. 972) 


a a Gericinettas tuateamstaterilay, 
within its boundary, regulate trade prac- 
tices, so as to prevent unhealthy competi- 
tion * * * we find no illegality in the 
activities of persons who seek to prohibit, 
within the boundary of a state, sales at 
less than cost, the use of ‘loss leaders’ 
and the other unfair practices which the 
state statute condemned.” See also Weco 
Products Co. v. Reed Drug Co., 225 Wis. 
474, 274 N. W. 426, 428, 429. (1937) ~ 


In California v. Thompson, 313 U. S. 109 
(1941) the court, speaking through Mr. 
Justice Stone, held valid a California statute 
requiring every one who sells or offers to 
sell or negotiates for transportation on the 
public highways of the state, to obtain a 
license assuring his fitness and to file a 
bond securing faithful performance. The 
court, in overruling DiSanto v. Pennsylvania, 
273 U. S. 34 (1927), held that the statute 
as applied did not violate the Commerce 
Clause and cited numerous instances where 
State regulations of commerce was upheld 


5 Section 1 of the Sherman Act, 15 U. S. Sec. 
C. 1, makes unlawful ‘“‘every contract, combina- 
tion * * * or conspiracy, in restraint of trade 
or commerce among the several states.’” And 
See. 2, 15 U. S. C. Sec. 2, makes it unlawful 
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to ‘‘monopolize, or attempt to monopolize, or 
combine or conspire with any other person or 
persons, to monopolize any part of the trade 
or commerce among the several states.’’ 
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in the absence of intervention by Congress, 
even though it affected interstate commerce 
to some degree. 

In Penn Dairies v. Milk Control Commis- 
ston, 318 U. S. 261 (1943) an order of the 
Pennsylvania Milk Control Board fixing 
minimum prices was held valid in a sale of 
milk to the United States Government for 
use at a Military Reservation, despite the 
contention that such an order as applied 
to a dealer selling to the Federal Govern- 
ment violated a constitutional immunity of 
the United States. For other cases sus- 
taining the power of a state to regulate 
commerce within its jurisdiction, even though 
it affects interstate commerce, see Pruden- 
tial Insurance Co. v. Benjamin, 328 U. S. 408, 
415-420, 66 S. Ct. 1142 (1946); The Minne- 
sota Rate Cases, 230 U. S. 352, 396-400, 402- 
412 (1913), opinion by Mr. Justice Hughes; 
Capital City Dairy Co. v. Ohio, 183 U. S. 
238, 245 (1902) and Powell v. Pennsylvania, 
127 U. S. 678 (1888), in which State stat- 
utes that prohibited the manufacture and 
sale of oleomargarine, where held not to 
be repugnant to the Commerce Clause of 
the Constitution. 


Dw THE McGuire Act RENDER ENFORCEABLE 
THE Nown-SIGNER PROVISIONS OF THE 
PENNSYLVANIA Act Wir Respect 
TO SALES oF ComMonpitres Moving 
IN INTERSTATE COMMERCE? 


The foregoing cases clearly show that if 
a state statute does not impose a substantial 
burden upon interstate commerce or does 
not discriminate wilfully against it, wide 
latitude is permitted the state in the com- 
merce field. 

On the final question whether a State law 
previously enacted, which is stated by peti- 
tioner to have been unconstitutional, comes 
into full operation after passage of an Act 
of Congress removing constitutional objec- 
tions, without a subsequent re-enactment of 
the State law, there appears to be a division 
of opinion. See 11 Am. Jur., p. 833, Sec. 151. 
The petitioner asserts that the State statute 
is void and cannot be revived by Con- 
gressional action and that such a State 
statute must thereafter be re-enacted in its 
entirety before it can have any validity. 

This question was considered by the 
Supreme Court of Georgia, which held that 
although the provisions of the Georgia 
Fair Trade Act are not prohibited by the 
Sherman Anti-Trust Act, as amended by 
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the Miller-Tydings Act and the McGuire 
Act, the Georgia Act did not become valid, 
without’ re-enactment, after the Sherman 


Anti-Trust Act was amended. 


Grayson- 


Robinson Stores, Inc. v. Oneida, Ltd. [1953 
TRADE CASES { 67,442], 209 Ga. 613, 75 S. E. 


2 


d 161 (1953), certiorari denied by the 


United States Supreme Court 346 U. S. 
823, 74S. Ct. 39, 


The Supreme Court of New Jersey, how- 


ever, reached a contrary result in General 
Electric Co. v. Packard Bamberger & Co., 
Inc. [1954 Trape Cases { 67,643], 14 N. J. 
209, 218, 102 A. 2d 18 (1953) and stated the 
question thus: 


( 


“k %* %* whether a state statute in order 
to have effect must be reenacted after the 
relaxation of the federal restriction against 
its operation with respect to interstate 
commerce. Under the circumstances of 
the state and federal legislation involved 
herein we are of the opinion that reenact- 
ment of the state statute is not NECESSArY. 


“(4) There is respectable authority for 
this determination. It is stated that 
‘Where a state statute is declared uncon- 
stitutional or invalid because it is in con- 
flict with federal legislation, the state 
Statute is in effect merely unenforceable 
or suspended by the existence of the fed- 
eral legislation.’ 1 Sutherland Statutory 
Construction (3rd Ed., Horack, 1943), 
sec. 2027, p.. 501; Field, The Effect of 
an Unconstitutional Statute (1935), p. 286 
et seq. Consequently continues Sutherland’s 
work, ‘the repeal of the federal statute 


‘reinstates or revises the state law without 


an express re-enactment by the state 
legislature,’ and the same holds true 
where by express enactment Congress 
Tfemoves an obstacle to the operation of 
state legislation. 1 Sutherland, Statutory 
Construction, ubi supra, pp. 501-502. This 
principle, of course, does not apply where 
the state statute is independently violative 
of the State and Federal] Constitution. 
Maral (Ck il Gane Jur., Constitutional Law, 
Sec. 151, p. 833; Rottschaefer on Consti- 
tutional Law (1939), Secs. 151-152, pp. 
286-290; 1 Willoughby on the Constitu- 
tion of the United States (2nd ed. 1929), 
Sec. 7, p. 11: Sec. 74, p. 125; II Id., Sec. 
579, pp. 964-966.” 


The situation presented in Re Rahrer 
Wilkerson v. Rahrer), 140 U. S. bai il S; 


Ct. 865, 867, 35. L. Ed. 972, 575 (1891), is 


strikingly similar to the instant case, 


In 


1888 Iowa enacted a Statute which pro- 


hibited the 


sale of intoxicating liquors 


within the state, Subsequently, in Leisy v. 
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Hardin, 135 U. S. 100 (1890), the Supreme 
Court of the United States held that in- 
toxicating liquor could lawfully be sold in 
interstate commerce and that it should be 
controlled by a uniform rule throughout 
the nation, thereby invalidating state regu- 
lation of liquor in interstate commerce. 
Consequently, the Iowa statute was held 
repugnant to the commerce clause of the 
Constitution of the United States. In 1890 
Congress enacted a statute known as the 
Wilson Act which provided that intoxicat- 
ing liquor should be subject to the pro- 
hibitory laws of the state, upon its arrival 
therein. Thereafter in the Rahrer case, 
supra, the Supreme Court of the United 
States held that it was not necessary to 
re-enact the Iowa statute of 1888 to make 
it valid and effective. Chief Justice Fuller, 
speaking for the court in that case said at 
page 565: 


“k x * This is not the case of a law 
enacted in the unauthorized exercise of 
a power exclusively confided to Congress, 
but of a law which it was competent for 
the State to pass, but which could not 
operate upon articles occupying a certain 
situation until the passage of the act of 
Congress. That act in terms removed 
the obstacle, and we perceive no adequate 
ground for adjudging that a reenactment of 
the state law was required before it could 
have the effect upon imported which it had 
always had upon domestic property.” 


After reviewing the underlying philosophy 
in In Re Rahrer, supra, the opinion in Gen- 
eral Electric Co. v. Packard Bamberger & 
Co., Inc., supra, continues at page 220: 


“The principles laid down in the Rahrer 
case seem to be in accord with the more 
recent decisions of the United States Su- 
preme Court insofar as the philosophy 
of the law declared in the field of inter- 
state commerce is concerned. Although 
the power of the Congress of the United 
States over interstate commerce may be 
exclusive as to a direct statutory regula- 
tion of interstate commerce as such, the 
states are authorized, under the ‘pertinent 
decisions of the United States Supreme 
Court hereinbefore discussed, namely Re 
Rahrer, supra; Butler v. Goreley, supra, 
I46PW IS 303"13- SC, 36 L. Ed. 
981; 1892); Southern Pacific Co. v. State 
of Arizona, supra (325 U. S. 761, 65 S. Ct. 
1515, 89 L. Ed. 1915; 1945); Freeman v. 
Hewit, supra (329 U. S. 249, 67 S. Ct. 274, 
277, 91 L. Ed. 265, 272; 1946); Joseph v. 
Carter & Weekes Stevedoring Co., supra 
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GSU WL Ss 42 or S, (Ge, Sil, Gil Ib, 96h 
993; 1947); Richfield Oil Corp. v. State 
Board of Equalization, supra (329 U. S. 69, 
67 S. Ct. 156, 160, 91 L. Ed. 80, 89; 1946); 
and Bob-Lo Excursion Co. v. Michigan, 
supra (333 U. S. 28, 68 S. Ct. 358, 92 L. 
Ed. 455, 464; 1948), to enact regulations 
which affect all business done in the state, 
some of which regulations if reasonable 
are held not burdensome to interstate 
commerce, and some of which are held 
to be inoperative (but not void) until 
Congress signifies its consent to the ap- 
plication thereof to interstate commerce. 
Views comparable to the views of this 
court as expressed in this opinion have 
been stated in Schwegmann Bros. Giant 
Super Markets v. Eli Lilly & Co., 205 F. 
2d 788 (C. A. 5, 1953), certiorari denied 
74S. Ct. 71, 98 L. Ed. — (1953), rehear- 
mays Gleed 745 S, Cy Aly Cess). Ci 
Raxor Corp. v. Goody, 121 N. Y. S. 2d 
882, 887 (Sup. Ct. 1953); Sunbeam Corp. 
v. MacMillan, 110 F. Supp. 836 (D. C. 
Md. 1953).” (Citations in parenthesis 
supplied) 


We believe the conclusion of the Court 
of Appeals for the 5th Circuit in the sec- 
ond Schwegmann case, supra, as well as 
those of the Supreme Court of New Jersey 
in the General Electric-Packard Bamberger 
Co. case, supra, reiterated in Lionel Corp. v. 
Grayson-Robinson Stores [1954 Trane CAsEs 
{ 67,717], 15 N. J. 191, 199 (1954), together 
with the decision of the New York Court 
of Appeals disposing of the Masters, S. 
Klein on the Square and Sam Goody cases 
[1954 Trape Cases { 67,776], 307 N. Y. 229, 
120 N. E. 2d 802 (June 4, 1954) (certiorari 
denied by the United States Supreme Court 
October 25, 1954 in the latter two cases; 
the deferred application in the first, pend- 
ing) represent the better view. Therefore, 
we think the Pennsylvania Fair Trade Act 
is constitutional and need not be re-enacted 
in the future to make it valid and enforce- 
able as to sales made by “non-signers” of 
commodities moving in intrastate or inter- 
state commerce. In reaching this conclu- 
sion we are mindful of the pronouncement 
of the Supreme Court of Pennsylvania, speak- 
ing through Mr. Justice Simpson, in Com. 
v. Great American Indemnity Co., Aplnt., 312 
Pa. 183 (1933) at p. 194: 


“On the point of constitutionality, it 
must always be remembered that uncon- 
stitutionality is never to be declared un- 
less no other conclusion is reasonably 
possible; to doubt is to deny wnconstitu- 
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Westinghouse Electric Corp. v. Burche Co. 

After reviewing all the petitioner’s con- 

tentions, we conclude that they cannot be 
sustained and should be dismissed. 


tionality: Com. ex rel. v. Hyndman, 242 
Pa. 244, 247; Bridgeford v. Groh, 305 Pa. 
554.” 


[] 67,962] Westinghouse Electric Corporation v. Burche Co. 


In the Pennsylvania Court of Common Pleas, Dauphin County. No. 2103 Equity Dkt. 
Dated December 7, 1954. 


Pennsylvania Fair Trade Act 
Fair Trade—Constitutionality of Pennsylvania Fair Trade Act—Nonsigner Provision 
—Delegation of Legislative Power and Exercise of State’s Police Power.—In an action 


to enjoin a nonsigner from selling fair trade products at less than the established minimum 
retail price, contentions raised by the nonsigner challenging the constitutionality and 


validity of the Pennsylvania Fair Trade Act were rejected on the authority of the case 
of Burche Co. v. General Electric Co. (Pa. Ct. Common Pleas 1954) 1955 TrapE Cases 


{| 67,961. 


See Fair Trade, Vol. 1, | 3040.40, 3085.40, 3258.40. 
For the plaintiff: Frank A. Sinon of Rhoads, Sinon & Reader. 
For the defendant: Samuel A. Schreckengaust, Jr., and Francis B. Faas aa ton 


McNees, Wallace & Nurick, 


[Action Against Nonsigner— 
Constitutionality ] 

Kremer, J., [Jn full text]: This action in 
equity was instituted by the plaintiff, West- 
inghouse Electric Corporation, a Pennsyl- 
vania corporation, to restrain the defendant, 
Burche Co., also a Pennsylvania corpora- 
tion, from directly or indirectly advertising, 
offering for sale, or selling in the Common- 
wealth of Pennsylvania any of the appli- 
ances listed in the Complaint, which are 
manufactured by plaintiff and bear its trade- 
marks, brand-names or labels, at less than 
the minimum retail price as established by 
the plaintiff under contracts in accordance 
with the provisions of the Pennsylvania 
Fair Trade Act, the Act of June 5, 1935, 
P. L. 266, as amended June 12, 1941, P. L. 
128 (73 Purdon’s Penna. Stats. Ann. 7-11). 

Plaintiff prayed that a preliminary injunc- 
tion be issued on the basis of the averments 
of its Complaint and injunction affidavits 
appended thereto. Defendant, who had not 
signed or agreed to plaintiff’s price mainte- 
mance contract, filed Preliminary Objec- 
tions to the Complaint raising questions of 
law and challenged the constitutionality of 
the Act. As stated in defendant’s brief, 
“the issues raised in the instant case are 
precisely the same as those raised in the 
Declaratory Judgment action (subsequently 
changed by the parties to a Case Stated) 


of Burche Co., Petitioner v. General Electric 
Company, Respondent, docketed to No. 310 
September Term 1952 in this court.’ Burche 
Co., the defendant in the instant case, is 
the petitioner in the General Electric Com- 
pany case.* 


In the Case Stated a declaratory judg- 
ment was sought with respect to the va- 
lidity of the Pennsylvania Fair Trade LENGE, 
supra, under the Constitution of the Com- 
monwealth of Pennsylvania. The Act was 
attacked, inter alia, as an unlawful exercise 
of police power and an unlawful delegation 
of legislative power to private persons to 
fix prices. We have rejected these conten- 
tions and others in an opinion filed this 
day in the General Electric Company case. 
Our conclusions stated therein dispose of 
the issues here raised on defendant’s Pre- 
liminary Objections, Consequently, we en- 
ter the following 


Decree 


And now, December 7, 1954, the defend- 
ant’s Preliminary Objections to the plain- 
tiffs Complaint in Equity are dismissed, 
with leave to the defendant to file an An- 
Swer to the Complaint within twenty (20) 
days after this date. The Prothonotary is 
directed to notify forthwith the parties to 
this proceeding, or their counsel of record, 
of the filing of this Decree. 


_————————— 


* See [1955 TRADE CASES J 67,961] 67 Dauph. 
208, (1954) supra. 
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[| 67,963] Remington Arms, Incorporated v. Fox and Murphy, Incorporated. 


In the New York Supreme Court, Trial Term, Schenectady County. Dated Decem- 
ber 22, 1954. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Damaged or 
Deteriorated Commodities—Extent of Damage—Sufficiency of Notice.—A retailer will 
not be enjoined from selling shot gun shells, which were subjected to water damage, 
below the established fair trade price, where most of the cartons containing boxes of 
shells showed evidence of water damage, some of the boxes contained in the cartons 
showed no apparent damage while other such boxes were obviously damaged, and the 
retailer was selling its regular stock of such shells at fair trade prices and, notified the 
public of the condition of the shells by stating, in newspaper ads posted about its store, 
that a small portion of the stock is slightly water damaged but that all merchandise is 
guaranteed. The New York Fair Trade Act does not require that every single shell, box, 
or carton be damaged to come within the exception to the Act relating to damaged or 
deteriorated merchandise. Although the Act does not prescribe the type of notice required, 
the retailer’s notice constituted public notice. 


See Fair Trade, Vol. 1, J 3224.34. 
For the plaintiff: Frank Warner. 
For the defendant: Leo W. Begley. 


[Facts Stipulated] 


Hucues, J. [In full text]: The facts have 
been stipulated to by both of the parties. 
For the purposes of this opinion, the court 
adopts that stipulation here for a recitation 
of the facts; they are as follows: 


stacked on the floor in cardboard car- 
tons, each carton containing 20 boxes of 
ammunition, and it was so stacked in a 
single group approximately three cartons 
high. That some stock was on shelves 
in the same approximate location in 25 
shell box lots. 


“That the shot gun shells manufac- 
tured by plaintiff and advertised for sale 
and sold by defendant at prices less than 
Fair Trade prices is alleged by the de- 
fendant to be entirely from a stock of 
ammunition purchased by the defendant 
from S. Knitzer and Son of New York 
City and which came to the defendant 
as hereinafter set forth. That as to the 
fact, as alleged by defendant, that the 
ammunition in question came solely from 
this source, plaintiff can offer no proof 
to the contrary. 


“That the shot gun shells in question 
came from warehouse stock in Rose, 
Kimball and Baxter, which was located 
in a warehouse on Old Court Road, 
Syracuse, New York. That a fire oc- 
curred in said warehouse on or about 
the 13th day of August, 1954 and said 
fire caused the sprinkler system to be 
turned on in this one-story warehouse 
and due to a faulty alarm system, the 
sprinklers continued to run for a period 
of approximately three hours before the 
fire was discovered and the sprinklers 
were turned off. That the fire itself was 
located approximately in the center of 
the warehouse at a point approximately 
100 feet from the ammunition in question. 
That the ammunition in question was 
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“That all said ammunition, particularly 
shot gun shells of the plaintiff’s make, was 
taken from the aforesaid warehouse in 
Syracuse by the Underwriters Salvage 
Company of New York, a corporation 
owned and operated by certain stock fire 
insurance companies, to their rented 
warehouse in Buffalo, New York. That, 
since all cartons and/or boxes of shot 
gun shells had been exposed to water 
from the aforesaid sprinkler system the 
various cartons and boxes were spread 
around the floor of the Buffalo ware- 
house for the drying of wetness or damp- 
ness if any. That a small percentage of 
the cartons were very badly soaked and 
were falling apart and the boxes in these 
cartons were taken out and dried sepa- 
rately. That most of the other outside 
cartons showed some evidence of water 
damage to the cartons but they were not 
opened. 

“That the said Underwriters Salvage 
Company advertised a sale on sealed 
bids of the shot gun shells, among other 
things, to be held at Buffalo on Septem- 
ber 17, 1954 and that the terms of the 
sale were to be ‘as is, where is’. That 
said sale was held and Underwriters 
Salvage Company sold the entire lot of 
shot gun shells of plaintiff's make to 
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S. Knitzer and Son, New York City upon 
said terms of ‘as is, where is’ and S, Knit- 
zer and Son in turn immediately sold a 
small portion of said lot to the defendant 
upon the same terms. That the shot gun 
shells were then shipped to the defendant 
in Schenectady. 

“That said ammunition when brought 
to defendant’s store was sold from the 
original cartons as received and although 
most of the cartons showed evidence of 
water damage to the cartons some of the 
25 shell boxes contained in the cartons 
showed no apparent damage while other 
such boxes were obviously damaged, soiled 
and corroded. 


“That defendant has sold or now offers 
for sale all of said ammunition at the 
rate of $2.30 for a box of 12 gauge shot 
gun shells and $2.15 for a box of 16 gauge 
shot gun shells, which prices are ad- 
mittedly below the stipulated minimum 
fair trade price. 

“That notice by defendant to the public 
of the condition of plaintiff’s merchandise 
consisted solely of the statement ‘small por- 
tion of stock slightly water damaged, but 
all merchandise is guaranteed by Fox 
and Murphy’, printed at the bottom of 
the newpaper ads which were attached 
to the plaintiff's motion papers and de- 
fendant’s answering affidavit and that 
further, certain of these ads were posted 
on the store windows and door and that 
some of these ads were possibly lying 
loosely on the various counters in de- 
fendant’s store.” 


[Are the Shells Exempt?) 
The main question to be decided is 
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A novel question is presented. Counsel 
and court have made an exhaustive study 
of the cases and find that there is no au- 
thority precisely in point. A case cited by 
both parties is Empire State Camera Exch. 
v. Reynolds [1948-1949 Trave Cases { 62,373] 
(194 Misc. 301). 


[Case Distingushed] 


It would be well to dwell upon that case 
for a moment. The plaintiff and defendant 
were retailers. From the facts of that case, 
the defendant was selling the same articles 
as the plaintiff, but below fair-traded price. 
The defendant’s defense was that the arti- 
cles he sold at a discount were “store 
demonstrators” and were so designated on 
the sales slip given to the buyer at the 
time of the sale, and, in some instances, 
had been, in fact rented out. The court 
however made a finding that the defendant 
offered discounts freely on any camera, and 
then, when he became suspicious that he 
was “being shopped” by some fair trade 
detective, he adopted the “store demon- 
strator” idea to cover himself. As to this 
method of subterfuge, the court stated 
(supra, p. 303): 


“I entertain no doubt that even under 
such fair trade agreements a retailer 
bound thereby may and should advise 
his customer of any actual damage or 
deterioration in any particular article which 
is the subject of the sale, and that he 
may sell below the list price any particu- 
lar article which is, in fact, damaged or 
deteriorated, provided he makes known 


whether the shotgun shells referred to in 
the stipulation are exempt from the oper- 
ation of the Fair Trade Law (General 
Business Law, art. XXIV-A) by paragraph 
(b) of subdivision 2 of the section 369-a of 
that law. That paragraph provides that the 
commodity is exempt from the Fair Trade 
Law under certain enumerated conditions, 
one of which is: “(b) When the goods are 
damaged or deteriorated in quality, and 
notice is given to the public thereof.” 
There is no question raised here as to 
the constitutionality of the statute or 
whether the defendant is subject to the 
Fair Trade Law as a “Signer or Non- 
signer.” These questions have been dis- 
posed of by the cases of Bourjois Sales 
Corp. v. Dorfman (273 N. Y, 167), Old Dear- 
born Co. v. Seagram Corp. (299 1. S. 183) 
and General Elec. Co. v. Masters, Inc. [1954 
TRADE Cases § 67,776] (307 N. Y. 229). 


to the customer the fact of the damage 
or deterioration and the fact that he is 
selling below list price because of such 
damage or deterioration, and provided 
that the discount below the list price is 
fairly proportioned to the nature and 
extent of the damage or deterioration.” 


The court in commenting on the device 


used by the defendant went on to say 
(supra, p. 303): 


“The motion that any and every camera 
becomes a ‘store demonstrator’ and sal- 
able at less than list price merely because 
it has been taken out of its original pack- 
age and placed in a show case or show 
window and handled by prospective cus- 
tomers who did not buy it, is wholly 
untenable and nothing more than a ruse 
to defeat the law.” 


It may be noted from that case (supra, 


p. 303) that the defendant “offered dis- 
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counts freely on any camera.” Also, that 
the defendant was selling new and undam- 
aged articles by a subterfuge, “a ruse to 
defeat the law.” There was no evidence 
or sufficient evidence in that case that the 
articles sold were actually damaged or that 
they ever fell out of the course of com- 
mercial trade in which fair-traded articles 
travel. 


[Scope of Exemption] 


In drafting the Fair Trade Law, the 
Legislature saw fit to make three other 
exceptions to the application of the Fair 
Trade Law. Though two of those excep- 
tions are not pertinent here, they all show 
that the Legislature was not content to 
apply a fixed statutory rule of law to every 
case without any exception. 


The purpose of the Fair Trade Law is 
to prevent price-cutting that results in 
unfair competition. The pros and cons of 
this problem are inexhaustible. The Legis- 
lature being cognizant that price-cutting will 
not take any fixed form or path has left 
the complex problem open to court action 
and judicial interpretation. In General Elec. 
Co. v. Macy & Co. [1950-1951 Trane Cases 
J 62,764] (199 Misc. 87, 91), the court made 
the following comment: 


“The Fair Trade Law is, in effect, a 
general statement of policy sanctioning 
vertical price fixing of commodities bear- 
ing the mark of the producer. It makes 
actionable in the courts, as unfair compe- 
tition, any sales at prices below those 
fixed in accordance with the Fair Trade 
Law. This general statement of policy 
has been left on the doorstep of the 
courts without benefit of administrative 
protection or rules and regulations for its 
development. While the advantages and 
disadvantages of this policy have been 
the subject of much controversy, the policy 
having been enacted into law in this 
State, it is the duty of the courts to 
interpret and enforce it so as to carry 
out the purposes of the Legislature.” 


There is no question that if Fox and 
Murphy came by the articles by the ordi- 
nary course of trade, that is, that if they 
were never subjected to any damage, or 
deterioration, that the plaintiff would be 
entitled to injunctive relief. The defendant’s 
affidavits show, without being controverted, 
that the regular stock is being sold at fair- 
traded prices. In this action, we are con- 
cerned with the stock which was purchased 
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by the defendant as the result of a water 
and/or fire loss on an “as is, where is” 
basis. 


There is no evidence of a subterfuge 
being ‘used in this case. The facts in the 
stipulation reveal that the defendants have 
acted in good faith, without the employ- 
ment of any ruse or device, and that the 
articles purchased from S. Knitzer were in 
fact subjected to water damage and pur- 
chased on an “as is, where is” basis. The 
stipulated facts state: 


“That said ammunition when brought to 
defendant’s store was sold from the origi- 
nal cartons as received and although most 
of the cartons showed evidence of water 
damage to the cartons some of the 25 
shell boxes contained in the cartons 
showed no apparent damage while other 
such boxes were obviously damaged, 
soiled and corroded.” 


It may be observed here that if such a 
shipment were received by Fox and Mur- 
phy in the ordinary course of business from 
one of Remington Arms, Incorporated, 
wholesalers, Fox and Murphy would be in 
a position to either reject it or else accept 
it subject to some adjustment and dispose 
of it by sale which would reflect the dam- 
age. There seems to be no reason why the 
same should not apply where the retailer 
purchases goods on an “as is, where is” 
basis and where there is actual damage or 
deterioration involved, and no device or 
subterfuge is being used. To order a re- 
tailer under the circumstances involved here 
to sell the articles at fair-traded prices 
would be asking this court in effect to 
require the defendant to sell and represent 
that the articles are new and undamaged 
in any way. Enjoining the defendant would 
not transform the damaged cartons and 
those in their very near proximity into 
new, untouched, undamaged and undeterio- 
rated articles. Further, to require the de- 
fendant to sell the ammunition in question 
at fair-traded prices would be asking this 
court to sanction a misrepresentation that 
the goods in question are new and have 
never been subjected to any damage or 
deterioration. This the court cannot do. 

The interpretation of the Fair Trade 
Law does not require that every single 
shell, box or carton be damaged before it 
falls out of the ordinary course of fair- 
traded goods. A holding to the contrary 
would subject every buyer of damaged 
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goods to a possible lawsuit because some 
of the goods survive apparently undamaged 
to a fire, accident or other occurrence. 

The Fair Trade Law does not prescribe 
the type of notice required to be brought 
to the attention of the purchaser. The 
notice to the public of the condition of 
the merchandise consisted of the statement 
“small portion of stock slightly water dam- 
aged, but all merchandise is guaranteed by 
Fox and Murphy,” printed at the bottom 
of newspaper ads which were posted about 
the store. There is no question that this 
was public notice. A comparison of legal 
notices and other public notices to the type 
of print used in the ads shows that it is 
about the same. 
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[Injunction Denied] 


To refuse an injunction in this case 
would not result in irreparable injury to 
Remington Arms, since the refusal would 
apply only to those articles that Fox and 
Murphy purchased which were subject to 
water damage and/or fire and purchased 
on an “as is, where is” basis. To grant an 
injunction would not only work a hardship 
but also require that Fox and Murphy sell 
goods at the fair-traded price, a course 
which would require the direct misrepre- 
sentation that the goods were new. In the 
interests of an equitable solution, therefore, 
an injunction is denied. 


Submit order. 


[] 67,964] Revere Copper & Brass, Inc. v. Harvard Stores, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 133 
N.Y. L. J., No. 10, page 8. Dated January 13, 1955. 


New York Fair Trade (Feld-Crawford) Act 


the violation of the injunction. If the defendant was closing out the line of merchandise, 
it should have applied to the court for a modification of the injunction to permit sales 


below the fair trade price. 
See Fair Trade, Vol. 1, 1 3380.34. 


[Contempt Proceeding] 


Dr Fatco, Justice [In full text]: This is a 
motion to punish the defendant for con- 
tempt for disobedience of a permanent in- 
junction of this court entered August 18, 
1950. Defendant admits violating the in- 
junctive provisions of the decree but seeks 
to offset the effect of its violation by point- 
ing to a competitor who, it claims, is also 
violating the Fair Trade Law and by fur- 
ther representing to the court now that 
defendant is discontinuing plaintiff’s mer- 
chandise. Whether closing out the plain- 
tiff’s line of merchandise or not, the fact 
remains that defendant admittedly sold 
below the fixed price in the face of an in- 
junctive decree forbidding such sales. If 
defendant was closing out, leave to sell 
below the fixed price should have been ob- 


tained through modification of the court 
order. Neither is the fact that a competi- 
tor is also violating the Fair Trade Law of 
any avail to defendant. It is adequately 
shown by plaintiff that it is diligently pro- 
ceeding for the enforcement of the law as 
against such competitor, and nevertheless, 
Price cutting by other stores or competitors 
has been held not to justify the violation 
of an injunction (Costa v. Katz, Supreme 
Court, Queens Gounty Ne Waele Jee vane 
ary 3, 1941; National Distillers Prod. Corp’n 
v. Opera Wine & Liquor Corp’n, Supreme 
Court, Bronx County, N. Y. L. J., May 9, 
1939). Accordingly, the motion is granted. 
Defendant is fined the sum of $50, plus $50 
reasonable counsel fees on this application. 
Settle order. 


—————————— 
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[67,965] General Electric Co. v. Hempco Corporation. 


In the New York Supreme Court, New York County, Special Term, Part III. 133 
N. Y. L. J., No. 10, page 8. Dated January 13, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Enforcement Activity or Policy—A motion for a temporary injunction to restrain sales 
of products below the established fair trade price was granted, where the defendant con- 
tended that the fair trader aided and abetted unfair competition with the defendant and 
other retailers by willfully participating and acquiescing in a system of widespread price 
discrimination in the resale of its products by premium suppliers. The promotional 
activities of the premium suppliers are not sufficient to warrant the denial of the motion. 
Also, the contention that the fair trader was not fairly enforcing its fair trade program 


was held to be without merit. 
See Fair Trade, Vol. 1, | 3440.34. 


[Preliminary Injunction—Defenses| 


BENVENGA, Justice [In full text]: Motion 
for a preliminary injunction under the Fair 
Trade Law. Defendant opposes the motion 
on the ground that the plaintiff has, in effect, 
waived or abandoned its right under the 
law, and that it comes into court with un- 
clean hands. In support of its contention, 
the defendant argues that the plaintiff has 
aided and abetted unfair competition with 
defendant and other retailers by willfully 
and knowingly participating and acquiescing 
in a system of widespread price discrimina- 
tion in the resale of its products, particu- 
larly by Belnap & Thompson and other 
so-called “premium suppliers.” It has already 
been held, at least on two prior occasions, 


that the promotional activities of Belnap 
& Thompson are not sufficient to warrant 
the denial of a motion for a temporary in- 
junction (see McGraw Elec. Co. v. P. J. 
Korvette Co. [1954 Trane Cases { 67,823], 
NY Tally a2 954s ps 2eGold. je 
General Electric Co. v. Two Guys From Har- 
rison, Inc., Index No. 2963, September 9, 
1954, Walter, J.). As for the contention 
that the plaintiff is not fairly enforcing its 
fair trade program, I have already consid- 
ered such a contention and find that it is 
without merit (General Electric Co. v. Logan’s 
Stores, N. Y. L. J., December 8, 1954, p. 9). 
The motion is therefore granted. Settle 
order fixing the amount of the bond in the 
sum of $500. 


[1 67,966] Librandi v. Berner’s Pharmacy, Inc. 


In the New York Supreme Court, New York County, Special Term, Part III. 133 
N. Y. L. J., No. 17, page 7. Dated January 24, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Defenses—Price 
Violation by Enforcing Party.—Plaintiffs were granted an order restraining a defendant 
from selling fair traded products at prices lower than those established in fair trade 
contracts, although the defendant contended that the plaintiffs also were selling the 
products below fair trade prices. Ordinarily, equity would be loath to interfere under 
such circumstances; however, it is not for the defendant to attempt to justify its illegal 
acts by alleging that the plaintiffs are committing the same acts. To accept this claimed 
defense would be unconscionable for the court in view of the conceded violations by the 
defendant and would be tantamount to acquiescence in such illegal conduct. 


See Fair Trade, Vol. 1, J 3452.34. 


[Injunction Granted] 


DineEEN, Justice [Jn full text]: Plaintiffs 
seek an order to restrain and enjoin de- 
fendant from advertising, offering for sale 
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and selling in its pharmacy commodities 
owned, produced or distributed by manu- 
facturers who have entered into fair trade 
agreements at prices lower than those fixed 
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in the fair trade contracts. All of the 
parties hereto conduct drug stores or pharma- 
cies. That the defendant is selling com- 
modities below the fixed prices is not only 
established by the numerous affidavits sub- 
mitted by the movants but is also conceded 
by the defendant. Defendant in mitigation 
of its underselling submits a number of 
affidavits indicating that the plaintiffs are 
engaged in the same practices complained 
of. Ordinarily, under such circumstances 
equity would be loath to interfere. How- 
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ever, it is not for the defendant to attempt 
to justify its illegal acts by alleging that 
plaintiffs are committing the same acts. 
To accept such explanation would be un- 
conscionable for the court in the face of 
conceded violations by the defendant and 
would be tantamount to acquiescence in 
such continued illegal conduct. The defend- 
ant should be restrained and enjoined as 
prayed for and plaintiffs should refrain from 
similar practices. Motion granted accord- 
ingly. Settle order. 


[] 67,967] Laskey Bros. of W. Va., Inc., et al. v. Warner Bros. Pictures, Inc, (In 


Dissolution), et al. 


Austin Theatre, Inc., et al. v. Warner Bros. Pictures, Inc. (In Dissolution), et al. 


In the United States District Court for the Southern District of New York. — Civ. 
Nos. 96-335 and 96-334. Filed February 1, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Sui 


t for Civil Damages—Pretrial Procedures— 


Disqualification of Attorneys—Pendency of Related Proceeding.—In private antitrust 
actions, in which the plaintiffs moved for an order that a law firm and its members may 
properly represent them and the defendants moved for an order disqualifying the law 
firm and its members from representing the plaintiffs, the court stayed all proceedings 
in the actions until the final determination of a disqualification proceeding in another 


private action involving the same law firm. 


See Private Enforcement and Procedure, Vol. 2, 1 9013.519, 
For the plaintiffs: Malkan & Eliner, New York, N. Y. 


For the defendants: 


Lawrence Condon; Howard M. Antevil, by Chapman, Bryson, 


Walsh & O’Connell; Frisch & Goldfluss; Louis M. Weber; Meyer H. Lavenstein; Jaffe & 
Stern; Schwartz & Frohlich; R. W. Perkins; O’Brien, Driscol & Raftery; Weisman, Allen, 
Spett & Steinberg; Dwight, Royall, Harris, Koegel & Caskey; Adolph Schimel; Benjamin 
Melniker; Louis Phillips; Phillips, Nizer, Benjamin & Krim; and J. Miller Walker, all of 
New York, N. Y. William D. Kiley and John H. Galloway, Yonkers, N. Y. 


Memorandum 


[Right of Attorneys to Represent Plaintiffs] 


Dawson, District Judge [In full text]: 
This is a motion by the plaintiffs for an 
order that the law firm of Malkan & Ellner 
and the members thereof, Arnold Malkan 
and J. Robert Ellner, may properly repre- 
sent and are not barred or disqualified from 
representing the plaintiffs in these actions. 

The defendants have cross-moved for an 
order disqualifying Arnold G. Malkan and 
J. Robert Ellner, both individually and as 
a iim, from representing the plaintiffs in 
tne above-entitled actions or, in the alter- 
native, staying all further proceedings in 
the above-entitled actions, in accordance 
with the provisions of a stipulation, dated 
February 3, 1953, in an action now pending 
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in the United States District Court for the 
Eastern District of New York entitled 
Fisher Studios, Inc., et ano. v. Loew’s, Inc., 
et al., Civil Action No. 12920, and staying 
all further proceedings in these actions 
pending the final determination of the mat- 
ters raised in this motion. 


This is a triple damage and injunction 
action under the anti-trust laws. The com- 
plaints were filed on November 8, 1954. 
Within fifteen days thereafter, plaintiffs’ 
attorneys brought on this motion for an 
order declaring that the present attorneys 
are not disqualified from representing the 
plaintiffs in the action. 


[Stipulation in Other Action] 


The fact that the plaintiffs’ attorneys 
found it necessary to apply for an order 
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that they were not disqualified from repre- 
senting plaintiffs is unusual. It appears that 
on November 7, 1952, Judge Abruzzo, in 
the Eastern District of New York, in an 
action entitled Fisher Studios, Inc., et ano. 
v. Loew's, Inc., et al., Civil Action No. 12920, 
signed an order directing plaintiffs in that 
action and Arnold G. Malkan and David H. 
Isacson, practicing law as the firm of Malkan 
& Isacson, to show cause why the said 
firm and each member thereof should not 
be disqualified from acting as attorneys for 
the plaintiffs in that action. The matter 
was referred to a Special Master. 


While the matter was before the Special 
Master, and in order to avoid a multiplicity 
of motions, a stipulation was entered into, 
signed on behalf of David H. Isacson and 
the firm of Malkan & Isacson, and approved 
by the Special Master, which provided, in 
part, that— 

“Il. Tf it shall be finally determined in 
this action that David H. Isacson and 
Malkan & Isacson are qualified or dis- 
qualified, and if such determination in this 
proceeding is that such qualification or 
disqualification embraces 35 mm. anti- 
trust actions, 16 mm. anti-trust actions 
and under-reporting actions, such deter- 
mination shall be binding upon David H. 
Isacson, Malkan & Isacson, and the de- 
fendants herein, in all cases involving 35 
mm. anti-trust actions, 16 mm. anti-trust 
actions and under-reporting actions, in- 
cluding those hereinabove mentioned.” 


Some of the defendants in that action are 
also defendants in the present action. 


[New Firm] 


On April 14, 1954, Judge Abruzzo en- 
tered on order which disqualified David H. 
Isacson and the firm of Malkan & Isacson 
from representing the plaintiffs in the Fisher 
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action. It appears that thereafter, the firm 
of Malkan & Isacson was dissolved and that 
Mr. Malkan formed the firm of Malkan & 
Ellner. 


The defendants in the Fisher action then 
moved before Judge Abruzzo, by an order 
to show cause dated November 9, 1954, to 
disqualify the firm of Malkan & Ellner and 
Mr. Malkan and Mr. Ellner, individually, 
from representing the plaintiffs in that ac- 
tion. This motion is presently pending be- 
fore Judge Abruzzo. 


Since one of the issues before Judge 
Abruzzo and me is the construction of the 
stipulation entered into in the proceeding 
before Judge Abruzzo, I believe that I 
should at least await the determination of 
Judge Abruzzo without proceeding further 
with this motion. In the case of similar 
motions which have been made before 
Judge Miller in the Western District of 
Pennsylvania, a similar determination to 
await the decision of Judge Abruzzo has 
been made. South Park Drive-In Theatre, 
Inc. v. Paramount Film Distributing Corpora- 
tion et al., Civil Action No. 11366; Com- 
munity Drive-In Theatre, Inc. v. Paramount 
Film Distributing Corporation, et al., Civil 
Action No. 11597; Blue Dell Drive-In 
Theatre, Inc. v. Paramount Film Distributing 
Corporation, et al., Civil Action No. 11596. 


[Proceeding Stayed] 


Accordingly, I direct that all proceedings 
in the above-entitled actions shall be stayed 
until the final determination of the dis- 
qualification proceedings in the District 
Court of the United States for the Eastern 
District of New York in Fisher Studios, Inc. 
et ano. v. Loew's, Inc. et al., Civil Action No. 
12920, and until the further order of this 
Court. So ordered. 


[67,968] Remington Arms Company, Inc. v. John Gatling, individually, and trading 


and doing business as Gatling’s Auto Stores. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 12857. Dated February 2, 1955. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Jurisdiction of 
Federal District Court—Jurisdictional Amount.—A federal District Court had jurisdiction 
of an action to enjoin a nonsigner from selling products below their established fair trade 
prices. In view of the large amount of money which the fair trader annually expends to 
establish its goodwill through advertising its trade-marked products and its large annual 
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Court Decisions 
Remington Arms Co., Inc. v. Gatling 


70,162 


sales, the court found that the requisite jurisdictional amount was present. The measure 
of the jurisdictional amount in fair trade enforcement actions brought in federal courts 
under diversity of citizenship is the value of the property right which the fair trader 
possesses in the goodwill of its products and not the differences between the fair trade 
and the actual sales price. 


See Fair Trade, Vol. 1, J 3410.40. 


Fair Trade—Constitutionality of Pennsylvania Fair Trade Act—Competition—In 
enjoining a nonsigner from selling products below their established fair trade prices, a 
Federal District Court, after noting that it was of the conviction that the enactment of 
fair trade legislation among the different states stifles competition and unduly impinges 
upon a free and untrammeled economy, held that the constitutionality of state fair trade 


legislation is established. 
See Fair Trade, Vol. 1, $3085.40. 


For the plaintiff: Donald B. Heard of Reed, Smith, Shaw & McClay, Pittsburgh, Pa. 
For the defendant: Kenneth E. Rennekamp, Pittsburgh, Pa. 


Opinion 
[Permanent Injunction] 


WaALLacE S. Gourtey, Chief Judge [In full 
text except for Findings of Fact and Con- 
clusions of Law]: This is a petition for a 
permanent injunction to enjoin defendant 


from violation of the Pennsylvania Fair 
Trade Act. 73 Pa. P. S. §7 and 8 


A temporary restraining order prohibit- 
ing defendant from offering for sale or sell- 
ing plaintiff's merchandise at less than the 
stipulated retail resale price was issued 
November 18, 1954, and upon extended 
hearing on November 24, 1954, said re- 
straining order was continued in effect until 
further order of this court. 


[Jurisdiction of Federal Court] 


Jurisdiction of this court is based on di- 
versity of citizenship. In connection there- 
with, defendant has filed a belated motion 
to dismiss advancing the thesis that juris- 
diction cannot be grounded in this court 
since the amount in controversy is not suffi- 
cient to meet jurisdictional requirements. 


The plaintiff annually expends large sums 
in advertising products identified by its 


* “Sec. 7. No contract relating to the sale or 
resale of a commodity which bears elt the 
trade-mark, brand or name of the producer or 
owner of such commodity, and which is in free 
and open competition with commodities of the 
same general class produced by others, shall be 
deemed in violation of any law of Pennsylvania 
by reason of any of the following provisions 
which may be contained in such contract: 

“(a) That the buyer will not resell such com- 
modity, except at the price stipulated by the 
vendor. 
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trade-marks and brand names. As a result 
of this advertising, and the intrinsic merit 
of its products, a valuable reputation and 
goodwill has been established for these 
commodities and for the trade-marks and 
brand names under which they are manu- 
factured and sold. This good will is re- 
flected in the large annual volume of sales 
of plaintiff's trade-marked products. 


In fair trade enforcement cases the plain- 
tiff need show no dollar damage. The pri- 
mary purpose of state fair trade laws, 
including that of Pennsylvania, is the pro- 
tection and preservation of the goodwill of 
the manufacturer’s trade-mark or brand 
name by means of resale price maintenance. 
The sale of a trade-marked commodity at 
less than the stipulated price constitutes an 
assault on this goodwill which the Penn- 
sylvania Fair Trade Act is intended to 
protect. Schwegmann Bros. Giant Super 
Mkts. v. Eli Lilly & Co., 5 Cir. [1953 Trave 
Cases 67,516], 205 F. 2d 788. 


The measure of the jurisdictional amount 
in fair trade enforcement cases brought in 
Federal Court under diversity of citizenship 
is, therefore, the value of the property right 
which the plaintiff possesses in the goodwill 


“(b) That the buyer of such commodity re- 
quire upon his resale of such commodity that 
the purchaser from him agree that such pur- 
chaser will not in turn resell except at the price 
stipulated by the vendor of the buyer. 

* ok * 

“Sec. 8. Wilfully and knowingly advertis- 
ing, offering for sale or selling any commodity 
at less than the price stipulated in any contract 
entered into pursuant to the provisions of sec- 
tion one . . . whether the person is, or is not, 
a party to such contract, is unfair competition. 
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of its products and not the differences be- 
tween the fair trade and the actual sales 
price. Calvert Distillers Corp. v. Rosen 
(1953 Trapve Cases { 67,547], 115 F. Supp. 
146; Caron Corp. v. Wolf Drug Co., 40 F. 
Supp. 103; Glenwood Light, Etc. Co. v. 
Mutual Light Etc. Co., 239 U. S. 121. 


In view of the large amount of money 
which plaintiff annually expends to estab- 
lish its goodwill through advertising its 
trade-marked products, and its large annual 
sales, it is my judgment that the requisite 
jurisdictional amount is present and the 
court has jurisdiction of this case. 


[Violation] 


It appears that plaintiff, Remington Arms 
Company, Inc., a Delaware Corporation, 
manufactures and sells a large variety of 
sporting goods, firearms and ammunition 
which are identified by trade-marks, brands 
or names, and which are in free and open 
competition with commodities of the same 
general class produced or distributed by 
others. Plaintiff has written fair trade 
agreements with certain retailers in the 
Commonwealth of Pennsylvania, one of 
which is with Sieg’s Outdoor Store located 
at 909 Liberty Avenue, Pittsburgh 22, 
Pennsylvania, by the terms of which these 
retailers agree not to sell items manufac- 
tured by plaintiff at less than the established 
fair trade price. Plaintiff employs a district 
sales manager whose territory includes the 
Pittsburgh-Connellsville area. 


Defendant wholesales and retails Reming- 
ton firearms and ammunition purchased 
from a jobber in Philadelphia. 

In spite of the fact that Remington issued 
a fair trade price list for loaded ammunition, 
of which defendant had knowledge, defend- 
ant placed an advertisement in The Daily 
Courier, a newspaper of general circulation 
in Connellsville, Pennsylvania, in which he 
advertised Remington Shur Shot 12-Gauge 
Shells $.15 below the established fair trade 
price. 

Remington sent divers letters and tele- 
grams admonishing defendant to sell its 
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goods at the Fair Trade price, and enclosed 
a copy of the Fair Trade Agreement on 
firearms and the current price list. 


Nevertheless, defendant continued to ad- 
vertise Remington shot gun shells below 
the fair trade price. 


On November 13, 1954, defendant, through 
one of his store managers, sold a 22-calibre 
Remington rifle and four boxes of sixteen 
gauge shot gun shells to a private detective, 
employed by Remington, for ten percent 
less than the established fair trade list price. 


Under the Pennsylvania Fair Trade Act, 
a retailer is guilty of unfair competition if 
he wilfully and knowingly advertises, offers 
for sale, or sells a manufacturer’s fair trade 
products at less than their stipulated mini- 
mum retail price, regardless of whether he 
is a party to a fair trade agreement. Gen- 
eral Electric Co. v. Sabreen, 1954 TRADE 
Cases [f 67,639] (No. 15,966 Civil Action, 
E. D. of Penna., filed Dec. 4, 1953). 


[Constitutionality] 


It has always been my personal convic- 
tion that the enactment of Fair Trade legis- 
lation among the different states stifles 
competition and unduly impinges upon a 
free and untrammeled economy. But the 
constitutionality of state fair trade legisla- 
tion is established. Old Dearborn Distribut- 
ing Co. v. Seagram Distributing Corp., 299 
U. S. 183; Sunbeam Corp. v. Wentling, 3 
Cir. [1950-1951 Trane Cases { 62,739], 185 
F, 2d 904. 


[Violation Established] 


I must conclude that the evidence ad- 
duced at the trial of this case clearly estab- 
lishes that the defendant wilfully and 
knowingly violated the Pennsylvania Fair 
Trade Act by advertising and selling the 
plaintiff's products at less than their estab- 
lished fair trade prices. 


The Court makes the following Findings 
of Fact and Conclusions of Law [not repro- 
duced]. 
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[67,969] Barney Peller v. International Boxing Club, Inc., et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1954. No, 11217. Dated February 16, 1955. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Kwnocu, District Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


Construction of Sherman Act—Interstate Trade and Commerce—Application of Act 
to Business of Promoting Professional Boxing Contests—Private Antitrust Suit.—The 
dismissal of a complaint by a private party on jurisdictional grounds and for the failure 
to state a cause of action was reversed on the authority of the case of U. S. v. International 


Boxing Club of New York, Inc., et al. (U. S. Sup. Ct. 1955) 1955 TrapE Cases { 67,941. 
See Combinations and Conspiracies, Vol. 1, { 2035.153. 
For the appellant: Seymour F. Simon and Sheldon O. Collen, Chicago, Ill. 
For the appellees: Charles H. Watson, J. Arthur Friedlund, and Vincent D. Mc- 


Connell, Chicago, Ill. 


Before FINNEGAN and SCHNACKENBERG, Circuit Judges, and Pratt, District Judge. 


[Reversal] 


FinneGan, Circuit Judge [In full text]: 
Consistent with United States v. International 
Boxing Club of New York, Inc., et al., No. 
53 U. S. Sup. Ct., January 31, 1955 [1955 
TRADE Cases { 67,941], we reverse the judg- 
ment, appealed here, entered below April 
23, 1954. This cause is remanded to the 
District Court with directions to vacate its 


aforesaid order in which appellant’s com- 
plaint, bottomed on the Clayton Act, 15 
U. S. C. §§15, 26 and the Sherman Act, 
15 U.S. C. §§1, 2, was dismissed; to over- 
rule defendants’ motions resting on juris- 
dictional grounds and alleged failure of the 
complaint to state a cause of action. 


Reversed and remanded with directions. 


[167,970] Revere Copper & Brass, Inc. v. Springfield Home Appliances, Inc. 


In the New York Supreme Court, New York County, Special diermanhane eel ls 
133 N. Y. L. J., No. 24, page 7. Dated February 2, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Enforcement Activity or Policy—A motion for a temporary injunction to enjoin a de- 
fendant from selling fair traded appliances at less than the established prices was granted, 
where violations of the New York Fair Trade Act by the defendant and diligence by the 
fair trader in attempting to enforce its legally fixed prices had been established. The 
contention that the fair trader knowingly participates in aiding and abetting unfair com- 
petition and sells to premium suppliers does not constitute a defense, since the promotional 
activities of such suppliers do not constitute a bar to the relief requested. 


See Fair Trade, Vol. 1, J 3440.34. 


[Diligent Enforcement Established] 


DINEEN, Justice [In full text]: Plaintiff 
moves for an injunction pendente lite to en- 
join defendant from offering for sale or 
selling at retail certain appliances manufac- 
tured by the plaintiff at prices below the 
retail resale price as fixed by the plaintiff. 
Violations of the Fair Trade Law by the 
defendant have been established as well as 


1 67,969 


the diligence of plaintiff in attempting to 
enforce its legally fixed prices. The crux 
of the defense appears to be that plaintiff 
knowingly participates in aiding and abet- 
ting unfair competition and sells to so-called 
“premium suppliers” which compete directly 
with the defendant. Without reviewing the 
applicable law in detail a summary of the 
authorities holds that the promotional activ- 
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ities as indicated herein would not constitute 
a bar to the relief requested. Defendant 
further attempts to show sales below the 
fixed price made by it from Brown & Com- 


Cited 1955 Trade Cases 
Steiner v. 20th Century-Fox Film Corp. 


70,165 


by the plaintiff to be sold as “seconds” and 
defendant fails to substantiate it to be other- 
wise or that it violated the fair trade price. 
The motion is granted. Settle order. 


pany. This involved merchandise alleged 


[] 67,971) Selma Steiner v. 20th Century-Fox Film Corporation, Fox West Coast 
Theatres Corporation, Avenue Fifty-Eight and Pasadena Corporation, and National 
Theatres Corporation. 


In the United States Court of Appeals for the Ninth Circuit. 
February 7, 1955. Amended February 14, 1955. 


Appeal from the United States District Court for the Southern District of California, 
Central Division. Prtrson M. Hatt, District Judge. 


No. 13,989. Filed 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Appealability of Judgment Dismissing Complaint as to Some of the Defendants.—In a 
treble damage action alleging a single claim against several defendants, an appeal from a 
trial court judgment, entered under Rule 54(b) of the Federal Rules of Civil Procedure, 
in favor of some of the defendants was dismissed on the ground that the judgment appealed 
from was not a final appealable judgment. Rule 54(b) applies only to a case in which 
multiple claims, as distinguished from multiple parties, are asserted by or against one or 


more parties. 
the rule. 


In the absence of multiple claims, no final judgment can be entered under 


See Private Enforcement and Procedure, Vol. 2, § 9015.12. 


For the appellant: 


For the appellee: 
Frank R. Johnston, Los Angeles, Cal. 


Schwartz & Alschuler, and Bernard Reich, Beverly Hills, Cal. 
Newlin, Holley, Tackabury & Johnston; Hudson B. Cox; and 


Before: STEPHENS and CHAMBERS, Circuit Judges, and McLaucuuiin, District Judge. 


[Trial Court’s Partial Dismissal] 


McLaucHLin, Disrict Judge [In full tert] : 
This is a private Clayton Act action in 
which United States v. Paramount, Inc., et al. 
[1948-1949 Trape Cases {[ 62,244], 334 U. S. 
131 (1948), is relied upon. Appellant sued 
20th Century-Fox Film Corporation, Fox 
West Coast Theatres Corporation, Avenue 
Fifty-Eight and Pasadena Corporation, Na- 
tional Theatres Corporation, Mark M. Han- 
sen, and Ida R. Hansen for conspiring to 
violate Sections 1 and 2 of the Sherman Act, 
26 Stat. 209 (1890), as amended 50 Stat. 693, 
15 U. S. C. §§ 1, 2,7 and Section 4 of the 
Clayton Act, 38 Stat. 731 (1914), 15 U.S. C. 
15.2 Appellant owned a motion picture 
theatre in Los Angeles, California. The 


1§1, ‘Every contract, combination in the 
form of trust or otherwise or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is declared 
fombesillegalcy Mate or 

§ 2. ‘Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, * LA 
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complaint alleges that the defendants com- 
bined and conspired to force appellant to 
receive less than the rental value of the 
premises, obtained options to renew the 
lease without adequate consideration, and 
closed the theatre in favor of other theatres 
operated by the appellees. The trial court 
dismissed the complaint as to 20th Century- 
Fox Film Corporation, Fox West Coast 
Theatres Corporation Avenue Fifty-Eight 
and Pasadena Corporation, and National 
Theatres Corporation. The dismissal was 
on the ground that the statute of limitations 
barred the action. Appellant’s case against 
the Hansens, who filed no motion to dis- 
miss, is still pending. The trial court applied 
Rule 54(b) * to its judgment in favor of the 


2 ‘Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.”’ 

3 Federal Rules of Civil Procedure. ‘‘(b) Judg- 
ment Upon Multiple Claims. When more than 
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70,166 


dismissed defendants, and this appeal was 
taken. 
[Jurisdiction on Appeal] 


Before reaching the merits of the appeal 
we are called upon to consider if appellant 
is properly here. Appellee submits that the 
judgment appealed from is not a final ap- 
pealable judgment within the meaning of 
62 Stat. 929 (1948), 28 U. S.C. § 1291)4 
This assertion is predicated upon the propo- 
sition that Rule 54(b) was erroneously ap- 
plied by the court below. Appellee contends 
the Rule is inapplicable to a case of multiple 
parties only. 


[Judgment Not Abpealable] 


We must, therefore, decide whether Rule 
54(b) can be held to allow making final and 
appealable a judgment rendered in favor 
of less than all of the parties defendant in 
a case founded upon a single claim. 


This judgment is not final. The appeal 
must therefore be dismissed without a con- 
sideration of the merits. Rule 54(b) applies 
only to a case in which multiple claims 
are asserted by or against one or more 
parties. In the absence of multiple claims 
no final judgment can be entered under the 
Rule. 


This case involves only multiple parties 
—not multiple claims. The complaint 
charges a conspiracy. Such an allegation 
states but a single claim under Rule 8(a), 
Federal Rules of Civil Procedure. F. ey 
Mendez & Co. v. General Motors [1946-1947 
Trave Cases § 57,567, 57,573], 161 F. 2d 695 
(7 Cir. 1947), cert. denied 332 U. S. 810 
(1947). 

Several circuits have held or appear to 
have held that Rule 54(b) is applicable to 
multiple parties as well as claims. Because 
of this, the United States Supreme Court’s 
Advisory Committee on Rules for Civil 
Procedure in the Preliminary Draft of 
Proposed Amendments to Rules of Civil 
Procedure for the United States District 
Courts (May 1954) ® does not presently rec- 


one claim for relief is presented in an action, 
whether as a claim, counterclaim, cross-claim, 
or third-party claim, the court may direct the 
entry of a final judgment upon one or more but 
less than all of the claims only upon an express 
determination that there is no just reason for 
delay and upon an express direction for the 
entry of judgment. In the absence of such 
determination and direction, any order or other 
form of decision, however designated, which 
adjudicates less than all the claims shall not 
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ommend an amendment to Rule 54(b) to 
cure the observed defect. We note the 
Committee may be divided (Foreword, p. 
III). The Committee comments that the 
desired effect is being judicially reached 
without an amendment. It cites several 
cases (p. 48). The first, Colonial Airlines v. 
Janas, 202 F. 2d 914 (2 Cir. 1953), is not in 
point. It involves multiple claims as well 
as multiple parties. Bendix Aviation Corp. 
v. Glass, 195 F. 2d 267 (3 Cir. 1952), cited 
by appellant, is another case of multiple 
claims. Prickett v. Consolidated Liquidating 
Corporation, 180 F. 2d 8 (9 Cir. 1950), in- 
volved a similar problem of multiple claims. 
Boston Medical Supply Co. v. Lea & Febiger 
[1952 TrapE Cases { 67,253], 195 F. 2d 
853 (1 Cir. 1952); Williams v. Protestant 
Episcopal Theological Seminary in Virginia, 
et, th, 198. Eau 2d 5056 (Da Cx< Gir. 1952), 
cert. denied 344 U. S. 864 (1952); Lopinsky 
v. Hertz Drive-Ur-Self Systems, 194 F, 2d 
422 (2 Cir. 1951); and Vale v. Bonnett, 191 
F. 2d 334 (D. © Gir. 1951), also cited by 
the Committee, have been carefully con- 
sidered. We appreciate that these single 
claim multiple party cases met with appel- 
late approval. 

Analysis shows, however, that the issue 
here tendered was not expressly presented 
to those courts. Those decisions deal with 
the effect of Rule 54(b) upon the judgment; 
compare Lopinsky v. Hertz Drive-Ur-Self 
Systems, supra, (concurring opinion) with 
Flegenheimer v, General Mills, 191 F. 2d 237 
(2 Cir. 1951). The applicability of the 
Rule was taken for granted. Here it is 
questioned. 

We have answered the question posed by 
holding that Rule 54(b) means exactly 
what its words import. The rule no- 
where mentions parties. The Rule is poised 
on the word claims—multiple claims. The 
word claims and the word parties mean 
different things. They are simply dictionary 
words which do not lose their substance 
when used in law. As to their basic mean- 
ing Black and Webster are in accord. These 


terminate the action as to any of the claims, 
and the order or other form of decision is sub- 
ject to revision at any time before the entry of 
judgment adjudicating all the claims.”’ 

4“The courts of appeals shall have jurisdic- 
tion of appeals from all final decisions of the 
district courts of the United States * * *, except 
where a direct review may be had in the 
Supreme Court.’’ 

5United States Government Printing Office 
Washington: 1954. 
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are not words of art. Parties are not claims. 
See District 65, Distributive, Processing & 
Office Workers Union of New York and New 
Jersey v. McKague, 216 F. 2d 153 (3 Cir. 
Aug. 17 and Oct. 14, 1954), 20 Fed. Rules 
Serv. 546.4, Case 2; 6 Moore’s Federal Prac- 
tice, 54.34 (2) (2nd Ed. 1953). 

An amendment to make the Rule applica- 
ble to multiple parties, as well as claims, 
may be desirable to prevent injustices such 
as alluded to in Pabellon v. Grace Line, 
191 F. 2d 169, 179 (concurring opinion), 
(2 Cir. 1951). But rule making is not our 
business. 


Cited 1955 Trade Cases 
Maple Drive-In Theatre Corp. v. Radio-Keith-Orpheum Corp. 
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[Appeal Dismissed] 


To guard against the possible injustices 
which might here ensue if appellant had to 
proceed to trial as to the remaining minor 
defendants before being able to appeal to 
settle questions of law as to the principal 
defendants, should appellant hereafter dis- 
miss as to the Hansens, obtain a final 
judgment, and appeal, we believe this court 
would accept a stipulation obviating new 
briefs and arguments. 


Appeal dismissed. 


[1 67,972] Maple Drive-In Theatre Corporation v. Radio-Keith-Orpheum Corpora- 


tion (In Dissolution), et al. 


In the United States District Court for the Southern District of New York. Civ. 


96-101. Dated February 10, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Strike Allegations of Complaint—Historical Matter, Alleged National Con- 
spiracy, and Characterizations—Although a motion to strike a treble damage complaint 
was denied because it was not unduly prolix or verbose, the court ordered stricken those 
allegations of the complaint devoted to the historical recitation of the defendant’s male- 
factions of past decades and the characterization of parties as the “big five” and “Tittle 
three.” It is permissible to assert the fact that some of the practices which were con- 
demned in a prior Government suit were continuing at the time of the plaintiff's injury; 
therefore, since this assertion may involve a reference to that prior Government case, a 
motion to strike reference to the case was denied. Although the characterizations have 
been employed in reported decisions, they are conceivably inflammatory in the context of 
a jury trial. 

However, the court refused to strike references to a national conspiracy from which 
the plaintiff claimed to have suffered damages. The pleading of a national conspiracy is 
a proper basis for proof of motive, and the proof of intent need not be limited by the date 
of the alleged injury. 

See Private Enforcement and Procedure, Vol. 2, { 9013.595. 

For the plaintiff: Robert H. Ruskin, Hollis, Long Island, N. Y. 


For the defendants: O’Brien, Driscoll & Raftery for Radio-Keith-Orpheum Corp.; 
Dwight, Royall, Harris, Koegel & Caskey for 20th Century-Fox Film Corp.; Schwartz & 
Frohlich for Warner Bros.; and Leopold Friedman for Loew’s Theatres; all of New 
York, N. Y. 


volves substantially the same issues which 
were involved in the decision of Judge Daw- 
son dated September 3, 1954, New Dyckman 
Theatre Corp. v. Radio-Keith-Orpheum Cor- 
poration, et al. [1954 Trape Cases {[ 67,853], 
Civ. 93-398, wherein he ordered the com- - 
plaint stricken, with leave to file an amended 
complaint. 

But a reading of the complaint reveals 
that it is not unduly prolix or verbose. 
Indeed, it runs to only eight typewritten 
pages compared with twenty printed pages 


1 67,972 


Memorandum 


[Motion to Strike Complaint] 


Epetstein, District Judge [Jn full text]: 
Defendants, in a motion picture treble dam- 
age antitrust suit, move to strike the com- 
plaint on the ground that it fails to comply 
with the requirements of Rule 8(a) (2) and 
Rule 8(e)(1), or in the alternative for an 
order, under Rule 12(f), to strike specified 
allegations from the complaint. It is sub- 
mitted by defendants that the motion in- 


Trade Regulation Reports 


70,168 


in the New Dyckman complaint, and it is 
quite readable, requiring no unusual effort 
to grasp the sense and essential allegations. 
Actually, the defendants are objecting to 
the incorporation into the complaint of 
certain types of allegations, which are, 
basically, (1) the allegations of predatory 
practices in the motion Picture industry 
since the year 1920, (2) the allegations of 
a national conspiracy, and (3) references to 
Umited States v. Parmount. 


[History of Alleged Misdeeds] 


The particular impact on the plaintiff of 
the alleged conspiracy is stated to be the 
effect on its drive-in theater in Circleville, 
Pennsylvania, of the clearance policy of the 
defendants. But paragraph 12 of the com- 
plaint is almost identical to paragraph 6(a) 
of the complaint in the New Dyckman case, 
in the listing of what Judge Dawson has 
called “a series of allegations of all the 
misdeeds of the motion picture industry 
from the nineteen twenties to date * * *.” 
While technically, perhaps, the pleader has 
indicated a causal connection between these 
misdeeds and the specific injury he com- 
plains of, nevertheless the connection lacks 
genuine relevancy, and this shotgun type 
of pleading could be employed to raise in- 
numerable issues utterly foreign to the 
gravamen of the complaint, Moreover, I 
am in thorough agreement with Judge Daw- 
son’s able discussion of the evils attendant 
on such pleading of the history of past 
decades, involving serious imposition upon 
the time of an already harassed court and 
incredible and wasteful pre-trial complica- 
tions on collateral issues. Therefore, so 
much of the complaint as is devoted to the 
historical recitation of the defendants’ male- 
factions will be stricken, specifically para- 
graphs 10, 11 and 12, and such other allega- 
tions as incorporate them by reference. 
However, I am also in accord with Judge 
Dawson’s suggestion that if some of these 
Practices which were condemned by the 
Supreme Court in the Paramount case con- 
tinued and were continuing at the time of 
plaintiff's claimed injury, it is permissible 
to assert that fact. And since the asser- 
tion may very well involve a reference to 
the Paramount decree (the admissibility of 
which into evidence not being in issue on 
this motion), the motion to strike reference 
to that case cannot be granted. 
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[Reference to National Conspiracy] 


Although the line is one which cannot 
be drawn without difficulty, I am unwilling 
in other respects to strike references. to a 
national conspiracy from which the plain- 
tiff claims to have suffered damages, Metro- 
politan Theatre Co. v. Warner Bros. Pictures 
[1952 Trape Cases { 67,304], 12 F. R. D. 
516. The difficulty, of course, is the fact 
that the further pleading of nation-wide 
conspiracy is, in the complaint as it now 
stands, closely interwoven with the allega- 
tions which have been stricken as improper. 
Nevertheless, the pleading of a national 
conspiracy against drive-in theaters is a 
proper basis for proof of motive, cf. Milgram 
v. Loew's Inc., (3 Cir.) [1950-1951 TRrave 
Cases J 62,938], 192 F. 2d 579, 585, and the 
proof of intent need not be limited by the 
date of alleged injury. In the pleading 
and proof of a conspiracy against all drive-in 
theaters, the plaintiff is not acting as a 
protagonist for other unidentified operators 
of drive-in theaters or usurping the govern- 
ment’s antitrust responsibilities; the refer- 
ence to other drive-ins in the competitive 
vicinity and elsewhere is appropriate to 
the picture drawn. If the existence of a 
national conspiracy against drive-ins is rele- 
vant, the case may be concerned with some 
issues not confined in time or space to the 
facts of the injury Specifically claimed by 
the plaintiff, and I do not consider such 
issues to be irrelevant. The raising of 
such issues is a different thing from the 
raising of the kind of issues predicated 
upon an indiscriminate historical allegation 
of ancient abuses on a national scale, the 
“local manifestations” of which, in various 
cities other than the plaintiff's, Judge Daw- 
son found to be objectionably pleaded in 
the New Dyckman case. Difficult though 
the task may be, the plaintiff will be per- 
mitted to plead a national conspiracy with- 
out, however, employing the type and tech- 
nique of allegations which have been stricken. 


[Characterizations S$ tricken] 


Defendants also object to the character- 
izations, “big five” and “little three’ as 
inflammatory. While such terminology has 
been employed in reported decisions, never- 
theless it is conceivably inflammatory in 
the context of a jury trial and the plaintiff 
cannot be prejudiced by eliminating it. 
These characterizations will be stricken. 
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[Revision of Complaint] 
It will be necessary for the plaintiff to 
make revisions in his complaint, in view 
of what has been stricken from it and in 


Cited 1955 Trade Cases 
Kurt M. Jachmann Co., Inc. v. Marine O ffice of America 


70,169 


view of the ruling on the pleading of a 
nationwide conspiracy. Such revisions may 
be made as are consistent with the con- 
siderations expressed in this memorandum. 


[] 67,973] Kurt M. Jachmann Co., Inc. v. Marine Office of America, et al. 
In the United States District Court for the Southern District of New York. Civil 


No. 76-158. Filed November 5, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motions Before Trial— 
Designation of Judge for All Purposes.—In a private antitrust action, the plaintiff’s motion 
for the designation of a judge for all purposes was denied. In view of the needs and 
necessities of other litigants whose rights and privileges have priority over those of the 
instant plaintiff, the suggested procedure of assigning a judge whose function would be 


akin to that of a referee or special master is impracticable. 
See Private Enforcement and Procedure, Vol. 2, ¥ 9013. 
For the plaintiff: Joseph S. Meadow, Murray K. Josephson, and Rhea Josephson, 


New York, N. Y. 


For the defendants: Bigham, Englar, Jones & Houston, New York, N. Y. 
For a prior decision of the U. S. District Court, Southern District of New York, 


see 1954 Trade Cases { 67,833. 
Memorandum Opinion 


{Designation of Single Judge] 


Kwox, Chief Judge [In full text]: If this 
motion were to be granted, the work inci- 
dent thereto would virtually monopolize the 
time and attention of one of the Judges of 
this Court for an indefinite period of time. 
In view of the needs and necessities of other 
litigants whose rights and privileges have 
priority over those of the instant plaintiff, 
the suggested procedure of assigning a 
Judge whose function will be akin to that 
of a Referee or Special Master is imprac- 
ticable. 


Furthermore, as I read the papers, this 
case is not yet ready for a pretrial hearing. 


The parties have not developed their re- 
spective contentions in pretrial examina- 
tions in proceedings authorized by the civil 
rules of the Supreme Court and of this 
Court. A real pretrial should await the dis- 
coveries that each litigant is to make of the 
other. 


In addition, I may add that numerous 
contestants in antitrust suits have asked me 
to assign Judges to particular cases, and, 
with one or two exceptions, applications of 
this nature have been consistently denied. 
Otherwise, most, if not all, of the Judges of 
this Court would be engaged exclusively in 
handling Sherman and Clayton Act litiga- 
tions. 


Plaintiff's motion is denied. 


[167,974] Kurt M. Jachmann Co., Inc. v. Marine Office of America, S. D. McComb 


& Co., Inc., Owen C. Torrey, Carl P. Kremer, George Inselman, American Insurance Co., 
American Eagle Fire Insurance Co., Continental Insurance Co. of the City of New York, 
Fidelity-Phoenix Fire Insurance Co., Firemen’s Insurance Co., Glens Falls Insurance Co., 


and Hanover Fire Insurance Co. 
In the United States District Court for the Southern District of New York. Civil 
No. 76-158. Filed February 10, 1955. 
Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Interrogatories—Suffi- 
ciency of Answers.—If a plaintiff does not have the necessary information to make full, 
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fair, and specific answers to interrogatories, it should state that fact under oath and state 
that the answers reflect all the information now in its possession. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiff: Joseph S. Meadow, Murray K. Josephson, and Rhea Josephson, 


New York, N. Y. 


For the defendants: Bigham, Englar, Jones & Houston, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, 
see 1955 Trade Cases {[ 67,973 and 1954 Trade Cases { 67,833. 


Memorandum 


[Answers to Interrogatories] 


Bicxs, District Judge [In full text]: On 
August 17, 1954, an order was made direct- 
ing plaintiff to answer interrogatories within 
ninety days after service of a copy thereof. 
Said ninety day period expired on Novem- 
ber 24, 1954. On December 17, 1954 plain- 
tiff served a document denominated by it 
“Answers to Certain Interrogatories”. It 
appears therefrom that interrogatories num- 
bered) lib) tc;.id; rand Mo iZanebasen dpe st; 
2) hy, jwk, 1) and «m3, 5a,,.b;,dsand_es 11; 
12; 13a, b and d; 14 and 15, were not 
answered. The answers to interrogatories 
numbered 4c, 7a, 8a, 9a and 9b defendants 
contend are evasive and not complete. 

The fair intendment of interrogatory 4c 
calls for all instances of coercion. If the 
plaintiff knows of no instances other than 
those set forth in its answer to said inter- 
rogatory, it should so state under oath. 


Similarly interrogatory numbered 8a calls 
for all alleged false reports and not “one 
such report”. If the plaintiff knows of no 
other reports it should so state under oath. 

With respect to interrogatories 7a and 9, 
if the plaintiff does not have the necessary 
information to make full, fair and specific 
answer thereto it should (a) so state under 
oath, and (b) state that the answers reflect 
all the information now in its possession. 
Mere general conclusory averments such as 
are contained in the purported answer to 
interrogatory number 9, while perhaps suf- 
ficient for the purpose of a pleading, are 
not a substitute for a response to the spe- 
cific queries propounded in said interroga- 
tory. 

Motion granted with leave to plaintiff to 
comply with the terms of the order to be 
entered hereon, on or before April 1, 1955. 
Absent such compliance the sanctions au- 
thorized by Rule 37 will be imposed. Settle 
order on notice. 


[67,975] Kurt M. Jachmann Co., Inc. v. Marine Office of America, S. D. McComb 
& Co., Inc., Owen C. Torrey, Carl P. Kremer, George Inselman, American Insurance 
Co., American Eagle Fire Insurance Co., Continental Insurance Co, of the City of New 
York, Fidelity-Phoenix Fire Insurance Co., Firemen’s Insurance Co., Glens Falls Insur- 


ance Co., and Hanover Fire Insurance Co. 


In the United States District Court for the Southern District of New York. Civ. No. 


76-158. Filed February 10, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motion for Inspection of 
Documents—Designation of Requested Documents.—A plaintiff's motion for inspection 
of general classes of documents in the possession, custody, or control of the defendants, 
was denied on the ground that the plaintiff failed to properly designate the documents 
sought to be examined. If the plaintiff does not have sufficient information to describe 
with particularity the documents which it desires to inspect, it would be advisable for 
the plaintiff to proceed with the depositions already noticed or to elicit the appropriate 


data by the use of written interrogatories. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiff: Joseph S. Meadow, Murray K. Josephson, and Rhea Josephson, 


New York, N. Y. 
| 67,975 
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Cited 1955 Trade Cases 
Service Liquor Distributors, Inc. v. Calvert Distillers C orp. 


70,171 


For the defendants: Bigham, Englar, Jones and Houston, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {| 67,974, 67,973, and 1954 Trade Cases { 67,833. 


Memorandum 


Bicxs, District Judge [In full text]: Ap- 
proximately 2% years ago plaintiff served 
notice to take the testimony of twelve per- 
sons by deposition pursuant to Rule 26 of 
the Federal Rules of Civil Procedure. The 
examination of one of said persons was 
commenced about two years ago and after 
a single session was adjourned without 
date. The examinations of the remaining 
eleven persons were never begun and they 
all stand adjourned, likewise without date. 
In July 1954 at plaintiff’s request defendant 
produced a thirteenth witness; the taking 
of his deposition was commenced but, again, 
never completed and adjourned without 
date. The examinations of still two other 
witnesses were begun and never completed. 


[Inspection of Documents] 


Plaintiff now moves pursuant to Rule 34 
for inspection of “All documents in the 
possession, custody or control of defendant 
insurance companies, the Marine Office of 
America, S. D, McComb & Co., Inc., or the 
individual defendants, including contracts, 
minutes of meetings, reports, letters, tele- 
grams, cables, inter- or intra-office memo- 
randa whether originals, copies, drafts or 
revisions, stenographic transcripts, teletype 


recordings, diaries, logs, notes, or commu- 
nications, books.» of account, records of 
meetings and telephone conversations, press 
releases, advertisements * * *” relating to 
matters enumerated on a seventeen page 
schedule annexed to the motion papers. 


The motion is resisted upon the grounds 
that (i) the designation of the documents 
sought to be examined lacks the particu- 
larity required by Rule 34, (ii) many of the 
documents are not within the scope of a 
permissible examination and (iii) there has 
been a failure to demonstrate “good cause” 
for the inspection. 


There has been such an obvious failure 
to properly designate the documents sought 
to be examined that it is unnecessary to 
consider the other objections articulated by 
the defendants. If the plaintiff does not 
have sufficient information to describe with 
particularity the documents which it de- 
sires to inspect, or that such documents 
exist or that they are under the control of 
the defendants, it would be well advised to 
proceed with the depositions already no- 
ticed or by written interrogatories under 
Rule 33 to elicit the appropriate data. (See 
4 Moore’s Federal Practice, 2d edition, pages 
2435-2438.) 


Motion denied. 


[1 67,976] Service Liquor Distributors, Inc. v. Calvert Distillers Corporation, Sea- 
gram Distillers Corporation, Calvert Distilling Company, Joseph E. Seagram and Sons, 
Inc., Ramapo Wine & Liquor Corporation, Charles Merinoff, Tubie Resnick, Victor A. 
Fischel, Harry Levinthal, Samuel Greenstein, and Moe Sheinig. 


In the United States District Court for the Southern District of New York. Civ. 


72-94, Filed February 4, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motion to Inspect Books 
of Account—Confidential Information.—Where a plaintiff sought to inspect the books of 
account of a defendant for the purpose of ascertaining specific facts, and the defendant 
objected on the ground that such books contain information not relevant to the issues 
and that such an inspection would disclose confidential information to- the plaintiff, a 
competitor, the court ruled that the inspection should be conducted by an independent 
public accountant so that the plaintiff would obtain the information to which it is properly 
entitled and the legitimate interests of the defendant would be properly protected. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiff: Lord, Day & Lord, New York, N. Y. 


Trade Regulation Reports ofl: 67,976 


70,172 
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For the defendants: White & Case, New York, N. Y.; Lexow & Jenkins, Suffern, 


N. Y.; and O’Connell & Aronowitz. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases { 67,943, 67,939 and 1954 Trade Cases 1 67,885. 


Memorandum 


[Inspection of Account Books] 


Bicxs, District Judge [In full text]: Plain- 
tiff seeks to inspect the books of account 
of defendant Ramapo Wine & Liquor Cor- 
poration for the purpose of ascertaining 
therefrom the quantity of the products of 
the defendants, Calvert Distillers Corpora- 
tion or Calvert Distilling Company, it pur- 
chased and sold during the period March 1, 
1948 through December 26, 1951, the net 
earnings it realized from the sale of the said 
products and its total net earnings during 
the same period. 


[Confidential Information] 


Upon the argument of the motion repre- 
sentations were made to the Court that the 
sale of Calvert products constituted a rela- 
tively small fraction of the total volume of 
business done by Ramapo and further, that 
Ramapo maintains one set of books which 
reflect its entire business. The papers on 
this motion disclose that plaintiff and de- 
fendant Ramapo are competitors and are 
engaged in an economic struggle marked 
with rancor and intensity. In order to ob- 
tain the information desired by plaintiff 
an examination of all the books of account 
of Ramapo will be necessary though the 
data contained therein dealing with the pur- 
chase and sale of other than Calvert prod- 


ucts is not relevant to the issues in this 
case and indeed is not sought by plaintiff. 
Each case where an inspection of books of 
accounts is resisted on the ground that it 
will disclose confidential information to a 
competitor is sui generis. 


Plaintiff will obtain all the information 
to which it is properly entitled and the 
legitimate interests of the defendant Ramapo 
will be properly protected if the inspection 
is conducted by an independent public ac- 
countant. The parties may agree on an 
independent public accountant to perform 
such services. If they cannot agree then 
each of them shall submit the names of 
three public accountants to the Court and 
the Court will make the selection. The 
inspection should be confined to the pur- 
chases and sales of Calvert products during 
the period March 1, 1948, through Decem- 
ber 26, 1951, (broken down according to 
product), and the gross profit on such sales. 
Data as to names of customers and details 
as to individual sales shall not be disclosed 
by the accountant. The information is to 
be prepared on an annual basis, the annual 
period to correspond as nearly as convenient 
to the defendant Ramapo’s annual account- 
ing period. In all other respects the motion 
is denied. 

Plaintiff is seeking the inspection and it 
should bear the costs thereof. 


Settle order on notice. 


[1 67,977] United States v. Besser Manufacturing Company, Stearns Manufacturing 
Company, Inc., Jesse H. Besser, et al. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. No, 8144. Filed November 8, 1954. 


Case No. 976 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Injunctive Relief—Modification 
of Decree as Violative of Supreme Court Mandate.—The modification of a decree by 
a trial court, after the United States Supreme Court affirmed the trial court judgment, 
approved of the utilization of compulsory patent licensing, and stated that the drafting 
of the decree was the function of the trial court, did not violate the mandate of the Su- 
preme Court. There was no inconsistency between the modified decree and the Court’s 
mandate. Affirmance by the Court did not render the trial court powerless to modify. 
Antitrust cases require supervision, and modification by a trial court after affirmance is 
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U.S. v. Besser Manufacturing Co. 


70,173 


permissible if demanded by changing conditions or to accomplish dissolution of monopoly 
and restoration of competition. 


See Department of Justice Enforcement and Procedure, Vol. 2,  8233.325. 


Department of Justice Enforcement and Procedure—Injunctive Relief—Modification 
of Decree—Change of Ownership.—A defendant’s motion to delete from a decree com- 
pulsory patent licensing provisions on the ground that the ownership of the defendant has 
changed was denied. Change of ownership of a corporation recently engaged in monopoli- 
zation and restraint of trade is no reason for the restoration of unfettered freedom. If 
this did justify such a modification, the retention of ill-gotten gains on the unlawful acts 
would be permitted, and the opportunity to regain a dominant position in the industry 
would be afforded. Change of ownership could be used as a simple device to circumvent 
restrictions placed on all corporate monopolies adjudged guilty of antitrust violations. 
Changes that justify removal of restrictions are those that do away with the reasons for 
imposing them. In absence of proof that the reasons no longer exist, or that as a result 
of changes the decree is oppressive, there should be no modification. Furthermore, the 
purchasers of the defendant acquired their ownership with full knowledge of the provi- 


sions of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8233.325, 8233.856. 


For a prior opinion of the U. S. District Court, Eastern District of Michigan, South- 
ern Division, see 1950-1951 Trade Cases {[ 62,773; and for a prior opinion of the U. S. 


Supreme Court, see 1952 Trade Cases {| 67,280. 


[Modification of Decree] 


Frank A. Picarp, District Judge [In full 
text]: Originally, plaintiff brought action 
against defendant and others under the 
Sherman Anti-Trust Act, Title 15 USC 
Sections 1 and 2. After trial on the merits 
this court held in favor of plaintiff and 
entered final judgment April 12, 1951, di- 
recting among other things that Gelbman, 
Andrus, Besser and Besser Mfg. Company 
must grant, at a consideration, non-exclu- 
sive licenses to applicants to use patents 
that had heretofore been used exclusively 
by defendant pursuant to an agreement of 
December 7, 1942, said agreement being 
adjudged unlawful and declared null and 
void, and all other patents obtained within 
the next ten years after entry of said judg- 
ment. Defendants appealed to the United 
States Supreme Court which affirmed this 
court without qualification. Besser Mfg. Co. 
v. United States [1952 TRADE Cases { 67,280] 
343 U. S. 444. So much time had elapsed 
‘that on remand it was necessary to modify 
our decree of April 12, 1951, so that com- 
pliance dates would be prospective and on 
July 29, 1952, after hearing, a new final 


Trade Regulation Reports 


judgment was entered which made adjust- 
ments in dates and for the first time sub- 
jected Stearns Manufacturing Co. to the 
same compulsory licensing provisions operative 
against the other co-conspirators, Stearns 
contends that this court exceeded its powers 
by so modifying its April 12, 1951 judgment 
and now brings this action pursuant to Rule 
60(b)(4) and (5) Federal Rules of Civil 
Procedure and ask that we delete from our 
July 29, 1952 judgment, the compulsory 
licensing provisions as to defendant Stearns, 
on the ground that they are void, and that 
changed conditions no longer warrant com- 
pulsory licensing by Stearns. 


Findings of Fact 


Relief going beyond the compulsory patent 
licensing provisions of the judgment in- 
cluded that of compelling the Besser in- 
terests to divest themselves of 89,000 shares 
of stock they held in Stearns. Then the 
Besser interests having failed to dispose of _ 
their Stearns stock, the court on July 21, 
1952, appointed a trustee to take control of 
defendant, vote its 89,000 shares of stock 
of defendant owned by Besser and to 
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negotiate sale of said stock. After receiving 
copies of proposed modifications to April 
12, 1951 final judgment, defendant filed 
objections July 25, 1952, stating that this 
court could not modify the judgment as 
proposed because it would be, in effect, 
violating the mandate of the Supreme Court. 
On July 29th, hearing was held and de- 
fendant again presented objections orally, 
the court over-ruled objections, and entered 
final judgment. During the hearing, and 
when final judgment was entered, defendant 
was subject to control of the court ap- 
pointed trustee and so remained until pur- 
chase of the 89,000 shares of stock by 
Wessely J. Peoples, was approved, Novem- 
ber 2, 1953 and the trustee discharged. 


Conclusions of Law 


[Timeliness of Motion] 


1. As to defendant’s motion pursuant to 


Rule 60(b) (4). 


While there is some merit to the govern- 
ment’s contention that the Stearns motion 
to delete compulsory licensing provisions is 
untimely, we do not desire to rest our de- 
cision on such technical grounds. In addi- 
tion, there is also much merit to Stearns’ 
position that while the affairs of Stearns 
were under control of this court such period 
of time should not be construed against it. 
We hold the motion timely made. 


[Violation of Supreme Court Mandate | 


2. As to defendant’s contention that modi- 
fication violates mandate of United States 
Supreme Court. 


This court is unable to discern alleged 
inconsistency between final judgment as 
modified and the opinion and mandate of 
the United States Supreme Court. In Besser 
Mfg. Co. v. United States, supra, the court 
approved utilization of compulsory patent 
licensing and stated that drafting the decree 
was the function of trial court. Affirmance 
did not render this court powerless to modify. 


“Power to modify the decree was re- 
served by its very terms, and so from the 
beginning went hand and hand with its 
restraints.” 


United States v. Swift & Co., et al., 286 U. S. 
106. In the Swift case, supra, judgment of 
the trial court had been affirmed and upon 
remand was modified, Although not di- 
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rected at this specific question now involved 
court said, 


“a court of equity has power to modify 
continuing injunctions which are directed 
: to the control and supervision of 
future conduct in relation to changing 
conditions.” 

“This power, if not reserved expressly 
in the decree, is still inherent.” 
Defendant’s citations are not in ‘point. 

They deal with situations where appellate 
courts have affirmed judgments aimed at 
“protection of rights fully accrued upon 
facts substantially permanent.” Anti-trust 
cases require supervision and modification 
by trial court after affrmance is permissible 
if demanded by changing conditions or to 
accomplish dissolution of monopoly and 
restoration of competition. United States v. 
Swift & Co., et al., supra. 


[Change of Ownership—M. odification] 


3. Defendant’s motion pursuant to Rule 
60(b) (6). 

The motion must be denied. Change of 
ownership of corporation recently engaged 
in monopolization and restraint of trade is 
no reason for restoration of unfettered 
freedom. Such a holding would permit re- 
tention of ill-gotten gains of the conspiracy 
and afford opportunity to regain a dominant 
position in the industry. Needless to say it 
would give approval to a simple device to 
circumyent restraints placed on all corporate 
monopolies adjudged guilty of restraint of 
trade. Changes that justified removal of 
restraint are those that did away with 
reasons for imposing them. In absence of 
proof that reasons no longer exist, or that 
as a result of changes decree js oppressive, 
there should be no modification. United 
States v. Swift and C ompany, et al., supra. 


There is one point the court desires to 
direct particular attention to and that is 
this. The present owners of the Stearns 
stock bought that stock knowing of all the 
conditions, including the mandatory licens- 
ing provisions of the final judgment, and 
undoubtedly those conditions and provisions 
influenced the price they paid to some ex- 
tent. They are hardly in a position now to 
object to a final judgment to which they 
were not a party but the fruits of which they 
have purchased and now hold as their own. 


This has been a long drawn out case in 
which many attempts of the adverse party 
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aie Local 175, IBEW v. U.S. 


were construed by the government as at- 
tempts to circumvent the judgment. Only 
two years have passed and this court in its 
duty to prevent further violation of the 
Sherman Act would desire more time in 


which to determine how all the parties 
initially affected now cooperate in carrying 
into fruition the spirit and letter of the 
mandate of this court. 


Motion denied. 
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[67,978] Local 175 of the International Brotherhood of Electrical Workers and 
Earl W. Burnette v. United States. 


In the United States Court of Appeals for the Sixth Circuit. No. 12262. Tiled 
February 24, 1955. 


Appeal from the United States District Court for the Eastern District of Tennessee, 
Southern Division. Lrestie R. Darr, District Judge. 


Case No. 1171 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Sufficiency of Indictment—Interstate 
Commerce.—An indictment, charging an electrical workers’ union and its business agent 
with conspiring with electrical contractors (operating in the Chattanooga, Tennessee, 
area) to restrain trade in electrical equipment, sufficiently alleged an interstate restraint of 
trade subject to the Sherman Act, where the indictment contained allegations that over 
75 per cent of the electrical equipment sold and installed in the Chattanooga, Tennessee, 
area was manufactured in other states; that the union supplied labor which was used in 
the installation of more than 90 per cent of the equipment so sold and installed in the 
area; that over 75 per cent of the equipment sold and installed in the area was sold and 
installed by the contractors; and that the equipment flowed in a continuous stream from its 
points of origin in states other than Tennessee to its places of installation and use within 
the area; and that the necessary effect of the defendants’ acts was to restrain and obstruct 
the flow of equipment in interstate commerce into the area. 


See Combinations and Conspiracies, Vol. 1, J 2035.153; Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8025.620. 


Combinations and Conspiracies—Labor Unions—Combination With Non-Labor 
Groups—Scope of Clayton Act Exemption.—A labor union and its business agent were 
not immune under Section 6 of the Clayton Act from a criminal prosecution under the 
Sherman Act, where the indictment charged that the union and its business agent entered 
into a conspiracy with an association of electrical contractors wherein the contractors 
agreed to determine which contractor would submit the low bid for the installation of 
electrical equipment; the union agreed not to furnish union labor for any job desired by 
the association’s contractors, unless such job was awarded to the selected contractor; the 
union agreed not to enter into labor contracts with non-association contractors, unless they 
agreed not to compete with the association’s contractors; the union agreed to picket any 
job on which the electrical contracting work was being performed by labor not supplied 
by the union; and the union agreed to place upon its “unfair list” any awarding authority 
who awarded a contract to any electrical contractor using labor not supplied by the union. 
Section 6 of the Clayton Act does not exempt a labor union from the scope of the Sherman 
Act when the union and its officials aid and abet non-labor groups in violating the Act. 


See Combinations and Conspiracies, Vol. 1, § 2111.109. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Sufficiency of Evi- 
dence—Jury Trial.—In a criminal antitrust action charging a union and its business agent 
with engaging in an unlawful conspiracy with electrical contractors, it was held that the 
Government’s evidence was sufficient to take the case to the jury. Direct evidence of an 
agreement forming the basis of the conspiracy is not required. The conspiracy may be 
inferred from what was done in the light of the natural consequences flowing from 


such acts. 
Trade Regulation Reports q 67 1978 
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See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.650. 
For the appellants: Argued by H. G. B. King (also on the brief), Chattanooga, Tenn. 


For the appellee: Argued by Fred D. Turnage, Washington, D. C. Stanley N. Barnes, 
Assistant Attorney General, Fred D. Turnage, Daniel M. Friedman, Bernard M. Hol- 
lander, and Wm. F. Rogers, Washington, D, C.; and John C. Crawford, Jr., U. S. Attorney, 
and John P. Davis, Jr., Chattanooga, Tenn., on the brief. 


For a prior decision of the U. S. District Court, Eastern District of Tennessee, 
Southern Division, see 1953 Trade Cases ff 67,551. 


Before Srmons, Chief Judge; Miter and STEWART, Circuit Judges. 


[Appeal—Guilty Verdicts] 


Per CurtAm [Mixtrr, In full text]: The 
appellants, Local 175 of the International 
Brotherhood of Electrical Workers, and Earl 
W. Burnette, its business agent, were charged 
in a one-count indictment with combining 
and conspiring with the National Electrical 
Contractors Association, Chattanooga Chapter, 
which was a corporation of electrical con- 
tractors operating within the Chattanooga, 
Tennessee area, a number of individual elec- 
trical contractors who were members of the 
contractors’ association, and other individuals 
to restrain interstate trade and commerce 
in electrical equipment through suppressing 
and eliminating competition in the sale and 
installation of such equipment in the Chatta- 
nooga, Tennessee area, in violation of Sec- 
tion 1 of the Sherman Act. Sections 1 and 
4, litle 15, U.S. Code, :All of thendelends 
ants, except the appellants, filed pleas of 
nolle contendre, Appellants entered a plea 
of not guilty. Following a jury trial and 
a verdict of guilty, fines were imposed, from 
which judgments they have prosecuted this 
appeal. 

[Interstate C ommerce] 


Briefly summarizing the indictment, it 
alleged that over 75% of the electrical 
equipment sold and installed in the Chatta- 
nooga area was manufactured out of State 
and shipped into the Chattanooga area; that 
the appellant Union supplied the skilled labor 
which was used in the installation of more 
than 90% of the electrical equipment so 
sold and installed in the Chattanooga area; 
that over 75% of the electrical equipment 
sold and installed by electrical contractors 
in the Chattanooga area was sold and in- 
stalled by members of the National Elec- 
trical Contractors’ Association; that the 
value of the electrical equipment sold and 
installed in 1952 by electrical contractors 
in the Chattanooga area was over One mil- 
lion dollars; that a substantia] quantity of 
electrical equipment ordered by Chattanooga 


1 67,978 


electrical contractors was shipped directly 
from out of State manufacturers to the 
places of business of Chattanooga electrical 
contractors or to the site of its installation; 
that electrical contractors, including those 
named as defendants, were conduits through 
which electrical equipment produced in states 
other than Tennessee was sold and dis- 
tributed to consumers in the Chattanooga 
area; and that the equipment “flows in a 
continuous uninterrupted stream from its 
points of origin in states other than Tennes- 
see to its places of installation and use 
within the Chattanooga area,” 


[Alleged Illegal C ombination] 


The indictment further charged that the 
defendants entered into a continuing agree- 
ment of the following nature, Association 
electrical contractors who intended to sub- 
mit a bid for the sale and installation of 
electrical equipment registered with the 
Association; those who so registered agreed 
upon and designated the low bidder on the 
job in question; the other members either 
did not submit a bid or submitted compli- 
mentary bids at higher figures; that in case 
of disagreement as to which member should 
get a particular job, the matter would be 
referred for decision to the Grievances Com- 
mittee, composed of officers and directors 
of the Association, who would finally desig- 
nate the member who would be the low 
bidder; that any association member who 
refused to comply with the foregoing proce- 
dure was subject to a fine; that in order 
to enforce compliance with the foregoing 
Procedure, the appellant union would refuse 
to supply union labor for, or withdraw union 
labor from, or would supply only incom- 
petent labor on, any job desired by associ- 
ation members, unless such job was awarded 
to the designated or selected member; that 
appellant union refused to enter into labor 
contracts with non-association electrical con- 
tractors in the Chattanooga area unless they 
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agreed not to compete with the association 
members on jobs desired by such members; 
and that the appellant union would picket 
any job in the Chattanooga area on which 
the electrical contracting work was being 
performed by labor not supplied by the 
appellant union, and would place upon its 
“unfair list” any awarding authority who 
awarded! a contract for the sale and installa- 
tion of electrical equipment to any electrical! 
contractor using labor not supplied by the 
appellant union. The indictment further 
charged that during the period in question 
the defendants and co-conspirators “have 
done those things . . . they combined and 
conspired to do” and that the necessary 
effect was to unlawfully restrain and ob- 
struct the flow of electrical equipment in 
interstate commerce into the Chattanooga 
area. 


[Commerce] 


Appellants contend that the indictment 
did not charge violation of the Sherman 
Act, but. constituted merely a charge of 
local restraint and monopoly not reached by 
the Act. This contention, under a similar 
factual situation, was recently considered 
and determined by the Supreme Court ad- 
versely to appellants’ contention. United 
States v. Employing Plasterers Association 
[1954 TRrapE CASES { 67,692], 347 U. S. 186; 
United States v. Employing Lathers Associa- 
tion [1954 Trave Cases { 67,693], 347 U, S. 
198. See also United States v. Women’s 
Sportswear Manufacturers Ass'n [1948-1949 
TRADE CASES J 62,390], 336 U. S. 460, 464; 
Universal Milk Bottle Service v. United States 
[1950-1951 Trane CAsEs § 62,807], 188 F. 
(2d) 959 C. A. 6th; United States v. North- 
east Texas Chapter [1950-1951 TRADE CASES 
7 62,596], 181 F. (2d) 30, 33-34, C. A. 5th; 


Cited 1955 Trade Cases 
U.S. v. General Mills, Inc. 
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Las Vegas Merchant Plumbers Ass’n v. United 
States [1954 Trape Cases { 67,673], 210 F. 
(2d) 732, C. A. 9th. 


[Clayton Act Exemption] 


Appellants also contend that the Sherman 
Act is inapplicable to their activities because 
of the labor union exemption in Sec. 6 of 
wns (Cannio Aer See; i Wil 9, UL S: 
Code. However, the Clayton Act does not 
exempt a labor union from the scope of the 
Sherman Act when the union and its officials 
aid and abet non-labor groups in violating 
the Act. Allen Bradley Co. v. Local Union 
No. 3 [1944-1945 TrapvE Cases { 57,386], 325 
U. S. 797; United States v. Employing Plas- 
terers Association, supra. 


[Sufficiency of Evidence] 


We are also of the opinion that the Gov- 
ernment’s evidence was sufficient to take 
the case to the jury. Direct evidence of the 
agreement forming the basis of the con- 
spiracy is not required. The conspiracy may 
be inferred from what was done in the light 
of the natural consequences flowing from 
such acts. Eastern States Lumber Ass'n v. 
Umited States, 234 U. S. 600, 612; Henderson 
v. United States, 202 F. (2d) 400, 403, C. A. 
6th. The evidence respecting the contractors 
John Sliger, Joe Sliger, Curtis Electric Co., 
City Electric Co., Drinnon and Lewis, and 
Hagaman Electric Co., with the inferences 
favorable to the Government reasonably and 
justifiably to be drawn therefrom, strongly 
supported the Government’s case. On this 
review we do not weigh the conflicting 
evidence relied upon by appellant or the 
credibility of the witnesses. Battjes v. Unite? 
States, W/2"Hs (2d) 195, CAA® 6th: 


The judgments are affirmed. 


[1 67,979] United States v. General Mills, Inc., et al. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 10669. Dated February 2, 1955. 


Case No. 1101 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
and Delivered Prices—Duration of Contracts—Dried Beet Pulp.—Dried beet pulp pro- 
ducers and a distributor were enjoined by a consent decree from entering into any agree- 
ment with any producer of dried beet pulp (1) to fix the price at which the pulp is sold 
to third persons; (2) to maintain any system for selling or quoting prices of the pulp, 
including, but not limited to, any system having the purpose or effect of causing any 
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producer to receive the same delivered price for a given quantity of the pulp at any point 
of delivery as that received by any other producer for a similar quantity at the 
same point of delivery; or (3) to refrain from competing in the production, sale, or dis- 
tribution of the pulp. Also, the defendants were enjoined from entering into any contract 
for the purchase or sale of dried beet pulp where the period of performance thereunder 
exceeds eighteen months, 


See Combinations and Conspiracies, Vol. 1, { 2005.760, 2011.122, 2011.181. Department 
of Justice Enforcement and Procedure, Vol. 2, § 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exchanging 
Price, Cost, and Other Information.—Dried beet pulp producers and a distributor were 
enjoined by a consent decree from transmitting or discussing any price, cost, or other 
information for the purpose of fixing prices, maintaining any plan concerning sales or 
sales prices, or sharing in agreed quotas or allocating markets or customers. 


See Combinations and Conspiracies, Vol. 1,  2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Common 
Sales Agent—Proof of Violation.—Dried beet pulp producers and a distributor were enjoined 
by a consent decree from entering into any agreement with any producer of dried beet pulp 
to sell the pulp through a common sales agent or to sell to a common buyer for resale. 
The decree provided that in any proceeding brought under the decree, the mere fact 
that two or more producers sell dried beet pulp through a common sales agent or sell 
to a common buyer for resale shall not, without more, establish the existence of any 
contract, agreement, or understanding. The distributor was enjoined from acting as a 
broker or agent in the sale of the pulp. 


See Combinations and Conspiracies, Vol. 1, § 2005.670. 


Department of Justice Enforcement and Procedure—Consent Decrees—Limitations 
on Acceptance by the Government.—A consent decree provided that neither the entry of 
the decree nor the consent thereto by the Government shall estop or bar the Government 
from proceeding against any defendant or defendants under Section 4 of the Sherman Act 
to enjoin violations of Section 2 of the Act on a charge that such defendant or defendants 
have attempted to monopolize, have monopolized, or have combined or conspired to 
monopolize any part of the interstate trade and commerce in dried beet pulp. 


See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8241.55. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore 
and Worth Rowley, Special Assistants to the Attorney General; and Horace L. Flurry, 
Vincent A. Gorman, and William F. Rogers. 


For the defendants: Hill, Lewis, Andrews, Granse & Adams, by Sherwin A. Hill, 
for Michigan Sugar Co.; Dickinson, Wright, Davis, McKean & Codlip, by R. William 
Rogers, for Robert Gage Coal Co.; Marshall, Melhorn, Block & Belt, Toledo, Ohio, by 
W. A. Belt, for Great Lakes Sugar Co., Inc., Menominee Sugar Co., and Superior Sugar 
Refining Co.; Daniel R. Hopkins for Garden City Co.; and J. F. Finn for General Mills, Inc. 


Final Judgment consented to the entry of this Final Judg- 


THeoporE Levin, District Judge [In full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on June 26, 1951, and the consenting defend- 
ants having appeared and severally filed 
their answers to such complaint denying 
the substantive allegations thereof and de- 
nying the violation of law charged therein, 
and the plaintiff and the said defendants, by 
their respective attorneys having severally 
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ment herein, without trial or adjudication of 
any issue of fact or law herein and without 
this judgment constituting evidence or ad- 
mission in respect of any such issue; 


Now therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein 
and upon consent as aforesaid of the con- 
senting defendants and not upon evidence, 
it is hereby 
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Ordered, adjudged, and decreed as follows: 


I 
[Sherman Act] 


The court has jurisdiction of the subject 
matter herein and of all the parties hereto, 
and the complaint states a claim for relief 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,” as amended, commonly known 
as the Sherman Act. 


II 
[Definitions] 


As used in this Final Judgment: 

(a) “Dried beet pulp” means the fibrous 
residue of sugar beets resulting from the 
manufacture of sugar from sugar beets, 
which residue has been dried through the 
use of pulp drying equipment, but before 
the same is mixed, blended or treated with 
any other material or ingredient, other than 
molasses; 

(b) “Person” means an individual, firm, 
corporation, association, partnership or any 
other legal entity; 

(c) “Defendants” means the defendants 
signatory hereto and each of them. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors, assigns, 
and all other persons acting under, through 
or for such defendant. 


IV 


[Pricing Practices, Competition, and 
Common Agents] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agreement 
or understanding with any producer of 
dried beet pulp: 

(a) to control, raise, fix, or maintain the 
price or prices at which dried beet pulp is 
sold to or purchased by third persons; 

(b) to maintain or adhere to any system, 
plan or program for selling or quoting 
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prices for the sale to or purchase by any 
third person of dried beet pulp, including, 
but not limited to, any system, plan or 
program having the purpose or effect of 
causing any producer of dried beet pulp to 
receive the same delivered price for a given 
quantity of dried beet pulp at any point of 
delivery as that received by any other pro- 
ducer for a similar quantity at the same 
point of delivery; 


(c) to refrain from competing, in whole 
or in part, in the production, sale or dis- 
tribution of dried beet pulp; or 


(d) to sell dried beet pulp through a 
common sales agent or to sell to a common 
buyer for resale. 

In any proceeding brought under this 
Final Judgment the mere fact that two or 
more producers of dried beet pulp sell 
dried beet pulp through a common sales 
agent or sell to a common buyer for resale 
shall not, without more, establish the exist- 
ence of any contract, agreement, or under- 
standing. 


V 
[Duration of Purchase or Sale Contracts] 


The defendants are jointly and severally 
enjoined and restrained from entering into 
any contract, agreement, or understanding 
for the purchase or sale of dried beet pulp 
where the period of performance thereunder 
exceeds eighteen (18) months. 


VI 
[Price, Cost, and Other Information | 


Defendants are jointly and severally en- 
joined and restrained from transmitting or 
discussing any price, cost, or other infor- 
mation relating to dried beet pulp to or 
with any producer of dried beet pulp for 
the purpose or having the effect of: 


(a) controlling, raising, fixing or main- 
taining the price or prices at which dried 
beet pulp is sold to or purchased by third 
persons; 


(b) maintaining, adhering to or estab- 
lishing any system, plan or program con- 
cerning the sale or sales prices to third 
persons of dried beet pulp; or 


(c) sharing in agreed quotas, allocating 
or dividing any territory, market or cus- 
tomers for dried beet pulp. 
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VII 
[Acting as Broker or Agent] 


General Mills, Inc. is enjoined and re- 
strained from acting as a broker or agent 
in the sale of dried beet pulp. 


VIII 
[Judgment No Bar to Monopoly Proceedings | 


Neither the entry of this Final Judgment 
nor the consent thereto by the plaintiff shall 
estop or bar plaintiff from proceeding against 
any defendant or defendants herein under 
Section 4 of the Sherman Act to enjoin or 
restrain violations of Section 2 of the Sher- 
man Act on a charge that such defendant 
or defendants have attempted to monop- 
olize, have monopolized or have combined 
or conspired to monopolize any part of the 
interstate trade and commerce in dried beet 
pulp. 

IX 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, authorized representatives of the 
Department of Justice shall upon written 
request of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division and on reasonable notice 
to any defendant made to its principal office 
be permitted subject to any legally recog- 
nized privilege (1) access during the office 
hours of said defendant to all books, 
iedgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
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defendant relating to any matters contained 
in this Final Judgment, and (2) subject to 
the reasonable convenience of said defend- 
ant and without restraint or interference 
from it to interview officers or employees 
of said defendant, who may have counsel 
present, regarding any such matters. For 
the purposes of securing compliance with 
this Final Judgment, any defendant, upon 
the written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division and on reasonable 
notice to its principal office, shall submit 
such written reports with respect to any of 
the matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Section shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United 
States is a party or as otherwise required 
by law. 
x 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to the Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions hereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


— 


, deceased; Edward Ball; Roger L. Main; Jessie 


Ball du Pont; Howard S. Wheeler; Paul L. Pierce; Loomis C. Leedy; Clyde C. Pierce 5 
Walter P. Fuller; S. Wallace Shafer; Archie Clement; St. Joe Paper Company; Leedy, 
Wheeler & Alleman, Incorporated; and Clyde C. Pierce Corporation. 


In the United States District Court for the Northern District of Florida, Tallahassee 
Division. Case No. 313-T-Civil. Filed January 14, 1954. 


Sherman Antitrust Act 


Private Enforcement and Procedure—When Recovery May Be Barred—Statute of 
Limitations—Applicable Statute—Federal Wartime Tolling Statute—A Private antitrust 
action, alleging a conspiracy, was dismissed on the ground that the action was barred by 
a Florida three-year statute of limitations, which is applicable to any action upon a liability 
created by a statute other than a penalty of forfeiture. The fact that the federal wartime 
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tolling statute was applicable and therefore suspended the running of the statute of limita- 
tions from October, 1942 to June, 1946 did not prevent the dismissal of the action because 
the cause of action accrued prior to June, 1946 and the action was not instituted until 
December, 1949. Even though Florida has no statute similar to the Sherman or Clayton 
Acts, a Florida four-year statute of limitations which would be applied by a Florida court 
to a common law action for a conspiracy was held not to be applicable. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100, 9010.350. 


Private Enforcement and Procedure—When Recovery May Be Barred—Statute of 
Limitations—When Cause of Action Accrues—Fraudulent Concealment.—Although plain- 
tiffs claimed that they had not discovered the existence of a conspiracy against them and 
the identity of its perpetrators because the defendants concealed their activities behind the 
actions of federal and state officials, the court ruled that the running of the applicable 
statute of limitations was not tolled by fraudulent concealment. The court held that the 
complaint not only failed to allege sufficient facts to make an issue on the question of 
fraudulent concealment, but that the complaint fully disclosed that the plaintiffs knew, or 
should have known, that the defendants were active in aiding the federal and state officials. 
One who seeks to toll the statute of limitations must explain that due diligence could not 
have led to discovery, and one who seeks to avoid the bar of the statute on account of 
fraudulent concealment must allege and show that he used due diligence to detect the 
fraud. The evidence must show some trick or contrivance intended to exclude suspicion 


and prevent inquiry. 


See Private Enforcement and Procedure, Vol. 2, J 9010.200. 


For the plaintiffs: 
Roger A. Prestwood, all of DeLand, Fla. 


Francis P. Whitehair, Chris Dixie, Warren E. Hall, Jr., and 


For the defendants: Adair, Kent & Ashby, Jacksonville, Fla. 


Memorandum Decision 


Dozier A. DeVane, District Judge [Jn 
full text]: This action was instituted by 
plaintiffs under the Anti-trust laws of the 
United States, more particularly under Sec- 
tions 1, 2 & 7 of the Act of July 2, 1890, 
generally known as the Sherman Act (26 
Stat. 209), as amended, and Sections CWA 
& 14 of the Act of October 15, 1914, gener- 
ally known as the Clayton Act (38 Stat. 
730) and other relevant sections of the Anti- 
trust laws of the United States applicable 
thereto. By appropriate orders the court 
has dismissed as party-defendants to this 
cause, Edward J. Mansfield, Walter R. Gall 
and Cummer Sons Cypress Company, Z) 
corporation. All defendants named in the 
caption are still parties to this litigation. 

The specific question before the court at 
this stage of the proceeding is whether the 
facts alleged in the complaint, on plaintiffs’ 
claim of fraudulent concealment, are legaily 
sufficient to toll the statute of limitations. 


APPLICABLE STATUTE OF LIMITATIONS 


There first arose in this case the question 
of what statute of limitations is applicable 
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to this case and by its order of October 26, 
1953 the court held the Florida Three-Year 
statute of limitations (FSA Sec. 95.11(5)(a)) 
is applicable. This section reads as follows: 
(5) With three years 
(a) Any action upon a liability created 
by a statute other than a penalty of 
forfeiture. 

The court did not, at that time, however, 
set forth its reasons for its conclusion that 
the Three-Year statute of limitations was 
applicable, for the reason that it then ap- 
peared that further argument would be 
necessary on the question now before the 
court before the court could pass upon 
whether or not, upon the fact of the com- 
plaint, this case is barred by the statute of 
limitations. The court, therefore, at this 
time summarizes briefly below the contro- 
versy between the parties as to which statute 
of limitations is applicable and the court’s 
reason for holding the Three-Year statute 
applicable. 


Florida has no statute similar to the Sher- 
man or Clayton Acts and in Florida a suit 
for damages growing out of a conspiracy is 
predicated upon the common law right of 
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a party to sue for such damages. The 
statute of limitations applicable in such a 
suit is Section 95.11(4) FSA, which pro- 
vides as follows: 


“(4) With four years. Any: action for 
relief not specifically provided for in this 
chapter.” 

Plaintiffs contend that because Florida 
has no statute creating a liability for con- 
spiracy that this court is bound to apply to 
this case the same statute of limitations that 
a State court would apply to a common 
law action in the State for conspiracy. 
Counsel for plaintiffs conceded on argument 
that if Florida had an anti-trust act similar 
to the Sherman or Clayton Acts the Three- 
Year statute would be applicable, but hay- 
ing no such act they contend the Four-Year 
Statute controls in this case. The Federal 
decisions are almost unanimous to the con- 
trary and the court, therefore, held and 
reaffirms here, that the Three-year statute 
of limitations is applicable in this case. 


Foster & Kleiser Co. v. Special Site Sign 
Co. (CCA 9), 85 F. 2nd, 742; 

State of Oklahoma v. American Book Co. 
(CCA 10) [1944-1945 Trane Casrs 
7 57,282], 144 F. 2nd, 585; 

Burnham Chemical Co. v. Borax (CCA 9) 
[1948-1949 Trape Cases J] 62,322], 170 
F, 2nd, 569; 

McClellan, et al. v. Montana-Dakota Utili- 
ties Co. (CCA 8) [1953 TrapE CASES 
1 67,484], 204 F. 2nd, 166; 

Levy v. Paramount Pictures, (D. C. Cap) 
[1952 Trapt Cases 1 67,327], 104 F. 
Supp., 787. 


The court, in its order of October 26, 
1953, held that the doctrine of fraudulent 
concealment applies in private civil anti- 
trust actions and is applicable in this case if 
sufficiently alleged in the complaint. The 
court also held at the same time that the 
Federal Moratorium Act, (56 Stat. 781 and 
59 Stat. 306 (15 USCA, Sec. 16 note) is also 
applicable in this case and suspended the 
running of the statute of limitations from 
October 19, 1942 to June 30, 1946. This 
suit was instituted on December 19, 1949, 
which was more than three years after the 
termination of the Federal Moratorium Act. 
In the opinion of the court, as will be 
pointed out later, the conspiracy alleged in 
the complaint (if it, in fact, existed) termi- 
nated prior to June 30, 1946, and the statute 
of limitations began to run following that 
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date, unless it was tolled by fraudulent con- 
cealment. 


THE PLAINTIFFS’ CLAIM 


The complaint alleges that between and 
including the years 1920 and 1928 various 
Florida taxing units authorized, issued, sold 
and delivered, or otherwise disposed of in 
the aggregate, approximately one-half bil- 
lion ($500,000,000.00) dollars par value in- 
itial securities. Between and including the 
years 1922 and 1928 a municipal investment 
dealer known as Brown-Crummer Invest- 
ment Co., a corporation, organized under 
the laws of the State of Kansas in 1919, 
with its principal office located in that State, 
purchased in the aggregate over forty mil- 
lion ($40,000,000.00) dollars par value of the 
initial securities of various Florida taxing 
units and sold substantially all of them to 
investor customers located in other States 
in the: United: Statesy Rs -ECrummer & 
Company was organized under the laws of 
the State of Delaware in 1934 and became 
successor to the business of the Brown- 
Crummer Investment Co., and the Crummer 
Company was organized under the laws of 
the State of Delaware in 1942 to become 
successor to and take over the business of 
R. E. Crummer & Company effective Jan- 
uary 1, 1943. However, due to difficulties 
arising in the Crummer Company securing 
a certificate to do business in the State of 
Florida the plan to transfer the assets of 
the R. E. Crummer & Company to the 
Crummer Company was never consum- 
mated and both companies continued in 
business thereafter. Al] these corporations 
were organized to deal in municipal securi- 
ties and confined their activities to such 
securities according to the complaint. 

The complaint further alleges that the 
unprecedented financial and economical de- 
bacle beginning in 1929 brought about an 
almost total financial paralysis of the Florida 
taxing units with outstanding securities. 
The situation became so bad that by 1932 
approximately eighty per cent, in volume, of 
said initial securities were in default in the 
payment of principal, interest or both. The 
Brown-Crummer Investment Co. which had 
dealt in these securities prior to the debacle 
sent representatives, including R, E, 
Crummer, to Florida to make a study of 
the situation and following this study Mr. 
Brown, the largest stockholder, withdrew 
from the Company and R. E, Crummer, 


Copyright 1955, Commerce Clearing House, Inc. 


Number 17—131 
3-10-55 


also.a stockholder, thereupon organized 
R. E. Crummer & Company, which took 
over the business of Brown-Crummer In- 
vestment Co. and became very active in plans 
being then advocated for the refinancing of 
outstanding taxing units securities in Florida. 

The complaint alleges that R. E. Crum- 
mer, after extensive research into legal, 
economic and financial conditions of Florida 
taxing units and an analysis of their ability 
to pay, worked out a temporary refunding 
plan for the refunding of defaulted securities 
which was adopted and made effective and 
became known throughout the nation as the 
Crummer Temporary Refunding Plan. 

The complaint further alleges that as the 
result of this plan R. E. Crummer & Com- 
pany attained a preeminent position with 
the holders of Florida taxing units securi- 
ties, the governing authorities of the taxing 
units, banking institutions and others in- 
terested in the refinancing of Florida taxing 
units securities, and as a result thereof 
from the year 1934 through the year 1942 
made a net profit on its operations of ap- 
proximately one and one-half million 
($1,500,000.00) dollars and during the cal- 
endar year 1941 alone “sold or exchanged 
approximately forty million ($40,000,600.00) 
dollars par value of the taxing units securi- 
ties to the investing public of the nation, 
which business constituted the largest vol- 
ume of its kind ever handled by a single 
dealer of municipal securities in the history 
of public financing in the United States.” 


Tur ALLEGED BALL-DUPONT PLAN 
to CAPTURE FLORIDA 


The complaint further alleges that on or 
about the year 1926 the late Alfred I. 
duPont and the defendants Jessie Ball 
duPont and Edward Ball, became legal 
residents of the State of Florida; that Al- 
fred I. duPont was one of the three na- 
tionally known and immensely wealthy 
“duPont cousins” of Delaware; that he was 
advanced in years and failing in health at 
the time, but that, nevertheless, he soon 
embarked upon a program of “buying up” 
large land areas of Florida and vital busi- 
ness and financial institutions of the State; 
and to perfect this “buying up” program 
several corporations were formed, the prin- 
cipal of which was Almour Securities, 
Inc., to which Mr. duPont turned over 
originally approximately thirty-three million 
($33,000,000.00) dollars and at the same 
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time named Edward Ball as his spokesman 
and vice-principal in the enterprise. The 
complaint specifically alleges that “it was 
the avowed plan” of the duPont interests 
“to virtually control the State of Florida by 
a general infiltration areawise of the control 
of the financial, commercial, transportation 
and manufacturing institutions and re- 
sources of Florida.” 


The complaint further alleges that the 
initial cleavage between R. E. Crummer 
and Edward Ball occurred in the year 1929 
as the result of the attempt of said Ball to 
induce the State of Florida to construct 
an extensive highway within the State to 
be known as the “Gulf Coast Highway” 
through and over wild, unimproved and 
unoccupied lands which the Ball-duPont 
interests had purchased, while, at the same 
time R. E. Crummer was proposing a plan 
to the Legislature to assist counties and 
special road and bridge districts of Florida 
to meet their impending bond defaults; and 
despite Ball’s open opposition the legislation 
sponsored by Crummer was enacted into 
law. 


The complaint then specifically alleges 
that “from this point forward up to and 
including the time of the filing of this 
complaint, the defendant, Edward Ball, has 
continuously criticized the undertakings in 
Florida of all companies bearing the Crum- 
mer name.” 


The complaint next alleges that by 193¢ 
economic recovery progressed to a poin: 
that the period of temporary refunding in 
Florida securities ended and permanent re- 
financing began. The complaint charges 
that from the inception of this latter pro- 
gram the “Ball-duPont” defendants and the 
“Teedy-Pierce” defendants became active 
participants in the bond market and com- 
petitors of plaintiff. This competition, keen 
as it may have been, continued without any 
serious consequences until 1941. In that 
year a new Governor took office in Florida 
in January and a new Legislature con- 
yened in April and shortly thereafter the 
troubles of R. E. Crummer & Company 
began. 

The lower branch of the Legislature 
passed a resolution calling for an investiga- 
tion of the activities of all bonding com- 
panies dealing in Florida taxing units 
securities, but failed to provide any money 
for the activities of the committee or to 
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authorize it to conduct hearings after the 
adjournment of the Legislature. There- 
after, on February 11, 1942 the Governor 
of the State of Florida entered an Executive 
Order authorizing the investigation, cre- 
ated a committee for the purpose and named 
as members of the committee the same 
persons who had been appointed by the 
Speaker of the House of Representatives 
to serve on the legislative committee, In 
addition, the Governor appointed Walter 
P. Fuller as his special representative to 
carry on the investigation. The committee 
was directed to make a report to the 1943 
session of the Legislature, which it did. 

The troubles of plaintiff, R. E, Crummer 
& Company, were not limited during this 
period to the activities of the investigating 
committee created by the Governor, for 
shortly after its creation the Post Office 
Department and the Securities and Ex- 
change Commission started investigations 
into the activities of R. E. Crummer & 
Company, which resulted in two indictments 
being returned against said defendant and 
others on August 3, 1944, in the United 
States District Court for the District of 
Kansas, Second Division. These indict- 
ments substantially terminated the business 
activities of plaintiffs until they were dis- 
missed on June 10, 1946. 


THE ALLEGED Overt Acts 


The complaint charges defendants with 
the commission of approximately forty overt 
acts in the execution of the illegal con- 
federation, combination and conspiracy 
charged. The complaint names public au- 
thorities of the State and Federal govern- 
ments as the only visible activity behind 
which plaintiffs claim the alleged overt acts 
were committed These activities of public 
authorities behind which the defendants are 
alleged to have operated may be summar- 
ized as follows: 

1. The legislative investigation author- 
ized by the House of Representatives in 
May, 1941 and reactivated by Executive 
Order of the Governor of the State of 
Florida in 1942, 

2. Investigations and hearing conducted 
in Tallahassee, Florida in January, 1943 and 
January, 1944, by the Securities Commission 
of the State of Florida to determine whether 
to grant the plaintiff, The Crummer Com- 
pany, a license to do business as a security 
dealer within the State. 
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3. Suits brought in 1942 and 1944 by 
public officials of the State of Florida for 
declaratory judgments to determine the 
validity of certain refunding contracts with 
one of the defendants, 


4. The refusal in the latter part of 1941 
by the State Board of Administration of 
the State of Florida to carry out certain 
contractual rights of the plaintiff, R. E. 
Crummer & Company, with Sarasota and 
Lee Counties, Florida. 


5. The alleged investigation authorized 
by the Attorney General of the United 
States, which led to the return of two in- 
dictments against R. E. Crummer & Com- 
pany and others, in the District Court of 
the United States, District of Kansas, Sec- 
ond Division, in August, 1944, 

It appears on the face of the complaint 
that all the specified overt acts charged are 
alleged to have been committed prior to 
June 30, 1946. While the complaint alleges 
that the conspiracy continued in effect until 
the date of the filing of the suit in this case, 
if this is so, so far as the complaint alleges, 
it only consisted of a “Wake” over the ac- 
tivities of plaintiffs after June 30, 1946. 


In this case no State or Federal officer 
or employee is charged with any connection 
whatever with the alleged conspiracy except 
Walter P. Fuller, an investigator appointed 
by the Governor of the State of Florida to 
investigate into the activities of bond re- 
financing in the State, S. Wallace Shafer 
and Archie Clements, members of the House 
of Representatives of 1941 and of the Goy- 
ernor’s investigating committee and Edward 
J. Mansfield, a Postal Inspector charged 
with having investigated into violations ot 
the postal laws by plaintiffs, resulting in the 
indictments returned against the plaintiffs, 
These parties were all named defendants in 
this suit. 


In addition, the complaint charges that 
Thomas B. Hart, Robert T. Weight, George 
Reutell, F. Joseph Butler and Alexander J. 
Brown, Jr., employees of the Securities and 
Exchange Commission during part or all 
of the years 194] through 1946 also par- 
ticipated in the alleged conspiracy and in 
many of the overt acts charged. They were 
not named defendants because jurisdiction 
over them could not be acquired. 

Plaintiffs allege (par. 43) that although 
the illegal confederation, combination and 
conspiracy and the unlawful acts and things 
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occasioned and done by defendants in fur- 
therance of their predetermined purposes 
and objectives extended over a period of 
years, beginning in or about the year 1941, 
the existence of said illegal confederation, 
combination and conspiracy, the names and 
identities of the natural and corporate per- 
sons participating therein, the predetermined 
purposes and objectives to be accomplished 
thereby, the scheme by which and through 
which the conspiratorial purposes and ob- 
jectives were to be achieved, the commis- 
sion of the overt acts and the perpetrators 
thereof were, for the first time, discovered 
by the plaintiffs, and then only partially, 
when in January, 1947 the defendants, Ed- 
ward Ball, Roger L. Main, Howard S. 
Wheeler and others, testified before a sub- 
committee of the Committee on the Judiciary 
of the United States Senate, acting under 
authority of U. S. Senate Resolution 35, 
79th Congress and subsequent extensions 
of the authority conferred by said resolution. 
It is the claim of plaintiffs that defendants 
had successfully concealed their conspira- 
torial purposes, overt acts and identities of 
the actors by contriving means by which the 
various unlawful infringements on plaintiffs’ 
rights were either wholly concealed or were 
made to appear to be merely coincidental 
and not premeditated parts of the whole 
conspiracy. The complaint specifically al- 
leges that the defendants acted “under color 
of purported public authority which was 
skillfully employed as the only visible in- 
strumentality by which plaintiffs’ business 
and property were set upon and destroyed.” 

When considered in connection with 
other allegations in the complaint these 
allegations fall far short of the particularity 
of statement required by Rule 9(b) of the 
Federal Rules of Civil Procedure. A party 
seeking to avoid the bar of the statute on 
account of fraud must aver and show lack 
of knowledge and that he used diligence 
to discover it. The court, in some detail, 
has set out the allegations of the complaint 
preliminary to the allegations concerning 
the alleged overt acts and the charge of 
fraudulent concealment for the reason the 
whole complaint makes it crystal clear that 
plaintiffs knew all along that defendants 
were active competitors of plaintiffs and 
that the relationship between them was not 
entirely cordial and harmonious. And when 
plaintiffs’ troubles began with State and 
Federal officials in 1941 they knew, or 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Crummer Co. v. du Pont 


70,185 


should have known, that the defendants, or 
at least some of them, would gladly aid the 
State and Federal Officials in any way they 
could to further the investigations. It is 
clear to this court that plaintiffs knew all 
along, or should have known, that some of 
the defendants were active in aiding the au- 
thorities to make out the best cases they 
could against the plaintiffs in all the official 
matters in which action was taken. 


Concealment of the activities of the de- 
fendants, or any of them, with the public 
authorities making the investigation is not 
enough. The complaint must charge and 
the evidence must show some trick or con- 
trivance intended to exclude suspicion and 
prevent inquiry. When the indictments 
against these plaintiffs were dismissed on 
June 10, 1946 and they were again free to 
resume business activities without em- 
barrassment, they were also free to start 
an inquiry into the motivated causes, if any 
existed, culminating in the troubles they 
experienced at the hands of lawful au- 
thorities. 

As stated above, the law is well settled 
on this subject that bare allegations of 
fraudulent concealment is but a conclusion 
of law which falls short of the particularity 
of statement required by Rule 9(b) of the 
Federal Rules of Civil Procedure. Mere 
concealment is not enough when dealing 
with the statute of limitations. One who 
seeks to toll the statute of limitations must 
explain due diligence could not have led 
to discovery and one who seeks to avoid 
the bar of the statute on account of fraudu- 
lent concealment must aver and show he 
used due diligence to detect it and if he 
had the means of discovery in his power 
he will be held to have known it. 


Moody v. Carpenter, 101 U. S., 135; 

Arkansas Natural Gas Co. v. Sartor, 78 
F. 2nd, 924; 

Hitchcock Produce and Development Co. v. 
Texas Company, 128 F. 2nd, 182; 

Phillips Petroleum Co. v. Johnson, 155 F. 
2nd, 185; 

Suckow Borax Mines Consol. v. Borax Con- 
sol. [1950-1951 TrapE CAsEs f 62,714], 
185 F. 2nd, 196; and 

Burnham Chemical Co. v. Borax Consol. 
[1948-1949 Trane Cases f{[ 62,322], 170 
F. 2nd, 569. 


Plaintiffs, while citing many cases, rely 
heavily upon Bailey v. Glover, 88 U. S., 342 
and American Tobacco Co. v. People’s Tobac- 


| 67,980 


70,186 


co Co., 204 Fed. 58, as being controlling 
upon the court in this case. There is no 
doubt about the doctrine announced by the 
courts in Bailey v. Glover and American 
Tobacco Co. v. People’s Tobacco Co. being 
the law today. These cases, however, are 
not controlling here. This court held in its 
order of October 26, 1953 that the doctrine 
of fraudulent concealment applies in private 
civil antitrust actions and is applicable in 
this case, if sufficiently alleged in the com- 
plaint. What the court now finds and 
holds is that the complaint not only fails to 
allege sufficient facts to make an issue on 
the question of fraudulent concealment, but 
that the complaint, when considered in its 
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entirety, fully discloses that plaintiffs knew, 
or should have known, all along that de- 
fendants were active in aiding the State 
and Federal officials in every way they 
could in all matters being investigated that 
affected plaintiffs. 

The court finds and holds that the allega- 
tions of the complaint in this case are, on 
the face of the complaint, insufficient to toll 
the statute of limitations and that the action 
is barred and the suit should be dismissed. 

An appropriate order will be entered here- 
in dismissing this cause of action on the 
ground that it is barred by the Florida 
Three-Year Statute of Limitations. 


[] 67,981] Revere Camera Company v. Masters Mail Order Company of Washington, 


D. C., Inc. 


In the United States District Court for the District of Maryland. Civil Action No. 


7710. Filed February 23, 1955. 


Maryland Fair Trade Act and McGuire Act 


Fair Trade—Selling Below Fair Trade Prices—Noncontracting Dealer—Sales from 
Non-Fair Trade Jurisdiction to Fair Trade State—Scope of State Nonsigner Provision 
and McGuire Act—The McGuire Act and the nonsigner provision of the Maryland Fair 
Trade Act do not permit the enforcement of fair trade prices against a nonsigner which 
sells fair traded products below their established prices from its mail order company in 
Washington, D. C., which has no fair trade act, to purchasers in Maryland. The prohibition 
of the nonsigner provision of the Maryland Act is applicable only to advertising, offering 
for sale, or selling commodities which are to be resold after they have come into Maryland, 
whether resold in Maryland or out of the state. The McGuire Act, which exempts fair 
trade contracts and enforcement activities from the prohibitions of federal laws only so far 
as they are permitted by state and other local laws, does not apply to the sale of commodi- 
ties from a non-fair trade jurisdiction to a fair trade jurisdiction. However, the nonsigner’s 
motion to dismiss the complaint was denied, without prejudice, because the complaint 
alleged that the resale of the products from the non-fair trade jurisdiction was only a subterfuge 
to evade the Maryland Act, and that the nonsigner was guilty of unfair competition on 
general principles of equity jurisprudence. The fair trader’s motion for a temporary 
injunction was denied in view of the novelty of the case and the uncertainty with respect 
to the amount of damage, if any, incurred. 


See Fair Trade, Vol. 1, 7 3258.22, 3258.80, 3262.80. 


For the plaintiff; David.P: Gordon and Eugene M. Feinblatt, Baltimore, Md.; Jack 
I. Levy; Chicago, «Ill; and. Eoed homas Austern, Harry L. Shniderman, and James T. 
Haight, of Covington & Burling, Washington, D. C. 


For the defendant: James Robert Miller, Silver Spring, Md.; Thurman Arnold and 
Arnold, Fortas & Porter, Washington, D. C.; and Joseph F. Ruggieri, Brooklyn, N. Y, 


Orders and Memorandum Opinion 
[Fair Trade Enforcement Suit] 


CHESNUT, District Judge [In full text]: 
The jurisdiction of the court in this case 
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is based on diversity of citizenship only. 
The plaintiff is a Delaware corporation with 
its principal business office in Illinois. It 
has established a so-called fair trade policy 
in accordance with the Maryland Fair Trade 
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Act. The complaint alleges, among other 
things, that the defendant is acting contrary 
to the requirements of the Maryland Act 
in the sale of the plaintiff’s branded goods 
at cut-rate prices, that is, lower than the 
scheduled re-sale prices as permitted by the 
plaintiff's established trade policy. The prin- 
cipal object of the suit is to enjoin the 
defendant from such alleged violations of 
the Maryland Fair Trade Act. Art. 83, ss. 
102-110, Ann. Code of Md. 1951. 


The defendant is a corporation formed 
under the laws of Maryland. It has no 
place of business in the State of Maryland 
but does have a store in Washington, D. C., 
where some of the plaintiff’s branded goods 
are sold. The complaint alleges that these 
sales are made in Maryland as a result of 
circular offers advertising the plaintiff’s 
goods for sale at less than the plaintiff's 
scheduled re-sale prices. 


[Sales from Non-Fair Trade Area] 


The principal point of the plaintiff's case 
is that the operation of the defendant’s so- 
called mail order business from Washing- 
ton, D.C., and resulting in sales to Maryland 
customers is in violation of the Maryland 
Fair Trade Act; but the complaint further 
alleges in connection with the defendant’s 
mail order sales emanating from Washing- 
ton that the defendant is a subsidiary of 
and wholly controlled by a large New York 
corporation known as Masters, Inc., and 
that the defendant either directly or indi- 
rectly through the New York corporation 
purchases plaintiff's branded products in 
New York or elsewhere in other so-called 
fair trade States at prices less than those 
established by the plaintiff for its products 
in accordance with the laws of such other 
States; and that in making said purchases 
at cut-rate prices the defendant induces and 
causes vendors to sell plaintiff's products at 
less than the established prices contrary to 
the laws of the States where the purchases 
are made; and that having succeeded in 
making such purchases the plaintiff's prod- 
ucts are shipped to Washington for re-sale 
into Maryland and other fair trade States 
where the plaintiff's policy of maintenance 
of resale prices has been duly established in 
accordance with the law of such States; and 
the complaint alleges that this method of 
defendant’s conduct of its business, and par- 
ticularly the temporary storage in Wash- 
ington for purposes of re-sale into fair trade 
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States is a mere subterfuge to evade the 
laws of the States where the goods are 
purchased by the defendant for re-sale into 
Maryland and other fair trade States con- 
trary to the laws of those States. The com- 
plaint also alleges in substance that the 
defendant’s conduct of its business in the 
purchase and re-sale at cut prices of the plain- 
tiffs products is in and of itself a form 
of unfair competition to the injury of the 
plaintiff's brands and trademarks and should 
be enjoined as unfair competition on general 
principles of equity jurisprudence. 

Before filing an answer to the complaint 
the defendant filed a motion to have the 
case transferred for trial to the District 
Court of the United States for the District 
of Columbia. After hearing counsel this 
motion was overruled on December 10, 1954, 
in a written opinion and order (127 F. Supp. 
—) in which the general nature of the case 
was stated but in less detail as to the whole 
of the complaint than just above outlined. 


[Motions] 


The motions before the court at the pres- 
ent time are (1) defendant’s motion to dis- 
miss the complaint and (2) the plaintiff’s 
motion for a temporary injunction. On the 
plaintiff's motion for a temporary injunc- 
tion an order was signed requiring the de- 
fendant to show cause why the injunction 
should not be issued. In support of the 
plaintiff's motion numerous exhibits and 
affidavits were filed and the defendant has 
filed an elaborate memorandum of authori- 
ties in opposition to the plaintiff's motion 
for injunction, and also several affidavits in 
support of its position. But it will be noted 
that pending disposition of the defendant’s 
motion to dismiss the complaint, no answer 
has yet been filed by the defendant. I note 
also from the record that the plaintiff has 
filed interrogatories to be answered by the 
defendant, and a request for admissions to 
which objections have been filed by the 
defendant. No hearing has been held on 
the matter of the interrogatories and re- 
quested admissions. 


On the motions now before the court for 
dismissal of the complaint and for tempo- 
rary injunction counsel have been heard in 
extended oral argument and have filed nu- 
merous extended briefs. As a result of 
consideration of the subject I have con- 
cluded that the motion to dismiss the com- 
plaint should be overruled without prejudice, 
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and that the motion for a temporary injunc- 
tion should be denied at this time. As the 
case must be tried on the facts alleged in 
the complaint, to the extent that they are 
denied by the defendant’s answer when filed, 
it will, of course, be necessary to have a 
trial of the case; and as the matter is not 
presently ready for final decision, it is un- 
necessary and perhaps inadvisable to enter 
into too much detail in the statements of 
my views explaining the reasons for denial 
of the two motions now submitted. 


[Fair Trade Legislation] 


The principal ground relied on by the 
defendant for dismissal of the complaint is 
that the defendant has a perfect constitu- 
tional right to sell and deliver its mer- 
chandise from the District of Columbia to 
customers in Maryland. This right is based 
on the general proposition that there is 
entire freedom of commerce between the 
States except to the extent that it is limited 
or prohibited by an Act of Congress. The 
freedom of such interstate commerce was 
one of the important reasons for the forma- 
tion of the Union and the adoption of the 
Federal Constitution which provided that 
interstate commerce should be regulated by 
Congress. And prior to the Sherman Anti- 
Trust Act of 1890 persons and corporations 
engaged in commerce could enter into agree- 
ments with respect to the terms and con- 
ditions on which they and their customers 
dealt with each other. Agreements between 
vendor and vendee with respect to mainte- 
nance of re-sale prices were therefore not 
unlawful in general until in 1911 it was held 
by the Supreme Court that re-sale price 
maintenance was contrary to the Sherman 
Anti-Trust Act. Dr. Miles Medical Co. v. 
Barket& | Sdns<Go.,4220: Ae S, «373: Even 
after this decision there continued to be 
very substantial support of re-sale price 
maintenance and about 1931 some of the 
several States began to adopt so-called fair 
trade laws which in substance provided that 
agreements for re-sale price maintenance 
should be considered lawful and enforceable 
according to the State law. In all, 45 of 
the 48 States have enacted such fair trade 
laws which, for the most part, are uniform 
in text. Only Missouri, Texas and Vermont 
have not adopted a similar statute; and 
Congress has never passed such a statute 
for the District of Columbia. In quite re- 
cent years several of the States have by 
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judicial decision vacated their fair trade 
statutes as unconstitutional in the respective 
States so holding. But in 1937, evidently in 
recognition of the almost nation-wide ac- 
ceptance of the economic theory supporting 
re-sale price maintenance, Congress passed 
the Miller-Tydings Act (15 USCA, s. 1) 
which, shortly stated, provided that re-sale 
price maintenance agreements lawful in a 
particular State should not be regarded as 
a violation of the Sherman Anti-Trust Act; 
and the making of such agreements between 
a vendor in one State and a vendee in an- 
other State followed by shipments of goods 
from one State to the other should be ex- 
empted from the force of the Sherman Act 
and that such agreements could: be validly 
enforced in accordance with the State laws 
after they had been received by the vendee 
in the particular State, and that the ship- 
ment of such goods from one State to the 
other under such agreements should not be 
contrary to laws affecting interstate com- 
merce. The uniform fair trade statutes of 
the several States, or at least of most of 
the States including Maryland, also provide 
that when such a fair trade policy has been 
adopted and carried out by the distributor, 
it should be binding upon all retail vendors 
in the State whether they had individually 
and respectively signed such an agreement 
or not. The evident purpose of such law is 
to protect the good will of trade-mark or 
brand products of manufacturers against 
price cutting by retailers subject to the law 
of the State; provided further that the prod- 
uct of the vendor is in competition with 
similar merchandise of other vendors and 
that agreements with respect to re-sale 
Price maintenance should not be on the 
“horizontal” level but only on the “vertical” 
level; and also subject’ to the proviso that 
the vendor of the trade-marked or branded 
article should exercise reasonable efforts to 
maintain his re-sale price schedule of which 
due notice has been given, by efforts to en- 
force it in accordance with the law of the 
particular State. 


[Wentling Case and McGuire A ct] 


However, in the case of Schwegmann Bros. 
v. Calvert Distillers Corp. [1950-1951 TrapE 
CAasEs { 62,823], 341 U. S. 384, the Supreme 
Court held by a divided court that such 
re-sale price maintenance agreements be- 
tween vendors in one State and vendees in 
another State were exempt from the opera- 
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tion of the Sherman Act by virtue of the 
Miller-Tydings Act only as against retail 
vendors in the particular State who had per- 
sonally signed such re-sale maintenance 
contracts or agreements. And in the case 
of Sunbeam Corp. v. Wentling [1950-1951 
TRADE CASES f§ 62,739], 185 F. 2d 903, the 
Court of Appeals for the Third Circuit had 
held that re-sales by retail merchants in a 
particular State having a fair trade law 
were not exempt from the Sherman Act if 
the re-sale was to a customer in another 
State because, in the opinion of the Court 
it was contrary to constitutional rights of 
freedom of interstate commerce. The Wenit- 
ling case was decided before the announce- 
ment of the opinion of the Supreme Court 
in the Schwegmann case and was vacated 
[1950-1951 Trane Cases { 62,840] (341 U.S. 
944) by the Supreme Court on application 
for certiorari because the re-sale had in the 
Wentling case been made by a vendee who 
had not personally signed the price main- 
tenance contract. The views of the Court 
in the Wentling case with respect to re-sales 
to vendees in other States were not at the 
time considered by the Supreme Court. 
Shortly after these two cases, renewed ef- 
forts were made in Congress for the passage 
of another Act which was thought necessary 
to restate the exemption of re-sale price 
maintenance contracts, (as it was contended 
by some had been the intention of Congress 
in the Miller-Tydings Act) in particular 
States which had adopted fair trade laws, 
and to authorize enforcement of them against 
all, subject to the laws of the State whether 
signers or non-signers of the agreement and 
fair trade policy adopted by the vendors. 
In other words, the proponents of the new 
Act wished to clarify and in effect reverse 
by legislation the judicial decisions in the 
Schwegmann and Wentling cases. This effort 
successfully resulted in the enactment by 
Congress of the McGuire Act of 1952, (15 
USCA, s. 45(a)). 


Shortly after the passage of the McGuire 
Act this court had occasion to review the 
application of the Act to a factual situation 
where in Maryland a retail merchant signed 
a re-sale price maintenance agreement and 
had then violated its terms by selling at cut- 
rate prices merchandise in small part to 
vendees in Maryland but in larger amount 
to a vendee in Delaware which State also 
had a fair trade agreement similar to that 
of Maryland. Sunbeam Corp. v. MacMillan 
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[1953 Trape Cases J 67,451], 110 F. Supp. 
836, (D. C. Md.). In that case the principal 
contention of the defendant was that the 
McGuire Act did not exempt from the oper- 
ation of the Sherman Act a re-sale of goods 
from Maryland to another State. But this 
court held to the contrary and ordered an 
injunction against the defendant. 

It is also to be noted that in the Mac- 
Millan case this court was not dealing with 
the situation presented by the instant case, 
that is, the application of the McGuire Act 
to goods shipped from a jurisdiction having 
no fair trade law into a State having such 
law. The contention of the defendant here 
in support of the motion to dismiss the 
complaint is that, by the language of the 
McGuire Act, Congress did not intend it to 
apply to sales made by a vendor in one 
State or Territory having no fair trade law 
with shipments of goods into another juris- 
diction; and further that to find such an 
intention in the McGuire Act would be con- 
trary to the constitutional principles of free- 
dom of interstate commerce. To the con- 
trary the plaintiff here contends that the 
McGuire Act was intended to subject goods 
shipped from a non fair trade jurisdiction 
into a fair trade State to the laws of the 
State into which they were shipped. And 
more particularly it is contended by the 
plaintiff that offers by mail, advertisement 
or circular by a vendor in a non fair trade 
jurisdiction to sell goods at cut prices in a 
fair trade State is contrary to the effect of 
the McGuire Act; and more particularly is 
a violation of section 107 of Article 83 of 
the Maryland Act which provides: 

“Willfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of sections 102-110, whether the 
person so advertising, offering for sale 
or selling is or is not a party to such 
contract, is unfair competition and is 
actionable at the suit of any person dam- 
aged thereby.” 

In the MacMillan case the Maryland fair 
trade law in general and its validity and 
enforcement in several cases in the Mary- 
land Court of Appeals was considered and 
reviewed. There was no occasion in that 
case to consider the applicability of section 
107 to the factual situation presented in the 
instant case with respect to the sale of 
goods from Washington into Maryland. 
And I know of no Maryland judicial de- 
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cision which deals with such a situation. 
In the absence of any expression by the 
Maryland Court of Appeals upon the sub- 
ject, it at least would be a very doubtful 
conclusion that section 107 should be here 
applied to the instant situation as contended 
for by the plaintiff. Nor is it clear to me 
that the language of the McGuire Act does 
fairly support the plaintiff's contention in 
this respect. 


[Scope of Maryland Nonsigner Provision] 


The plaintiff seeks to apply the language 
of section 107 of the Maryland Act which 
forbids willfully and knowingly advertising, 
offering for sale or selling at cut prices, 
to the defendant’s mail order business con- 
ducted from the District of Columbia into 
Maryland and other fair trade States. While 
the averments of the complaint do in very 
general language allege a violation of the 
Maryland law, I have failed to note any 
specific averment that defendant’s goods 
sold into Maryland have been there held 
for re-sale either in Maryland or to other 
jurisdictions. In my view the prohibition 
of section 107 of the Maryland Act has, by 
virtue of the necessary nature of the subject 
matter, relation only to advertising or offer- 
ing for sale or selling commodities which 
are to be re-sold after they have come into 
the State, whether re-sold in the State or 
out of the State. The validity of the whole 
of the Maryland Act is necessarily depend- 
ent upon the Miller-Tydings Act of 1937 as 
fortified and amplified by the McGuire Act 
of 1952; and it will be noted that the title 
of the McGuire Act is to amend the Federal 
Trade Commission Act with respect to re- 
sale prices when in accordance with the law 
of a particular State; and section 2 of the 
McGuire Act states the exemption of fair 
trade agreements in terms of limitation as 
to the re-sale prices under particular State 
laws. In my opinion at this stage of the 
case and as now presented on the papers 
submitted on the motion before the court, 
the McGuire Act does not of itself relate to 
the subject matter of the sale of goods from 
a non fair trade jurisdiction into another 
jurisdiction either with or without sales 
consummated by mail order advertising 
from one jurisdiction to the other. Histori- 
cally considered, the impact of the Miller- 
Tydings Act and the McGuire Act on the 
Sherman Act had the effect of removing 
from the operation of the Sherman Act 
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re-sale price maintenance agreements when 
authorized by the law of a particular State. 
Or, in other words, Congress restored to 
the several States their power to regulate 
commerce within the State exempt from the 
prohibition of the Sherman Act, and Con- 
gress also exempted from the Sherman Act 
interstate commerce with respect to trans- 
actions either permitted or prohibited by the 
laws of the fair trade States respectively. 
The result is that the Sherman Act does not 
apply to interstate commerce as to ship- 
ments into or out of fair trade States in the 
carrying out of fair trade agreements. It is 
the law of the particular State which is to 
control in those situations. 


[Scope of McGuire Act] 


The plaintiff’s contention is that the lan- 
guage of section 4 of the McGuire Act 
supports the proposition that mail order 
sales from Washington, D. C., into Mary- 
land are contrary to the Maryland law. 
Section 4 provides: 

“(4) Neither the making of contracts 
or agreements as described in paragraph 
(2) of this subsection, nor the exercise 
or enforcement of any right or right of 
action as described in paragraph (3) of 
this subsection shall constitute an unlaw- 
ful burden or restraint upon, or interfer- 
ence with, commerce.” 


The Committee Report to the House 
stated that paragraph 4 was intended in 
effect to overrule the opinion of the Third 
Circuit in the Wentling case [1950-1951 Trap 
Cases J 62,739] (185 F. 2d 903), which had 
expressed the view that although the Miller- 
Tydings Act was effective to exempt intra- 
State sales in a fair trade State from the 
Sherman Act it did not operate to exempt 
re-sales from the State in interstate com- 
merce. 


Both the plaintiff and the defendant rely 
upon portions of the legislative history of 
the McGuire Act to support their respective 
contentions. There is extensive legislative 
history of the McGuire Act. As finally 
passed the Act came from the Committee 
on Interstate and Foreign Commerce of 
the House. At the same time there was 
another Bill pending before the Judiciary 
Committee of the House known as the 
Keogh Bill which differed very materially 
in its provisions from the McGuire Bill. 
The general purport of the Keogh Bill was 
to create a federal right of action in favor 
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of any person damaged by violation of fair 
trade agreements within a fair trade State 
but excluded “advertisements for sale, offers 
for sale, or sales which originate from or 
are directed to or are completed within any 
State, Territory or the District of Columbia 
where such contracts or agreements as are 
described herein are not lawful by statute’. 
If the Keogh Bill had been passed it would 
clearly enough have supported the defend- 
ant’s contention with respect to mail order 
business from Washington into Maryland. 
There is also legislative history which may 
be considered to strongly support the de- 
fendant’s contention as to the effect of the 
McGuire Act. It appears from the debates 
in the House that the precise situation in- 
volved in the instant case with respect to 
mail order advertisements from non fair 
trade jurisdictions into fair trade States was 
directly presented. Representative Cole of 
Kansas, a fair trade State, complained that 
the McGuire Act should be amended to 
specifically cover and prohibit mail order 
sales transactions from Missouri, a non fair 
trade State, into Kansas. On the other hand 
Representative Patman from Texas who 
was generally in favor of the McGuire Act, 
opposed Mr. Cole’s amendment for the rea- 
son that it would prevent sales from Texas, 
a non fair trade State, into other States 
which had fair trade laws. I have also 
noted that the Sunbeam Corporation filed a 
suit in Missouri, a non fair trade State, to 
enjoin a defendant in Missouri from adver- 
tising sales at cut prices of its branded 
articles in fair trade States. This suit was 
dismissed by the Sunbeam Corporation after 
the Department of Justice had intervened 
and filed an elaborate brief in support of 
the contention that the McGuire Act did 
not apply to that situation. However, coun- 
sel for the Sunbeam Corporation in the 
pending case here, who also participated in 
the argument in the instant case, does con- 
tend that the McGuire Act should be con- 
sidered to apply to the instant case. There 
is also some support for the construction 
of the McGuire Act contended for by the 
plaintiff in some of the remarks on the floor 
of the House and Senate by some members 
of Congress. 

While the possible inferences from the 
debates on the floor of the House and the 
defeat of Mr. Cole’s proposed amendment 
which would have applied to the instant 
case may seem significant, I think that in 
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view of the disparity of views expressed the 
only safe course for judicial construction of 
the effect of the McGuire Act is to take its 
language together with the Committee Re- 
port in favor of it, as controlling. And, as 
I have said, I do not find in the wording 
of the Act adequate support for the plain- 
tiff’s construction as to its effect in the 
instant case presented. 


Therefore, if the only issue tendered by 
the averments of the complaint were the 
effect of the McGuire Act I would think 
the motion to dismiss the complaint should 
be granted. But the averments of the com- 
plaint, so far not answered by the defend- 
ant, are much broader in scope and effect 
than the single issue as to the application 
of the McGuire Act. The complaint alleges 
in general terms that the defendant has vio- 
lated the Maryland Act. This seems to 
tender an issue of fact to be decided only 
after trial. In addition the complaint al- 
leges that the defendant’s whole activity in 
buying goods at cut prices in fair trade 
States and then temporarily storing them 
in Washington for re-sales into Maryland 
are only a subterfuge to evade the Maryland 
law. Still further the complaint alleges un- 
fair competition based on general principles 
of equity jurisprudence in the alleged pur- 
chase of goods at cut prices in fair trade 
States, as particularly New York, by induc- 
ing vendors there subject to the New York 
fair trade law, to re-sell at cut prices and 
then indirectly offer such goods at cut prices 
by mail order advertisement for re-sale into 
Maryland and other fair trade States in 
violation of their fair trade laws. These 
averments tender issues on general princi- 
ples of equity jurisprudence which are wider 
than the effect of the McGuire Act. They 
at least call for an answer from the defend- 
ant. For these reasons I have concluded 
that the motion to dismiss should be over- 
ruled. But as the questions presented on 
equitable grounds of unfair competition are 
at least novel in their application and as the 
effect of the McGuire Act plays such an 
important part in the whole of the plaintiff's 
case, I have likewise concluded as of the 
present time that the motion to dismiss 
should be overruled without prejudice. 


[Motion for Temporary Injunction] 


The remaining motion is that of the plain- 
tiff for a temporary injunction. It is strongly 
urged by counsel for the plaintiff that this 
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mail order business for sale at cut prices 
is in and of itself a very direct threat to 
the maintenance of re-sale prices and neces- 
sarily tends to injure the plaintiff’s fair 
trade policy in Maryland and other fair 
trade States. Some few retail dealers sell- 
ing the plaintiff's products have indicated 
by letters their disposition to discontinue 
handling the plaintiff's products in view of 
the threatened cut-rate prices from the de- 
fendant. There appears to have been only 
two or three instances in which sales have 
been shown to have been made in Maryland 
by the defendant from Washington in con- 
sequence of mail order business. On the 
other hand it may be noted that plaintiff’s 
interrogatories have been objected to by the 
latter and such objections have not yet been 
presented to the court on a hearing. Nor 
does it yet appear to what extent the de- 
fendant handles the plaintiff’s products. It 
may be very small indeed in proportion to 
the whole of the defendant’s volume of 
business, and with little or negligible effect 
on the plaintiff’s re-sale price maintenance 
policy. 

Another consideration relevant to the 
plaintiff’s motion is the apparently undis- 
puted fact that the defendant in this case, 
a Maryland corporation, has, since the insti- 
tution of this suit, been dissolved and the 
business taken over by a corporation newly 
formed under the recently liberalized pro- 
visions of the local law of the District of 
Columbia for corporations. As the defend- 
ant Maryland corporation has no place of 
business in Maryland and apparently has 
done no business in Maryland other than 
interstate business the only jurisdiction of 
the court in this case is on the simple and 
rather narrow ground that the defendant 
was incorporated here and therefore could 
be duly served with process. While it may 
be assumed that if it had proven the 
defendant has violated the Maryland law 
prior to its dissolution and reincorporation 
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in the District of Columbia, it and its suc- 
cessor would be subject to the final orders 
of this court, there is some doubt whether 
an injunction based on purely past activities 
would be effective against future activities 
of the new District of Columbia corporation. 
In view of the novelty of the case as a 
whole and the uncertainty with respect to 
the amount of damage heretofore incurred 
and the liability, if any, therefor, I have 
concluded that the present posture of the 
case as a whole does not justify the ex- 
troardinary remedy of the issuance of a 
temporary injunction at the present time. 


There are some cases which have consid- 
ered and discussed some of the issues pre- 
sented by the plaintiff's complaint, but I 
have found no one that involves the factual 
situation which we have here. See General 
Elec. Co. v. Masters Mail Order Co. of Wash- 
ington, D. C..°¢S: De N.Y: 1954) 122 F, 
Supp. 797; Sunbeam Corp. v. Masters, Inc., 
(S. D. N. Y.) [1954 Trapr Cases 1 67,841] 
124 F. Supp. 155 (1954); Sunbeam Corp. v. 
Payless Drug Stores, (N. D. Cal. 1953) [1953 
Trave Cases {/ 67,492] 113 F. Supp. 31; 
Schwegmann Bros. v. Lilly & Co., 5th Cir. 
[1953 TRrape Cases 67,516] 205 F. 2d 788 
(1953), cert. den. 74 S. Ct. 71 (1953) ; General 
Elec. Co. v. Masters, Inc. [1954 Trape Cases 
67,776], 307 N. Y. 229, 120 N. E. 2d 802 
(1954), cert. den. 23 Law Week, 3151; Gen- 
eral Elec. Co. v. Packard Bamberger & Co. 
[1954 Trape Cases 67,643] 14 N. J. 209, 
(1953). 


[Order] 


For these reasons it is ordered this 23rd 
day of February, 1955, by the United States 
District Court for the District of Maryland 
that (1) the defendant’s motion for dismis- 
sal of the complaint be and the same is 
hereby overruled without prejudice and (2) 
that the plaintiff's motion for the issuance 
of a temporary injunction be and the same 
is hereby denied at this time. 


————— 


[67,982] Shwayder Brothers, Inc. v. Nathan J. Barsky and Harold Barsky, individ- 


ually and trading as N, Barsky & Son. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 18,031. Filed February 3, 1955. 


Pennsylvania Fair Trade Act 
Fair Trade—Selling Below Fair Trade Prices—Noncontracting Dealer—Wholesale 
Transactions.—Nonsigners’ sales of fair traded luggage to non-consumers, in wholesale 
transactions, at prices below those set forth in the fair trader’s contracts with retailers 
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constituted unfair competition under the Pennsylvania Fair Trade Act. The nonsigners’ 
contention that they are wholesalers and, therefore, their conduct in wholesale transactions 
was outside the scope of the Act and the fair trade contracts, which were made with 
retailers and established retail prices, was rejected. Sales at wholesale are not within any 
of the expressly permitted types of sales which can be made at less than minimum prices 
under the Act, and they are not mentioned in the nonsigner provision of the tet. line 
words “offering for sale or selling” in the nonsigner provision are broad enough to include 
sales or selling at wholesale. Although the fair trade contract related to retailers and 
retail prices, the agreement provided that retailers should not sell any of the fair traded 


products except to consumers for use. 
See Fair Trade, Vol. 1, J 3258.40. 


For the plaintiff: Bellwoar and Rich, Philadelphia, Pa. 
For the defendants: Edward A. Kallick, Philadelphia, Pa. 


Opinion 
[Enforcement Against Wholesaler] 


Ganey, District Judge [In full text]: Plain- 
tiff brought the action here involved to en- 
join the defendants from making sales of 
“Samsonite” luggage in violation of sections 
1 and 2 of the Pennsylvania Fair Trade Act 
of June 5, 1935, P. L. 266, as amended, 73 
P. S. 887 and 8. Diversity of citizenship 
is the basis of this court’s jurisdiction. 


By a consent decree entered November 
12, 1954, the defendants were permanently 
enjoined from making retail sales below 
prices established by Fair Trade Agree- 
ments. As a result of the entry of that 
decree, plaintiff now seeks an injunction 
which would prevent defendants from sell- 
ing plaintiff's products to nonconsumers at 
prices below those set forth in the Fair 
Trade Agreements. The defense set up by 
the defendants is that they are wholesalers 
and therefore their conduct in wholesale 
transactions is outside the scope of both the 
Fair Trade Act and Agreements. 


[Notice of Retail Prices] 


In substance the complaint alleges as 
follows: Plaintiff has been engaged in the 
manufacture and sale, direct to retailers in 
the State of Pennsylvania and elsewhere, of 
various kinds of luggage which are adver- 
tised by it and sold to the consuming public 
through retailers. The luggage bears the 
label and trade-mark “Samsonite” and is in 
fair and open competition with commodities 
of the same general class produced by 
others. Defendants are engaged in the busi- 
ness of selling luggage at both wholesale 
and retail at its place of business in Phila- 
delphia, Pa. Plaintiff entered into Fair 
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Trade Agreements prior and subsequent to 
May 17, 1954, with numerous retail dealers 
in the State of Pennsylvania for the sale 
of its “Samsonite” luggage in the State. 
These agreements established uniform min- 
imum resale retail prices to consumers for 
its luggage in this State. Although it never 
entered into such an agreement with the de- 
fendants, plaintiff, on or about May 14, 
1954, sent a copy of a Fair Trade Agree- 
ment containing a schedule of minimum re- 
tail prices to defendants. On the same day 
plaintiff advised defendants that “Samso- 
nite” luggage was to be sold, advertised or 
offered for sale only as provided for in the 
copy of the Fair Trade Agreement. Sub- 
sequently, while the schedule of minimum 
retail prices was still in effect, the defend- 
ants sold “Samsonite” luggage at prices 
below those set forth in the schedule. By 
letter dated July 9, 1954, plaintiff notified 
them of their failure to observe the mini- 
mum resale retail price schedule. However 
defendants have continued to sell “Sam- 
sonite” luggage at prices below those set 
forth in the schedule. 


[Fair Trade Contract] 


The Fair Trade Agreement, printed form 
No. 860, shows that the agreement is en- 
tered into with the plaintiff as the manufac- 
turer and the other party as the retailer. 
After the agreement states that the parties 
to the agreement desire to avail themselves 
of the benefits of the Fair Trade Act of the 
state of the retailer’s address, it provides, 
among other conditions, as follows: 


“(1) Retailer will not directly or indi- 
rectly advertise, offer for sale, or sell any 
of such Commodities in said state at less 
than, the minimum retail prices stipu- 
lated therefor by Manufacturer. 
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“(2) The minimum retail prices stipu- 
lated by Manufacturer for the Commodi- 
ties in said state are those now or hereafter 
designated in Schedule A 

“(4) Retailer shall not directly or in- 
directly give price concessions, nor sell 
or offer for sale any of Manufacturer’s 
Commodities in combination with any 
other merchandise. 

“(6) Retailer will not, where statute or 
law permits such restriction, sell any of 
the Manufacturer’s Commodities except 
to consumers for use.” 


[Nonsigner Provision] 


As to defendants’ contention that whole- 
sale transactions are outside the scope of 
both the Fair Trade Act and the Agree- 
ments, section 2 of the Pennsylvania Fair 
Trade Act, as amended, 73 P. S, § 8 provides: 


“Wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated 
in any contract entered into pursuant to 
the provisions of section one of this act, 
whether the person so advertising, offer- 
ing for sale, or selling is, Or is not, a party 
to such contract, is unfair competition 
and is actionable at the suit of such 
vendor, buyer or purchaser of such com- 
modity.” 7 


[Wholesale Transactions Constitute 
Unfair Competition] 


Sales at wholesale are not within any of 
the expressly permitted types of sales which 
can be made at less than the minimum re- 
sale prices under the second portion of 
section 1 of the Act, 73 P. S. §7. Neither 
are they expressly mentioned in section 2 
of the Act. However, in our Opinion, the 
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words “offering for sale, or selling” are 
broad enough to include sales or selling 
at wholesale. Although the question has 
never been decided by the Courts of Penn- 
sylvania, we believe that those Courts, when 
the identical issue is raised before them, 
would construe those words as we have. 
See Bristol-Myers Co. v. Lit Bros., 336 Pa. 81 
(1939), 6 A. 2d 843. 


Of course a Fair Trade Agreement may 
be broader than the Act by containing con- 
ditions permitting sales considered as unfair 
competition by the Act. That is not the 
case here concerning the sales in contro- 
versy. For plainly, it seems to us, the 
Agreement does not envision wholesalers 
or permit sales at wholesale” It is true 
that the schedule in the action before us 
refers to the prices as “Retail Price Bist? 
and that there is no mention of the words 
“wholesale” or “wholesaler” in the body of 
the Fair Trade Agreement. With respect 
to those terms, the body of the Agree- 
ment makes the intention of the plaintiff 
abundantly clear. It refers to the other 
party to the Agreement as “Retailer” only, 
In addition, condition No. 6 specifically 
states: 


“Retailers will not, where statute or law 
permits such restriction, sell any of the 
Manufacturer’s Commodities except to 
consumers for use.” 


We must hold, therefore, that defend- 
ants’ conduct in wholesale transactions in- 
volving “Samsonite” luggage was unfair 


competition within the meaning of section 
2 of the Act. 


Accordingly, the plaintiff may submit an 
appropriate order for an injunction. 


oo __ 


[| 67,983] Paramount Film Distributing Corporation vy. Herbert B. Ram; Esther B. 
Ram; Sam Bogoslawsky, also known as Sam Bogo; Jacob Bogoslawsky, also known as 


Universal Film Exchanges, Inc. v. Ram, et al., Civil Action 2258. 
Loew’s Incorporated v. Ram, et al., Civil Action 2259, 


United Artists Corporation v. 


Ram, et al., Civil Action 2260. RKO Radio Pictures, Incorporated v. Ram, et al., Civil 


Action 2261, 


Columbia Pictures Corporation v. Ram, et al., Civil Action 2262. Twentieth 


Century-Fox Corporation v. Ram, et al., Civil Action 2263. Warner Brothers Pictures 
Distributing Corporation v. Ram, et al., Civil Action 2264. 


+The McGuire Amendment, 66 Stat. 631 
952) 1S. Ga Ae § 45, to the Federal Trade 
Commission Act, provides that, as far as Federal 
Law is concerned, there is nothing illegal about 
such a provision in a state statute. 

* This was not the situation in Lucien LeLong, 
Inc. v. H. Monr & Co., Ine. (1938), Supreme 
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Court, Special Term, New York County, 169 
Mise, 560, 8 N. Y. S. 24 131, wherein it was 
held that a price maintenance agreement did 
not apply to or affect sales by a wholesaler to 
a retailer. This case was affirmed in 12N. Y.S. 
2d 998. See 86 L. Ed. 1446. 
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In the United States District Court for the Eastern District of South Carolina, Aiken 
Division. Dated February 14, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Pretrial 
Procedures—Motion to Strike Defenses.—Plaintiffs’ motions to strike from the defendants’ 
answers allegations and defenses claiming that the contracts in the actions were illegal 
under the antitrust laws were granted on the ground that the allegations and defenses were 
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insufficient as a matter of law. 


See Private Enforcement and Procedure, Vol. 2, { 9048.225. 


For the plaintiffs: T. Sam Means, Jr., Spartanburg, S. C.; C. T. Graydon, Columbia, 
S. C.; Sargoy & Stein, and Kenneth C. Royall, New York, N. Y. 


For the defendants: Benjamin Surasky, Lonnie A. Garvin, and John F. Williams, 
Aiken, S. C.; Henry Hammer and Henry H. Edens, Columbia, S. C.; and Maurice Stein- 


berg, Augusta, Ga. 


For a prior decision of the U. S. District Court, Eastern District of South Carolina, 


Aiken Division, see 1954 Trade Cases {| 67,817. 


Order 


[Antitrust Defenses Stricken] 


C. C. Wycue, District Judge [In full text]: 
Plaintiffs having severally moved this Court 
to strike from the identical answers of each 
of the six defendants certain allegations and 
defenses relating to the alleged antitrust 
illegality of the contracts in suit, and the 
Court having heard counsel for the plain- 
tiffs in support of such motions and counsel 
for the defendants in opposition, and the 
Court being of the opinion that under the 
decisions in Connelly v. Union Sewer Pipe 


Can Co. [1946-1947 Trape Cases { 57,553], 
330 U. S. 743, Bell v. Lamborn, (4th Cir. 
1924) 2 F. (2d) 205, Turner Glass Corporation 
v. Hartford-Empire Co., (7th Cir. 1949) 
[1948-1949 Trane Cases { 62,379] 173 F. 2d 
49, and other cases that such motions 
should be granted and that such allegations 
and defenses are insufficient as a matter of 
law and should be stricken, it is hereby 

Ordered, adjudged and decreed that such 
allegations and defenses be and the same 
hereby are stricken from the identical an- 
swers of the six defendants in each of these 
eight actions. 


Co., 184 U. S. 540, Bruce’s Juices v. Amer. 


[1 67,984] Olin Mathieson Chemical Corporation v. Phil I. Francis, doing business 
as Associated Consumers. 


In the Colorado District Court, Second Judicial District. Div. VII. City and County 
of Denver. Civil Action No. A-99565. Dated February 24, 1955. 


Colorado Fair Trade Act 


Fair Trade—Constitutionality of Colorado Fair Trade Act—Nonsigner Provision— 
Due Process of Law and Police Power of State—Colorado Constitution —The nonsigner 
provision of the Colorado Fair Trade Act is in contravention of the Colorado Constitution, 
and is therefore null and void. The provision deprives a nonsigner of his constitutional 
right to acquire, possess, and protect his property, and impinges upon his constitutional 
guaranty that he will not be deprived of the use of his property except by due process 
of law. The Act is a legally unjustifiable attempt by the legislature, beyond the proper 
bounds of its police power, to delegate to one class of persons the right to set minimum 
prices for which their products must be sold by every retailer within the state. In fixing 
the minimum price, the party is not restricted to or bound by any legislative standards, 
and his action, once made, is not thereafter subject to any review. A lawful incident of 
ownership is the right to fix for oneself the price for which he will sell that which he owns. 


See Fair Trade, Vol. 1, { 3085.07, 3258. 
§ 67,984 
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For the plaintiff: Frank H. Shafroth and Henry W. Toll, of Grant, Shafroth & Toll, 


Denver, Colo. 


For the defendant: Nathan H. Creamer and George L. Creamer, of Creamer & 


Creamer, Denver, Colo. 
Order 


[Colorado Nonsigner Provision 
Unconstitutional] 


Ropert H. McWitiaMs, Jr., District Judge 
[In full text]: This case coming on for 
hearing on February 14, 15, and 16, 1955 
in connection with Plaintiffs “Motion for 
Temporary Injunction” and upon the con- 
clusion of said hearing the Court there- 
after taking the matter under advisement 
and the Court believing itself to be fully 
advised in the premises doth now make the 
following order: 


It is the order of this Court that the 
Plaintiff's “Motion for a Temporary Injunc- 
tion” should be and the same hereby is 
denied, for the reason that this Court now 
finds and holds that Section 4, Chapter 146, 
Session Laws of Colorado, 1937 is in con- 
travention of the Constitution of the State 
of Colorado, and accordingly said section 
is hereby declared to be null and void. 


Plaintiff herein seeks a preliminary or 
temporary injunction to enjoin the Defend- 
ant from selling below a fixed minimum 
price certain trade-marked products manu- 
factured by the Plaintiff but thereafter 
lawfully acquired by the Defendant, There 
exists no contract whatsoever between this 
Plaintiff and this Defendant, and the Plain- 
tiff accordingly is proceeding under. the 
so-called “non signer” clause of the Colo- 
tado Fair Trade Act, that being Section 4. 
It seems to this Court that to allow the 
injunctive relief herein sought would so 
operate as to deprive the Defendant of his 
constitutional right to acquire, possess, and 
protect his property and further would 
impinge upon his constitutional guaranty 
that he will not be deprived of the use of 
his property except it be by due process 
of law. 

Also, the Colorado Fair Trade Act, stripped 
of its formalities and viewed in the light 
of actual practice, seems to this Court to 
be a legally unjustifiable attempt by the 
state legislature beyond the proper bounds 
of its police power to delegate to one class 


of persons, namely the manufacturer in the 
instant case, the right to set minimum 
prices for which its product must be sold 
by every retailer of said product within 
the State, solely, so far as the law is con- 
cerned by virtue of the fact that this Plain- 
tiff may have a written contract fixing 
minimum prices with only one retailer lo- 
cated in the State; and that in fixing the 
minimum price the manufacturer is not re- 
stricted to or bound by any legislative 
standards, and his action, once made, is 
not thereafter subject to any review what- 
soever. 


The argument is made that even though 
this Plaintiff has divested itself fully and 
completely of its ownership of the trade- 
named product that it none the less still 
has an interest in its product, which interest 
may be legally protected by the legislature. 
While in legal theory it may be true that 
the Plaintiff has some continued interest 
in its trade-marked products even after it 
has completely divested itself of its legal 
ownership thereto, still such interest can 
never in this Court’s opinion be paramount 
and superior to the right of every person 
to the unfettered use of that which he 
legally owns. . Of course the right to the 
free use of one’s own property is subject 
to some restrictions, but it seems to this 
Court that most certainly a lawful incident 
of ownership is the right to fix for oneself 
the price for which he will sell that which 
he owns. 


Inasmuch as this matter was fully and 
very capably argued upon hearing, oral 
argument taking two days and counsel 
thereafter, pursuant to their expressed de- 
sire to so do, submitting written briefs, it 
is the intention of this Court that its action 
in denying the Plaintiff’s request for a 
temporary or preliminary injunction shall 
be considered as final, and accordingly it 
is the further order of the Court dispensing 
with any necessity for the filing of a mo- 
tion in the nature of a request for a rehear- 
ing or new trial of this matter. 


— 
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[7 67,985] Benrus Watch Co. v. Smith-Williams Jewelers. 


In the Law and Equity Court of the City of Richmond, State of Virginia. No. 3322, 
Dated March 1, 1955. 


Virginia Fair Trade Act 


: Fair Trade—Constitutionality of Virginia Fair Trade Act—Nonsigner Provision— 
Title of Act, Delegation of Legislative Power, and Due Process of Law.—The nonsigner 
provision of the Virginia Fair Trade Act is void under the Virginia Constitution. The 
title to the Virginia Fair Trade Act of 1938, which added the nonsigner provision to the 
Act of 1936, is not broad enough to encompass the change attempted within the intent 
of Section 52 of the Virginia Constitution. The nonsigner provision of the Act is void 
because it constitutes an unlawful delegation of legislative power to private persons in 
violation of Section 40 of the Constitution. Furthermore, the nonsigner provision violates 
the liberty and due process clauses of the Constitution. The business of selling watches 
at retail is not affected with a public interest, and the manufacturer retains no proprietary 
interest in them after they are sold. The Constitution guarantees a person the right to sell 
his property at a price agreeable to him, and the Constitution precludes legislation the 
only object of which is private gain. 


The court, upon considering the relationship between the nonsigner provision of the 
Act and Section 59-40 of the Virginia Code of ‘1950 (relating to trusts, combinations, and 
monopolies), commented that since the present Virginia law has no counterpart of the 
Federal McGuire Act, the constitutionality of which had not been passed upon by the United 
States Supreme Court, the opinion of the United States Supreme Court in Schwegmann 
Bros. v. Calvert Distillers Corp., 1950-1951 Trapr Cases {| 62,823, 341 U. S. 384, is highly 
persuasive. 


See Fair Trade, Vol. 1, § 3085, 3258. 


For the parties: Frederick H. Cole (Freeman and Cole), Petersburg, Va.; and Israel 
Steingold (Steingold & Steingold), Richmond, Va. 


or recognizing and protecting a right of 
property in the nature of good will, perhaps 
incident or ancillary to some other right of 
property which needs protection, is to read 
into the Act something that simply is not 
expressed therein. It is true, of course, 
that this Act purports to be available to 
only certain manufacturers, distributors and 
wholesalers, but it definitely does not amend 
the copyright and patent laws. What has 
been frequently referred to as the “theory” 


[Validity of Virginia Nonsigner 
Provision | 


Rosert Lewis Youn, Judge [In full text]: 
The demurrer filed in this cause presents 
for decision the validity of the so-called 
“non-signer” provisions of Section 59-7, 
Code of Virginia, 1950. The opposing views 
of the issues have been ably and exhaust- 
ingly argued. I wish to express my ap- 
preciation to counsel for this. 


In reaching my conclusion that the de- 
murrer must be sustained I have tried to 
bear in mind two very important rules 
applicable in cases of this kind, namely, that 
I am not concerned with the wisdom of 
this legislation and that a court should be 
clearly satisfied of unconstitutionality be- 
fore striking down an act of the Legislature. 


[Virginia Antitrust Law] 


It is not my intention to write a lengthy 
opinion citing the many conflicting decisions 
in other States, but some short comment 
concerning a few of the points raised might 
not be inappropriate. First of all, it seems 
to me that to regard our Fair Trade Act 
(Chapter 1, Title 59, Code 1950) as creating 
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of Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183, is not binding 
on the Courts of this Commonwealth beyond 
this point, viz.: A state law permitting 
voluntary contracts to maintain resale prices, 
made in connection with the sale of certain 
commodities, valid under state law, and 
of which a non-signer has notice, is not in 
violation of the due process and equal pro- 
tection clauses of the Constitution of the 
United States. In my opinion our Fair 
Trade Act merely attempts to repeal the 
common law, and, perhaps our anti-monoply 
statutes, in the enumerated situations by 
authorizing price maintenance agreements 
between sellers and purchasers of certain 
commodities, usually called “verticle [sic] 
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price fixing agreements,” and by requiring 
others dealing in the same commodities with 
knowledge of such agreements to comply 
therewith, even though not parties thereto, 
in other words, mandatory participation in 
a private price fixing scheme which, if 
voluntary, would be void at common law, 
our anti-monopoly statutes, indeed under 
Code Section 59-8 a part of the Fair Trade 
Act itself, such voluntary agreements usu- 
ally being called “horizontal price-fixing 
agreements” or “illegal combinations in re- 
straint of trade.” 


The validity of voluntary price mainte- 
flance contracts, as between the parties 
thereto, is not before me and I express no 
opinion with reference thereto. 


We all know that in 1937 Congress en- 
acted the Miller-Tydings Amendment to the 
Sherman Act (Act of August Wf, WBA, 
Chapter 690, 15 U. S. C. A. Section WD) 
exempting fair trade agreements, if valid 
under state law, from the Sherman Anti- 
Trust Act, that in 195] the Supreme Court 
of the United States, in Schwegmann Brothers 
v. Calvert Distillers Corp. [1950-1951 Trapr 
CASES WOZEIE Sei on S. 384, held that the 
non-signer clause of a State Fair Trade 
Act violated Section 1 of the Sherman ENCE 
the Miller-Tydings Amendment not being 
broad enough to include non-signer cases, 
that in 1952 Congress passed the McGuire 
Act (Act of July 14, 1952, Chapter 745, 
1S yes Si. CtA« Section 45), which permits 
the enforcement of fair trade agreements 
against non-signers, where authorized by 
State law, in so far as the Sherman Act 
would be otherwise applicable, as held in 
the Schwegmann case, and that as of this 
time the Supreme Court of the United States 
has not passed upon the constitutionality of 
the McGuire Act, [I repeat these things 
merely to emphasize the significance which 
I feel must be attached to the amendment 
to our anti-monopoly statute made by our 
Legislature in 1950. Ina great many years 
this statute provided that it should “apply 
only to three trusts, combinations and 
monopolies which are prohibited 
and penalized under the Provisions of any 
law of the United States, or would be pro- 
hibited and penalized under the provisions 
of any law of the United States if their 
activities extended to interstate as well as 
intrastate commerce.” The quoted language 
is omitted from our present Code Section 
59-40, the change having been accomplished 
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by Chapter 396 of the Acts of 1950, the title 
of which is as follows: 


“An Act to amend and reenact §§ 59-20 
and 59-40 of the Code of 1950, relating to 
the prevention of trusts, combinations and 
monopolies inimical to the public welfare; 
defining same and to repeal § 59-30 of the 
Code of 1950 so as to remove certain 
exemptions.” 


If our present Code Section 59-40 be in 
conflict with the non-signer provisions of 
Code Section 59-7, which I believe it to be, 
the latter must prevail under the rule that 
the earlier must yield to the later expression 
of the legislative will where there is a 
repugnancy between two acts. N. & W. v, 
Virginian R. Co., 110 Va. 631, 644. Since 
Section 1 of the Sherman Anti-Trust Act 
merely makes those practices which were 
illegal at common law illegal under that 
Act if they affect interstate commerce and 
since under our present law we have no 
counterpart of the McGuire Act the lan- 
guage of the Supreme Court of the United 
States in the Schwegmann case, in my opin- 
ion, ought to be highly persuasive with us. 
In the opinion in that case Mr. Justice 
Douglas said, in part, as follows: 


“It is clear from our decisions under 
the Sherman Act (July 2, 1890, 26 Stat. 
209, ch. 647) that this interstate marketing 
arrangement would be illegal, that it 
would be enjoined, that it would draw 
civil and criminal penalties, and that no 
court would enforce it. Fixing minimum 
prices, like other types of price fixing, is 
illegal per se.” 

* * * 


“If a distributor and one or more re- 
tailers want to agree, combine, or con- 
spire to fix a minimum price, they can 
do so if state law permits. Their con- 
tract, combination, or conspiracy—hitherto 
illegal—is made lawful. They can fix 
minimum prices pursuant to their contract 
or agreement with impunity. When they 
seek, however, to impose price fixing on 
persons who have not contracted or 
agreed to the scheme, the situation is 
vastly different. That is not Price fixing 
by contract or agreement; that is price 
fixing by compulsion. That is not fol- 
lowing the path of consensual agreement; 
that is resort to coercion.” 

* * * 


“Elimination of price competition at the 
retail level may, of course, lawfully result 
if a distributor successfully negotiates 
individual ‘vertical’ agreements with all 
his retailers. But when retailers are 
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forced to abandon price competition, they 
are driven into a compact in violation 
of the spirit of the proviso which forbids 
horizontal’ price fixing. A real sanction 
can be given the prohibitions of the pro- 
viso only if the price maintenance power 
granted a distributor is limited to volun- 
tary engagements. Otherwise, the excep- 
tion swallows the proviso and destroys its 
practical effectiveness.” 


These cases are not governed by the special 
rules applicable to the sale of a business and 
its good will or a license to use a patented 
process. They are governed by the rule in 
2 Coke on Littleton, Sec. 360, to the effect 
that when a vendor’s whole interest in a 
thing is sold no conditions may attach be- 
cause such would be “against the trade and 
trafic and bargaining and contracting be- 
tween man and man.” See Dr. Miles Med- 
ical Co. v. John D. Park & Sons Co., 220 
U. S. 373, per Mr. Justice Hughes at pp. 
404-407. 

To serve in the event that I may have 
misinterpreted the laws which our General 
Assembly has provided for us pursuant to 
the mandate of Section 165 of the Consti- 
{tution of Virginia, it is necessary to con- 
sider whether the non-signer provisions are 
void as being enacted in violation of that 
supreme law of this Commonwealth. 


[Title of Act] 


First, it is said that the title to the Vir- 
ginia Fair Trade Act of 1938, which added 
the non-signer provisions to the Act of 1936, 
is not broad enough to encompass the 
change attempted within the intent of Sec- 
tion 52 of the Constitution of Virginia. I 
agree with this. Both titles (Acts 1936, 
ch. 321; Acts 1938, ch. 413) purported “to 
authorize certain provisions to be included 
in contracts relative to the sale or resale” 
of articles under a distinguishing trade 
mark, brand or name (emphasis added). 
The rules seems to be that where the title 
to the original act would not have been 
broad enough to cover the change made by 
the amendatory act, had it been included 
in the original, and the amendatory act 
changes the entire object and character of 
the law, the title of the Act amended will 
not serve as the title of the amendatory 
act. In such cases the mandate of the Con- 
stitution is not complied with. 50 Am. Jur. 
186, Statutes Sec. 204; 82 Cw SHS8ltStat= 


utes Sec. 220 d. 
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[Delegation of Legislative Power] 


Second, it is said that the non-signer 
provision of the Virginia Fair Trade Act, 
quite apart from the sufficiency of the title 
of Chapter 413, Acts of 1938, and the proper 
scope of the police power of the State, is 
void as being an unlawful delegation of 
legislative power to private persons in vio- 
lation of Section 40 of the Constitution of 
Virginia. I agree with this contention. The 
law on this subject will be found fully dis- 
cussed in the language of Mr. Chief Justice 
Hudgins in Board of Supervisors v. State 
Milk Comm., 191 Va.'1, 3-7. See also 4 M. J. 
122 et seg., Const. Law, Sec. 40; 11 Am. Jur. 
931 et seg., Const. Law, Sec. 221; 16 C. J. S. 
345 et seq., Const. Law, Sec. 137; Annota- 
tions 3 A. L. R. (2d) 188, 79 L. Ed. 474, 495. 


[Due Process of Law] 


Third, it is said that the non-signer pro- 
vision violates the liberty and due process 
clauses of the Virginia Constitution. I also 
agree with this. The Old Dearborn case is 
not binding as to our interpretation of our 
own Constitution. 


We have here the case of a lawful, useful 
business activity, i. e., the selling of watches 
at retail. This trade is not affected with 
a public interest, nor has it been tradition- 
ally subject to regulation. Retail merchants, 
such as the respondent, purchase Benrus 
Watches from the manufacturer or its agent, 
who retain no proprietary interest therein. 
No deception or false labelling is involved. 
The watches are of the manufacture of the 
complainant and sold as such. Apparently 
the complainant is very happy to sell to 
retailers, such as the respondent, with whom 
it has no contract relative to price fixing. 


‘As to this aspect of this cause, I consider 
the case of Young v. Commonwealth, 101 Va. 
853, in point and, of course, binding upon 
me. The so-called “public welfare” theory 
of the police power of the State, including 
the question of the extent, if any, to which 
the legislature may go in redefining from 
time to time the liberties guaranteed by 
our Constitution without submitting a con- 
stitutional amendment to the people, might 
require examination in a proper case. Here 
we are concerned with the private right to 
sell one’s own property at a price agree- 
able to him. The Constitution of this State 
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in my opinion, guarantees this right in a_ benefited. Our Constitution precludes legis- 
case like this. Perhaps other retailers and _ lation the only object of which is private gain. 
the manufacturer foresee pecuniary disad- An order may be prepared sustaining the 
vantage to themselves, but the public is demurrer. 


[fl 67,986] United States v. Detroit Sheet Metal and Roofing Contractors Association, 
Inc.; John D. Busch & Sons, Inc.; J. D. Candler Roofing Company; Wallace Candler, Inc.; 
The Philip Carey Mfg. Co.; Robert Hutton & Co., Inc.; The R. C. Mahon Co.; Schreiber 
Roofing Co.; The Chas. Sexauer Roofing Company; Sullivan-Bernhagen Co., Inc.; William 
G. Busch; William W. Busch; Clarence L. Candler; Gerald W. Morrison; O. Dallas 
Wood; Thomas Marshall; R. C. Mahon; G. Walter Scott; Harold G. Schreiber; Frank 
Dempsey; E. G. Bush; William P. Sullivan, Sr.; T. F. Beck; Bernard Beck; A. J. 
Bershback; Don Chaffee; Arthur Hesse; and Joseph A. Wittstock. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 12433. Filed March 7, 1955. 


Case No. 1153 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
and Information—Built-up Roofs.—Built-up roofing contractors and a trade association 
were enjoined by a consent decree from entering into any understanding with any other 
person (1) to fix, determine, or maintain prices or other terms or conditions of sale or 
installation of built-up roofs, or (2) to collect, compile, disseminate, or exchange any 
information relating to prices or other conditions of sale or installation of built-up roofs. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Bidding Prac- 
tices.—Built-up roofing contractors and a trade association were prohibited by a consent 
decree from entering into any understanding with any other person (1) to collect, compile, 
disseminate, or exchange any information relating to bids prior to the final submission of 
such bids to the awarding authority, (2) to fix or maintain any rules in computing bids to 
be submitted to any awarding authority, (3) to effect the award of any contract for the 
construction or installation of built-up roofing being made to any particular contractor, 
(4) to influence or interfere with the free choice of a contractor by any awarding authority, 
(5) to restrict any contractor from doing business with, or submitting any bid to, any 
awarding authority, or (6) to refrain from bidding or competing in the sale or installation 
of built-up roofing. Each of the defendants was enjoined from disclosing to any other 


contractor any bids in advance of final submission to the awarding authority; urging any 


bid; urging any manufacturer of built-up roofing materials to deny its bonded roof 
guarantee or status as a bonded roofer to any person; or participating in any bid depository. 


See Combinations and Conspiracies, Vol. 1, { 2011.065. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Dissolution of Trade Association.—A roofing contractors’ association and defendant 
built-up roofing contractors, who were members of the association, were ordered by a 
consent decree to dissolve the trade association, and the members were enjoined from 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8301.10, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 
Jr., Marcus A. Hollabaugh, Max Freeman, and John W. Neville. 


f] 67,986 Copyright 1955, Commerce Clearing House, Inc. 


Number 18—73 
3-24-55 


Cited 1955 Trade Cases 
U.S. v. Detroit Sheet Metal and Roofing Contractors Assn., Inc. 


70,201 


For the defendants: Fred R. Walker for Wallace Candler, Inc., O. Dallas Wood, 
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Final Judgment 


TueEoporE Levin, District Judge [In full 
text): Plaintiff, United States of America, 
having filed its complaint on January 19, 
1953; all the defendants having appeared and 
filed their answers to such complaint deny- 
ing the substantive allegations thereof; and 
all parties, by their attorneys herein, having 
severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission by any party in respect 
of any such issue; 

Now, therefore, before any testimony 
has been taken herein, and without trial 
or adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
hereto, it is hereby 

Ordered, adjudged, and decreed as follows: 


I 


[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of the parties hereto. The 
complaint states a cause of action against 
the defendants under Section 1 of the Act 
of Congress of July 2, 1890 entitled “An Act to 
protect trade and commerce against unlawful 
restraints and monopolies,” as amended, com- 
monly known as the Sherman Act. 


It 
[Definitions] 

As used hereafter in this Final Judgment: 

(A) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
or other business or legal entity. 

(B) “Built-up roof” or “built-up roofing” 
shall mean all types of roofs or roofing 
commonly installed on flat or low pitched 
surface of buildings from various com- 
binations of felt, tar, asphalt, slag, and 
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gravel, and other similar or like function 
performing materials. 

(C) “Built-up roofing contractor” shall 
mean any person engaged in the construc- 
tion and installation of built-up roofs. 

(D) “Awarding authority” shall mean any 
person entitled or authorized to invite bids 
or let or negotiate a contract for the con- 
struction and installation of built-up roofs. 

(E) “Bonded roof” shall mean any built- 
up roof ultimately guaranteed as to quality, 
workmanship and durability by the manu- 
facturer of the materials used in the con- 
struction of such roof. 

(F) “Bonded roofer” shall mean a built- 
up roofing contractor authorized to con- 
struct bonded roofs. 


Ill 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, man- 
agers, agents, representatives, employees, 
subsidiaries, successors and assigns, and to 
those persons in active concert or participa- 
tion with such defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 

For the purposes of this Final Judgment 
a defendant and its officers, directors, man- 
agers, agents, representatives, employees and 
subsidiaries and the officers, directors, man- 
agers, agents, representatives and employees 
of its subsidiaries and of its successors and 
assigns shall be considered one person so 
long as, and only so long as, such rela- 
tionship exists. 


IV 
[Collusive Pricing and Bidding Practices] 


(A) Each of the defendants, with respect 
to the sale of materials for, and the in- 
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Stallation of, built-up roofing, are, jointly 
and severally, enjoined and restrained from, 
directly or indirectly, entering into, renew- 
ing, maintaining, furthering, inducing, urging 
or influencing others to enter into, adhere 
to or maintain any contract, agreement, un- 
derstanding, plan, program or common course 
of action with any other person the purpose 
or effect of which is to: 


(1) Fix, determine, establish or main- 
tain prices or other terms or conditions of 
sale or installation; 

(2) Collect, compile, discuss, compare, 
disseminate, communicate, or exchange 
any information relating to prices or other 
conditions of sale, or installation, or re- 
lating to bids prior to the final submis- 
sion of such bids to the awarding authority; 

(3) Fix, determine, establish, or main- 
tain, any rules, methods and policies in 
computing or determining bid or bids to 
be submitted to any awarding authority; 

(4) Effect the award of any contract 
for the construction or installation of 
built-up roofing being made to any par- 
ticular built-up roofing contractor; 

(5) Allocate customers, influence or in- 
terfere with, or attempting to influence or 
interfere with, the free choice of a built- 
up roofing contractor by any awarding 
authority; 

(6) Hinder, restrict, limit or prevent, or 
attempt to hinder, restrict, limit or pre- 
vent any built-up roofing contractor from, 
in any manner, doing business with, or 
submitting any bid to, any awarding au- 
thority, or any other person; 

(7) Refrain from bidding or competing 
in the sale or installation of built-up roofing. 


(B) This Section IV of this: Final Judg- 
ment shall not be construed to prevent any 
defendant, acting singly and not in concert 
with any other person, from failing to bid 
or from submitting bona fide specific bids or 
from entering into bona fide contracts, agree- 
ments, arrangements or understandings, not 
otherwise prohibited by this Final Judg- 
ment, for specific sales to customers, in- 
cluding awarding authorities, and agreeing 
on prices and terms or conditions of sale 
with regard to such individual transactions. 


Vv 
[Individual Bidding Practices] 


Each of the defendants is enjoined and re- 
strained from, directly or indirectly: 


(A) Disclosing or making known to any 
other built-up roofing contractor, any bids 
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for the construction or installation of built- 
up roofing in advance of the final submis- 
sion of said bids to the awarding authority; 

(B) Urging, influencing or suggesting, 
or attempting to urge, influence or suggest 
to any other person that such other person 
refrain from submitting a bid for the con- 
struction or installation of built-up roofing 
or change or alter a bid therefor submitted 
by such person to any awarding authority; 

(C) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest to, 
any other person, that such other person 
make or submit to any awarding authority 
any sham, false, factitious or unreasonable 
bid for the construction or installation of 
built-up roofing; 

(D) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest, to 
any manufacturer of built-up roofing ma- 
terials that such manufacturer deny its 
bonded roof guarantee or status as a bonded 
roofer to any person or withhold or revoke 
any such guarantee or status theretofore 
granted by such manufacturer; 

(E) Participating in any bid depository 
of any kind whatever with respect to the 
construction or installation of built-up roofing. 


VI 
[Dissolution of Association] 


(A) The Detroit Sheet Metal and Roofing 
Contractors Association, Inc., is hereby 
ordered dissolved, and defendants who are 
members of said Association are ordered 
and directed to take such steps as may be 
necessary to effect, as early as possible and, 
in any event, not later than August 15, 
1955, formal dissoiution of said Association 
under laws of the State of Michigan upon 
the expiration of the following contracts: 


(1) Dated May 17, 1954, between De- 
troit Sheet Metal and Roofing Contractors 
Association and United Slate, Tile and 
Composition Roofers, Damp & Water- 
proof Workers Association, Local No, 149; 

(2) Dated. July..1,.1954, between De- 
troit Sheet Metal and Roofing Contractors 
Association and the Sheet Metal Workers 
International Association, Local No. 105. 


Defendant Association is ordered and di- 
rected to file with this Court a certified 
copy of the dissolution of said Association 
promptly thereafter, and to serve a copy 
thereof upon the Assistant Attorney Gen- 
eral in charge of the Antitrust Division; 
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(B) The defendants are jointly and severally 
enjoined and restrained from, directly or 
indirectly, organizing, furthering, contribut- 
ing anything of value to, becoming a mem- 
ber of, or participating in any of the 
activities of any trade association or other 
organization of built-up roofing contractors 
or any other trade association or organiza- 
tion, the purpose, conduct or activities of 
which, in any manner, are inconsistent with 
any of the provisions of this Final Judgment. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally recognized 
privilege, (A) access, during the office hours 
of such defendant, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and (B) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference from 
it, to interview officers or employees of 
such defendant, who may have counsel 
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present, regarding any such matters. Upon 
written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, such defendant 
shall submit such written information with 
respect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for the purpose of the 
enforcement of this Final Judgment. No in- 
formation obtained by the means permitted 
in this Section VII shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
except in the course of legal proceedings in 
which the United States is a party for the 
purpose of securing compliance with this Final 
Judgment or as otherwise required by law. 


VIII 
[Jurisdiction Retained | 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
of this Final Judgment to apply to this 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the constuction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


[] 67,987] United States v. Diamond Dealers Club, Inc., and Diamond Center, Inc. 


In the United States District Court for the Southern District of New York. 


Civil 


Action No. 76-343. Dated February 28, 1955. 
Case No. 1136 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Limitations—Diamond Dealers’ Trade Associations.—Two trade associations of 
diamond dealers and their members were enjoined by a consent decree from entering into 
any understanding to restrict or prevent the importation of diamonds into, or the exporta- 
tion of diamonds from, the United States; to hinder or prevent any diamond dealer from 
participating in free and unlimited trade in diamonds with any other dealer; to force or 
urge any diamond dealer to refrain from dealing in the services or products of any other 
dealer; or to impose any fine or other penalty upon any member for dealing in the 
services or products of any other dealer. The associations were ordered to revoke any 
decision interfering with the importation or exportation of diamonds and to abolish any 
instrumentality of control, surveillance, or information designed to implement any such 
decision. 


See Combinations and Conspiracies, Vol. 1, J 2005.718, 2017.121, 2017.300. 
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Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Amendment of Trade Associations’ By-Laws.—Two trade associations of diamond 
dealers were ordered by a consent decree to (1) serve a copy of the decree upon each of 
their present members, (2) amend their respective by-laws to incorporate certain prohibi- 
tions of the decree and require, as a condition of membership or retention of membership, 
that each present or future member abide by the terms of such prohibitions, (3) furnish to 
each present and future member a copy of their by-laws as amended, and (4) expel 
promptly from membership any present or future member who shall violate any of the 


prohibitions. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8401.21, 8421. 
For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 


Jr., Marcus A. Hollabaugh, Richard B. O’Donnell, 


John V. Leddy, and Moses M. Lewis. 


John D. Swartz, Max Freeman, 


For the defendants: Nathan W. Math for Diamond Dealers Club, Inc.; and Harry 
Torezyner for Diamond Center, Inc. (name now Diamond Trade Association of America, Inc.). 


Final Judgment 

SYLVESTER J. Ryan, District Judge [In full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on June 
23, 1953; defendants having appeared and 
filed their answers to such complaint, deny- 
ing the substantive allegations thereof; and 
plaintiff and defendants, by their attorneys 
herein, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without admission by any party 
in respect of any such issue; 

Now, therefore, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
as amended. 


II 
[ Definitions] 
As used in this Final Judgment : 


(A) “Diamonds” means all types of dia- 
monds, including rough and uncut diamonds, 
gem diamonds and industrial diamonds ; 


(B) “Diamond dealer” means any person 
engaged in the business of buying, selling 
or otherwise trading in diamonds; 
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(C) “Defendants” means the defendants 
Diamond Dealers Club, Inc., and Diamond 
Trade Association of America, Inc. (pre- 
vious named “Diamond Center, Inc.”’)), and 
each of them; 

(D) “Person” means any individual, cor- 
poration, partnership, association or any 
other business or legal entity. 


Iil 
[Applicability of Judgment | 


The provisions of this Fina] Judgment 
applicable to any defendant shall apply to 
such defendant, its members, directors, 
agents, employees, subsidiaries, successors 
and assigns, and to all other persons acting 
or claiming to act under, through or for 
such defendant. 


Ti 
[Amendment of By-Laws] 


Defendants are jointly and 
ordered and directed: 


(A) Within sixty days after the entry of 
this Final Judgment, to serve by mail, upon 
each of their present members, a conformed 
copy of this Final Judgment and to file, 
with this Court and with the plaintiff here- 
in, proof by affidavit of service upon each 
such member; 


(B) To amend within three months from 
the date of entry of this Fina] Judgment 
their respective by-laws to incorporate there- 
in subsection (B) of Section V of this 
Final Judgment and require, as a condition 
of membership or retention of membership, 
that each present and future member abide 
by the terms of said subsection (B) of said 
Section V; 


severally 
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(C) To furnish to each present and future 
member a copy of their by-laws as amended 
in accordance with the foregoing paragraph. 


(D) To expel promptly from member- 
ship any present or future member who 
shall violate any of the provisions of sub- 
section (B) of Section V of this Final 
Judgment. 


V 
[Exports and Imports] 


(A) Defendants are jointly and severally 
ordered and directed: 


(1) To revoke and render ineffective (a) 
any decision interfering with, restricting, 
restraining or preventing the importation of 
diamonds into or the exportation of dia- 
monds from the United States, and (b) any 
resolution, rule or regulation to implement 
any such decision; 


(2) To abolish any instrumentality of 
control, surveillance or information designed 
to implement any of the aforesaid decisions. 


(B) Defendants and each of their mem- 
bers are jointly and severally enjoined and 
restrained from entering into, adhering to, 
renewing, maintaining or furthering, directly 
or indirectly, or claiming any rights under 
any contract, combination, agreement, un- 
derstanding, plan, program or course of 
action with each other, any association or 
organization of diamond dealers or any 
diamond dealer or any other person to: 

(1) Continue, renew, or revive any of the 
provisions of the decisions, resolutions, rules 
and regulations ordered terminated or can- 
celled by subsection (a) of this Section V; 


(2) Restrict, restrain or prevent the im- 
portation of diamonds into or the exporta- 
tion of diamonds from the United States; 


(3) Hinder, restrict, restrain or prevent 
any diamond dealer, whether or not a mem- 
ber of any defendant association, from par- 
ticipating in free and unlimited trade and 
commerce in diamonds with any other 
diamond dealer or group or class thereof; 

(4) Force, urge or coerce, or attempt to 
force, urge or coerce, any diamond dealer, 
whether or not a member of any defendant 
association, to refrain from dealing in the 
services or products of any other diamond 
dealer or group or class thereof; 

(5) Impose, or attempt to impose, any 
assessment, fine, expulsion or other penalty 
upon any member of either defendant asso- 
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ciation for dealing in the services or prod- 
ucts of any other diamond dealer or group 
or class thereof. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and 
upon reasonable notice to any defendant 
herein, be permitted, subject to any legally 
recognized privilege, (A) access, during the 
office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant relating to any of the matters 
contained in this Final Judgment, and (B) 
subject to the reasonable convenience of 
such defendant and without restraint or in- 
terference from it, to interview officers and 
employees of such defendant, who may have 
counsel present, regarding any such matters. 
Upon written request of the Attorney Gen- 
eral or the Assistant Attorney General 
in charge of the Antitrust Division, on 
reasonable notice to any defendant herein, 
such defendant shall submit such written 
reports as may from time to time be neces- 
sary to the enforcement of this Final Judg- 
ment. No information obtained by the 
means provided in this Section VI shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be mecessary or 
appropriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment, modification or termination of any 
of the provisions hereof, for the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


— Ee 
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[| 67,988] United States v. Kosher Butchers’ Association of Los Angeles, Kosher 
Wholesale Poultry Dealers’ Association, Samuel Leventhal, Harry Iskovitz, Sheldon Fox, 
Benjamin Kathren, Samuel Ogner, Albert Fordis, Irving Davis, George Laskey, Max 
Weiss, Harry Goldstein, Daniel Berman, and Joe Boltax. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 17914 Y. Filed March 1, 1955. 


Case No. 1216 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing— 
Kosher Meat and Poultry.—An association of kosher butchers, an association of wholesale 
kosher poultry dealers, and others were prohibited by a consent decree {rom entering into 
any understanding to fix, stabilize, or tamper with the price or other terms of sale to be 
charged or used by any kosher butcher for kosher meat or poultry. Also, the defendants 
were enjoined from controlling or attempting to control the prices or profit margins, or 
other terms of sale, to be charged or used by any kosher butcher. 


See Combinations and Conspiracies, Vol. 1,  2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Purchase and 
Sale Restrictions, Refusals To Deal—False Information.—An association of kosher 
butchers, an association of wholesale kosher poultry dealers, and others were enjoined 
by a consent decree from entering into any understanding to ban or restrict the importa- 
tion of kosher meat or poultry into the State of California. They were enjoined from 
entering into any agreement to restrict any kosher butcher from purchasing or selling 
such products and from requiring or compelling any kosher butcher to purchase such 
Products from any such supplier of the products. The defendants were enjoined from 


withdrawal of signs certifying to the kashruth of other persons engaged in the slaughter- 
ing of animals or poultry. Also, the defendants were enjoined from willfully and know- 
ingly circularizing false or misleading information concerning the kashruth of any person, 
product, or establishment; however, the publication of information which is believed to be 


accurate relating to the qualifications of any recipient of or applicant for a sign certifying 
to kashruth was not prohibited, 


See Combinations and Conspiracies, Vol. 1, J 2005.533, 2005.760, 2005.785, 2017.121. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade Asso- 
ciation Activities—Notice of Decree.—An association of kosher butchers, an association 
of wholesale kosher poultry dealers, and others were enjoined by a consent decree from 
entering into any agreement to limit membership in the butchers’ association to kosher 
butchers not engaging in competition with any other person in the association, and from 
requiring or compelling persons slaughtering, preparing, or marketing kosher meat and 
poultry to become members of any trade association. The kosher butchers’ association 
was enjoined from (1) refusing or denying membership to any kosher butcher on the 
ground that another member is a member of the association, or on the ground that the 


poultry in accordance with orthodox Jewish requirements; and (4) prohibiting advertising 
of kosher meat and poultry in newspapers, circulars, shop windows, or by any other 
advertising media. The butchers’ association was ordered to send a copy of the decree 
to each of its members, 


See Combinations and Conspiracies, Vol. ES OA 
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Department of Justice Enforcement and Procedure—Consent Decrees—Modification 
—Application for Dissolution of Association——A consent decree, in addition to containing 
a provision retaining the jurisdiction of the court, provided that the Government may file, 
within two years following the date of the decree, a petition with the court for the 
dissolution of a defendant trade association, or for the reopening of specified provisions 
of the decree, without showing a change of circumstances subsequent to the date of the 
entry of the decree. The decree further provided that the entry of the present decree 
shall not be deemed a bar to any of the above relief; and upon the hearing of such 
petition, the record of all proceedings in the case prior to the entry of this decree shall be 
part of the record before the court on such petition and shall be considered by the court, 
together with any evidence which the Government or the defendant may submit to support 
or oppose the relief sought, including the facts and circumstances arising before or subse- 
quent to the date of this decree, and without any bar or estoppel arising by reason of the 
entry of this decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.15, 8421. 


For the plaintiff: Herbert Brownell, Jr., Attorney General; Stanley N. Barnes, 
Assistant Attorney General; Laughlin E. Waters, United States Attorney; Samuel Flatow, 


Special Assistant to the Attorney General; and James M. McGrath, Trial Attorney. 


For the defendants: David Lyons for Kosher Butchers’ Assn. of Los Angeles and 
others; and Samuel H. Sherman for Kosher Wholesale Poultry Dealers’ Assn. 


Final Judgment 


Leon R, YANKWICH, District Judge [Jn 
full text]: The United States of America, 
plaintiff, having filed its complaint herein on 
March 1, 1955, and the plaintiff and defend- 
ants, by their attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
admission by any party in respect of any 
such issue, 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is 
hereby 

Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of all the parties hereto 
and the complaint states a cause of action 
against the defendants and each of them 
under Section 1 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” as amended, com- 
monly known as the Sherman Act (15 
WSs GoSidy 

II 


[Definitions] 
As used in this Final Judgment: 
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(a) “Kosher meat’ means meat slaughtered, 
prepared and marketed in accordance with 
all orthodox Jewish requirements; 

(b) “Kosher poultry” means poultry slaugh- 
tered, prepared and marketed in accordance 
with all orthodox Jewish requirements; 

(c) “Kosher butcher” means any person 
engaged in the business of selling at retail 
kosher meat and kosher poultry and who 
meets the orthodox Jewish requirements for 
such a person; 

(d) “Kosher poultry dealer” means any 
person engaged in the business of selling 
undressed or dressed kosher poultry to 
kosher butchers and who meets the orthodox 
Jewish requirements for such a person; 

(ce) “Kashruth” means the adherence to 
the orthodox Jewish religious requirements 
relating to kosher foods; 

(f) “Shochtim” means individuals quali- 
fied to slaughter animals and poultry in 
accordance with orthodox Jewish require- 
ments; and 

(g) “Person” means any individual, part- 
nership, firm, corporation, association, trus- 
tee, or other legal entity. 


Tat 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each officer, director, member, agent, nomi- 
nee, or employee, and to any other person 
acting under, through or for such defend- 
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ant, and to any successor of the defendant 
Kosher Butchers’ Association of Los Angeles 
or the defendant Kosher Wholesale Poultry 
Dealers’ Association, and to those persons 
in active concert or participation with them 
who shall receive actual notice of this Final 
Judgment by personal service or otherwise. 


NZ 
[Practices Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining or furthering, or claiming any 
rights under, any contract, combination, 
conspiracy, agreement, understanding, plan 
or program with any other person: 

A. To ban, prohibit, prevent, limit or 
restrict the importation of kosher meat or 
kosher poultry into the State of California; 

B. To prohibit, prevent, limit, restrict 
or hinder any kosher butcher from purchas- 
ing or selling kosher meat or kosher poultry ; 

C. To refuse to deal with any slaughter- 
houses or other suppliers of kosher meat or 
kosher poultry; 

D. To limit membership in the Kosher 
Butchers’ Association of Los Angeles, its 
successor, Or any organization or group 
similar thereto, to Kosher butchers not 
engaging in competition with any other 
person in such association, organization or 
group; 

E. To fix, stabilize, or tamper with the 
Price or other terms or conditions of sale 
to be charged or used by any kosher butchers 
for kosher meat or kosher poultry. 


V 


The defendants are jointly and severally 
enjoined from directly or indirectly: 

A. Hindering, restricting, limiting or pre- 
venting, or attempting to hinder, restrict, 
limit or prevent any kosher butcher from 
purchasing or selling kosher meat or kosher 
poultry; 


B. Controlling, or attempting to control, 
through the defendant associations or other- 
wise, the prices or profit margins, or other 
terms or conditions of sale, to be charged 
or used by any kosher butcher in the sale 
of kosher meat or kosher poultry; 

C. Requiring or compelling persons slaugh- 
tering, preparing or marketing kosher meat 
and kosher poultry, including kosher butchers, 
to become members of any trade association; 
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D. Allocating or dividing with any other 
person, suppliers, customers, territories, or 
markets for the purchase, distribution or 
sale of kosher meat or kosher poultry; 

E. Requiring or compelling any supplier 
of kosher meat or kosher poultry to refrain 
from dealing with any kosher butcher or 
kosher poultry dealer; 

F, Requiring or compelling any kosher 
butcher to purchase kosher meat or kosher 
poultry from any supplier thereof; 

G. Restraining or interfering with the 
opening, or moving, of any establishment 
for slaughtering animals or poultry, or pre- 
paring or marketing kosher meat or kosher 
poultry; 

H. Willfully and knowingly circularizing 
or disseminating false or misleading in- 
formation concerning the kashruth of any 
person, product or establishment; 

I. Restraining, restricting, or interfering 
with the issuance or withdrawal of signs 
certifying to the kashruth of other persons 
engaged in the slaughtering of animals or 
poultry, or preparation or marketing of 
kosher meat or kosher poultry. 


Nothing in sections IV or V of this Final 
Judgment shall be construed to prevent any 
person (a) from lawfully buying or other- 
wise acquiring any kosher meat or kosher 
poultry business or (b) from embodying 
in a contract or agreement pertaining to the 
lawful acquisition of any such business a 
valid covenant that the seller shall not 
compete with the purchaser, or that the 
purchaser shall not compete with the seller. 


VI 
[Association Practices Enjoined| 


The defendant Kosher Butchers’ Associa- 
tion of Los Angeles is enjoined and re- 
strained from: 


A. Refusing or denying membership to 
any kosher butcher on the ground that 
another member or other members of his 
firm, partnership or corporation is or are 
members of the Kosher Butchers’ Associa- 
tion, or on the ground that the prospective 
member is or may become a competitor of 
a member or members of said Association; 

B. Collecting any dues, assessments, con- 
tributions, or other moneys to be paid to 
any person for any kashruth supervision or 
certification; 


C. Employing or paying salaries of shochtim ‘ 
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D. Prohibiting, or interfering with, adver- 
tising of kosher meat and kosher poultry, 
including but not limited to the adver- 
tising of prices by kosher butchers or 
kosher poultry dealers in newspapers, cir- 
culars, pamphlets, shop windows, show- 
cases, or by radio, television or any other 
advertising media. 


VII 
[Publication of Information| 


Nothing in this Final Judgment shall be 
construed to prevent any person from pub- 
lishing any information he believes to be 
accurate relating to the qualifications of any 
recipient of or applicant for a sign or 
symbol certifying to kashruth. 


VIII 
[Notice of Judgment] 


The defendants Kosher Butchers’ Asso- 
ciation of Los Angeles and Kosher Pouitry 
Dealers’ Association are ordered and di- 
rected to mail to each of their respective 
members a copy of this Final Judgment 
within ten days after the date of its entry. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted access during the business or office 
hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant relating to the matters contained 
in this Final Judgment and subject to the 
reasonable convenience of such defendant, 
and without restraint or interference from 
such defendant to interview officers or em- 
ployees of such defendant regarding any 
such matters, and, upon request, any such 
defendant shall submit such reports with 
respect to any such matters as may from 
time to time be necessary for the enforce- 
ment of this Final Judgment; provided, 
however, that information obtained by the 
means permitted in this section shall not be 
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divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice, except in the 
course of legal proceedings to which the 
United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


x 


[Jurisdiction Retained—Dissolution 
of Association] 


A. Jurisdiction is retained for the pur- 
pose of enabling any of the parties to this 
Final Judgment to apply to this Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction of or the carrying out 
of this Final Judgment, for the modification 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


B. It is expressly understood, in addition 
to the foregoing, that within two years 
following the date of this judgment and 
upon no less than thirty days’ notice to the 
defendants herein named, the plaintiff may 
file a petition with the Court for the dissolu- 
tion of the defendant Kosher Butchers’ 
Association, or for the reopening of the 
provisions of Sections IV, V, and VI of this 
Judgment, and such other relief as may be 
incidental thereto, without showing a change 
of circumstances subsequent to the date of 
entry of this Judgment. In the event a peti- 
tion is filed for dissolution as aforesaid, 
the provisions of Sections IV, V, and VI 
shall also be deemed reopened thereby. The 
entry of this judgment shall not be deemed 
a bar to any of the above-mentioned relief 
that the Court may grant after a hearing 
or hearings upon such petition. Upon the 
hearing of such petition, the record of all 
proceedings in this case prior to the entry 
of this judgment shall be part of the record 
before the Court on such petition and shall 
be considered by the Court, together with 
any evidence which the plaintiff or the de- 
fendant may submit to support or oppose 
the relief sought, including the facts and 
circumstances arising before or subsequent 
to the date of this judgment, and without 
any bar or estoppel arising by reason ‘of 
the entry of this judgment. 


— 
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[67,989] Colgate-Palmolive Company v. Hogue & Knott Super Market, a partner- 
ship, and Hugh H. Hogue, a partner, and John R. Knott, a partner. 

In the United States District Court for the Western District of Tennessee, Western 
Division. Civil Action No. 2559. Filed February 25, 1955. 


Tennessee Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Special 
Consumer Offers—Combination Sales.—A manufacturer of toilet articles did not waive or 
abandon its right to enforce its fair trade prices against a nonsigner by producing and/or 
distributing special packages of its fair traded articles as consumer deals or offers, through 
retailers and wholesalers of its articles, under which consumers would receive (1) two tubes 
of toothpaste in a special package at a combination price, (2) a free bottle of hair shampoo 
upon buying one dollar’s worth of any assortment of certain of its products, (3) a free 


bottle of hair shampoo upon buying any of its products. 


The manufacturer’s method of 


allocating such offers among retailers and wholesalers was fair and equitable, and the 
manufacturer issued supplements to its fair trade contracts establishing a fair trade price 
on the combination item. Also, the manufacturer’s payment for certain advertising and 
promotional services rendered by its customers was not found to be discriminatory. 


See Fair Trade, Vol. 1, 7 3145.45, 3282, 3452. 
For the plaintiff: Canada, Russell, Turner & Alexander, Memphis, Tenn. 
For the defendants: Frank White, Memphis, Tenn. 


Marion S. Boyp, District Judge [In full 
text]: This cause having come on for trial, 
the Court having heard the evidence, finds 
the facts and states the conclusions of law 
as follows: 


I. 
Findings of Fact 
[Parties] 


1. Plaintiff, Colgate-Palmolive Company, 
is a Delaware Corporation, and for juris- 
dictional purposes is a citizen of said State. 
Defendants, Hogue & Knott Super Market, 
Hugh H. Hogue and John R. Knott, are 
residents of Memphis, Tennessee, and for 
jurisdictional purposes are citizens of said 
State. The matter in controversy herein 
exceeds, exclusive of interest and costs, the 
sum or value of $3,000.00. 


2. Colgate-Palmolive Company, is en- 
gaged, and for many years past has been 
engaged, in the business of manufacturing, 
distributing and selling toilet articles, in- 
cluding, as well as other things, dental 
preparations, shaving creams, after-shave 
preparations, shampoos and other hair prep- 
arations, cosmetics, and miscellaneous 
toiletries, which are identified by trade 
marks, branks and names either owned by it 
or to the use of which it has exclusive right, 
or owned by the producer thereof. There 
are many other manufacturers of similar 
commodities of the same general class, with 
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which commodities those manufactured 
and/or distributed by plaintiff are, and have 
been, in free, fair and open competition 
throughout the United States and in the 
City of Memphis and its surrounding terri- 
tory and elsewhere in the State of Tennessee. 


3. Colgate-Palmolive Company, which is 
the successor to a business originally founded 
in 1806, has invested large sums of money 
in advertising and promoting the trade 
marked, branded and named toilet article 
products manufactured and/or distributed 
by it, with the result that such products 
have acquired a reputation for excellence 
and consistent quality and there is a nation- 
wide good will, demand and acceptance of 
them among dealers and the consuming 
public generally. Said good will is of great 
and substantial value. 


Said articles are and have been sold on 
a large scale to consumers in the City of 
Memphis and adjoining territory and else- 
where in the State of Tennessee and through- 
out the United States. 


4. Plaintiff has entered into written con- 
tracts with Tennessee retailers pursuant to 
the Fair Trade Act of Tennessee, Code 
Sections 6770.1 to 6770.6, inclusive, all sub- 
stantially in the form of Exhibit A referred 
to in the complaint and filed in these pro- 
ceedings. Numerous such contracts were 
in force prior to and during the times of the 
sales by the defendants described in the 
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pleadings and evidence. These contracts 
are still in existence with numerous retailers 
of toilet articles manufactured and/or dis- 
tributed by Colgate-Palmolive Company in 
the State of Tennessee covering the sale and 
distribution of said articles identified by 
and bearing the said distinguishing trade 
marks, brands and names. Under these con- 
tracts plaintiff has established minimum 
retail prices for said articles. 


5. Throughout the times and on the dates 
stated in the complaint and those stated 
in the pleadings and evidence in this cause, 
plaintiff has had in effect a schedule of 
minimum retail prices which are Exhibit B 
to the complaint herein, and the same have 
been published and circulated among a num- 
ber of retail dealers in Memphis and else- 
where in Tennessee. 


6. Defendants do now and have for some 
time past operated two super markets lo- 
cated at 3511 Park Avenue and 1378 North 
Hollywood Street in Memphis, Tennessee, 
wherein the defendants have sold and do 
sell toilet articles manufactured and/or dis- 
tributed by the plaintiff. 


[Sales Below Fair Trade Prices] 


7. Notwithstanding the fact that at all 
times hereinafter mentioned defendants 
have had notice and knowledge of the ex- 
istence of the Fair Trade contracts herein- 
above referred to, the minimum retail prices 
established under said contracts and price 
schedules, and the Tennessee Fair Trade 
Act, and have purchased toilet articles man- 
ufactured and/or distributed by Colgate- 
Palmolive Company with full, actual or 
constructive knowledge of said agreements 
and schedules and the aforesaid established 
minimum retail prices, defendants, until is- 
suance of the preliminary injunction in this 
cause, willfully and knowingly offered and 
displayed for sale and sold, and continued to 
offer and display for sale and sold, some of 
such articles at less than the minimum retail 
prices established as aforesaid. 

8. The sales so made by the defendants 
at prices less than those established as 
aforesaid and the acts of defendants here- 
inabove described have not, nor have any 
of them, been made in closing out tha 
owners’ stock for the purpose of discon- 
tinuing delivery of any toilet articles manu- 
factured and/or distributed by Colgate- 
Palmolive Company, nor were any such 
goods damaged or deteriorated in quality, 
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nor was any of said sales made by an officer 
acting under the order of any Court. 


9. The offering and displaying for sale 
and selling of toilet articles manufactured 
and/or distributed by Colgate-Palmolive 
Company at less than the minimum retail 
prices established by Colgate-Palmolive 
Company’s contracts with retailers under 
the Tennessee Fair Trade Act have injured 
and will continue to injure Colgate-Palmolive 
Company. Retailers who are unable profit- 
ably to compete with such price-cutting 
practices harbor resentment against the 
practices and their ill will is transferred to 
the toilet articles manufactured and/or dis- 
tributed by Colgate-Palmolive Company 
themselves. Not only will retailers then 
refuse to feature the sale of toilet articles 
manufactured and/or distributed by Colgate- 
Palmolive Company and will turn to the 
products of other manufacturers, but they 
will also be unwilling to carry a full line 
of said articles on which the consuming 
public has come to rely in protecting health. 


10. Defendants will continue their ad- 
vertising and selling activities unless en- 
joined and restrained therefrom. 


11. Plaintiff sells its toilet article products 
to both retailers and wholesalers, charging 
the same prices to all classes of trade re- 
gardless of quantities purchased. Plaintiff 
has not sold said products to defendants 
since some time in 1951 or 1952. Plaintiff 
has sold said products to United Sales 
Company and to Liberty Cash Grocers, 
Inc., from whom defendants have purchased 
the greater part of such merchandise resold 
by defendants. 


[Consumer Deals or Offers) 


12. From time to time, plaintiff has manu- 
factured and/or distributed special packages 
of its products involving so-called “con- 
sumer deals” or “consumer offers.” Such 
offers generally were sold to the trade in 
restricted quantities so that they would be 
available to the consuming public for a 
limited time only. Plaintiff customarily 
allocated the supply of any particular con- 
sumer offer among its customers in propor- 
tion to the relative amounts of plaintiff's 
toilet article products purchased by the 
customers during a period of twelve months 
preceding the distribution of the offer. 
Some dealers refused to accept the amounts 
of the special offers allocated to them, and 
other dealers instructed plaintiff’s salesman, 
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E, B, Fox, that they did not wish to handle 
any such special offer merchandise. Plain- 
tiff’s practice was to issue supplements to 
its Fair Trade contracts, adding the com- 
bination item to the products covered by 
plaintiffs Fair Trade contract, describing 
the offer and establishing a minimum resale 
retail price on the combination item. 


13. In 1954, plaintiff had a special con- 
sumer offer on its Colgate Ribbon Dental 
Cream under which two large size tubes 
containing 134 oz. each and having a regular 
minimum resale retail price of 27¢ each, 
were placed in one special carton and sold 
at the combination price of 39¢. This offer 
was allocated among plaintiff’s customers in 
the manner described above and each cus- 
tomer who had not previously instructed 
plaintiff not to send any such offers was 
shipped his allocated quantity in July, 1954. 
Plaintiff issued a supplement, dated July 1, 
1954, to the price schedule forming a part of 
its Fair Trade contract, establishing a 
minimum resale retail price of 39¢ on this 
combination. 


Plaintiff's Fair Trade price at the same. 
time for its giant size Colgate Ribbon 
Dental Cream, consisting of 3% oz. in one 
tube, was 47¢. During the period the 
combination offer was available, the con- 
sumer could have purchased either the 31%4 
oz. toothpaste at the special price of 39¢ 
or the 3% oz. in one tube for 47¢. 


14. During the period January 1 through 
September 30, 1954, plaintiff sold to the 
trade a consumer offer pursuant to which 
any consumer buying $1. worth of any 
assortment of certain specified Colgate and/or 
Vaseline brand products would receive free 
of additional cost a personal size bottle of 
Halo Shampoo, the regular Fair Trade price 
of which was 29¢. The carton containing 
the Halo bottle and the label on the bottle 
itself were specifically marked with the 
word “Free” and other language indicating 
the conditions of the offer. This deal was 
not allocated among plaintiff’s customers, 
but each customer was permitted to buy 
without limit such amount as that customer 
desired. Each dealer was furnished with 
two dozen bottles of the free Halo package 
for the first $32. of Colgate toiletries pur- 
chased and an additional dozen bottles for 
each additional $16. of Colgate toiletries 
purchased. Plaintiff issued a Fair Trade 
supplement, dated July 6, 1954, adding this 
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offer to the items covered by its Fair Trade 
contract. 


15. Defendants’ suppliers of toilet article 
products, namely, United Sales Company 
and Liberty Cash Grocers, Inc., were sold 
an allotment of the consumer offer of two 
tubes of Colgate Ribbon Dental Cream, 
large size, for 39¢ and also purchased the 
free Halo offer referred to above. In turn, 
defendants were able to buy a limited quan- 
tity of both items from their suppliers. 


16. On October 25, 1954, to enable dealers 
to clear their store inventories of the free 
Halo merchandise, plaintiff, by another sup- 
plement to the price schedule forming a part 
of its Fair Trade contracts, modified that 
consumer offer so that the personal size 
special Halo bottle could be given free 
with the purchase of any Colgate or Vase- 
line toilet article, any size, except the small 
sizes. 


17. In January, 1955, plaintiff had a 
special consumer offer on its Colgate Rib- 
bon Dental Cream under which two giant 
size tubes, each having a regular minimum 
resale retail price of 47¢, were placed in one 
special carton and sold at the combination 
price of 69¢. This offer was handled in 
similar fashion to the offer of the two tubes 
of Colgate Ribbon Dental Cream, large 
size, for 39¢, described in Finding 13, above. 


18. The practice of manufacturers in 
putting out special consumer offers or con- 
sumer deals for a limited time is a legitimate 
promotional device which has existed for 
mafly years and is particularly common 
among manufacturers of cosmetics and 
toiletries. 


19. Plaintiff's method of allocating the 
consumer offers specified above among its 
customers was fair and equitable and was 
not discriminatory. 


20. During 1954, plaintiff made available 
to its customers its Toilet Article Coopera- 
tive Advertising and Promotional Agree- 
ment whereby for certain advertising and 
promotional services to be rendered by the 
customer, plaintiff would pay its customer 
up to 3% of the customer’s purchases from 
Colgate in 1953 of toilet article and/or 
Vaseline brand products. For newspaper 
advertising, plaintiff would pay its customers 
at national line rate of the newspaper in 
which the customer’s advertising appeared, 
although the customer would have paid the 
lower local rate for the advertising. In 
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general, in Memphis and surrounding terri- 
tory the local rate was approximately two- 
thirds of the national rate. The higher 
national rate paid by plaintiff compensated 
its customers in some measure for the 
“seneral space” or “signature space” in the 
advertisements and for the incidental ex- 
penses of preparation thereof. 


Defendants were not offered plaintiff's 
Toilet Article Cooperative Advertising and 
Promotional Agreement since defendants 
were not customers of plaintiff. However, 
plaintiff did offer its said contract to jobbers 
who would advertise and the contract was 
offered to United Sales Company and 
Liberty Cash Grocers, Inc. Plaintiff's 
practices as set forth in this Finding, No. 
20, were not discriminatory. 


II. 


Conclusions of Law 


1. The advertising and selling activities 
of defendants described in the foregoing 
Findings of Fact constitute unfair competi- 
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tion, violate the legal rights of the plaintiff, 
violate the Fair Trade Act of Tennessee 
and are actionable by the plaintiff. 


Williams Tennessee Code, Sections 6770.1- 
6770.6, incl. 

Frankfort Distillers v. Liberto [1950-1951 
TrAbE CASES J 62,654], 190 Tenn. 478. 
Schwegmann v. Eli Lilly [1953 TRADE 

Cases J 67,516], 205 F. 2d 788 (5 C.). 


2. Plaintiff by its practice of manufactur- 
ing and/or distributing special packages as 
consumer deals or consumer offers has not 
waived or abandoned its rights to enforce 
the minimum resale retail prices established 
pursuant to the Fair Trade Act of Tennessee. 

3. Plaintiff has not in any way by its 
Conduct disqualified itself from obtaining 
the relief sought in this proceeding. 

4. Plaintiff has no adequate remedy of 
law and is, therefore, entitled to injunctive 
relief. 

5. A permanent injunction should be is- 
sued herein as prayed for by plaintiff. 


[7 67,990] Fisher Studios, Inc. and Robert V. Fisher v. Loew’s, Incorporated, et al. 


In the United States District Court for the Eastern District of New York. Civil 
Action No. 12920. Dated February 24, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Disqualification of Attorneys.—Where A, an attorney, and A & B, the law firm of which 
A was a member, had been disqualified from acting as attorneys for the plaintiffs in a 
treble damage action, (1) a motion to require B and C (a new attorney), individually, and 
the law firm of B & C to show cause why they should not be disqualified from acting as 
attorneys for the plaintiffs was not determined because there was no indication that B 
and C, individually, or as the firm of B & C, represented the plaintiffs; (2) a motion to 
disqualify B from representing the plaintiffs was denied because the prior disqualification 
order related to A, individually, and the firm of A & B and not to B individually; and 
(3) a motion for an order that a stipulation between A and the firm of A & B and the 
defendants be invoked in similar actions pending in other district courts was denied on 
the ground that the court had no power to make an order binding on these courts. 


See Private Enforcement and Procedure, Vol. 2, 1 9013.519. 

For the parties: Louis Phillips, Attorney for Paramount Pictures Corporation and 
Special Counsel for all other defendants in this proceeding. 

Bleecker & Cohen (Paul O. Bleecker, of counsel) for Arnold Malkan and Robert 
Ellner, individually and the law firm of Malkan & Ellner. 

For a prior decision of the U. S. District Court, Eastern District of New York, see 
1954 Trade Cases {| 67,725. 


[Disqualification of Attorneys | 


Apruzzo, District Judge [In full text]: 
This action is one civil in nature and was 


instituted to recover damages in an anti- 
trust action against a large number of 
motion picture producers and distributors, 
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the defendants named in the complaint. 
The complaint is signed by both Isacson 
and Malkan in the following manner: 


Arnold G. Malkan 
David H. Isacson 
Attorneys for plaintiffs 
500—5th Avenue 

New York 36, N. Y. 


On November 7, 1952, an order was 
issued requiring Arnold G. Malkan and 
David H. Isacson, Practicing law as the 
firm of Malkan & Isacson, to show cause 
why that firm and each of its members 
should not be disqualified from acting as 
attorneys for the plaintiffs in this action. 
On November 19, 1952, an order was en- 
tered appointing a Special Master to hear 
and report upon the question of the qualifi- 
cation or disqualification of David H. Isac- 
son and the firm of Malkan & Isacson to 
represent the plaintiffs in the instant action. 


Pursuant to that order protracted hear- 
ings were held by the Special Master, much 
testimony was taken, and a voluminous 
report was filed recommending the dis- 
qualification of David H. Isacson and the 
firm of Malkan & Isacson from appearing, 
further representing, or in any way acting 
directly or indirectly as attorneys or coun- 
sel for the plaintiffs in this action. A mo- 
tion was subsequently made to confirm, the 
Special Master’s report and on April 13, 
1954, an order was entered adopting and 
confirming the report of the Special Master 
disqualifying David H. Isacson and the 
firm of Malkan & Isacson from represent- 
ing the plaintiffs in this action. A motion 
was then made on behalf of Malkan & Isac- 
son and David H. Isacson for a new trial 
based upon newly discovered evidence, and 
after argument and a hearing an order was 
made denying that motion. 


[Motions] 


The motion before me now is pursuant 
to an order to show cause issued Novem- 
ber 9, 1954, (a) requiring Arnold G. Malkan 
and Robert Ellner, a new attorney, indi- 
vidually, and the firm of Malkan & Ellner 
in which name they are Practicing law, to 
show cause why Malkan and Ellner, indi- 
vidually, and the law firm and each and 
every member of said law firm should not 
be disqualified from acting as attorneys in 
this action. 
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(b) Why a stipulation dated February 3, 
1952, which reads in part as follows: 


“8. Counsel for the defendants have 
been advised that Malkan & Isacson in- 
tend to file four new actions against the 
defendants herein or some of them. In 
respect of these actions, or any other 
actions, if commenced, the attorneys for 
the plaintiffs therein, Malkan & Isacson, 
and the defendants hereby consent to a 
stay of all proceedings, except as pro- 
vided in paragraph 9 hereof, and agree 
that the failure to file disqualification 
proceedings shall not constitute a waiver 
of their right to do so, but such right 
shall be subject to the provisions of 
paragraph 11 hereof, 


“9. It is further agreed that in said 
new actions, the defendants shall have 
the right to make any motion addressed 
to the complaint which they deem proper, 
including but not limited to motions ad- 
dressed to the jurisdiction of the Court, 
service of process, the venue, the failure 
of the complaint to state a cause of 
action, or to make the complaint more 
definite and certain. If no such motions 
shall be made, the defendants will serve 
their answer within twenty days after 
service and the defendants who may have 
been properly served in said action agree 
that the date of issue as to them: shall 
be as of twenty days from the date of 
service, regardless of any motion ad- 
dressed to the complaint, and plaintiffs 
may then file a note of issue. 


“10. In the Kunz and Court-DeGraw 
actions, an answer will be interposed by 
at least one defendant within 30. days, 
and upon such filing a note of issue may 
be served and filed. 


PU tite shalibe finally determined 
in this action that David H. Isacson and 
Malkan & Isacson are qualified or dis- 
qualified, and if such determination in 
this proceeding is that such qualification 
or disqualification embraces 35 mm. anti- 
trust actions, 16 mm. anti-trust actions 
and under-reporting actions, such determi- 
nation shall be binding upon David H. 
Isacson, Malkan & Isacson, and the de- 
fendants herein, in all cases involving 
35 mm. anti-trust actions, 16 mm. anti- 
trust actions and under-reporting actions, 
including those hereinabove mentioned.” 


should not be deemed to be binding upon 
and to disqualify Malkan and Ellner, indi- 
vidually, and the law firm of Malkan & 
Ellner and any members thereof, not only 
as to the present proceeding but various 
other actions pending in other jurisdictions 
in which the defendants in this action, or 
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some of them, are parties. The entire 
stipulation is not set out—only the part 
relevant to this motion. The stipulation 
has affixed thereto the signatures of Mal- 
kan & Isacson, by B. J. Nova, attorneys 
for the plaintiffs; Multer, Nova & Seymour 
(B. J. Nova), attorneys for David H. Isac- 
son and Malkan & Isacson, and Louis Phillips 
as Special Counsel for the defendants. 


(c) On the argument of this motion it 
appeared that on December 14, 1954, Mal- 
kan & Isacson stipulated to substitute David 
H. Isacson, individually, as the attorney 
for these plaintiffs. The substitution was 
filed in the Clerk’s Office of this Court on 
December 17, 1954. The defendants now 
request that this stipulation of substitution 
be canceled of record for reasons to which 
I will allude later in this opinion. 


[Rulings] 


With respect to request (a), I find noth- 
ing in the records of this Court to indicate 
that Arnold G. Malkan and Robert Ellner, 
individually, or as a firm of Malkan & 
Ellner, presently represent the plaintiffs. 
That factor is therefore not an issue and a 
decision is unnecessary. 


With respect to request (b), an order 
was entered on November 19, 1952, which 
contained the following paragraph: 


ORDERED that the taking of all dep- 
ositions and any and all other pro- 
ceedings by any party hereto (except 
for those proceedings necessary to effect 
the reading, correcting, signing, certifica- 
tion and filing of the deposition of David 
H. Isacson heretofore taken), be and 
the same hereby are stayed until such 
time as may be fixed by this Court in 
the order to be entered herein after the 
Court has received and acted upon the 
report of said Special Master, granting 
or denying said motion for disqualifi- 
cation. 


On April 13, 1954, an order was entered 
confirming the Special Master’s report which 
reads in part as follows: 


4. That the said David H. Isacson, 
Esq. and the firm of Malkan & Isacson, 
Esqs. are hereby ordered to refrain from 
representing, acting for, aiding, advising, 
or counseling, in any manner whatever, 
directly or indirectly, plaintiffs in this 
action in any respect having to do with 
or in any way related to the subject 
matter of this litigation. 
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In the stipulation of February 3, 1953, 
paragraph 3 reads as follows: 

3. The stay in the Fisher action of all 
proceedings shall remain in full force and 
effect, as provided in the Order of Judge 
Abruzzo, dated the 19th day of No- 
vember 1952. 

With relation to David H. Isacson and 
the firm of Malkan & Isacson, they are 
clearly bound by paragraph 3 of the stipula- 
tion of February 3, 1952, by that part of 
the order dated November 19, 1952, appear- 
ing above, and that part of the order of 
April 13, 1954, which is quoted above. The 
defendants are entitled to an order to this 
effect. 

Regarding (c), the stipulation of substi- 
tution dated December 14, 1954, and filed 
in the Clerk’s Office on December 17, 1954, 
this stipulation is in direct conflict and 
barred by the stipulation and orders to 
which I have just referred. The defendants 
are entitled to an order directing the Clerk 
to expunge this stipulation of substitution. 


The defendants also seek, apparently, to 
disqualify Malkan, individually. I have no 
power to do this. The order of reference 
was comprehensive enough but the order 
of April 13, 1954, entered upon the affirm- 
ance of the Special Master’s report dis- 
qualified David H. Isacson and the firm 
of Malkan & Isacson. It is not within 
my power to make any change in that order 
and, therefore, that part of the motion 
cannot be granted. Malkan cannot be dis- 
qualified individually upon the affidavits 
now submitted by the defendants. There 
was no hearing on the qualification or dis- 
qualification of Malkan before the Special 
Master and, hence, no report. 

In Malkan’s affidavit he makes reference to 
the “Nickerson” case (Consolidated Theatres 
v. Warner Bros. Cir. Man. Corp. (1954 TRADE 
Cases J 67,862], 216 F. (2d) 920 (CGA: 
2d). The Circuit Court of Appeals upheld 
the disqualification of Nickerson, individually, 
and his law firm of Nickerson & Gold. 
The Special Master’s report in the instant 
case is similar in legal effect to the “Nicker- 
son” case. There is a distinction between 
the “Nickerson” case and the instant case. 
While it is true that Malkan, individually, 
has not been disqualified, he is a party to 
and bound by the terms of the stipulation 
of February 3, 1952. There is nothing to 
indicate in the “Nickerson” case that there 
was a stipulation of this character. I can- 
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not tell what order was issued in the 
“Nickerson” case in the lower court. In the 
instant case, there is a stay in the stipula- 
tion of February 3, 1952, and in the orders 
of November 19, 1952, and April 13, 1954. 

With regard to other actions pending 
in other district courts of a similar nature, 
the defendants in this motion have re- 
quested an order that the stipulation of 
February 3d be invoked in these cases. I 
have no power to make an order which 
would be binding on these courts. Un- 
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doubtedly, defendants have the legal right 
in these jurisdictions to urge the contents 
of the stipulation of February 3, 1952, and 
the decisions heretofore rendered in the 
instant case. So far as I know, and my 
attention has not been called to anything 
to the contrary, the orders of November 
19, 1952, and April 13, 1954, have not as 
yet been reviewed. 

Submit an order in conformity with this 
decision. 


[1 67,991] 
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Anderson, et al. 


Sterling Drug, Inc. v. William Ernest Anderson et al. Colgate-Palmolive 


Lever Brothers Company v. William Ernest 


In the United States District Court for the Eastern District of Tennessee, North- 
eastern Division. Civil Action Nos. 900, 905, and 906. Filed December 9, 1954. 


Tennessee Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Federal Court Actions—Motion to 
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Remit Plaintiffs to State Courts—Constitutionality of Fair Trade Act Under State 
Constitution—A Federal District Court, in actions brought to enjoin defendants from 


See Fair Trade, Vol. 1, 7 3085.45, 3410, 


For the plaintiffs: Cox, Epps, Miller & Weller, Johnson City, Tenn., for plaintiffs in 
Nos. 905 and 906; and Cox, Epps, Miller & Weller, Johnson City, Tenn., and Rogers, Hoge 
& Hills, New York, N. Y., for plaintiff in No. 900. 


For the defendants: Simmonds, Bowman & Herndon, Johnson City, Tenn., for 
defendants in Nos. 900, 905, and 906. Morison, Murphy, Clapp & Abrams, Washington, 
D. C., for the intervenor. 


Memorandum 
[Motion to Remit Plaintiffs to State Courts] 


Rosert L. Taytor, District Judge [In full 
text]: A motion has been filed by defend- 
ants to remit plaintiffs to the state courts on 
questions relating to the Tennessee Fair 
Trade Law, Code sec. 6770.1. Actions were 
commenced in the three cases for injunctive 
relief against the selling by defendants of 
certain of plaintiffs’ trademark-bearing prod- 
ucts below retail list prices furnished by 
plaintiffs. In case No. 900, plaintiff sues, 
also, for damages. The Sperry and Hutchin- 
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son Company intervened as a defendant for 
the reason that trading stamps furnished by 
this company allegedly were involved in 
the cut-rate practices of defendants, the liti- 
gation, therefore, being a threat to the 
intervenor’s interests. 


[Constitutionality of Fair Trade Act 
Attacked } 


Certain defenses raised by the intervenor 
and other defendants involve questions of 
State constitutionality and validity of the 
state fair trade law. These are: That the 
state fair trade law violates Article I, secs. 
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8 and 22, and Article II, sec. 17, of the Con- 
stitution of Tennessee; that it is invalid be- 
cause inconsistent with the state’s anti-trust 
law, Code sec. 5880; also, that it was invalid 
when enacted because inconsistent with the 
Sherman Anti-trust Law, 15 U.S. C., sec. 1, 
and has not been re-enacted since enact- 
ment of the McGuire Act, which purported 
to cure the inconsistency in this and similar 
state acts. The state law is further objected 
to on the grounds that it goes beyond the 
police powers of the state and is an invalid 
delegation to private persons of state powers. 


Questions raised by these defenses could 
be answered by reference to state court 
decisions, were any to be found. Except 
Frankfort Distillers Corp. v. Liberto [1950- 
1951 TrapE Cases { 62,654], 190 Tenn. 478, 
which upheld the Tennessee Fair Trade Act 
as, topAmnt. pls sec..22) the squestions ystated 
above have not been answered by the state 
courts in reported opinions. Other defenses 
raised are of federal, or of mixed state and 
federal character. As to the state’s view- 
point on questions of mixed character, there 
is to be found no help in state court deci- 
sions. Questions purely federal in descrip- 
tion are not considered: in disposition of the 
motion to remit. 


Motion to remit is construed by the Court 
to mean that further action on the merits 
and on federal questions should be stayed 
until the parties have had sufficient oppor- 
tunity to commence appropriate proceed- 
ings in a state court looking to a decision 
of those questions which can be determined 
with finality only by the state’s appellate 
courts. Commencement of such proceedings 
would then operate as a stay until their 
termination. It it should be held in the state 
courts that the state’s fair trade act is in- 
valid, that would be sufficient ground for 
dismissal of the cases here. But if the fair 
trade act should be upheld in the state 
courts, the actions here would then proceed. 


A great number of decisions have been 
examined in an effort to discover a con- 
trolling principle, if any exists. It appears 
that there are no situations in which the 
federal court must remit the parties to the 
state courts. There are, however, a number 
of situations in which the federal court 
should so remit the parties, a duty that is 
regarded as so compelling as to amount, for 
all practical purposes, to a mandate. The 
problem arises only in those cases involving 
state law, or state action, and questions of 
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state law or constitutionality are presented 
which have not been adjudicated by the 
state courts. 


A considerable number of decisions con- 
cern actions brought in federal court for 
relief against questionable state law, or some 
form of allegedly invalid state action. In 
such cases the practice has uniformly been 
to remit the parties to the state courts. See, 
as illustrative of this group, Alabama Comm’n 
v. Southern R. Co., 341 U. S. 341; Shipman v. 
DuPre, 339 U. S. 321; A. F. of L. v. Watson, 
327 U. S. 582; Spector Motor Co. v. Me- 
Laughlin, 323 U. S. 101; Railroad Commrn vw. 
Pullman Co., 312 U. S. 496; Chicago v. Field- 
crest Dairies, 316 U. S. 168. 


Another group presents the opposite situ- 
ation, namely, actions brought for relief 
im accord with state law, or state action. In 
these cases the practice has not been to 
remit the parties to the state courts. Illus- 
trative of this group are, Meredith v. Winter 
Haven, 320 U. S. 228; Cohen, Friedlander & 
M. Co. v. Massachusetts M. L. I. Co., 6 Cir., 
166 F. 2d 63; Campania Engraw Com'l E. 
Ind, v. Schenley Dist. Corp., 9 Cir., 181 F. 
2d 876; Janes v. Sackman Bros, Co., 2 Cir., 
177 F. 2d 928; Preston v. Aetna Life Ins. Co., 
7 Cir., 174 F. 2d 10; Brownell v. Sueluro, 
9 Cir., 206 F. 2d 892; Harlow v. Ryland, 
8 Cir:, 172: F.2d 784. 


Whether the relief sought is against state 
action, or in accord with it, does not, how- 
ever, present a clear line of demarcation 
between those cases where the parties are, 
and those where the parties are not, re- 
mitted to the state courts. Most of the cases 
cited in the last group would fall into a 
third classification, namely, those in which 
the parties must not be remitted to the state 
courts. This third group includes those 
cases where diversity exists and plaintiffs 
seek in the federal courts enforcement of 
some right arising under state law, common 
or statutory. Whether state law, or the 
right claimed, or the defense asserted, has 
been construed by the state courts is of no 
decisive consequence. In the absence of 
state case law in such cases, the federal 
courts will place their own construction 
upon the state statute, right, or matter of 
defense. In so doing, they will use what 
materials are available in an effort to decide 
as they anticipate the state courts would 
have decided. But they will not hesitate 
to reach a decision merely because unad 
judicated questions of state law are in- 
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volved. Following are but a few of the 
many cases that fall within this group. 
MacGregor v. State Mutual Co., 315 U. S. 
280; Kentucky-Tennessee Light & Power Co. 
v. City of Paris, Tenn., 6 Cir., 48 F. 2d 795; 
State of California v. Fred S. Renauld & 
Co., 9 Cir., 179 F. 2d 605; Meredith v. Board 
of Public Instruction, 5 Cir., 112 F. 2d 914; 
Continental Casualty Co. v. Padgett, 123 F. 
Supp. 847; McAfee v. Cargill, Inc., 121 F. 
Supp. 5; Firemen’s Ins. Co. v. Chicago, St. 
P., M. & O. Ry. Co., 116 F. Supp. 289; In re 
Michealson, 113 F. Supp. 929; Beck v. F. W. 
Woolworth Co., 111 F. Supp. 824; Forsgren 
v. Gilhoz, 110 F. Supp. 647. 


Analysis of the cases points with consid- 
erable clarity to what may be regarded as 
controlling principles, or a controlling prin- 
ciple, on the question of whether the parties 
should be remitted, or must not be remitted 
to the state courts. Remitting of parties is 
not required by any statute or rule of com- 
ity, but is done in the exercise of the federal 
court’s equity jurisdiction. If no equity re- 
lief is sought, no case exists for remission 
of the parties. Even in equity cases, the 
parties are remitted only in exceptional 
cases. In Meredith v. Winter Haven, 320 
U. S. 228, the court mentioned six of the 
exceptional cases, then added (p. 236), 


“So too a federal court, adhering to the 
salutary policy of refraining from the un- 
necessary decision of constitutional ques- 
tions, may stay proceedings before it, to 
enable the parties to litigate first in the 
state courts on questions of state law, 
decision of which is preliminary to, and 
may render unnecessary, decision of the 
constitutional question presented.” 


This is a discretion which resides in the 
federal court in cases where its equity 
jurisdiction is invoked and an exceptional 
situation is presented. While remitting is 
discretionary in theory, in practice it amounts 
to a mandate in the exceptional cases. Yet 
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it is just as mandatory in an action at law 
for damages or enforcement of a legal right 
that the parties not be remitted. Even in a 
remitted case, the federal court does not 
foreclose itself from deciding the questions 
of state law. It merely stays its hand until 
the parties have had reasonable opportunity 
to have questions of state law adjudicated 
in the courts of the state. If they do not 
seasonably avail themselves of that opportu- 
nity, the federal court will proceed. It will 
proceed, also, on the very strong presump- 
tion that the state law is valid. Douglas v. 
New Haven R. Co., 279 U. S. 377. 


[Plaintiffs Remitted] 


In the light of the foregoing, the case is 
one for remitting of the parties. Union Car- 
bide & Carbon Corp. v. White River Dis- 
iributors, Inc. [1954 Trane Cases § 67,711], 
118 F. Supp. 541. The Court does not 
undertake to advise the parties as to how 
they shall proceed in the state courts, except 
to mention in passing that Tennessee has 
its declaratory judgment act available to 
both plaintiffs and defendants. Code secs. 
8835 et seg. As plaintiffs are the parties 
seeking relief, they should have the first 
opportunity to institute the appropriate pro- 
ceedings in the state courts. 


Accordingly, plaintiffs should be allowed 
30 days from entry of the companion order 
herein within which time to start the state 
proceedings. -However, as defendants are 
the parties who insist that plaintiff should 
be remitted to the state courts as a means 
of testing the defenses raised by defendants, 
they should be allowed 15 days to commence 
appropriate proceedings following the 30- 
day period accorded plaintiffs, in the event 
plaintiffs do not avail themselves of the 
opportunity given them within their 30 days. 
Proceedings in this Court meanwhile should 
be stayed. 


Let an order be prepared, accordingly. 


[| 67,992] United States v. General Railway Signal Company, Westinghouse Air 
Brake Company, and Western Railroad Supply Company. 


In the United States District Court for the Western District of New York. Civil 
Action No. 5237. Filed March 15, 1955. 


Case No. 1125 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—M onopolies—Consent Decree—Practices Enjoined— 
Acquisition of Assets or Stock, Control of Business Policies, Interlocking Directors, and 
Organization of New Concern—Railroad-Highway Grade Crossing Protective Devices. 
—In a consent decree entered against three manufacturers of railroad-highway grade 
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crossing protective devices, two of the manufacturers were prohibited from acquiring or 
holding any stock or other financial interest in the third manufacturer and from acquiring 
or holding the ownership, physical assets, or good will of the third manufacturer. Each 
of the manufacturers was enjoined from dominating, controlling, or exercising any power 
or authority with respect to the business, financial, or promotional policies of any other 
defendant and from having officers, directors, or employees in common with any other de- 
fendant. The manufacturers also were prohibited from agreeing to organize any concern 
to engage in the manufacture, distribution, or sale of highway crossing gates or gate 
activating mechanisms. 


See Combinations and Conspiracies, Voi. 1, J 2005.648, 2005.735, 2005.833; Monopolies, 
Vol. 1, { 2610.120, 2610.420. 
_ Combinations and Conspiracies—Consent Decree—Practices Enjoined—Bidding Prac- 
tices.— Manufacturers of railroad-highway grade crossing protective devices were enjoined 
by a consent decree from entering into any understanding with any other person engaged 
in the manufacture of highway crossing gates or gate activating mechanisms to refuse to 
submit a bid for the sale of such products, or to make a bid higher than or identical with 
the bid of any other person, or to submit collusively a bid. 

See Combinations and Conspiracies, Vol. 1, J 2005.503. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Purchase and 
Sale Restrictions.——Manufacturers of railroad-highway grade crossing protective devices 
were prohibited by a consent decree from entering into any understanding with any other 
defendant which obligates such other defendant (1) to refrain from purchasing or ordering 
highway crossing gates or gate activating mechanisms from a defendant or any other 
person, or (2) to refrain from selling or otherwise disposing of highway crossing gates or 
gate activating mechanisms to a defendant or any other person. The manufacturers also 
were enjoined from entering into any understanding with any other defendant or any 
other person engaged in the manufacture of highway crossing gates or gate activating 
mechanisms to (1) refrain from the manufacture, distribution, or sale or solicitation for 
sale of highway crossing gates or gate activating mechanisms, or (2) allocate or divide 
manufacturing or sales territories, customers, distribution channels or markets in the 
manufacture, distribution, or sale of highway crossing gates or gate activating mechanisms. 

See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.760, 2005.785. 

Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Contingent Provision—Three manufacturers of railroad-highway 
grade crossing protective devices were ordered by a consent decree to grant patent licenses 
to any applicant. A reasonable and nondiscriminatory royalty could be charged. However, 
the manufacturers were only required to grant licenses (1) if either of two of the manu- 
facturers granted a license to the third manufacturer, or (2) if the third manufacturer 
granted a license to either or both of the other two manufacturers, under (a) patents 
owned or controlled by each manufacturer on the date of the entry of the decree, and (b) 
patents which are issued to, acquired by, or applied for, by each of the manufacturers 
within five years from the date of the entry of the decree, except patents which are based 
on inventions of a manufacturer’s officers or employees made while affiliated with the manu- 
facturer, which patents are not dominated by one or more patents owned or controlled 
by the manufacturer at the date of the decree. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30, 8341.20, 8421. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Worth Rowley, 
Charles F. B. McAleer, W. D. Kilgore, Jr., W. Wallace Kirkpatrick, William F. Rogers, 
and John O. Henderson. 

For the defendants: Cummings and Lockwood, by Walter B. Lockwood, for General 
Railway Signal Company. Raichle, Tucker and Moore, by Frank G. Raichle; and Brown, 
Fox, Blumberg and Markheim, by Jacob Logan Fox, for Western Railroad Supply Com- 
pany. Kenefick, Bass, Letchworth, Baldy and Phillips, by Robert M. Hitchcock; and 
Cravath, Swaine and Moore, by Benjamin R. Shute, for Westinghouse Air Brake Company. 

For a prior decision of the U. S. District Court, Western District of New York, see 
1952 Trade Cases {| 67,376. 


Trade Regulation Reports | 67 992 


70,220 


Final Judgment 


Knicut, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 9, 1952, 
and a stipulation herein on March 15, 1955; 
the defendants herein having appeared and 
filed their several answers to the original 
complaint denying any violations of law; 
and the plaintiff and defendants by their 
respective attorneys herein having severally 
consented to the entry of this Final Judg- 
ment and without trial or adjudication of 
any issue of fact or law herein and without 
admission in respect of any such issue, 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is hereby 


Ordered, Adjudged and Decreed as fol- 
lows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,” commonly known as the Sherman 
Act, as amended. 


TT 
[Definitions] 

As used in this Final Judgment: 

(A) “General” shall mean defendant Gen- 
eral Railway Signal Company, a corporation 
organized and existing under the laws of 
the State of New York; 

(B) “Westinghouse” shall mean defend- 
ant Westinghouse Air Brake Company, a 
corporation organized and existing under 
the laws of the Commonwealth of Pennsyl- 
vania; 

(C) “Western” shall mean defendant 
Western Railroad Supply Company, a cor- 
poration organized and existing under the 
laws of the State of Delaware; 

(D) “Grade Crossing Device” shall mean 
any signal, gate or combination thereof, 
capable, when installed at a railroad-high- 
way grade crossing and automatically con- 
trolled by other equipment responsive to the 
approach of a train to the crossing, of indi- 
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cating to pedestrians or vehicular traffic over 
the crossing that a train is approaching; 

(E) “Highway crossing gates” shall mean 
any grade crossing device having an arm 
operable between a lowered position in 
which it obstructs non-railroad traffic ap- 
proaching the crossing, and a raised position 
in which the arm clears or does not ob- 
struct such traffic; 

(F) “Gate activating mechanism” shall 
mean the portion of a highway crossing 
gate that operates the arm, together with 
parts of such mechanism specifically de- 
signed and marketable as components thereof, 
including, but not limited to, the gate oper- 
ating mechanism covered by Part 194 of the 
specifications and requisites of the Signal 
Section of the Association of American Rail- 
roads, last officially approved in March, 
1951; 

(G) “Person” shall mean any individual, 
firm, partnership, corporation, association, 
trustee or any other business or legal entity; 

(H) “Subsidiary” shall mean in respect 
of any defendant, a corporation a majority 
of whose outstanding voting stock is owned, 
or directly or indirectly controlled, by such 
defendant; 

(1) “Patent” means Letters Patent of the 
United States of America, and all reissues 
and extensions thereof, relating to the manu- 
facture, use or sale of highway crossing 
gates or gate activating mechanisms, or 
both (exclusive of “other equipment” re- 
ferred to in (D) above). 


WILL 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, successors 
and assigns and to each of their officers, 
directors, agents and employees, and to all 
other persons acting under, through or for 
such defendant but shall not apply to 
(a) transactions or operations solely be- 
tween such defendant and a subsidiary or 
subsidiaries thereof or (b) transactions or 
operations outside the United States which 
do not affect the foreign or domestic com- 
merce of the United States. Each defendant 
is hereby ordered and directed to take such 
steps as are necessary to secure compliance 
by its officials, subsidiaries and such other 
persons, described above, with the terms 
of this Final Judgment. 
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IV 
[Acquisitions of Assets or Stock] 


(A) Defendant Westinghouse is enjoined 
and restrained from acquiring or holding, 
directly or indirectly, legal title to or any 
beneficial interest in any shares of capital 
stock of, or any bonds, debentures, or other 
evidence of indebtedness (except those evi- 
dences issued to cover credit purchases in or 
incident to the ordinary course of business) 
issued by, defendant Western; 


(B) Defendant General is enjoined and 
restrained from acquiring or holding, di- 
rectly or indirectly, legal title to or any 
beneficial interest in any shares of capital 
stock of, or any bonds, debentures, or other 
evidence of indebtedness (except those evi- 
dences issued to cover credit purchases in 
or incident to the ordinary course of busi- 
ness) issued by, defendant Western; 


(C) Each of the defendants Westing- 
house and General is enjoined and restrained 
from acquiring, directly or indirectly, by 
purchase, merger, consolidation or other- 
wise, and from holding or exercising after 
such acquisition, ownership or control of the 
business, physical assets (except goods or 
products bought in or incident to the 
ordinary course of business) or good will, 
or any part thereof, of defendant Western. 


Vv 


[Control of Business Policy—Interlocking 
Directors | 


(A) Each of the defendants is enjoined 
and restrained from dominating, controlling 
or exercising any power or authority with 
respect to, or attempting to dominate, con- 
trol or exercise any power or authority with 
respect to, the business, financial or pro- 
motional policies, practices, operations, man- 
agement, expansion or other business policy 
or act of any other defendant, provided, 
however, that nothing contained in this 
subsection (A) shall be construed to pro- 
hibit or restrain transactions between the 
defendants in the ordinary course of busi- 
ness; 

(B) Each of the defendants is enjoined 
and restrained from causing, authorizing 
or knowingly permitting any of its officers, 
directors or employees to serve as an Officer, 
director or employee of any other defendant, 
provided, however, that this subsection (B) 
shall not prevent Western from utilizing 
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the services of a sales agent who is also a 
sales agent of one but not both of the other 
defendants. 


VI 


[Agreements Terminated—Patent Licensing 
Permitted] 


The following agreements, and any agree- 
ments or arrangements amendatory thereof 
or supplemental thereto, having been termi- 
nated: 


(1) Agreement between Western and Gen- 
eral, dated June 22, 1932, 


(2) Agreement between Western and Union 
Switch & Signal Company (now Westing- 
house), dated June 22, 1932; defendants 
are jointly and severally enjoined and re- 
strained from entering into or adhering to, 
directly or indirectly or claiming any rights 
under, any contract, agreement or under- 
standing, that has as its purpose or effect the 
continuing or renewing of any of the agree- 
ments, contracts or understandings above 
listed, provided, however, that nothing con- 
tained in this Section VI shall prevent a 
defendant from granting licenses under any 
of its patents to any other defendant. 


VII 
[Purchasing and Selling] 


Each of the defendants is enjoined and 
restrained from combining or conspiring or, 
directly or indirectly, entering into, adhering 
to or claiming any rights under any con- 
tract, agreement or understanding with any 
other defendant which obligates or commits 
such other defendant (a) to refrain from 
purchasing or ordering highway crossing 
gates or gate activating mechanisms from 
a defendant or any other person, or (b) to 
refrain from selling or otherwise disposing 
of highway crossing gates or gate activating 
mechanisms to a defendant or any other 
person, provided, however, that this Section 
VII shall not apply to highway crossing 
gates or gate activating mechanisms (1) 
of special design which another defendant 
has developed or prepared to manufacture 
for Western, or (2) covered by patents or 
patent rights owned or controlled by West- 
ern and not acquired from any other de- 


fendant. 
AWAIT 


[Bidding, Manufacturing, and Distribution 
Practices | 


(A) Defendants are jointly and severally 
enjoined and restrained from combining or 
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conspiring, or from entering into or ad- 
hering to, directly or indirectly, any con- 
tract, agreement or understanding with any 
other defendant or any other person en- 
gaged in the manufacture of highway cross- 
ing gates or gate activating mechanisms in 
the United States of America, its terri- 
tories or possessions to: 


(1) Refuse to submit a bid for the sale 
of highway crossing gates or gate activating 
mechanisms, or to make a bid therefor 
higher than, or identical with the bid of 
any other person, or to submit collusively 
a bid therefor; 


(2) Grant, allocate, designate or divide 
manufacturing or sales territories, customers, 
distribution channels or markets in the 
manufacture, distribution or sale of highway 
crossing gates or gate activating mechan- 
isms; 

(3) Refrain from the manufacture, dis- 
tribution or sale or solicitation for sale of 
highway crossing gates or gate activating 
mechanisms; provided, however, that noth- 
ing contained in these subsections (1), (2) 
and (3) shall prohibit arrangements by 
defendant Western with any such other 
persons other than another defendant, whereby 
such other persons shall be the sole repre- 
sentatives of the defendant in a specified 
territory or territories for the sale of such 
of defendant’s products as are not manufac- 
tured or otherwise sold by such other per- 
son, and provided further that subsections 
(1), (2) and (3) of this Section VIII shall 
not apply to contracts, agreements or un- 
derstandings expressly excepted from the 
provisions of Section VII hereof, 

(B) Each defendant is enjoined and re- 
strained from entering into any contract, 
agreement or understanding with any other 
defendant to form or organize, or assist 
in the formation or organization of, directly 
or indirectly, any third person to engage 
in the manufacture, distribution or sale 
of highway crossing gates or gate activating 
mechanisms. 


IX 


[Licensing of Patents—Contingent 
Provision] 

(A) The provisions of this Section IX 
shall be applicable to (a) Westinghouse if 
it should grant a license to Western, (b) 
General if it should grant a license to 
Western, and (c) Western if it should 
grant a license to Westinghouse and/or 
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General, under (1) any, some or all patents 
owned or controlled by it on the date of 
entry of this Final Judgment; and (2) any, 
some or all patents which are issued to, 
acquired by or applied for by it within 
five (5) years from the date of entry of 
this Final Judgment, except patents which 
are based on inventions or discoveries of its 
officers or employees made while affiliated 
with or employed by it, which patents are 
not dominated by one or more patents 
owned or controlled by it at the date of 
this Final Judgment; 


(B) Each defendant to which the pro- 
visions of this Section are applicable as 
aforesaid is ordered and directed, in respect 
of any of its patents as to which it has 
granted a license falling under the pro- 
visions of subsection (A) hereof, to grant 
a license to any applicant making written 
request therefor; 


(C) Each of the defendants is enjoined 
and restrained from including any restric- 
tion or condition whatsoever in any license 
or sublicense granted by it pursuant to 
the provisions of subsection (B) of this 
Section IX except that 


(1) The license may be non-transfer- 
able; 


(2) A reasonable and nondiscriminatory 
royalty may be charged and collected; 

(3) Reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or any other person acceptable 
to the licensee who shall report to the 
licensor only the amount of the royalty 
due and payable; 

(4) The license may require the licensee 
to affix the statutory patent notices to all 
devices manufactured thereunder; 


(5) Reasonable provision may be made 
for the licensor to cancel the license 
upon bankruptcy or insolvency of the 
licensee, or upon failure of the licensee 
(a) to pay royalties, (b) to permit the 
inspection of his books and records, or 
(c) to affix the statutory patent notices; 

(6) The license must provide that the 
licensee may cancel the license at any 
time after one (1) year from the initial 
date thereof by giving 30 days’ written 
notice to the licensor, but any stich can- 
cellation shall not abrogate the obligation 
of the licensee to pay royalties accrued 
to the date of such cancellation; 


(D) Upon receipt of a written request 
for a license under the provisions of this 


Copyright 1955, Commerce Clearing House, Inc. 


Number 19—95 
4-7-55 


Section IX, the defendant to whom such 
request is addressed shall advise the ap- 
plicant in writing within thirty (30) days 
of receipt of such request, of the royalty 
it deems reasonable for the patent or 
patents to which the application pertains. 
If the defendant and the applicant are 
unable to agree upon what constitutes a 
reasonable royalty, within sixty (60) days 
from the date such application for the 
license was received by the defendant, the 
defendant or the applicant may apply to this 
Court for a determination of a reasonable 
royalty, giving notice thereof to the de- 
fendant or applicant as may be appropriate 
and the Attorney General, and the de- 
fendant shall make such application forth- 
with upon request of the applicant. In any 
such proceeding the burden of proof shall 
be upon the defendant to whom application 
is made to establish a reasonable royalty. 
Pending the completion of any such court 
proceeding, the applicant shall have the 
right to make, use and vend under the 
patent or patents to which its application 
pertains, without the payment of royalty or 
other compensation, but subject to the 
following provisions: Such defendant or 
the applicant may, with notice to the Attor- 
ney General, apply to the Court to fix an 
interim royalty rate pending final determina- 
tion of what constitutes a reasonably [reason- 
able] royalty. If the Court fixes such interim 
royalty rate, the defendant patent owner shall 
then issue and the applicant shall accept 
a license providing for the periodic payment 
of royalties at such interim rate from the 
date of the filing of such application to the 
Court. If the applicant fails to execute a 
license for the payment of royalties deter- 
mined by the Court or fails to pay any 
interim or other royalty or to perform any 
other condition stipulated by the Court, 
in accordance therewith, such action shall 
be ground for the dismissal and denial of 
his application. Where an interim license 
or sublicense has been issued pursuant to 
this subsection or where the applicant has 
exercised any right under the patent, rea- 
sonable royalty rates, if any, as finally de- 
termined by the Court, shall be retroactive 
for the applicant and for all other licensees 
under this judgment at the option of such 
licensees to the date of the application to 
the Court to fix such reasonable royalty 


rate; 
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(E) Nothing herein contained shall pre- 
vent any applicant or licensee from attack- 
ing in any manner the validity or scope of 
any of the aforesaid patents nor shall this 
Final Judgment be construed as importing 
any validity or value to any of the said 
patents; 


(F) Each of the defendants is enjoined 
and restrained from making any sale or 
other disposition of any of the patents cov- 
ered by subsection (A) of this Section 
which deprives the defendant of the power 
or authority to license such patents unless 
it sells, transfers or assigns such patents 
upon the condition that the purchaser, 
transferee or assignee shall observe the re- 
quirements of this Section IX regarding 
the patents so acquired and the purchaser, 
transferee or assignee who is not otherwise 
bound by this Final Judgment shall file with 
this Court, prior to the consummation of 
said transaction, an undertaking to be bound 
by the provisions of this Section IX with 
respect to the patents so acquired. 


xX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice, upon the written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Anti-trust Division, and on reasonable 
notice to any defendant made to its prin- 
cipal office, shall be permitted, subject to 
any legally recognized privilege, 


(a) access, during the office hours of 
the defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the pos- 
session or under the control of the 
defendant relating to any matters con- 
tained in this Final Judgment; and 

(b) subject to the reasonable conven- 
ience of the defendant and without re- 
straint or interference from it to interview 
officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 

For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Anti-trust Division, made 
to its principal office, shall submit such 
written reports with respect to any of the 
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matters contained in this Final Judgment 
as from time to time may be necessary for 
the enforcement of this Final Judgment. 


No information obtained by the means 
provided in this Section X shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compliance 
with this Final Judgment, or as otherwise 
required by law. 
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XI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification, amend- 
ment or cancellation of any of the pro- 
visions thereof, the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[167,993] United States v. R. L. Polk & Company, H. A. Manning Company, The 
Price & Lee Co., C. B. Page Directory Company, and Association of North American 
Directory Publishers. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 13135. Filed March 16, 1955. 


Case No. 1180 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Territories and Restriction of Competition or Services.—Publishers of city 
directories were prohibited by a consent decree from entering into any understanding 
(1) to allocate any city, territory, or market as the exclusive city, territory, or market 
of any publisher, (2) to hinder or prevent any publisher from publishing a city directory 
or from soliciting or obtaining the sponsorship of any Chamber of Commerce, Board of 
Trade, or other similar civic or trade organization, or (3) to refrain from competing with 
any publisher, except under a reasonable covenant not to compete contained in a directory 
business purchase and sale agreement. The publishers arid a trade association were 
enjoined from giving, loaning, or otherwise making available to any person any directory 
library unless copies of any or all of the directories contained therein are available to 
any other publisher upon reasonable and nondiscriminatory terms. Also, the publishers 
were prohibited from giving, loaning, or otherwise making available to any person any 
directory library upon the condition that the recipient will not support, endorse, or 
sponsor any other publisher or any other city directory. 


See Combinations and Conspiracies, Vol. 1, J 2005.025, 2005.468, 2005.660; Monopolies, 
Vol. 1, f 2610.240. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Interlocking Directorates.—Publishers of city directories were prohibited by a consent 
decree from permitting any of their officers, agents, or employees to serve, at the same 
time, as an officer, agent, or employee of any other publisher except a wholly-owned or 
controlled subsidiary. The decree provided that this prohibition shall not prevent a pub- 
lisher from permitting any of its officers, agents, or employees to serve also as an officer, 
agent, or employee of a defendant trade association, but only, in so doing, on clearly 
revealing such dual capacity. 


See Combinations and Conspiracies, Vol. 1, { 2005.735; Monopolies, Vol. 1, J 2610.420. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Discrimination and Sales Below Cost.—Publishers of city directories were prohibited by 
a consent decree from (1) discriminating or attempting to discriminate against any pub- 
lisher in the sale or distribution to publishers of city directories for use in any directory 
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U.S.v. R.L. Polk & Co. 
library, or (2) knowingly selling, offering for sale, or causing to be sold city directories 


below cost for the purpose or with the effect of destroying a competitor or eliminating 
competition. , 


See Combinations and Conspiracies, Vol. 1, J 2005.630, 2005.759; Monopolies, Vol. 1, 
 2610.280, 2610.680. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions.—A publisher of city directories was prohibited, for a period of ten years, 
from purchasing or acquiring any of the physical assets, business, or good will of any 
other publisher, except upon application to the court and a showing that such acquisition 
may not tend substantially to lessen competition or to create a monopoly in the applica- 
tion, sale, or distribution of city directories in any section of the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005.460; Monopolies, Vol. 1, { 2610.120. 


Combinations and Conspiracies — Trade Associations — Consent Decree — Practices 
Enjoined—Specific Relief.—An association of publishers of city directories was prohibited 
by a consent decree from requiring, as a condition of membership, that any publisher 
agree to refrain from competition with any person engaged in the publication, sale, or 
distribution of city directories. The association was ordered to (1) grant, upon request, 
and upon reasonable and nondiscriminatory terms and conditions, membership in the 
association to any person who shall have published a city directory in two or more cities 
or towns having a population of 5,000 or more persons, (2) make its library exchange 
available, upon request, to any publisher who is a member of the association upon rea- 
sonable and nondiscriminatory terms and conditions, (3) mail a copy of the decree to 
each person who within five years prior to the date of the entry of the decree has been 
a member of, or has applied for membership in, the association, and (4) publish and 
make known generally to the trade the fact that any publisher may participate in the 
activities and benefits of the association and of the library exchange during its existence 
upon reasonable and nondiscriminatory terms and conditions. 


See Combinations and Conspiracies, Vol. 1, J 2017.121; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8301.60, 8421. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Worth Rowley, 
Special Assistant to the Attorney General; and William D. Kilgore, Jr., Harry N. Burgess, 
William H. McManus, and Donald Ferguson, Attorneys. 

For the defendants: Everett H. Wells, Detroit, Mich. for R. L. Polk & Co., The 


Price & Lee Co., C. B. Page Directory Co., and Association of North American Directory 
Publishers. Robert V. Johnson, Laconia, N. H., for H. A. Manning Co. 


Final Judgment 


Frank A. Picarp, District Judge [Jn full 
text]: Plaintiff United States of America, 
having filed its complaint herein on January 
8, 1954; the defendants, and each of them, 
having severally appeared herein, and the 
parties hereto, by their respective attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or adju- 
dication of any issue of fact or law herein, 
and without this Final Judgment constitut- 
ing any evidence or admission with respect 
to any issue of fact or law herein. 

Now, therefore, upon the consent of the 
parties hereto, by their respective attorneys, 
and without any trial or adjudication of any 
issue of fact or law herein, it is; 

Ordered, adjudged and decreed as follows: 


Trade Regulation Reports 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint states a cause of action 
against the defendants, and each of them, 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “Person” means an individual, part- 
nership, corporation, association or other 
legal entity; 
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(B) “Publisher” means any person en- 
gaged in the business of compiling, publish- 
ing, selling or distributing a city directory; 

(C) “City directory” means a book con- 
taining the names and addresses of persons 
within a given geographical area, such 
information being compiled principally from 
but not limited to original information ob- 
tained by an actual canvass of residences 
and business places within such area; 

(D) “Directory exchange” means an of- 
fice operated or controlled by defendant 
Association of North American Directory 
Publishers, or any member thereof, which 
engages in the exchange of city directories 
between publishers thereof; 

(E) “Directory library” means a collec- 
tion of directories taken from more than 
one city throughout the United States; 

(F) “Corporate defendants” means each 
and all of the defendants R. L. Polk & 
Company; H. A. Manning Company; The 
Price & Lee Co.; C. B. Page Directory 
Company, and any subsidiary of any such 
defendant; 

(G) “Association” shall mean the de- 
fendant Association of North American 
Directory Publishers. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
servants, employees, attorneys, subsidiaries, 
successors and assigns, and to those persons 
in active concert or participation with any 
defendant who shall have received actual 
notice cf this Final Judgment by personal 
service or otherwise. 


IV 
[Association's Activities] 


(A) Defendant Association is ordered and 
directed to grant, upon request, and upon 
reasonable and nondiscriminatory terms and 
conditions, membership in said Association 
to any person who shall have published a 
city directory in two or more cities or towns 
having a population of 5,000 or more 
persons; 

(B) Defendant Association is enjoined 
and restrained from requiring, as a condi- 
tion to membership in said Association or 
otherwise, that any publisher agree to re- 
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frain from competition with any person 
engaged in the publication, sale or distribu- 
tion of city directories; 

(C) Defendant Association is, so long as 
it shall operate a library exchange, ordered 
and directed to make such library exchange 
and the facilities thereof available, upon re- 
quest, to any publisher who is a member 
of said Association upon reasonable and 
nondiscriminatory terms and conditions. 


V 
[Individual Practices Enjoined| 


The corporate defendants are jointly and 
severally enjoined and restrained from, 
directly or indirectly: 

(A) Permitting any of their officers, agents, 
servants or employees to serve, at the same 
time, as an officer, agent, servant or em- 
ployee of any other publisher except a 
wholly-owned or controlled subsidiary. Noth- 
ing in this subsection (A) shall prevent a 
defendant from permitting any of its officers, 
agents, servants or employees, to serve also 
as an officer, agent, servant or employee of 
the Association, but only, in so doing, on 
clearly revealing his dual capacity of officer, 
agent, servant or employee for both the 
publisher and the Association. This sub- 
section shall not apply to relations between 
defendant H. A. Manning Company and 
H. A. Manning Co. of New York, Inc.; 


(B) Giving, loaning or otherwise making 
available to any person any directory library 
upon the condition, agreement or under- 
standing that the recipient of such di- 
rectory library will not support, endorse 
or sponsor any other publisher or any other 
city directory. In the event a publisher 
should lose the sponsorship, indorsement or 
support of any person to whom such pub- 
lisher shall have given, loaned or made 
available a directory library, then, and in 
that event, such publisher shall not be pro- 
hibited by this Section from demanding 
from the succeeding publisher, reimburse- 
ment for his costs of such directory library 
and upon failure or refusal of the succeed- 
ing publisher to pay said costs from repos- 
sessing or otherwise removing said directory 
library; 

(C) Discriminating or attempting to dis- 
criminate against any publisher in the sale 
or distribution to publishers of city di- 
rectories for use in any directory library; 

(D) Knowingly selling, offering for sale 
or causing to be sold city directories below 
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cost for the purpose or with the effect of 
destroying a competitor or eliminating 
competition. 

VI 


[Concerted Practices Enjoined| 


(A) The corporate defendants are jointly 
and severally enjoined and restrained from, 
directly or indirectly, entering into, adher- 
ing to, maintaining or claiming any rights 
under, any contract, agreement, understand- 
ing, plan or program with any defendant or 
with any other publisher, or with any 
central agency of or for publishers, to; 


(1) designate or allocate any city, ter- 
ritory or market as the exclusive city, ter- 
ritory or market of any publisher for the 
publication, sale or distribution of city 
directories: 


(2) hinder, restrict, limit or prevent any 
publisher from publishing a city directory 
or from soliciting or obtaining the sponsor- 
ship of any Chamber of Commerce, Board 
of Trade or other similar civic or trade 
organization in connection with the publica- 
tion, sale or distribution of city directories; 


(3) refrain from competing or to leave 
any publisher free from competition in the 
publication, sale or distribution of city di- 
rectories in any city, territory or market, 
except under a reasonable covenant not to 
compete contained in a directory business 
sale-and-purchase agreement not otherwise 
prohibited by this Final Judgment; 

(B) The defendants are jointly and sev- 
erally enjoined and restrained from, directly 
or indirectly, giving, loaning or otherwise 
making available to any person any di- 
rectory library unless copies of any or all 
of the directories contained therein are 
available to any other publisher upon rea- 
sonable and nondiscriminatory terms. This 
provision shall not apply to a directory 
library maintained by a defendant at its 
own place of business and under its exclu- 
sive control and supervision. 


VII 
[Acquisitions Prohibited] 


For a period of ten years after the date 
of this Final Judgment the defendant R. L. 
Polk & Company is enjoined and restrained 
from, directly or indirectly, purchasing or 
acquiring any of the physical assets, busi- 
ness or good will of any other publisher 
except upon application to this Court and 
a showing that such acquisition may not 
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tend substantially to lessen competition or 
to create a monopoly in the publication, sale 
or distribution of city directories in any 
section of the United States. 


VIII 


[Notice of Judgment and Availability 
of Association’s Benefits] 


The defendant Association is ordered and 
directed forthwith to: 


(A) Mail a copy of this Final Judgment 
to each person who within five years prior 
to the date of its entry has been a mem- 
ber of, or has applied for membership in, 
said Association, and 

(B) Publish and make known generally 
to the trade the fact that any publisher 
may participate in the activities and benefits 
of the Association and of the library ex- 
change during its existence upon reasonable 
and nondiscriminatory terms and conditions. 


IX 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attor- 
ney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
made to its principal office, be permitted: 

(A) Access, during the office hours of 
said defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment; 

(B) Subject to the reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters; 

(C) To require any defendant to submit 
such written reports relating to any of the 
matters contained in this Final Judgment 
as from time to time may become necessary 
for the purpose of enforcement of this Final 
Judgment. 

No information obtained by means pro- 
vided in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
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ment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 
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Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, or the modification of any of 


the provisions thereof, for the enforcement 
x of compliance therewith or for the punish- 
[Jurisdiction Retained] ment of violations thereof. 
Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 


[67,994] Hathaway Motors, Inc., et al. v. General Motors Corporation, et al. 


In the United States District Court for the District of Connecticut. Civil Action 
No. 5072. Dated March 1, 1955. Filed March 4, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for More Definite Statement—Use of Discovery Procedures.—A defendant’s motion 
for more definite statements of (1) the way it allegedly restrained interstate commerce, 
(2) the manner in which it transacts business within the district, and (3) the alleged acts 
of misconduct was denied, without prejudice to the defendant’s right to use discovery 
procedures, since it did not appear that the defendant was unable to frame a responsive 
pleading. 


See Private Enforcement and Procedure, Vol. 2, J 9013.170. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion to Dismiss or Quash Service of Summons—Pending Deposition—A defendant’s 
motion to dismiss or to quash the return of service of summons on the ground that the 
plaintiffs have not shown that the defendant transacts business within the district was 
denied where the plaintiffs had moved to take the defendant’s deposition in order to resolve 
this issue. The denial of the motion was without prejudice to the defendant’s right to 
renew the motion after the taking of the deposition. 


See Private Enforcement and Procedure, Vol. 2, J 9013.40, 9013.575. 


For the plaintiffs: Sydney Alderman, New Haven, Conn., and Malkan & Ellner, 
New York, N. Y. 


For the defendants: Frank T. Healey and James Healey (Healey & Healey), Water- 
bury, Conn.; T. Holmes Bracken, New Haven, Conn.; Robert L. Sullivan, New Milford, 
Conn.; Henry M. Hogan, General Counsel, Detroit, Mich., and New York, N. Y.; L. Homer 
Surbeck and William Reed (Hughes, Hubbard, Blair & Reed), New York, N. Y.sGyril 
Coleman (Day, Berry & Howard), Hartford, Conn.; Frank S, Bensel and Frederic T. Shea 
(Kelley, Drye, Newhall & Maginnes), New York, N. Y.; Raymond E. Hackett and G. F. 
Lowman (Cummings & Lockwood), Stamford, Conn.; Wiggin & Dana, New Haven, 
Conn. 


For other opinions of the U. S. District Court, District of Connecticut, see 1955 Trade 
Cases {] 67,995, 67,996, 67,997. 


Memorandum on Motions of Defendant Na- 
tional Automobile Dealers Association 


statement of the way it restrained inter- 
state commerce, in what manner it transacts 


for More Definite Statement and 
to Dismiss or in Lieu Thereof 
to Quash the Return of 
Service of Summons 


SMi1TH, District Judge [Jn full text]: De- 
fendant NADA has moved for more definite 
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business within the District of Connecticut, 
and for the full facts and details of other 
alleged acts of misconduct. 


NADA is entitled to the information 
sought. However, since it does not appear 
that NADA is unable to frame a responsive 
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pleading, the motion for more definite state- 
ment is denied without prejudice to its right 
to use the discovery procedures available. 

NADA has also moved to dismiss or in 
lieu thereof to quash the return of service 
of summons because, it claims, plaintiffs 
have not shown that NADA transacts busi- 
ness within this district. Plaintiffs have 
moved to take NADA’s deposition in order 
to resolve the issue. 
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This motion is therefore denied without 
prejudice to its renewal after the taking of 
NADA’s deposition. 


More than twenty days after the com- 
mencement of the action plaintiffs moved 
for an order directing NADA to submit to 
a deposition on the venue issue. In such 
circumstances, under Rule 26(a), leave of 
the court is not required. The motion is 
denied. 


This particular point seems suited to dis- 
position by means of preliminary depositions. 


[| 67,995], Hathaway Motors, Inc., et al. v. General Motors Corporation, et al. 


In the United States District Court for the District of Connecticut. Civil Action 
No. 5072. Dated March 1, 1955. Filed March 4, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure-—Suit for Civil Damages—Necessary Averments 
to State Cause of Action Under Sherman Act—Concerted Activity—Conscious Parallelism. 
—A motion by an automobile dealers’ association to dismiss a complaint on the ground 
that it failed to allege a violation by conspiracy to restrain trade or a violation by an attempt 
to monopolize was denied, where the complaint alleged that the present system of auto- 
mobile distribution clogs competition by cutting off unfranchised dealers from the sources 
of supply of current model automobiles, that the public is injured by manufacturer control 
of retail pricing in the new and used car markets and by forced tie-in sales of accessories and 
service at excessive prices, that the plaintiffs have been damaged by being forced out of business 
through the inability to compete with franchised dealers, and that the defendants maintain 
the system by their exclusive dealing contracts and various forms of pressure exerted on 
banks, finance companies, newspapers, and legislative bodies. Although the complaint 
contained no specific allegation of concerted activity, such activity may be drawn from 
the complaint as a whole. The plaintiffs relied on conscious parallelism to satisfy this 
requirement, and such business behavior is admissible circumstantial evidence from which 
the trier may infer agreement. The difficulties of persuading the trier to draw the inference 
should not cause the dismissal of the complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9009.170. 


For the plaintiffs: Sydney Alderman, New Haven, Conn., and Malkan & Ellner, 


New York, N. Y. 
For the defendants: Frank T. Healey and James Healey (Healey & Healey), Water- 
bury, Conn.; T. Holmes Bracken, New Haven, Conn.; Robert L. Sullivan, New Milford, 
Conn.; Henry M. Hogan, General Counsel, Detroit, Mich., and New York, N. Y.; L. Homer 
Surbeck and William Reed (Hughes, Hubbard, Blair & Reed), New York, N. Y.; Cyril 
Coleman (Day, Berry & Howard), Hartford, Conn.; Frank S. Bensel and Frederic T. Shea 
(Kelley, Drye, Newhall & Maginnes), New York, N. Y.; Raymond E. Hackett and G. F. 
Lowman (Cummings & Lockwood), Stamford, Conn.; Wiggin & Dana, New Haven, 
Conn. 
For other opinions of the U. S. District Court, District of Connecticut, see 1955 Trade 
Cases {| 67,994, 67,996, 97,997. 
Memorandum on Defendant National 


Automobile Dealers’ Motion 
to Dismiss 


complaint brought by plaintiffs under the 
treble damage provisions of the anti-trust 
laws. NADA claims that the complaint 
fails to allege a violation by conspiracy to 
restrain trade, Sec. 1, or a violation by 
attempt to monopolize, Sec. 2; further, if 
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SmitH, District Judge [In full text]: De- 
fendant NADA has moved to dismiss the 
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such allegations are found in the complaint 
as to the other defendants, still as to 
NADA’s part it is insufficient. 


NADA made another motion to dismiss 
or in lieu thereof to quash the return of sum- 
mons. It has been denied without prejudice 
to its renewal after the taking of depositions 
on the issue of NADA’s doing business in 
this district. 


[Allegations of Complaint] 


In regard to the present motion, the com- 
plaint is short on factual assertions to sup- 
port the claimed violations and it does seem 
to lack a specific allegation of concerted 
activity by the defendants. However, the 
path of a plaintiff through the mountains 
of anti-trust pleadings is a treacherous one. 
If the plaintiff is lengthy, he is being re- 
dundant, vague or evidential; if he is or 
attempts to be concise, he has no case or 
is pleading conclusions only. From the 
plaintiffs’ complaint we gather the follow- 
ing allegations: the present system of auto- 
mobile distribution restricts the free flow 
of goods in commerce and clogs competi- 
tion by cutting the unfranchised independent 
dealers off from the sources of supply of 
current model automobiles; the public is 
injured by manufacturer control of retail 
pricing in the new and used car markets 
and by forced tie-in sales of accessories and 
service at excessive prices; the plaintiffs 
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have been damaged by being forced out of 
business through inability to compete with 
franchised dealers; and the defendants main- 
tain the system by their exclusive dealing 
contracts, careful policing of “leakage” of 
cars to independent dealers, and various 
forms of pressure effectively exerted on 
banks, finance companies, newspapers, and 
legislative bodies. 

NADA, representing the franchise dealers 
and located in Washington, D. C., is claimed 
to have a supporting role, functioning in the 
public relations, newspaper, and lobbying 
fields. 

[Conscious Parallelism] 


As mentioned above there appears to be 
lacking a specific allegation of concerted 
activity. It may be drawn from the com- 
plaint as a whole, however, Conspiracy, 
either through express or tacit agreement, 
is not a dead issue under the Sherman Act. 
See Justice Clark’s opinion in Theatre Enter- 
prises v. Paramount [1954 TrapEe CAsEs 
67,640], 346 U. S. 537. The plaintiffs 
seem to rely on “conscious parallelism” to 
satisfy this requirement. Such business be- 
havior is admissible circumstantial evidence 
from which the trier may infer agreement. 
The difficulties of persuading the trier to 
draw the inference should not cause dis- 
missal of the complaint at this time. 


The motion to dismiss is denied. 


[67,996] Hathaway Motors, Inc., et al. v. General Motors Corporation, et al. 


In the United States District Court for the District of Connecticut. Civil Action 
No. 5072. Dated March 1, 1955. Filed March 4, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action Under Sherman Act.—An automobile manufacturer’s motion 
to dismiss a complaint of unfranchised automobile dealers was denied, where the com- 
plaint alleged that automobile manufacturers and others maintain a system of exclusive 
dealer franchises which operates to exclude from the business of selling current model 
cars those independent dealers who will not submit to the system; that the system is 
maintained by a careful policing designed to restrain franchised dealers from selling to 
independent dealers and is supported by various forms of pressure exerted on banks, 
finance companies, newspapers, and legislative bodies; that the system fosters, and is 
in fact guilty of, forced tie-in sales of accessories and services at excessive prices; that 
the public is deprived of free competitive pricing by the control over retail prices exerted 
by the manufacturers in the new and used car markets; and that the independent dealers 
are being forced out of business because of the inability to compete with franchised 
dealers. Taking the allegations as true, the complaint describes a situation in which 
a would-be distributor is denied access to sources of supply because of exclusive dealing contracts 
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Hathaway Motors, Inc. v. General Motors Corp. 

and alleges the operation of a system which causes a restriction on the free flow of 
goods in commerce and a potential clog on competition. Also, concerning the lack of 
a clear cut assertion of concerted activity, the difficulties of convincing the trier to draw 
the inference of agreement from proof of parallel business activity should not militate 
against the complaint. 

See Private Enforcement and Procedure, Vol. 2, § 9009.170. 


For the plaintiffs: Sydney Alderman, New Haven, Conn., and Malkan & Ellner, 
New York, N. Y. 


For the defendants: Frank T. Healey and James Healey (Healey & Healey), 
Waterbury, Conn.; T. Holmes Bracken, New Haven, Conn.; Robert L. Sullivan, New 
Milford, Conn.; Henry M. Hogan, General Counsel, Detroit, Mich., and New York, N. Wes 
L. Homer Surbeck and William Reed (Hughes, Hubbard, Blair & Reed), New York 
N. Y.; Cyril Coleman (Day, Berry & Howard), Hartford, Conn.; Frank S. Bensel and 
Frederic T. Shea (Kelley, Drye, Newhall & Maginnes), New York, N, Y.; Raymond 
E. Hackett and G. F. Lowman (Cummings & Lockwood), Stamford, Conn.; Wiggin & 


Dana, New Haven, Conn. 


For other opinions of the U. S. District Court, District of Connecticut, see 1955 
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Memorandum on Defendant General Motors 
Corporation’s Motion to Dismiss 


Smiru, District Judge [Jn full text]: 
Plaintiffs, formerly independent, unfran- 
chised automobile dealers, are suing for 
treble damages under the anti-trust laws. 
They have joined as defendants General 
Motors Corporation, Ford Motor Company, 
and the Chrysler group as manufacturers, 
certain “authorized” or franchised dealers, 
and various others including the General 
Motors Acceptance Corporation, Chrysler 
Sales Corporation, and the National Auto- 
mobile Dealers Association. 


[Defendant's Contentions] 


Defendant General Motors Corporation 
has moved to dismiss the complaint for 
failure to state a claim upon which relief 
can be granted. In its attack GMC has 
segmented the complaint and endeavored 
to show the failings of each part—the 
“whole is no greater than the sum of its 
parts” approach. Summarizing, GMC says 
the following: it is not enough merely to 
complain of an alleged violation in the 
words of the statute but facts must be 
shown establishing misconduct, Black and 
Yates v. Mahogany Association, 129 F. 2d 
227, 231, and the plaintiffs allege no facts 
showing a restraint on commerce by GMC; 
the necessary allegations of facts establish- 
ing a violation through conspiracy, contract, 
or agreement are missing and “conscious 
parallelism” alone does not constitute a 
violation, Theatre Enterprises v. Paramount 
Film Distributing Corp. [1954 Trape Cases 
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67,640], 346 U. S. 537, 541; there is no 
real allegation of public injury and there 
hardly could be such because competition 
has been steadily increasing over the years 
to its high peak of the present day; that 
the defendants did not choose to do busi- 
ness with the plaintiffs is a local matter 
not under the anti-trust provisions, United 
States v. Bausch and Lomb [1944-1945 Trane 
CAsES § 57,224], 321 U. S. 707, Brosious v. 
Pepsi-Cola [1946-1947 Trapr Cases { 57,459], 
155 F. 2d 99; and it was the plaintiffs’ pur- 
chases of cars with defective titles in their 
“bootleg” operations which was the proxi- 
mate cause of their injury, not the defend- 
ants’ failure to deal with them. 


GMC would have this court find that the 
complaint fails to meet the requirements 
set forth in Feddersen Motors v. Ward 
(CA 10, 1950) [1950-1951 TrapE Cases 
{ 62,579] 180 F. 2d 519, 522: 


“And in a case of this kind brought 
by an individual suitor for the recovery 
of three-fold damages, it is essential that 
the complaint allege a violation of the Act 
in the form of undue restriction or ob- 
struction of interstate commerce and 
damages to plaintiff proximately result- 
ing from the acts and conduct which 
constitute the violation. But injury to 
the plaintiff alone is not enough upon 
which to predicate such an action. There 
must be harm to the general public in 
the form of undue restriction of inter- 
state commerce. : And a general 
allegation of the forming of such a com- 
bination or conspiracy with resulting 
injury to the public and to the plaintiff 
is not enough. While detail is not neces- 


1 67,996 


70,232 


sary it is essential that the complaint 
allege facts from which it can be deter- 
mined as a matter of law that by reason 
of intent, tendency, or the inherent nature 
of the contemplated acts, the conspiracy 
was reasonably calculated to prejudice 
the public interest by unduly restricting 
the free flow of interstate commerce.” 


[Plaintiffs’ Contentions] 


The plaintiffs object to atomizing the 
complaint. They claim it should be read as 
a whole, and if so approached, they say it 
satisfies the purpose of pleadings as de- 
scribed in Hickman v,. Taylor, 329 U. S. 
495, 501: 


“The new Rules, however, restrict the 
pleadings to general notice-giving 
and invest the deposition-discovery proc- 
ess with a vital role in the preparation for 
trial.” 


Plaintiffs claim that they have alleged 
the aggregate effect of all the acts of the 
defendants and their conspiracy as embodied 
in the exclusive dealing distribution system, 
and that such is sufficient. 


[Motion to Dismiss] 


In dealing with a motion to dismiss for 
failure to state a claim, the rule of Dioguardi 
v. Durning, (CA 2, 1944) 139 F. 2d 774, 
should be kept in mind. Such dismissal 
should not be granted unless it appears to 
a certainty that plaintiff is entitled to no 
relief under any state of facts which could 
be proved in support of the claim. 


[Sufficiency of Complaint} 


Reminded of this, what do we find in the 
complaint? Plaintiffs allege the rigid main- 
tenance of a system of exclusive dealer 
franchises, arbitrarily limited in number 
and location, which operates to exclude from 
the business of selling current model auto- 
mobiles those independents who will not 
submit and conform to the system. Plain- 
tiffs allege the system is maintained by a 
careful policing designed to restrain fran- 
chised dealers from selling to independents 
and is supported by various forms of pres- 
sure effectively exerted on banks, finance 
companies, newspapers, and even legislative 
bodies. Plaintiffs say the system fosters, 
and is in fact guilty of, forced tie-in sales 
of accessories and services at excessive 
prices. They say the public is deprived of 
free competitive pricing by the control over 
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retail prices exerted by the manufacturers 
in both the new and used car markets. And 
they allege their own injury, being forced 
out of business because of inability to com- 
pete with franchised dealers. 


‘Taking the allegations as true, the situa- 
tion may be characterized as one in which 
a would-be distributor is denied access to 
sources of supply because of exclusive deal- 
ing contracts. Standard Oil Co. v. United 
States [1948-1949 TrapeE Cases { 62,432], 
337 U. S. 293, involved the reverse circum- 
stances. A big supplier had tied up many 
outlets with requirements contracts. The 
Supreme Court said, p. 314: 


“Tt cannot be gainsaid that observance 
by a dealer of his requirements contract 
with Standard does effectively foreclose 
whatever opportunity there might be for 
competing suppliers to attract his patron- 
age, and it is clear that the affected pro- 
portion of retail sales of petroleum products 
is substantial Standard’s use of 
the contracts creates just such a potential 
clog on competition as it was the purpose 
of Section 3 to remove wherever, were it 
to become actual, it would impede a sub- 
stantial amount of competitive activity.” 


The plaintiffs would seem to have alleged 
a system the operation of which causes 
a restriction on the free flow of goods in 
commerce and a “potential clog on com- 
petition.” 
[Conscious Parallelism] 


One further item demands attention. The 
complaint lacks a clear cut assertion of 
concerted activity by the defendants. The 
plaintiffs seem to rely on the inference of 
“conscious parallelism.” 


Theatre Enterprises v. Paramount, supra, 
involved a neighborhood motion picture 
exhibitor who was trying to break the sys- 
tem used by various distributors of “first-run’” 
showings in downtown areas of Baltimore. 
The court said, pp. 540-541: 


“The crucial question is whether re- 
spondents’ conduct toward petitioner 
stemmed from independent decision or 
from an agreement, tacit or express. To 
be sure, business behavior is admissible 
circumstantial evidence from which the 
fact finder may infer agreement : 
circumstantial evidence of consciously 
parallel behavior may have made heavy 
inroads into the traditional judicial atti- 
tude toward conspiracy but ‘conscious 
parallelism’ has not yet read conspiracy 
out of the Sherman Act entirely.” 
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It is open to plaintiffs to prove conscious 
parallelism of business activity. Difficulties 
of convincing the trier to draw the inference 
of agreement from the proof of parallelism 


should not militate against the complaint at 
this time. 

Defendant General Motors’ motion to dis- 
miss is denied. 


[67,997] Hathaway Motors, Inc., et al. v. General Motors Corporation, et al. 


In the United States District Court for the District of Connecticut. Civil Action 
No. 5072. Dated March 3, 1955. Filed March 4, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Parties Plaintiff—Class Action—A motion to dismiss a treble damage action as a 
class action was granted on the ground that the plaintiffs had not sufficiently detailed 
the nature and extent of the class. 


See Private Enforcement and Procedure, Vol. 2, J 9005.20. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for Summary Judgment.—A defendant’s motion for a summary judgment in a 
treble damage action was denied on the ground that it did not appear as a matter of 
law that the defendant was entitled to a judgment on the pleadings. An affidavit could 
not be considered since the plaintiffs had not had an opportunity to prepare by discovery 
procedure to meet the issues raised by the affidavit. 


See Private Enforcement and Procedure, Vol. 2, J 9013.675. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motions to Strike and for More Definite Statement.—Motions to strike and motions for 
more definite statements are in disfavor. 


See Private Enforcement and Procedure, Vol. 2, J 9013.170, 9013.595. 


For the plaintiffs: Sydney Alderman, New Haven, Conn., and Malkan & Ellner, 


New York, N. Y. 


For the defendants: Frank T. Healey and James Healey (Healey & Healey), 
Waterbury, Conn.; T. Holmes Bracken, New Haven, Conn.; Robert L. Sullivan, New 
Milford, Conn.; Henry M. Hogan, General Counsel, Detroit, Mich., and New York, N. Y.; 
L. Homer Surbeck and William Reed (Hughes, Hubbard, Blair & Reed), New York, 
N. Y.; Cyril Coleman (Day, Berry & Howard), Hartford, Conn.; Frank S. Bensel and 
Frederic T. Shea (Kelley, Drye, Newhall & Maginnes), New York, N. Y.; Raymond E. 
Hackett and O. F. Lowman (Cummings & Lockwood), Stamford, Conn.; Wiggin & 
Dana, New Haven, Conn. 

For other opinions of the U. 8S. District Court, District of Connecticut, see 1955 
Trade Cases J 67,994, 67,995, 67,996. 


Memorandumon DefendantGeneral Motors’ recent decision in the exclusive-dealing 


Motions for Summary Judgment, to 
Dismiss as a Class Action, for Sep- 
arate Statements, and to Strike 


SmitH, District Judge [Jn full text:] 
General Motors has moved for summary 
judgment under Rule 56 as an alternative 
to its motion to dismiss. It does not appear 
as a matter of law that GM is entitled to 
a judgment on the pleadings as they now 
stand. See Dictograph Products, Inc. v. Fed- 
eral Trade Commission, CA 2, 1954 [1955 
MRADEM GASES 41167,032]) ——0 Fi 2d) —, for a 
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franchise field. The affidavit of Mr. Huf- 
stader may not be considered at this point 
in the absence of opportunity of plaintiffs 
to prepare by discovery procedure to meet 
the issues raised thereby. 


GM has moved to dismiss as a class action 
under Rule 23 because facts are not alleged 
demonstrating that it is a class action and 
that the plaintiffs will adequately represent 
the class. Plaintiff Hathaway and _ his 
counsel, Arnold Malkan, have filed affidavits 
in opposition, claiming they will fairly rep- 
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resent the independent dealers allegedly 
damaged by the defendants. The plaintiffs 
have not sufficiently detailed the nature and 
extent of the class. The action may be 
dismissed as a class action. 

Motions to strike and for more definite 


statement are in disfavor. See Moore’s Fed- 
eval Practice, 2d Ed., Vol. 2, p. 2317 and 
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Richardson v. Conners Marine Co., 141 F. 2d 
226, 228 (CA 2, 1944). If the motion to 
strike were granted, the complaint would 
all but disappear. 

The motions of General Motors for sum- 
mary judgment, for separate statements 
and to strike are denied. The motion to 
dismiss as a class action is granted. 


[] 67,998] United States v. The Association of American Battery Manufacturers, et al. 
In the United States District Court for the Western District of Missouri, Western 


Division. 


Civil Action No. 6199. Filed March 7, 1955. 


Case No. 1013 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Channelization Program.—A manufacturer of storage batteries consents to be bound by 
the provisions of a previously entered consent decree prohibiting merchandisers of batteries, 
battery manufacturers, scrap metal dealers, a smelter, and a trade association from channel- 
ing the distribution of used storage batteries and the lead salvaged from such batteries. 


See Combinations and Conspiracies, Vol. 1, § 2015.186, 2015.187, 2017.137; Monopolies, 
Vol. 1, § 2610.804; Department of Justice Enforcement and Procedure, Vol. 2, { 8281.308, 


8281.639, 8281.828, 8301.18, 8321.157, 8421. 


For the plaintiff: Worth Rowley, Horace L. Flurry, W. D. Kilgore, Jr, and Kenneth 


C. West. 


For the defendant: Kemp, Koontz, Clagett & Norquist, by William E. Kemp, Kansas 


City, Mo., for Willard Storage Battery Co. 


For the consent decree entered in the U. S. District Court, Western District of 
Missouri, Western Division, see 1953 Trade Cases { 67,631 and 1954 Trade Cases 1 67,753. 


Final Judgment as to Defendant Willard 
Storage Battery Company 


[Additional Consenting Defendant] 


Duncan, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on February 6, 
1950; this Court having entered by consent 
a Final Judgment on December 10, 1953 
against certain defendants named and de- 
scribed as “consenting defendants” in Para- 
graph II(H) of said Judgment; defendant 
Willard Storage Battery Company, herein- 
after sometimes referred to as “Willard” 
having appeared and filed its answer to said 
complaint denying any violation of law; 
the plaintiff and defendant Willard, by their 
respective attorneys, having consented to the 
entry of this Final Judgment against de- 
fendant Willard without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission by said defendant in 
respect to any such issue; and the Court 
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having considered the matter and being 
duly advised; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of plaintiff and de- 
fendant Willard, 


It is hereby ordered, adjudged and de- 
creed AS FOLLOWS: 


if 


This Court has jurisdiction of the subject 
matter hereof and of the parties signatory 
hereto. The complaint states a cause of 
action against defendant Willard under Sec- 
tion 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies”, as amended. 


II 


Defendant Willard shall be deemed one 
of the “consenting defendants” as that term 
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Ill 
Defendant Willard be and is hereby made 
a party signatory to the Final Judgment 
heretofore entered in this cause on De- 
cember 10, 1953 and shall be bound by all 
applicable provisions thereof. 


is used in Paragraph II(H) of the afore- 
said Final Judgment entered herein on 
December 10, 1953, and wherever the term 
“consenting defendants” is used in said 
Final Judgment it shall include the de- 
fendant Willard. 


[1 67,999] Pordes v. Lythe. 


In the New York Supreme Court, Bronx County, Special Term, Part I. 
L. J., No. 8, page 10. Dated January 12, 1955. 


133 N. Y. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Motion for Temporary Injunction— 
Defenses——Necessity of Trial—In an action brought by owners of drug stores to restrain 
a drug store from violating the New York Fair Trade Act, the plaintiffs’ motion for a 
temporary injunction was denied, where there was no proof that the owners, manufac- 
turers, or distributors of the fair traded products are engaged in any program to enforce 
their price policies; issues were raised with respect to the plaintiffs’ compliance with the 
Act; it appeared that the defendant may assert a conspiracy on the part of the plaintiffs 
to enforce the Act against the defendant and leave themselves free to sell below the estab- 
lished fair trade prices; no adequate proof of damage was furnished; and there was no 
sufficient indication that irreparable damage would result in the event temporary relief 
was denied. The drastic relief prayed for should not be granted until the issues have 


been tried. 
See Fair Trade, Vol. 3354.34. 


[Temporary Injunction Denied] 


Frank, Justice [Jn full text]: In this 
action seeking to restrain violations of the 
Feld-Crawford Fair Trade Act, plaintiffs 
move for a temporary injunction, The 
plaintiffs are the owners of drug stores 
located in the same neighborhood as is the 
store operated by the defendants and are 
seeking to enforce the provisions of the 
act against their competitor. No proof is 
adduced that the owners, manufacturers or 
distributors of the claimed fair-traded prod- 
ucts are engaging in any program of en- 
forcement of their price policies. It has 
been held that absent such activity, the act 
cannot be enforced (Seagram Distillers 
Corp’n v. Ackerman, 263 App. Div., 1016; 
General Electric Co. v. Macy Co. [1950-1951 
Trape CAsEs { 62,764], 199 Misc., 87, 96; 
Automotive Electric Service Corp’n v. Times 
Square Store Corp’n, 175 Misc., 865, 872; 
Calvert Distillers v. Nussbaum, 166 Misc., 342, 
346; General Electric Co. v. S. Klein [1953 
Trave Cases J 67,443], 121 N. Y. S., 2d, 37, 
54). At the time of the submission of this 
application, no answer was included in the 
papers and from the date of the verification 
of the complaint it may well be that the 
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time to answer had not expired. Upon the 
answering affidavits it is evident that issues 
are raised with respect to the plaintiffs’ 
compliance with the act. It has been held 
that a court of equity will not grant the 
drastic relief of a temporary injunction to 
one who has himself violated the contract 
or covenant sought to be enforced (Ray 
Kline, Inc. et al. v. Davega-City Radio et al., 
168 Misc., 185; Weisstein v. Peter Corbyon 
Liquor Store, Inc., 174 Misc., 1075; Gillette 
Safety Razor Co. v. Green et al., 167 Misc., 
251; Fogel v. Bolet [1948-1949 TrapE CASES 
J 62,389], 194 Misc., 1019, 1024). From the 
papers it may well be that the defendant 
may assert a conspiracy on the part of the 
plaintiffs to enforce the act as against the 
defendant and leave themselves free to sell 
below the prices fixed under the fair trade 
agreements. Such a defense if established 
could defeat the plaintiffs’ cause of action 
(Costa v. Century Drug Co., Inc., N. Y. L. J., 
December 30, 1939, p. 2385, Lockwood, J.; 
General Elec. Co. v. Macy & Co., supra; 
General Elec. Co. v. S. Klein, supra, p. 54). 
Violations are charged against the defendant 
occurring since November, 1953. Never- 
theless no adequate proof of damage is 
furnished. Nor is there a sufficient indica- 
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tion that irreparable damage will arise in the until the issues have been tried and a de- 
event temporary relief is denied. Under all termination made thereon. The motion is 
the circumstances, therefore, the drastic denied. 

relief prayed for should not be invoked 


[| 68,000] Lloyd Weber, et al. v. Anheuser-Busch, Inc. 


In the Supreme Court of the United States. October Term, 1954. No. 97. Dated 
March 28, 1955. 


On writ of certiorari to the Supreme Court of Missouri. 


Missouri Antitrust Law 


Combinations and Conspiracies—Missouri Antitrust Law—Labor Unions—Jurisdiction 
of State Court to Enjoin Picketing—Primary Jurisdiction of National Labor Relations 
Board.—Where a machinists’ union picketed the premises of an interstate manufacturer 
of beer, which had refused to agree to give the work of repairing and replacing machinery 
only to those contractors who had collective bargaining agreements with the union because 
a carpenters’ union had also claimed the same type of work for their members, and where 
the manufacturer brought a suit in the Missouri courts to enjoin such picketing as unlawful 
under the Missouri antitrust laws and under the National Labor Relations Act, the state 
court did not have jurisdiction to enjoin the picketing as unlawful under the Missouri anti- 
trust laws. The subject matter of the manufacturer’s suit was within the exclusive primary 
jurisdiction of the National Labor Relations Board, and the state court’s jurisdiction had 
been preempted by the authority vested in the Board. The contention that the state court 
was not prohibiting the union’s conduct for any reason having to do with labor relations but 
rather because that conduct was in contravention of the state law dealing with restraint 
of trade was rejected. 


It is not easy for a state court to decide whether the subject matter of a suit is the 
concern exclusively of the Board and withdrawn from the state. Furthermore, the rulings 
of the Board on the meaning of the sections of the federal law prohibiting unfair labor 
practices are not wholly consistent, and the area of lawful concerted activities permitted 
by the federal law has not been clearly defined. However, a state court must decline juris- 
diction in deference to the tribunal which Congress has selected for determining the issues 
in the first instance, where the moving party itself alleges unfair labor practices under the 
federal law, where the facts reasonably bring the controversy within the sections of the 
federal law prohibiting unfair labor practices, and where the conduct, if not prohibited by 
the federal law, may be reasonably deemed to come within the protection afforded to cer- 
tain concerted activities by the federal law. 


The state court’s determination that a prior Board ruling involving the issues in this 
case excluded the basis for a charge of an unfair labor practice under the federal law was 
held to be erroneous in view of the scope of the Board’s ruling, 


See Combinations and Conspiracies, Vol. 1, f 2401.27, 2441, 2445.27, 2449.27. 


For the petitioners: Plato E. Papps, Washington, D. C., and Robert A. Roessel 
(Roessel, Boxdorfer & Brownell, of counsel), St. Louis, Mo. 


For the respondent: Mark D. Eagleton, Thomas F, Eagleton, and J. J. Thyson, St. 
Louis, Mo. 


Reversing and remanding a decision of the Missouri Supreme Court, 1954 Trade 
Cases {| 67,675, 67,696. 


[Disputed Labor Contract Provision—Strike] This case grew out of a dispute between 
Mr. JusTICE FRANKFURTER delivered the petitioner, the International Association of 
opinion of the Court [In full text]: Machinists (IAM), affiliated with the Ameri- 
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can Federation of Labor, and the Mill- 
wrights, affiliated with the United Brotherhood 
of Carpenters and Joiners (Carpenters), 
which in turn was affiliated with the Ameri- 
can Federation of Labor, over millwright 
work being performed for respondent, each 
union claiming the work for its own members. 


Respondent is engaged in the interstate 
manufacture and sale of beer and other com- 
modities, with its principal place of business 
in St. Louis, Missouri. Its employees in- 
clude members of both the IAM and the 
Carpenters. Respondent has always required 
a large amount of millwright work to be 
performed by outside contractors in the 
expansion of its facilities. After the IAM 
was certified in 1948 by the National Labor 
Relations Board as the exclusive bargaining 
representative of respondent’s machinists, 
respondent executed a collective bargaining 
contract with the IAM for 1949 which pro- 
vided in part that when the repair or re- 
placement of machinery was necessary, this 
work would be given only to those con- 
tractors who had collective agreements with 
the IAM. As a result of protests from the 
Carpenters, who claimed the same type of 
work for their own members, the clause 
was deleted from the 1950 contract between 
respondent and the IAM, but it was later 
reinstated in the 1951 contract. The Car- 
penters again protested, this time threaten- 
ing that they would sign no contract with 
respondent covering those employees who 
were members of the Carpenters until the 
clause was deleted from the IAM contract. 
When the 1951 IAM contract expired and 
negotiations for a 1952 contract began, re- 
spondent refused to agree to the insertion 
of the clause in the new contract. An im- 
passe was reached in the negotiations, and 
finally the IAM went on strike. 


At the time the strike was called, only 
one contractor was actually engaged in re- 
spondent’s millwright work, and the em- 
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ployees of that one contractor were covered 
by a contract with the JAM. 


[NLRB Proceedings] 


On April 8, 1952, the day after the strike 
was called, respondent filed a charge of an 
unfair labor practice under § 8(b)(4)(D) of 
the Taft-Hartley Act against the IAM2 


On November 18, 1952, the National Labor 
Relations Board quashed the notice of a 
hearing, holding that no “dispute” existed 
within the meaning of the invoked sub- 
section. The Board reasoned that at the 
time of the strike, the IAM could not have 
been requesting the assignment of “par- 
ticular’ work to IAM members, because 
the IAM was not complaining about the 
assignment of work by respondent to its 
own employees, and as to work assigned 
by respondent’s contractors, (1) the IAM 
had made no demand on those contractors 
to give their work to IAM labor, and (2) 
no millwright work performed by respond- 
ent’s contractors at that time was in fact 
being performed by other than IAM labor. 
District No. 9, International Association of 
Machinists, 101 N. L. R. B. 346. 


It must be emphasized that the only un- 
fair labor practice charge ‘filed with the 
Board, and the only one upon which the 
Board acted, was that prescribed in Sub- 
section (D) of § 8(b) (4). 


[State Court Proceedings] 


In the meantime, on April 19, 1952, after 
it had filed the charge with the Board but 
before the Board had acted upon it, re- 
spondent sought an injunction against the 
IAM in the State Circuit Court in St. Louis. 
In its complaint, respondent alleged that the 
strike constituted “a secondary boycott un- 
der the common law of the State of Mis- 
souri,” and also was in violation of Subsections 
(A), (B) and (D) of § 8(b) (4) of the Taft- 
Hartley Act” and of §303(a)(1), (2) and 


161 Stat. 140, 29 U. S. C. § 158(b) (4)(D). The 
subsection is quoted in footnote 2, infra. 

2‘Tt shall be an unfair labor practice for a 
labor organization or SEEN 

* 

““(4) to engage in, or to induce or encourage 
the employees of any employer to engage in, 
a strike or a concerted refusal in the course of 
their employment to use, manufacture, process, 
transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services, where an object thereof 
is: (A) forcing or requiring any employer or 
self-employed person to join any labor or em- 
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ployer organization or any employer or other 
person to cease using, selling, handling, trans- 
porting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, 
or to cease doing business with any other per- 
son; (B) forcing or requiring any other em- 
ployer to recognize or bargain with a labor 
organization as the representative of his em- 
ployees unless such labor organization has been 
certified as the representative of such employees 
under the provisions of section 9; (D) 
forcing or requiring any employer to assign 
particular work to employees in a particular 
labor organization or in a particular trade, 
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(4) of that same Act.> A temporary injunc- 
tion issued. On April 30, respondent amended 
its complaint with the additional claim that 
the IAM’s conduct constituted an illegal 
conspiracy in restraint of trade under Mis- 
sour! common law and conspiracy statutes. 
§ 416.010, R. S. Mo. 1949. The temporary 
injunction was thereupon made permanent 
on September 30, 1952, some time before 
the Board, it will be recalled, held that there 
was no violation of §8(b)(4)(D) of the 
Taft-Hartley Act. This injunction was 
vacated, but immediately reentered, on Oc- 
tober 3, 1952. 


The IAM appealed to the Missouri Su- 
preme Court from the Circuit Court’s in- 
junction. That court affirmed the permanent 
injunction on February 8, 1954, more than 
a year after the Board found no violation 
of § 8(b)(4)(D). 

The Missouri Supreme Court held that 
the IAM’s conduct constituted a violation 
of the State’s restraint of trade statute and 
as such was enjoinable. It referred to the 
ruling of the Board as a determination that 
“no labor dispute existed between these 
parties and that no unfair labor practices 
were there involved, and the Board upon 
such ruling, quashed the notice of the hear- 
ing.’ The court then stated: “The cases 
relied on by the defendants [the IAM] are 
largely cases involving existing labor dis- 
putes and unfair labor practices. We think 
those cases are not in point.” The court 
concluded: “A jurisdictional quarrel be- 


craft, or class rather than to employees in 
another labor organization or in another trade, 
eraft, or class, unless such employer is failing 
to conform to an order or certification of the 
Board determining the bargaining representa- 
tive for employees performing such work... .”’ 
61 Stat. 140, 29 U. S. CG. § 158(b) (4) (A), (B) 
and (D). 

’“(a) It shall be unlawful, for the purposes 
of this section only, in an industry or activity 
affecting commerce, for any labor organization 
to engage in, or to induce or encourage the 
employees of any employer to engaged in, a 
strike or a concerted refusal in the course of 
their employment to use, manufacture, process, 
transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services, where an Object thereof 
is— 

“(1) forcing or requiring any employer or 
self-employed person to join any labor or em- 
ployer organization or any employer or other 
person to cease using, selling, handling, trans- 
porting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, 
or to cease doing business with any other 
person; 
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tween two rival labor unions is not a labor 
dispute within the Norris-LaGuardia Act, 
. . . the Wagner Act or the Taft-Hartley 
Act.” — Mo. —, — [1954 Trape CAsEs 
J 67,675, 67,696], 265 S. W. 2d 325, 332, 333. 
The State Supreme Court thus treated the 
Board’s holding as a determination that the 
allegation on which the injunction issued 
excluded the basis for a charge of an unfair 
labor practice under the Taft-Hartley Act. 


[Jurisdiction of State Court] 


The principal question that the case raises, 
whether the state court had jurisdiction to 
enjoin the IAM’s conduct or whether its 
jurisdiction had been preempted by the au- 
thority vested in the National Labor Rela- 
tions Board, has an importance in the 
federal-state relations regarding industrial 
controversies that led us to grant certiorari, 


348 U.S. 808. 


[Decisions—State Courts Without 
Jurisdiction | 


The Court has had numerous occasions 
to deal with this delicate problem of the 
interplay between state and federal jurisdic- 
tion touching labor relations. It is helpful 
to a consideration of this latest phase 
briefly to summarize where our decisions, 
under both the Wagner Act and the Taft- 
Hartley Act, have brought us. 


1. The Court has ruled that a State may 
not prohibit the exercise of rights which the 
federal Acts protect. Thus, in Hill v. Florida, 


“(2) forcing or requiring any other employer 
to recognize or bargain with a labor organiza- 
tion as the representative of his employees 
unless such labor organization has been certified 
as the representative of such employees under 
the provisions of section 9 of the National Labor 
Relations Act; 

“(4) forcing or requiring any employer to 
assign particular work to employees in a par- 
ticular labor organization or in a particular 
trade, craft, or class rather than to employees 
in another labor organization or in another 
trade, craft, or class unless such employer is 
failing to conform to an order or certification 
of the National Labor Relations Board deter- 
mining the bargaining representative for em- 
ployees performing such work. ...’’ 61 Stat. 
158, 29 U. S. C. $187(a) (4), (2) and (4). 

In view of the questions involving unfair 
labor practices and protected activity which 
are present in this case, it is not necessary to 
discuss the possible effect on state jurisdiction 
of § 303(a)(1), (2) and (4). 
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325 U. S. 538, the State enjoined a labor 
union from functioning until it had complied 
with certain statutory requirements. The 
injunction was invalidated on the ground 
that the Wagner Act included a “federally 
established right to collective bargaining” 
with which the injunction conflicted. Inter- 
national Union v. O’Brien, 339 U. S. 454, in- 
volved the strike-vote provisions of a state 
act which prohibited the calling of a strike 
until a specific statutory procedure had been 
followed. The state act was held to con- 
flict not only with the procedure and other 
requirements of the Taft-Hartley strike pro- 
visions but also with the protection afforded 
by §7 of that Act.* In Amalgamated Asso- 
ciation v. Wisconsin Employment Relations 
Board, 340 U. S. 383, the state court issued 
an injunction under a statute which made 
it a misdemeanor to interrupt by strike any 
essential public utility services. It was held 
that the state statute was invalid in that it 
denied a right which Congress had guar- 
anteed under §7 of the Taft-Hartley Act— 
the right to strike peacefully to enforce 
union demands for wages, hours and work- 
ing conditions. Last Term the Court noted 
in Garner v. Teamsters Union, 346 U. S. 485, 
499, that 


“The detailed prescription of a pro- 
cedure for restraint of specified types of 
picketing would seem to imply that other 
picketing is to be free of other methods 
and sources of restraint. For the policy 
of the national Labor Management Re- 
lations Act is not to condemn all picket- 
ing but only that ascertained by its 
prescribed processes to fall within its 
prohibitions. Otherwise, it is implicit in 
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the Act that the public interest is served 
by freedom of labor to use the weapon 
of picketing. For a state to impinge on 
the area of labor combat designed to be 
free is quite as much an obstruction of 
federal policy as if the state were to de- 
clare picketing free for purposes or by 
methods which the federal Act prohibits.” 


2. A State may not enjoin under its own 
labor statute conduct which has been made 
an “unfair labor practice” under the federal 
statutes. Such was the holding in the Gar- 
ner case, supra. The Court pointed out that 
exclusive primary jurisdiction to pass on 
the union’s picketing is delegated by the 
Taft-Hartley Act to the National Labor 
Relations Board. See also Plankinton Pack- 
ing Co. v. Wisconsin Employment Relations 
Board, 338 U. S. 953; Building Trades Coun- 
cil v. Kinard Construction Co., 346 U. S. 933. 
And in Capital Service, Inc. v. Labor Board, 
347 U. S. 501, a picket line established at 
retail stores to induce the organization of a 
manufacturer's employees was enjoined by 
the State as contrary to its public policy.* 
This Court granted a limited certiorari 
which assumed that exclusive jurisdiction 
over the subject matter was in the National 
Labor Relations Board.*® The Board was 
allowed to obtain an injunction against 
enforcement of the conflicting state court 
injunction. 

3. The federal Board’s machinery for 
dealing with certification problems also car- 
ries implications of exclusiveness. Thus, a 
State may not certify a union as the col- 
lective bargaining agent for employees where 
the federal Board, if called upon, would use 
its own certification procedure. La Crosse 


4Section 7 provides: ‘‘Employees shall have 
the right to self-organization, to form, join, or 
assist labor organizations, to bargain collec- 
tively through representatives of their own 
choosing, and to engage in other concerted 
activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall 
also have the right to refrain from any or all 
of such activities except to the extent that such 
right may be affected by an agreement requir- 
ing membership in a labor organization as a 
condition of employment as authorized in sec- 
tion 8(a)(3).’’ 61 Stat. 140, 29 U. S. C. § 1387. 

5 The complaint in the state court charged the 
defendant unions with engaging in ‘‘an unlaw- 
ful conspiracy combination and agreement, con- 
trary to the common law of the State of 
California and contrary to the provisions of the 
Cartwright Act (Stats. 1907, p. 1835, Ch. 530), 
now constituting Chapter 2 of Part 2, Division 7, 
of the Business and Professions Code, sections 
16720, et seg., to create and carry out restric- 
tions in trade and commerce and to prevent 
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competition in manufacturing, making, trans- 
porting, selling and purchasing of bakery prod- 
ucts as hereinafter set forth.’’ The state court, 
however, reasoned that primary picketing was 
as much a combination in restraint of trade as 
secondary picketing, and primary picketing had 
been held legal by numerous state decisions. 
The court instead enjoined the conduet on the 
ground that ‘‘secondary picketing is contrary 
to the public policy of this state... * Capital 
Service, Inc. v. Bakery Drivers Local Union, 
Civil No. 595892 Superior Court of California 
for the County of Los Angeles [1952 TRADE 
CASES { 67,259]. 

¢ The Court granted certiorari limited to the 
following question, propounded by the Court: 
“In view of the fact that exclusive jurisdiction 
over the subject matter was in the National 
Labor Relations Board (Garner v. Teamsters 
Union, 346 U. S. 485), could the Federal District 
Court, on application of the Board, enjoin Peti- 
tioners from enforcing an injunction already 
obtained from the State Court?’’ 346 U. S. 936. 
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Telephone Corp. v. Wisconsin Employment 
Relations Board, 336 U. S. 18. The same 
result is reached even if the federal Board 
has refused certification, if the employer is 
subject to the Board’s jurisdiction. Bethle- 
hem Steel Co. v. New York State Labor 
Relations Board, 330 U. S. 767. 


[Decisions—S tate Courts Had 
Jurisdiction] 

4. On the other hand, in the following 
cases the authority which the State exer- 
cised was found not to have been exclu- 
sively absorbed by the federal enactments. 

In Allen-Bradley Local v. Wisconsin Em- 
ployment Relations Board, 315 U. S. 740, the 
State was allowed to enjoin mass picketing, 
threats of bodily injury and property dam- 
age to employees, obstruction of streets and 
public roads, the blocking of entrance to 
and egress from a factory, and the picket- 
ing of employees’ homes. The Court held 
that such conduct was not subject to regu- 
lation by the federal Board, either by pro- 
hibition or by protection. 

International Union v. Wisconsin Employ- 
ment Relations Board, 336 U. S. 245, involved 
recurrent, unannounced work stoppages. 
The Court upheld the state injunction on 
the ground that such conduct was neither 
prohibited nor protected by the Taft-Hart- 
ley Act and thus was open to state control. 

The Court allowed a State to forbid en- 
forcement of a maintenance-of-membership 
clause in a contract between employer and 
union in Algoma Plywood & Veneer Co. v. 
Wisconsin Employment Relations Board, 336 
U. S. 301. Since nothing in the Wagner 
or Taft-Hartley Acts sanctioned or for- 
bade these clauses, they were left to regu- 
lation by the State. 

Finally, United Construction Workers v. 
Laburnum Construction Corp., 347 U. S. 656, 
was an action for damages based on violent 
conduct, which the state court found to be 
a common-law tort. While assuming that 
an unfair labor practice under the Taft- 
Hartley Act was involved, this Court sus- 
tained the state judgment on the theory 
that there was no compensatory relief under 
the federal Act and no federal adminis- 
trative relief with which the state remedy 
conflicted. 

We come, then, to the facts in this case. 


"Of. €. g., Reilly Cartage Cos,110, NeW. oR. By 
No. 233; Oil Workers International Union, 84 
N. L. R. B. 315; International Brotherhood of 
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[Scope of NLRB’s Ruling] 


Contrary to the assumption of the Mis- 
souri Supreme Court, the Board had not 
ruled that no unfair labor practice was in- 
volved in the conduct by the IAM of which 
respondent complained. The Board had 
determined only that there was no violation 
of Subsection (D) of § 8(b)(4). That was, 
in fact, the extent of the ruling it was em- 
powered to make, because (D) was the only 
subsection alleged to have been violated. In 
its complaint in the state court, however, 
respondent broadened its allegations to in- 
clude violations of Subsections (A) and (B). 

We do not mean to pass on the ques- 
tion whether the Board, by finding that no 
violation of (D) was involved, inferentially 
ruled that other subsections were or were 
not violated. The point is rather that the 
Board, and not the state court, is empow- 
ered to pass upon such issues in the first 
instance. If a ruling on (D) necessarily en- 
compassed a ruling on the other subsections, 
we would have a different case. But the 
ruling on (D) was based on the finding that 
no “particular work” was involved—a phrase 
of (D) that is absent in (A) and (B). Con- 
gress has lodged in the Board responsibility 
for determining in the first instance whether 
the same considerations apply to (A) or 
(B) as apply to (D). 

Nor is it within our competence now to 
determine whether the conduct in contro- 
versy is subject to the authority of Sub- 
sections (A) or (B). Under the Board’s 
decisions, for example, it may become per- 
tinent whether this is eventually deemed 
primary pressure, directed at respondent to 
force insertion of the disputed clause in its 
contract with the IAM, rather than sec- 
ondary pressure, aimed at subcontractors to 
force them to use IAM labor.? We are 
not now ruling on that distinction. How- 
ever, the point is pertinent to our dis- 
cussion, because even if it were clear that 
no unfair labor practices were involved, it 
would not necessarily follow that the State 
was free to issue its injunction. If this con- 
duct does not fall within the prohibitions of § 8 
of the Taft-Hartley Act, it may fall within 
the protection of § 7, as concerted activity for 
the purpose of mutual aid or protection. 

Respondent itself alleged that the union 
conduct it was seeking to stop came within 


Teamsters, 84 N. L. R. B. 360, rev’d sub nom. 
International Rice Milling Co. v. Labor Board, 
183 F. 2d 21, rev’d 341 U. S. 665. 
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the prohibitions of the federal Act, and yet 
it disregarded the Board and obtained relief 
from a state court. It is perfectly clear that 
had respondent gone first to a federal court 
instead of the state court, the federal court 
would have declined jurisdiction, at least 
as to the unfair labor practices, on the 
ground that exclusive primary jurisdiction 
was in the Board.2 As pointed out in the 
Garner case, 346 U. S., at 491, the same con- 
siderations apply to the state courts. 

The Missouri Supreme Court oversimpli- 
fied the factual situation when it called 
this merely a “jurisdictional quarrel be- 
tween two rival labor unions.” A jurisdic- 
tional dispute and a secondary boycott are 
not necessarily mutually exclusive, as re- 
spondent itself showed by alleging, inter alia, 
that this was a secondary boycott prohibited 
by Missouri common law. Even the Board 
has not always been consistent in its inter- 
pretations of the various subsections of 
§ 8(b) (4). 

Respondent argues that Missouri is not 
prohibiting the IAM’s. conduct for any rea- 
son having to do with labor relations but 
rather because that conduct is in contraven- 
tion of a state law which deals generally 
with restraint of trade. It distinguishes 
Garner on the ground that there, the State 
and Congress were both attempting to reg- 
ulate labor relations as such. 

We do not think this distinction is deci- 
sive. In Garner the emphasis was not on two 
conflicting labor statutes but rather on two 
similar remedies, one state and one federal, 
brought to bear on precisely the same con- 
duct. And in Capital Service, Inc. v. Labor 
Board, supra, we did not stop to inquire just 
what category of “public policy” the union’s 
conduct allegedly violated. Our approach 
was emphasized in United Construction W ork- 
ers v. Laburnum Construction Corp., supra, 
where the violent conduct was reached by a 
remedy having no parallel in, and not in 
conflict with, any remedy afforded by the 
federal Act. 

Moreover, we must not forget that this 
case is not clearly one of “unfair labor prac- 
tices.” Certainly if the conduct is eventually 
found by the National Labor Relations 
Board to be protected by the Taft-Hartley 
Act, the State cannot be heard to say that 
it is enjoining that conduct for reasons 


8 See, e. g., Amazon Cotton Mill Co. v. Textile 


Workers Union, 167 F. 2d 183, 188-190; Bakery 
& Confectionery Workers’ International Union 
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other than those having to do with labor 
relations. In Amalgamated Association v. 
Wisconsin Employment Relations Board, 
supra, the statute was directed at the preser- 
vation of public utility services and not at 
maintenance of sound labor relations, but 
the State’s injunction was reversed. Con- 
trolling and therefore superseding federal 
power cannot be curtailed by the State even 
though the ground of intervention be dif- 
ferent than that on which federal supremacy 
has been exercised. 


[Determination of Federal or State 
Jurisdiction] 


By the Taft-Hartley Act, Congress did 
not exhaust the full sweep of legislative 
power over industrial relations given by the 
Commerce Clause. Congress formulated a 
code whereby it outlawed some aspects of 
labor activities and left others free for the 
operation of economic forces. As to both 
categories the areas that have been pre- 
empted by federal authority and thereby 
withdrawn from state power are not sus- 
ceptible of delimitation by fixed metes and 
bounds. Obvious conflict, actual or poten- 
tial, leads to easy judicial exclusion of state 
action. Such was the situation in Garner v. 
Teamsters Union, supra, But as the opinion 
in that case recalled, the Labor Manage- 
ment Relations Act “leaves much to the 
states, though Congress has refrained from 
telling us how much.” 346 U. S., at 488. 
This penumbral area can be rendered pro- 
gressively clear only by the course of liti- 
gation. Regarding the conduct here in 
controversy, Congress has sufficiently ex- 
pressed its purpose to bring it within federal 
oversight and to exclude state prohibition, 
even though that with which the federal 
law is concerned as a matter of labor rela- 
tions be related by the State to the more 
inclusive area of restraint of trade. 


We realize that it is not easy for a state 
court to decide, merely on the basis of a 
complaint and answer, whether the subject 
matter is the concern exclusively of the 
federal Board and withdrawn from the 
State. This is particularly true in a case 
like this where the rulings of the Board 
are not wholly consistent on the meaning 
of the sections outlawing “unfair labor 
practices,” and where the area of free “con- 


”. National Biscuit Co., 177 F. 2d 684; see also 
Garner v. Teamsters Union, 346 U. S. 485, 491. 
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certed activities” has not been clearly bounded. 
But where the moving party itself alleges 
unfair labor practices, where the facts rea- 
sonably bring the controversy within the 
sections prohibiting these practices, and 
where the conduct, if not prohibited by the 
federal Act, may be reasonably deemed to 
come within the protection afforded by that 
Act, the state court must decline jurisdic- 
tion in deference to the tribunal which Con- 
gress has selected for determining such 
issues in the first instance.® 


[State Court’s Finding] 


The state decree granting the permanent 
initinetion found that “Defendants’ [IAM’s] 
picket line was so placed and maintained 
that it prevented the movement of railroad 
cars into and out of plaintiff’s [respondent’s] 
premises by a common carrier without dan- 
ger of physical injury to the pickets, and 
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movement of the cars was stopped for that 
reason.” The Missouri Supreme Court 
stated that “the transportation into and out 
of the plant was stopped ‘because it en- 
dangered their [presumably the pickets’] 
lives and limbs; ”” We do not read 
this as an unambiguous determination that 
the IAM’s conduct amounted to the kind 
of mass picketing and overt threats of vio- 
lence which under the Allen-Bradley Local 
case give the state court jurisdiction, It 
does not preclude the conclusion that the 
transportation was stopped for fear of cross- 
ing an otherwise peaceful picket line. In any 
event, the state injunction enjoined all 
picketing. 

Reversed and remanded. 

Mr. JusticE BLack concurs in the result. 


Mr. Justice Hartan took no part in the 
consideration or decision of this case. 


i] 68,001] Fox Midwest Theatres, Inc., 


et al. v. Jay Means, et al. 


In the United States Court of Appeals for the Eighth Circuit. No. 15,068. Dated 


March 29, 1955. 


Appeal from the United States District Court for the Western District of Missouri. 


Reeves, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Validity 
of Antitrust Settlement—Agreement To Offer Films on Second-Run Basis—Release as 
to Future Antitrust Violations.—A trial court finding that motion picture producers, the 
producers’ subsidiary distributing corporations, and an exhibitor controlled by one of the 
producers and distributors orally agreed to offer an independent exhibitor pictures on a 
second-run basis and without being required to bid against any theatre controlled by the 
controlled exhibitor, in connection with the execution of a written settlement under which 
the producers, distributors, and controlled exhibitor paid the independent exhibitor $100,000 
for its agreement to refrain from bringing an antitrust damage action against them, was 
affirmed. The contention that the oral agreement was void because it was illegal under 
the antitrust laws was rejected. The agreement did not operate to give the independent 
exhibitor a monopoly of the second-run playing position in its exhibiting zone, and the 
agreement was not shown to have any improper trade effect on the film industry. Also, 
the contention that a provision of the written settlement agreement should be construed 
to release future antitrust claims against the producers, distributors, and controlled exhibitor 
was rejected on the ground that an agreement to absolve a party from liability for future 
violations of the antitrust laws would be void as against public policy. 


See Private Enforcement and Procedure, Vol. 2, 1 9010.775, 9040.46, 9060.05, 9060.35. 


For the appellants: James C. Wilson (Colvin A. Peterson, Jr., and Watson, Ess, 
Marshall & Enggas with him on the brief) for Paramount Film Distributing Corp. and 


°*The Missouri Supreme Court relied upon 
Giboney v. Empire Storage & Ice Co., [1948- 
1949 TRADE CASES 62,391], 336 U. S. 490, for 
the proposition that a state court retains juris- 
diction over this type of suit. But Giboney was 
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concerned solely with whether the State’s in- 
junction against Picketing violated the Four- 
teenth Amendment. No question of federal 
pre-emption was before the Court; accordingly, 
it was not dealt with in the opinion. 
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others; and Joseph J. Kelly, Jr. (Spencer, Fane, Britt & Browne with him on the brief) 


for Fox Midwest Theatres, Inc. 


For the appellees: Nick C. Spanos and Wm. G. Boatright submitted a brief. 


Affirming in part and reversing in part a judgment of the U. S. District Court, 
Western District of Missouri, Western Division, 1954 Trade Cases { 67,666; for an earlier 
opinion of this Court, see 1952 Trade Cases { 67,315. 


Before SANBORN, JOHNSEN and CoLLet, Circuit Judges. 


[Antitrust Compromise Setilement) 


JOHNSEN, Circuit Judge [Jn full text]: Ap- 
pellees are the owners and operators of the 
Oak Park Theatre, located at 3935 Prospect 
Avenue, in Kansas City, Missouri. 


In 1951, they had made claim and threatened 
suit against the eight major film producers 
of the country, the producers’ subsidiary 
distributing corporations, and the Fox Mid- 
west Theatres, Inc., an exhibitor, operating 
several theatres in Kansas City, and being 
owned and controlled by one of the pro- 
ducers and distributors. The alleged basis 
of the claim made was that all of the parties 
referred to had been engaged in an illegal 
combination and conspiracy in restraint of 
trade, affecting appellees in their operation 
of the Oak Park Theatre, violative of the 
Sherman Anti-Toust Act, 15 U.S. C. A. 
§§ 1 and 2, and following the pattern of that 
involved in United States v. Paramount Pic- 
tures, Inc. [1948-1949 TrapE Cases f 62,244], 
334 U. S. 131, 68 S: Ct. 915, 92 L. Ed. 1260, 
with the decree conforming thereto in D. C., 
S. D. N. Y. [1948-1949 Trape Cases { 62,473], 
85 F. Supp. 881. 


Copy of the complaint prepared for filing 
was furnished by appellees to all of the 
parties, and negotiations for settlement 
began, with the object of avoiding an actual 
suit, if possible. The gist of the particular 
wrong done appellees, as set out in the pre- 
pared complaint, was that the charged 
parties had combinationally placed and kept 
the Oak Park Theatre in an artificial and 
inferior film-playing position in relation to 
the exhibiting operations of Fox Midwest 
Theatres, Inc. in Kansas City, and had also 
conspiratorily acted together to cause ap- 
pellees to pay excessive and improper rentals 
for such films as were supplied to the Oak 
Park Theatre, even in its unnaturally-ac- 
corded, third-run status. The complaint 
made request for damages and an injunc- 
tion, under sections 4 and 16 respectively 
of the Clayton Act, 15 U. S. C. A. $15, 26. 


A compromise settlement was ultimately 
arrived at, under which the sum of $100,000 
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was paid to appellees by all of the parties 
jointly, and a release was taken by them 
from appellees. The release contained a 
general perambulatory recitation that appel- 
lees were claiming that they had suffered 
damage and injury to their property and 
business from alleged violation of the Sher- 
man Act and the Clayton Act by the paying 
parties and had threatened to file suit on 
account thereof; that these parties all denied 
“the allegations and assertions and conten- 
tions’ made by appellees; and that the 
parties, “to avoid prolonged litigation, con- 
troversy and expense have agreed upon a 
basis of compromise and settlement”—with 
the agreement arrived at purporting to be 
set out immediately following, in four num- 
bered paragraphs. 


[Release] 


Only paragraphs numbered 1 and 3 of 
the written instrument (which was captioned 
“Release”) are here material. They pro- 
vided: 


“1. In consideration of the sum of 
One Hundred Thousand and No/100 Dol- 
lars ($100,000.00) in hand received by the 
said Jay Means and Wilma Means [the 
appellees here] from the aforesaid defend- 
ants, said Jay Means and Wilma Means, 
individually and collectively, hereby com- 
promise, settle and forever discharge the 
aforesaid defendants from any and all 
causes of action, claims and demands what- 
soever, whether at law or in equity, that 
they now have against the said defend- 
ants, and any of them, by reason of the 
alleged unlawful acts, contracts, combina- 
tions, conspiracies and restraint of trade, 
monopoly or attempt of monopoly, in 
violation of said acts, and every other 
matter whatsoever, including all claims 
for damages and damages, attorneys’ fees, 
costs and expenses, and all claims for 
damages by reason of violation or claimed 
violation of the anti-trust laws and amend-_ 
ments thereto of the United States and 
of any state and all claims for damages 
which have acrued or are claimed to have 
accrued prior to the date hereof.” 
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“3. Nothing herein shall be construed 
as releasing or affecting any rights Jay 
Means and Wilma Means may have as 
to run, clearance or playing position of 
the Oak Park Theatre in the future.” 
Paragraph numbers 2 and 4 the only 

other contractual paragraphs in the settle- 
ment agreement—merely provided, respec- 
tively, that appellees warranted that they 
were the sole persons entitled to assert the 
claims involved or having any right or in- 
terest therein, and that they further war- 
ranted that the lawyer representing them in 
the settlement negotiations was the only 
attorney they had employed, and that they 
had been fully advised regarding their rights 
and in relation to the execution of the re- 
lease by them. These paragraphs have no 
immediate relevance to and throw no con- 
textual light upon the intended significance 
or legal consequence of paragraphs numbers 
1 and 3, around which the dispute that is 
here involved centers, and they need ac- 
cordingly not be referred to further. 


[Breach of Oral Agreement Found] 


In 1952, approximately a year after the 
settlement was made, appellees brought suit 
against all of the parties, claiming that they 
had breached a part of the accord and terms 
reached between them, in that, under the 
settlement as made, there had been a specific 
agreement that the Oak Park Theatre would 
thereafter be offered the pictures of all the 
producers for exhibiting purposes, on a 
second-run basis, and without having to bid 
therefor against any theatre operated by 
Fox Midwest Theatres, Inc.; that the Oak 
Park Theatre should only have to bid 
against any independently-owned theatres 
which might be located in its regular play- 
ing-and-clearance zone; that, notwithstand- 
ing this agreement on the part of the 
producers, and distributors, and Fox Mid- 
west Theatres, Inc., some of them had, 
within a short time after the making of the 
settlement, commenced to allow Fox Mid- 
west Theatres, Inc., to make purported bids 
against appellees for films to be exhibited in 
Fox’s Linwood Theatre, which was located 
in the same general playing zone as the 
Oak Park Theatre, but which up to that 
time had never been engaged in second-run 
exhibition but in third-run only; and that 
as a result of these acts appellees had been 
deprived of films which they desired and 
would otherwise have shown in the Oak 
Park Theatre, and had also had to pay 


1 68,001 


Court Decisions 
Fox Midwest Theatres, Inc. v. Means 


Number 19—116 
4-7-55 


higher rentals for such films as they ob- 
tained, in consequence of all of which they 
had suffered substantial pecuniary loss and 
damage. 


The complaint prayed for a declaration 
that such an agreement as alleged had in 
fact been entered into and constituted part 
of the general settlement made. It further 
asked for a determination of the amount of 
damages sustained by appellees on account 
of the breach and for an injunction against 
further violation. The court, on a trial 
without a jury, found and declared the 
existence of such an agreement, as claimed 
by appellees, and granted damages and an 
injunction in relation thereto. 


[A ppeal] 


The principal attack made by appellants 
upon the judgment here is that the evidence 
offered by appellees to demonstrate the 
existence of these claimed terms in relation 
to the settlement made, and received by the 
trial court for that purpose over appellants’ 
objection, was incompetent under the parol 
evidence rule, and that hence there existed 
no proper basis on which to support the 
findings made and the judgment entered. 
Primarily, the contention is that the expres- 
sion contained in paragraph number 1 of 
the settlement agreement or release, set out 
above, as to the $100,000 payment made, 
could not legally be read as representing a 
mere description, recital or form of receipt 
as fo some element of consideration that 
had been involved, but that on its face and 
from the effect of its language it was re- 
quired to be regarded as having contractual 
nature and force in the instrument, or in 
other words as constituting such a complete, 
written embodiment of the considerational 
terms of the settlement as to preclude ex- 
trinsic proof of the existence of any addi- 
tional agreement term in that field, such as 
appellees in effect were attempting to establish. 


[Proof of Agreement] 


The rule recognized by the Missouri 
courts, as well as generally, has been typi- 
cally stated in Pile vy, Bright, 156 Mo. App. 
301, 137 S. W. 1017, 1018, as follows: 


“There has been some variation between 
the early and later cases in this state upon 
the question of explaining or contradict- 
ing by parol, an expressed consideration 
of a written contract, but the law is now 
well settled that when the recital of a 
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consideration in a written contract can 
be fairly regarded as a mere recital, or 
a statement of the receipt of money, then 
such recital may be explained by parol, 
and the actual consideration for the con- 
tract shown even though to do so may 
apparently contradict the recital in the 
contract. In this class of cases the recital 
as to the consideration is regarded in the 
same light as a receipt for money and 
may be explained, or even contradicted 
by parol; but, if the statement in a written 
contract in relation to the consideration 
is a part of the terms of the contract it- 
self, then that part of the writing stands 
as any other part, and it cannot be con- 
tradicted, added to, nor subtracted from, 
by parol.” 


When extrinsic evidence was first under- 
taken to be introduced by appellees to show 
the existence of such terms as they claimed 
had been made regarding the future play- 
ing-position of the Oak Park Theatre and 
its right to be free from competitive bidding 
on the part of Fox Midwest Theatres, Inc., 
appellants made objection on the ground 
that such proof was violative of the parol 
evidence rule. The court stated at that time 
that, without more of the situation before it 
than appeared on the face of the instrument, 
it was not able to say momentarily “whether 
the evidence would undertake to vary the 
terms of that settlement.” Thus, it pointed 
out that the evidence might perhaps estab- 
lish a distinct contemporaneous oral agree- 
ment resting on a wholly separate consider- 
ation, which would not at all be within the 
application of the parol evidence rule. See 
Williston on Contracts, Rev. Ed., Vol. 3, 
§ 637, p. 1832. 

The extrinsic evidence was accordingly 
permitted to be introduced, subject to the 
objection, and, as indicated, the court sub- 
sequently held that appellees had duly es- 
tablished the existence of an obligation on 
the part of appellants as to film offering 
and playing position in the future, such as 
they claimed had been involved in the 
settlement transaction. Neither the court’s 
memorandum opinion, findings, nor judg- 
ment, however, makes clear whether the 
court regarded the accord, demonstrated by 
appellees’ extrinsic evidence to have been 
arrived at, as constituting a distinct con- 
temporaneous oral agreement resting on an 
independent consideration, or whether it 
regarded the proved obligation as consti- 
tuting one that had an inherent legal reality 
within the corners of the settlement instru- 
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ment itself, on the basis of the evidence 
merely affording proper explanation of the 
ambiguity and doubt that would instinctively 
arise in a general reader’s mind as to the 
contractual meaning, scope and application 
of the language used in paragraph number 3. 


The provisions of that paragraph had been 
set out and relied upon in the complaint as 
demonstrating the lack of any application of 
paragraph number 1 to whatever rights “as 
to run, clearance or playing position of the 
Oak Park Theatre in the future” appellees 
might have had, and therefore leaving the 
door open to having it proved what rights 
as to. “run, clearance or playing position of 
the Oak Park Theatre” the parties had 
dealt in relation to, agreed upon, and saved 
from the bar of paragraph number 1. 


If the court deemed the obligation of 
appellants as to the future rights of the 
Oak Park Theatre to films and playing 
position to have been made the subject of 
a distinct contemporaneous contract outside 
the doorway of the written settlement agree- 
ment and without relationship to any of the 
provisions thereof, it did not undertake to 
point out the separate consideration on which 
it regarded such a contract as having rested. 
Nor, on a careful reading of the record, can 
the extrinsic evidence received be said to 
establish the existence and application of 
any separate consideration on the part of 
appellees beyond the borders of the settle- 
ment agreement, on which such an inde- 
pendent contract could legally have rested. 

Appellees’ brief attempts to argue, in rela- 
tion to the possibility of the trial court 
having engaged in the theory of an inde- 
pendent contract, that a release of their 
claim for damages under section 4 of the 
Clayton Act would be sufficient to support 
the $100,000 payment covered by paragraph 
number 1 of the settlernent agreement, and 
that a release of their separate demand for 
an injunction under section 16 of the Clayton 
Act would equally be sufficient as a con- 
sideration to support a distinct contempora- 
neous agreement between the parties as to 
any additional incident or subject matter 
that had been agreed upon in the settlement 
dealings. 

Granting that this might be true, if the 
parties had actually so split up and appor- 
tioned the remedial demands of the pre- 
pared complaint for settlement purposes, 
the fact is, as has been indicated, that the 
evidence is without any demonstrative basis 
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to view this as having been intended and 
undertaken to be done. The extrinsic evi- 
dence admitted by the court is devoid of 
any testimony by any witness, or any other 
indication, of intent or dealing having 
existed between the parties at the time to 
that end. And beyond this, the language 
of paragraph number 1 of the settlement 
agreement excludes even a speculative hy- 
pothesis that such an apportionment of 
legal and equitable demands might perhaps 
have been engaged in, for it contains an 
express release by appellees, in relation to 
the $100,000 payment, not merely of ap- 
pellees’ demands at law, but of “any and 
all causes of action, claims and demands 
whatsoever, whether at law or in equity.” 
Thus, the language of paragraph number 1 
covered generally both appellees’ demand 
for an injunction and their demand for 
damages—at least sufficiently so as to leave 
no room in the situation for mere theory 
or naked hypothesis. 


But it does not necessarily follow that, 
because the received extrinsic evidence 
cannot be said to establish any distinct, 
contemporaneous agreement, resting on a 
separate consideration, it therefore must be 
held that it was erroneously admitted and 
not entitled to consideration in the present 
situation. It was. stiil legally admissible, 
with whatever consequences might be capa- 
ble of flowing from its receipt and right 
to judicial consideration, consistent with 
the instrument as a whole, if the language 
of the settlement agreement itself suggested 
and afforded a legal basis for its admission, 
as a matter of providing explanation to 
make intelligible any facial ambiguity or 
contextual uncertainty in some part of the 
instrument, in order to cause it to have 
a rational contractual meaning and signifi- 
cance to a general legal reader of the in- 
strument from the inclusion of it therein. 


Appellants, as has been suggested, take 
the position in substance that no parol ex- 
planation was necessary or entitled to be 
made in relation to the settlement instru- 
ment, because paragraph number 1 was 
wholly without any ambiguity on its face, 
and the expression contained in it as to 
the $100,000 payment constituted inherently 
such a statement of contractual term, and 
not of mere considerational recital or re- 
ceipt, as to preclude extrinsic evidence of 
there having been any further considerational 
undertaking on their part. This argument 
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would be sound, we think, if paragraph 
number 1 stood or were to be read alone, 
as representing the only contractual ex- 
pression or provision in the instrument. 
But the paragraph did not stand alone and 
Was not entitled to be so read, for the 
settlement agreement had been made to 
contain also paragraph number 3, as a 
coordinate, contractual expression on some 
matter of some nature which the parties 
apparently had seen fit to deal on, make 
reference to, and bring within the corners 
of the instrument to the extent of writtenly 
declaring that they were intending to ex- 
clude its subject matter—whatever it prop- 
erly could be found that they meant and 
understood that subject matter to be—from 
the operation and application of paragraph 
number 1. 


All that they indicated, however, as to 
what the nature of the subject matter was 
that they thus were intending to bring 
within the corners of the settlement agree- 
ment, as a matter of calling attention to it 
and safeguarding it against effect from any 
other language used in the agreement, or 
what the basis or the scope of that subject 
matter was understood between them to 
be, was that 


“Nothing herein [i. e. in paragraph num- 
ber 1] shall be construed as releasing or 
affecting any rights Jay Means and Wilma 
Means may have to run, clearance or 
playing position of the Oak Park Theatre 
in the future.” 


Elementarily, it would seem to us that, 
without previous knowledge or accompany- 
ing explanation of any of the facts, circum- 
stances, incidents or other manifestations 
that had been involved in the parties’ deal- 
ings and accord, it would not be possible 
for any legal reader of the contract to have 
a clear idea or legal concept of just what 
this provision was intended to be a re- 
flection and consummation of between the 
parties. 


A court, having the parties appear before 
it for a trial, having them hand up the 
contract to it for a reading, and having 
them nakedly state that the question which 
they were submitting for ruling was simply 
whether any extrinsic evidence would at all 
be admissible under the parol evidence rule 
as to either paragraph number 1 or para- 
gtaph number 3, would, in our Opinion, 
after finishing reading the contract, natu- 
rally and logically say to the parties that, 
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while paragraph number 1 seemed to be 
clear, unless they were willing to stipulate 
as to the intended meaning, scope and con- 
sequence of paragraph number 3, the court 
would have to have something more put 
before it than the mere language used, if 
it was to be expected to understand what 
“rights * * * to run, clearance or playing 
position of the Oak Park Theatre in the 
future” the parties had in mind and in 
what sense or to what end they had under- 
taken to keep such rights from being in 
any way involved in or affected by para- 
graph number 1. 


[Release as to Future Antitrust 
Violations V oid | 


Appellants seek to escape this facial 
weakness of connotational and applicational 
uncertainty in paragraph number 3, by 
contending in their brief that 


“This paragraph was inserted in the re- 
lease out of abundance of caution on the 
part of counsel for appellees lest the 
release be construed to have discharged 
future claims, demands and causes of 
action.” 
In other words, what they argue is, in 
effect, that the parties simply were referring 
to the protection which the anti-trust stat- 
utes themselves afforded appellees against 
any continued or new, combinational or 
conspiratorial acts on the part of appellants, 
such as appellees had charged them with 
having previously engaged in, and that the 
paragraph therefore merely was designed 
to insure or safeguard these statutory rights 
against any possible prejudice from the 
settlement agreement. But such rights 
needed no safeguarding against being 
prejudiced by the settlement agreement, for 
there was no way that appellees could at 
all, either intentionally or by legal import 
of any language used, have made the 
absolute and continuing obligation of non- 
combinational and non-conspiratorial con- 
duct in trade imposed by the statute upon 
appellants the subject of any possible re- 
lease or discharge as to the future. 

Any contractual provision which could be 
argued to absolve one party from liability 
for future violations of the anti-trust statutes 
against another would to that extent be 
void as against public policy. Cf. W est- 
moreland Asbestos Co. v. Johns-Manville 
Corp. DMCS ND: Nv Yi, 30: FR. Supp: 17: 
119. This is because the effect of such a 
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release could be to permit a restraint of 
trade to be engaged in, which would have 
impact, not simply between the parties, but 
upon the public as well. Such a release, if 
recognized as having any validity of that 
nature, could therefore itself operatively 
serve as a contract “in restraint of trade.” 
Section 1 of the Sherman Anti-Trust Act, 
15 U. Ss C., A. $4, of course, brands sall 
contracts in restraint of trade as “illegal.” 


Hence, as suggested above, nothing that 
had been said in paragraph number 1 of 
the settlement agreement, or that could 
have been said, would have been at all 
capable of affecting any rights of appellees 
under the statute to protection against im- 
proper conduct on the part of appellants 
in the future, such as the statute forbade. 
Paragraph number 1 thus could never and 
would never be read by any court as hav- 
ing any possible legal effect as a release 
against further violation of the statute by 
appellants. All that appellants’ argument 
here therefore amounts to is that a court 
should legally view paragraph number 3 
as having been meaninglessly used by the 
parties in the settlement agreement and as 
not being capable of having any demon- 
strable, effective interpretation and appli- 
cation. 


[Provision Not Meaningless] 


But courts do not incline to declare a 
contract provision meaningless and will do 
so only when such a conclusion is either 
legally or factually compelled. And unless 
such a provision must legally be held on 
its language or in its contextual relation- 
ship to preclude any possible intendment 
and demonstrability of other, effective meaning 
and purpose, a court has the right to examine 
any manifestations of intentions which had oc- 
curred between the parties in the situation and 
to accord such an interpretation to them, 
for which the evidence affords a rational 
basis, as will give reasonable, lawful and 
effective meaning to the provision as a part 
of and in relation to the whole of the in- 
strument. Cf. Restatement, Contracts, § 230. 

Here, as we have said, paragraph num- 
ber 3 does not on its language or in its 
contextual relationship import any legally 
absolute or naturally reasonable conno- 
tation to a legal reader’s mind of just what 
it was that the parties were attempting to 
indicate and render certain had been taken 
out of and safeguarded from any relation- 
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ship to or implication under the general 
Provisions of paragraph number 1. Appel- 
lants’ suggestion that the paragraph “was 
inserted in the release out of an abundance 
of caution on the part of appellees lest the 
release be construed to have discharged 
future (rights under the statute)” is neither 
a naturally reasonable nor logically satisfy- 
ing one facially, and especially so in view 
of the facts (1) that the expression used 
in paragraph number 3 was concededly the 
handiwork or product of the attorneys for 
appellants and not of appellees; (2) that 
such a reading of the provision as con- 
tended for by appellants rendered it con- 
tractually meaningless, as discussed above; 
(3) that there was no recitation or other 
manifestation in the instrument (and inci- 
dentally no indication can be found either 
in the extrinsic evidence admitted by the 
court) to suggest that any such meaning- 
less concern had been harbored by anyone 
or been the subject of any discussion or 
dealing between the Parties; and (4) that 
the rights which were declared in para- 
graph number 3 as not to be affected by 
Paragraph number 1 were specified to be 
“run, clearance or playing position of the 
Oak Park Theatre in the future,’ which 
language, if referrable to appellees’ statu- 
tory rights, would cover only in partial 
Scope the general protective rights existing 
under the statute, and which moreover 
could not even be said to cover all of the 
alleged wrongs which appellees had charged 
that appellants had engaged in against 
them, and in relation to the whole of which 
the settlement admittedly had been made. 


[Extrinsic Evidence Admissible] 


We hold that paragraph number 3, on 
its language and in its coordinate con- 
textual position and relationship, was of 
such ambiguity or doubtfulness, on what 
the parties had intended it to connote and 
to provide safeguard for between them, as 
not to be required facially to be viewed as 
having had a meaningless significance, such 
as appellants contended, and that a court 
Was accordingly entitled to seek light and 
explanation from’ the extrinsic manifesta- 
tions of intention which had been involved 
in the situation, as a basis for having it 
rendered certain whether the parties in 
making reference to appellees’ future rights 
as to “run, clearance or playing position” 
were in fact merely limitatively singling 
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out a partial segment of appellees’ general 
Statutory rights, as opposed to the other 
Statutory wrongs which appellees also 
claimed had been done them, in order to 
provide meaningless security against the 
impossible contingency of paragraph num- 
ber 1 being legally “construed as releasing 
or affecting” such a particular part of 
appellees’ statutory rights—or whether the 
parties were intending by the paragraph 
to make indication of and give written 
confirmation to the fact of “run, clearance 
or playing position” rights for the future 
having had some other and meaningless 
basis of dealing and accord between them 
(such as the extrinsic evidence received 
abundantly established), which rights they 
for some reason had chosen to make the 
subject of general identification only and 
not detailedly to spell out (that reason 
being shown by the extrinsic evidence to 
have been the desire of some of the ap- 
pellants to avoid, for business reasons and 
other relationships, having their commit- 
ment as to appellees’ future rights specifi- 
cally detailed in the instrument) but which 
general identification and confirmation in 
the settlement agreement would be suf- 
ficient to open up the door to parol expla- 
nation if any controversy arose between 
them. 


On this basis, there is no merit in ap- 
pellants’ contention that the extrinsic evi- 
dence in question was erroneously admitted. 
Nor, as we read the findings contained in 
the record, are we impressed that, because 
the trial court had hypothetically declared 
that the evidence might perhaps establish 
a distinct contemporaneous ora] agreement 
resting on a wholly separate consideration, 
in connection with its initial statement that 
it was not momentarily able to say “whether 
the evidence would undertake to vary the 
terms of that settlement,” it js required to 
be inferred here that the court necessarily 
must, in reaching its ultimate conclusion 
and result, have given consideration and 
effect to the extrinsic evidence entirely on 
this basis, and not as a matter of proper 
explanation of the meaning and significance 
of the language of paragraph number 3 in 
its relationship to the rest of the instru- 
ment. The court spoke in its memorandum 
opinion of the accord demonstrated by the 
extrinsic evidence to have been reached on 
the future rights of the Oak Park Theatre 
asia “contract,” but, as has been previously 
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pointed out, it did not say that it regarded 
this part of the accord as having rested 
on a separate allotment of consideration, 
and in its findings (Finding XIII) it quoted 
the language of paragraph number 3 and 
appears to have dealt with the paragraph 
as having been inserted in the settlement 
agreement in manifestation and identifi- 
cation within the corners of the settlement 
agreement itself of that part of the reached 
accord which related to appellees’ future 
rights. 


Since the evidence was properly ad- 
missible in relation to paragraph number 3, 
as a matter of making intelligible and of 
showing on what basis the parties had re- 
ferred to “run, clearance or playing position 
of the Oak Park Theatre * * * in the 
future’ and what the intended significance 
of the reference was, it is sufficient here 
that the court found that the parties had 
in fact agreed that, in the disposition which 
they were effecting of the entire contro- 
versy, the Oak Park Theatre was there- 
after to have a right of second run, on a 
28-day clearance basis, and in a playing 
position of not being subject to competitive 
bidding, or having films taken away from 
it, on the part of the theatres of Fox Mid- 
west Theatres, Inc. We repeat once more 
that the findings do not state or demon- 
strate that the court regarded this accord 
on future rights as constituting an agree- 
ment outside the purpose and provisions of 
paragraph number 3. And, again also, Find- 
ing XIII, in its quotation and indication of 
the relationship of the paragraph seems to 
us reasonably to imply the contrary. 


But even if the fact actually had been 
that the court regarded this portion of the 
parties’ accord as having had a sufficient 
basis of other consideration on the part of 
appellees beyond that covered by paragraph 
number 1, for it to be sustainable outside 
the written settlement agreement, it seems 
obvious that any technical remand made 
by us on this ground for reconsideration 
by the trial court of this aspect, would only 
produce the result of the court upholding 
the accord on future rights on the basis of 
the admissibility of the evidence in relation 
to paragraph number 3, as we have indi- 
cated was entitled to be done. In any 
event, however, we again emphasize that 
the court’s findings, for the reasons which 
have been set out, do not compel the con- 
clusion here that the court viewed the obli- 
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gation which appellants had assumed as 
to the Oak Park Theatre in the future as 
not bearing any relationship to paragraph 
number 3 and so being outside the pro- 
visions of the written agreement. 


With the extrinsic evidence involved be- 
ing admissible to explain the meaning and 
purpose of the language used in paragraph 
number 3, as a basis of intelligibility and 
understanding of what future rights the 
parties were talking about in this portion 
of their settlement agreement and what 
their source and scope were, the court was 
entitled to accord the paragraph such legal 
significance or consequence in relation to 
the provisions of the agreement generally 
as properly could flow from the receivability 
of the evidence in giving meaning to the 
paragraph and to the instrument as a whole. 

What the evidence established here was, 
as previously stated, that the parties had 
reached an accord beyond that expressed 
in paragraph number 1, which they had 
not detailedly stated, but only made general 
identification of and left with ambiguity as 
to content and source, in their embodying 
reference to it in paragraph number 3. 
In other words, the evidence, which was 
properly receivable to give intelligibility 
and understanding to paragraph number 3, 
sufficiently demonstrated and established 
that the parties had intended and had 
reached an accord on an element of dealing 
between them, involving an obligation on 
the part of appellants, which they had not 
fully expressed or integrated into their 
written instrument, but which they had 
coordinately made the subject of general 
identification or reference in order to in- 
sure its not being affected in any way by 
what they had said or might otherwise 
seem to have done in paragraph number 1. 

We recognized previously in this opinion 
that the statement contained in paragraph 
number 1 was such an apparent contractual 
expression of considerational terms that, if 
that paragraph had stood alone in the 
written agreement, no parol proof would 
probably have been admissible to establish 
any other element of considerational under- 
taking on appellants’ part. But, as we 
thereafter pointed out, the extrinsic evi- 
dence here involved was not received in 
relation to paragraph number 1 but to~ 
paragraph number 3. And such additional 
undertaking as the evidence established had 
existed in relation to paragraph number 3 


{| 68,001 


70,250 


could not properly be said to constitute a 
variance or contradiction as such of para- 
graph number 1, for paragraph number oF 
whatever its explained provision turned out 
to be, was expressly declared by the instru- 
ment itself to be outside of and not subject 
in any way to the operation and effect of 
paragraph number 1. Thus, while para- 
graph number 1 might otherwise have been 
on its face a complete integration of the 
considerational elements of the parties’ 
dealings, this seeming provisional complete- 
ness of integration could not be held to be 
conclusive against such demonstration of 
actual intent and fact to the contrary as 
was open to be made through the door of 
coordinate paragraph number 3, and espe- 
cially so, as has been emphasized, since the 
language of that paragraph expressly left 
whatever subject matter it covered as being 
outside the operation or effect of paragraph 
number 1. 


Rephrasing what has been said, the ef- 
fect of the extrinsic evidence here was to 
demonstrate, from the ambiguity of the 
language of paragraph number 3 and the 
exemption of its intended subject matter 
from anything that appeared in paragraph 
number 1, that the parties had not in fact 
embodied with completeness all the aspects 
of their accord and had not intended the 
instrument to be treated as a complete 
integration of the terms of their agreement. 
The Missouri courts refuse to allow any 
proof of lack of complete integration “where 
it apears that the written instrument on 
its face is full and complete,” as a legally 
meaningful contract. Sol Abrahams & Sons 
Const. Co. v. Osterholm, Mo. App., 136 S. W. 
2d 86, 92; J. B. Colt Co. v. Gregor, 328 Mo. 
1216, 44 S. W. 2d 2. But here paragraph 
number 3, as a coordinate contractual pro- 
vision, and in its facial uncertainty of mean- 
ing and application, could not legally be 
said to have left the instrument as a whole 
“full and complete.” And the fact that the 
extrinsic evidence had the effect of leaving 
paragraph number 1 as not containing a 
complete statement of the elements of 
consideration that had been involved in the 
settlement between the parties could not 
be argued to preclude the right to consider 
the evidence, for the test of whether parol 
evidence varies, contradicts or adds to the 
Provisions of a written instrument neces- 
sarily is a matter of treading and giving 
effect to the instrument as a whole and not 
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of reading and isolating some provision out 
of its contextual relationship. 


[Nature of Evidence] 


While it would not appear to be neces- 
sary to set out generally the extrinsic evi- 
dence admitted by the court, a statement 
of some of the things which it showed may 
serve perhaps to enlighten and add confir- 
mation as to the soundness of the con- 
clusion which the trial court reached. 


After negotiations for settlement were 
begun, counsel for appellees was requested 
to submit a definite settlement proposal, 
which he did in writing. The proposal 
called for the payment of $150,000 in dam- 
ages, and for a recognition by the charged 
parties of a right in favor of the Oak Park 
Theatre in the future “to a second city 
run,” in a zone consisting of certain named 
theatres, including the Linwood Theatre of 
Fox, with each producer and distributor to 
agree “‘to offer to Oak Park Theatre its 
feature pictures on second city run without 
Oak Park being required to bid against 
any theatre in said zone or any theatre 
outside of said zone now owned or Oper- 
ated, directly or indirectly, by Fox,” and 
with these rights in favor of Oak Park 
Theatre “to continue as long as Oak Park 
maintains its present relative competitive 
position among the theatres involved in 
accordance with the principles laid down 
in United States: v. Paramount,’ supra, 334 
UWS. 131, 68S. ICH 9153 29s ed: 1260, 
and De) SD. Ne Yor esar, Supp. 881. 


The evidence showed no recession by 
appellees at any time in the settlement 
negotiations from these demands as to 
general playing rights in the future. The 
negotiations which thereafter proceeded 
between the parties were concerned pri- 
marily with obtaining a reduction from 
appellees in the amount of their damage 
demand. The sum of $100,000 was finally 
agreed upon, of which a written accept- 
ance was made by counsel for appellees, 
on the stated condition, however, that an 
appropriate settlement agreement should be 
prepared and submitted “covering cash 
settlement and establishing zone for distri- 
bution of feature pictures in which Oak 
Park will have first run in zone except 
where others in zone demand bidding.” 

Inquiry had been made of counsel for 
appellees by the representative of appellants 
at one stage in the dealings, whether the 
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demand made in appellee’s original settle- 
ment proposal for the offering of films to 
Oak Park Theatre in the future, on a 
second-run basis, ‘without Oak Park being 
required to bid against any theatre in said 
zone or any theatre outside of said zone 
now owned or operated, directly or indi- 
rectly, by Fox,’ was meant to affect the 
independent operators in the zone, or 
whether it had application only to theatres 
of Fox—to which reply was made that the 
requirement was of course not being sought 
in relation to the operators of independent 
theatres but only as to the theatres con- 
trolled by Fox. 


Later, when it came to the matter of 
formulating the settlement into written ex- 
pression, some of the distributors indicated 
a desire not to have the instrument fix a 
precise exhibiting zone, since other theatres 
might not then be able to be added to the 
zone, even though they might be or become 
competitive with the Oak Park Theatre, 
and the suggestion was made that, if ap- 
pellees would forego having this aspect 
formally stated in the instrument, the par- 
ties would each communicate the accord 
which had been arrived at as to appellee’s 
future playing rights to their branch man- 
agers in Kansas City for recognition by 
them and appellees could verify that this 
had been done before the written agree- 
ment was signed. Appellees satisfied them- 
selves as to this communication of their 
future playing rights having in fact been 
made to the distributors’ local managers, 
and the attorney for appellants then in- 
cluded in the written agreement paragraph 
number 3, to the effect, as previously stated, 
that nothing that was said in the instru- 
ment should “be construed as releasing or 
affecting any rights Jay Means and Wilma 
Means may have as to run, clearance or 
playing position of the Oak Park Theatre 
in the future.” 


One of the charges which appellees had 
made against the parties in their prepared 
complaint was that they had created an 
exclusive and arbitrary second-run zone 
in Kansas City for certain Fox Theatres, 
located outside the competitive exhibiting 
zone of the Oak Park Theatre, and had 
by this unlawful means kept appellees from 
engaging in second-run exhibition. To 
cover and abolish this artificial-zone situ- 
ation, Fox gave appellees a letter, stating 
that “Under present competitive conditions, 
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Fox Midwest Theatres, Inc. waives its 
right, if any, to prior run or clearance for 
the Plaza, Isis and Appollo Theatres [the 
only previously recognized second-run thea- 
tres, all of which were Fox-owned] over 
the Oak Park Theatre.” When one of 
appellees inquired in the course of the 
consummation of the settlement whether 
this letter should not also have included 
Fox’s Linwood Theatre, counsel for ap- 
pellees stated to his clients that the letter 
was being given only for the purpose of 
covering Fox theatres located outside of 
the Oak Park Theatre’s playing zone. Oak 
Park was, of course, agreed to be protected 
against Linwood, through the oral accord 
reached as to their immediate zone, which 
we have recognized as having been given 
indication in the ambiguous provision of 
paragraph number 3. 


The evidence also contained other ele- 
ments of confirmation as to the existence 
of the accord claimed by appellees to have 
been reached on Oak Park’s future rights, 
in that it showed that shortly after the 
settlement was made Twentieth Century- 
Fox Film Corporation began to provide 
films to its Linwood Theatre for exhi- 
bition on a second-run instead of a third- 
run basis; that when appellees learned 
thereof they made protest to Fox of such 
a violation being engaged in of their settle- 
ment accord; that Fox thereupon sought 
to obtain from appellees a modification of 
this part of appellants’ accord and obli- 
gation, which appellees refused to grant; 
that the Linwood Theatre then ceased to 
exhibit films of Twentieth Century-Fox 
Film Corporation on a second-run basis, 
and such films were thereafter duly offered 
to appellees for exhibition in accordance 
with the alleged future-rights accord; and 
that two others of the film producers and 
distributors similarly did not, after the 
settlement, allow Linwood to exhibit their 
pictures on second run as against the Oak 
Park Theatre, in seeming recognition of 
the agreement which they had made. 


What has been said is, we think, suf- 
ficient to demonstrate the warrant for allow- 
ing the court’s findings and conclusions to 
stand, as to an undertaking having been 
made by appellants regarding the rights 
“to run, clearance or playing position of — 
the Oak Park Theatre in the future,’ such 
as appellees claimed—with the intended 
nature, source and scope of those rights 
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having been given ambiguous identification 
and incomplete integration in paragraph 
number 3, whose language 2nd implication 
however were such as to entitle them to 
be given fuller establishment by extrinsic 
evidence of the manifestations which had 
been involved in the settlement situation. 


[Agreement Not Illegal] 


Appellants have however made the fur- 
ther contention that such an agreement as 
the extrinsic evidence was found by the 
court to have established and as we have 
recognized as being entitled to be affirmed 
in relation to the language of the settle- 
ment agreement, would be “illegal and 
therefore void and unenforceable.” The 
substance of the argument, as we under- 
stand it, is that it would be a violation of 
the anti-trust statutes for Fox and appellees 
to enter into any agreement that the Lin- 
wood Theatre should not operate as a 
competitor of the Oak Park Theatre by 
engaging in second-run exhibition in their 
mutual playing zone, and that any commit- 
ment on the part of the producers and dis- 
tributors to honor this obligation of Fox as 
to the Linwood Theatre would itself amount 
in effect to an unlawful combination and 
restraint of trade by its consequence of 
limiting or curbing competition in bidding 
for motion picture films generally. 

But the agreement neither was intended 
nor could it be said to operate to give 
the Oak Park Theatre any monopoly of 
second-run playing position in its exhibit- 
ing zone as against any such interest in 
second-run exhibition in the zone as the 
public might have generally, even if it were 
assumed that such an affected interest 
would be a sufficient basis for having such 
a monopoly voided. At least seven other 
theatres were recognized as being located 
in the immediate zone, all of which were 
left competitively free to bid against Oak 
Park for second-run exhibition purposes, if 
they chose to do so. Only the Linwood 
Theatre was being prohibited from doing 
so, and it, as a matter of fact, had never 
up to that time been operating as a second- 
run theatre, 

We are unable to see, nor does appel- 
lants’ brief attempt to explain, how an 
agreement, not shown to have any improper 
trade effect on the film industry itself, made 
between two local theatres located in the 
same general exhibiting zone, that one will 
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subordinate its playing position and not 
tun films desired to be exhibited by the 
other, until after they have been so ex- 
hibited and been subject to regular clear- 
ance time, or an agreement on the part of 
the film distributors of the locality to honor 
such a good-faith local commercial arrange- 
ment between the two, can abstractly, and 
without more, be declared to be illegal or 
contrary to public policy. If any restraint 
of trade violative of the anti-trust statutes, 
or such substantial detriment to the theatre- 
going public as might make the agreement 
void in the public interest, can be involved, 
it is not facially or inherently apparent and 
would require legal demonstration. 


[Damage Issue] 


Appellants’ final contention for reversal 
is that the court erred in the amount of 
the damages which it awarded and also in 
the form in which it assessed the damages 
against the parties. 

On question of amount, we think ap- 
pellants’ contention of excessiveness is re- 
quired to be sustained, for our reading of 
the record fails to show any probative basis 
on which it was possible for the court to 
arrive at the $50,000 amount awarded. The 
evidence does afford a sufficient basis for 
some substantial award. But the only ele- 
ment of proof that affords any semblance 
of approach at all to the amount awarded 
by the court is a general estimate made 
by one of the appellees himself. He testi- 
fied that, from his 30-years experience in 
operating the Oak Park Theatre, it should 
and would, in his opinion, have had profits 
of $25,000 a year, during the period in- 
volved, except for the actions of appellants 
in permitting the Linwood Theatre to take 
films on second run away from it, and in 
also causing the Oak Park Theatre to have 
to pay excessive rentals for the films it 
obtained, from the purported bidding of 
the Linwood Theatre done against it even 
on such films. The testimony of this wit- 
ness had a sufficient basis of proper foun- 
dation of competency, to entitle it, under 
Missouri law, to be taken into account, if 
the court chose to do so, as a factor in 
arriving at the amount of damages sus- 
tained. Cf. Wamsganz v, Blanke-W ennecker 
Candy Co., Mo. App., 216 S. W. 1025. 

The court, however, gave weight and 
use to the witness’ testimony, even be- 
yond its face or possible par value. While 
accepting the witness’ estimate of a prob- 
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able $25,000 annual profit for the approxi- 
mate two-year period that was involved, if 
the wrongs of appellants had not been 
committed, the court apparently overlooked 
the fact and failed to take into account 
that his testimony also showed that the 
Oak Park Theatre had, during this period, 
notwithstanding appellants’ wrongs, made 
an actual profit of around $10,000. Inci- 
dentally, it also may be observed that 
the rest of appellees’ proof on damages, 
which had a more tangible and testable 
basis than the general estimate of the 
witness referred to, all pointed to varying 
lesser amounts of damage than the estimate 
of the witness. 

On the question of the form of judgment, 
the court made the entire amount awarded 
run against all of the appellants jointly— 
consisting of five of the producers and 
distributors and Fox Midwest Theatres, 
Inc. Thus, for purposes of the judgment 
entry, the legal effect of what the court did 
was to treat the agreement, which it found 
to have been made as to “run, clearance or 
playing position of the Oak Park Theatre 
in the future,” as constituting an under- 
taking by all of appellants jointly for a 
performance of the obligation by each of 
them and against a breach of it by any of 
them. Cf. Illinois Fuel Co. v. Mobile & O. R. 
Co., 319 Mo. 889, 8 S. W. 2d 834. But at the 
same time, the court also appears to have 
regarded three of the eight producers and 
distributors involved (all of which had been 
made parties to the suit and none of which 
had been dismissed by appellees) as not 
being subject to being so held liable, seem- 
ingly in view of the fact that the evidence 
showed that they had not, as had the other 
five producers and distributors, permitted 
the Linwood Theatre to bid against the 
Oak Park Theatre for any of their films 
on second run, and the effect of the judg- 
ment entry was to grant them release from 
the case. If the undertaking was a joint 
one, with a responsibility on the part of 
all, for a breach committed by any one or 
more of them, then the three producers 
and distributors, in effect released by the 
court, would of course have had as much 
legal liability for whatever damages had 
been sustained as the other five. 

We do not mean to imply that, if the 
court in fact regarded the obligation as a 
joint one, in the sense of it having been 
intended to make all of the parties liable 
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for a breach which might be committed by 
any one of them individually in not honor- 
ing the undertaking to furnish its pictures 
to the Oak Park Theatre on a second-run 
basis without allowing the Linwood Theatre 
to make bids against the former therefor, 
the court could not have entered a judg- 
ment against any of the parties, unless it 
was in a position to enter judgment against 
all. Under V. A. M. S. § 431.140, “In all 
cases of joint obligations and joint assump- 
tions of co-partners or others, suits may 
be brought and prosecuted against any one 
or more of those who are so liable.” Ap- 
pellees thus could in the first instance properly 
have brought suit against the five producers 
and distributors here involved only, or it 
could have brought suit against all eight 
of them and subsequently have dismissed as 
to the three, which the court in effect 
released, without prejudice to its rights 
against the other five. But that is not 
what was done. On the record before us, 
all eight producers and distributors had 
been made and left parties to the suit, and 
the position of non-liability which three 
of them came ultimately to occupy in the 
proceedings was on the basis of judicial 
action taken by the court and not of any 
dismissal made by appellees. 


In this situation of two coordinate, in- 
consistent results and implications being 
involved in what the court thus did, and 
with no expression made in relation thereto, 
we are not certain whether the court was 
in fact holding that the obligation was a 
joint one and not a several undertaking 
on the part of each producer and distributor 
as to its own films, or whether one or the 
other of the court’s actions was an inad- 
vertent one. We shall therefore leave open 
for the court to consider and resolve the 
question of joint or several liability specifi- 
cally on the remand that is being made. 


[Judgment] 


On the basis of what has been said, the 
determinations of the trial court as dis- 
cussed above are affirmed, except in rela- 
tion to the amount of the damages awarded 
and the form of the judgment entered 
hereon. As to the amount and the form 
of the damage award, and as to the pur- 
ported release of any defendant in relation 
thereto, the judgment is vacated, and the ~ 
cause is remanded for further proceedings 
on those questions only. 
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General Electric Co. v. Civil Service Employees Cooperative Assn. 

[] 68,002] General Electric Company v. Civil Service Employees Cooperative As- 
sociation and Samuel Feld. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No, 18124. Filed March 25, 1955. 


Pennsylvania Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Action of Subsidiaries 
and Distributors—The defense that a fair trader forfeited its right to an injunction 
because it allegedly induced the defendant to stock-up with its appliances was rejected 
where it was found that the fair trader never sold the appliances to the defendant, that 
a supply company which actually made the sales to the defendant was a division of a 
distributing company whose stock was owned by the fair trader, and that the fair trader 
did not control the conduct of the business of the distributing company or the supply 


company. 
See Fair Trade, Vol. 1, ¥ 3424. 


Fair Trade—Enforcement of Fair Trade Prices—Fair Trade Enforcement Suits— 
Application for Injunction to Enjoin Lessor from Inducing Lessee to Engage in Unfair 


Competition—In a fair trade enforcement 


action, a fair trader was denied an injunction 


against a cooperative which leased space to a person who was found to have sold the fair 
trader’s appliances at less than the established price. Although a person who induces 
another to engage in unfair competition or contributes to the wrongful act may be liable, 
it was held extremely doubtful that this principle would apply in the present enforcement 
case. Furthermore, it was held that there was nothing in the lease which required the 


lessee to sell any of the fair trader’s appliances. 


The lessor furnished the lessee with a 


place to do business and, in a sense, supplied him with customers. The lessor’s knowledge 
that the lessee was selling fair traded articles at a discount, coupled with the willingness 
that he should do so, did not make the lessor a participant in the sales. 


See Fair Trade, Vol. 1, $3320.40. 


For the plaintiff: Francis Hopkinson and Drinker, Biddle & Reath, Philadelphia, Pa. 


For the defendants: 


Delbert T. Kirk for Civil Service Employees Cooperative Assn.; 


and Richard D. Solo and Lipschutz, Solo & Bergman for Samuel Feld; all of Phila- 


delphia, Pa. 


Sur Pleadings and Proof 
[Defense to Fair Trade Suit Rejected] 


Kirkpatrick, Chief Judge [In full text]: 
The only defense which can be seriously 
urged on behalf of the defendant, Feld, is 
that the plaintiff has forfeited its right to 
an injunction by inducing him to stock up 
with General Electric appliances, knowing 
that he expected to sell them at a discount 
from the fair trade price. I have no doubt 
that the offer of a special price to Feld on 
the items in question did induce him to buy 
a much larger quantity of them for resale 
than he otherwise would have done, but I 
do not believe that it was the only con- 
sideration, or even a major one, in causing 
him to execute a five year lease with the 
Cooperative. 


Whether the sales agent who sold Feld 
the merchandise knew about the prices at 
which the latter expected to retail them is 
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immaterial, because the sales were not made 
by this plantiff but by another and separate 
corporation. General Electric Supply Com- 
pany which actually made the sales is a 
division of General Electric Distributing 
Corporation, all of the stock of which is 
owned by the plaintiff. However, there is 
no evidence whatever that the plaintiff con- 
trols the conduct of the business of either 
the Distributing Corporation or the Supply 
Company in any way. The Distributing 
Corporation is a separately incorporated 
company, it has a separate board of di- 
rectors and officers, it buys and sells for its 
own account and has separate offices, de- 
partments and employees. There is nothing 
to contradict the plaintiff's evidence that 
the Distributing Corporation operates inde- 
pendently of the plaintiff. The fact is that 
the Distributing Corporation sells, to some 
extent at least, articles which compete di- 
rectly with those of the plaintiff’s manufacture, 
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For the above reason, the defense based 
on estoppel must fall, and the practically 
undisputed testimony calls for the issuance 
of an injunction. 


[Injunction Against Lessor Denied] 


As to the Cooperative: It is undisputed 
that this defendant is not offering for sale 
or selling any of the plaintiff’s fair-traded 
merchandise. The plaintiff’s case depends 
upon the proposition that the Cooperative 
has contributed to Feld’s unfair competi- 
tion through the lease which it made with 
him, 

It is, of course, true that a person who 
induces another to engage in unfair com- 
petition or contributes to the wrongful act, 
as by furnishing the means of consummat- 
ing it, is hable therefor, 87 C. J. S., Trade- 
marks, etc., Section 193, but it is extremely 
doubtful that this principle would apply to 
a case like the present which, as was 
pointed out by Judge Goodrich, speaking 
for the Court of Appeals, in Sunbeam Corp. 
v. Civil Service Employees’ Coop. Assn. 
[1950-1951 TrapE Cases { 62,799], 187 F. 2d 
768, involves a kind of “statutory unfair 
competition” as distinguished from a case 
of true tort involving fraud on the public 
or illegal appropriation of a plaintiff’s trade- 
mark or trade name. However, that ques- 
tion need not be considered, because I find 
nothing in the lease—the only proved con- 
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nection between the Cooperative and Feld 
—which requires him to sell any of the 
plaintiff's merchandise whatever. Not all 
electrical household appliances are fair 
traded and there is nothing to show that 
Feld would not be able to conduct his busi- 
ness without handling any of the plaintiff's 
merchandise. Under the lease, he is free to 
sell any brand of merchandise he desires. 
The Cooperative cannot compel him to sell 
the plaintiff's nor can it prevent him from 
doing so. 


The defendant, by its lease, furnishes 
Feld with a place for the conduct of his 
business and it also, in a sense, supplies him 
with customers. It undoubtedly knows 
what he is doing but mere knowledge that 
someone else is selling fair-traded articles 
at a discount, coupled with willingness that 
he should do so, does not make one a par- 
ticipant in the sales. It is to be noted that 
the statute does not make selling fair- 
traded articles at a discount an offense. In 
fact, it does not even forbid it, at least 
expressly. The only effect that the statute 
has, so far as I can see, is that the person 
selling the articles can be stopped by in- 
junction. 


In the absence of evidence as to partici- 
pation by the Cooperative in Feld’s viola- 
tion of the Fair Trade Law, the injunction 
as to the Cooperative must be denied and 
the complaint dismissed. 


[| 68,003] Caldwell-Clements, Inc. and Maurice Clements v. Cowan Publishing 


Corp. and Sandford R. Cowan. 


In the United States District Court for the Southern District of New York. Civ. 98-372. 


Filed March 29, 1955. 


Sherman Antitrust Act 

Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State A Cause of Action—Conspiracy.—A motion to dismiss a complaint on the ground 
that it is insufficient to allege that a corporation and some of its employees “conspired 
among themselves” because a corporation and its agents are not separate legal entities 
was denied since the complaint also alleged a conspiracy including as its participants not 
only the corporation and its agents but also a number of independent corporate com- 
petitors. The complaint was held to have sufficiently alleged a conspiracy since the 
object and result of the conspiracy, and the means chosen and the overt acts performed, 
were alleged. 

See Combinations and Conspiracies, Vol. 1, { 2005.400; Private Enforcement and 
Procedure, Vol. 2,  9009.170. 

Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State A Cause of Action—Antitrust Violation—A motion to dismiss a complaint on 
the ground that it merely alleged a trade libel or a private competitive tort and not a 
restraint of trade was denied. The complaint alleged a concert of action by competitors 
with the purpose of reducing the plaintiff's ability to compete in a specified interstate 
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market. The fact that the means chosen to accomplish this end were by the distribution 
of false writings concerning the plaintiff's business methods does not insulate the defend- 


ants from liability. 


See Private Enforcement and Procedure, Vol. 2, J 9009.170. 
For the plaintiffs: Robert E. Nickerson, c/o Smith, Sargent, Doman & Grant. 
For the defendants: Kommel & Rodgers (Myron Kommel, of counsel.) 


[Motion to Dismiss Conspiracy Claim] 


Irvinc R. KaurMAN, District Judge [Jn 
full text except for omissions indicated by 
asterisks]: The defendants move to dismiss 
the complaint consisting of three claims, 
each stated in a separate count. 


The first claim is for treble damages 
based upon Section 1 of the Sherman Anti- 
Trust Act. Defendant asks dismissal of 
the count for failure to state a claim The 
plaintiffs and defendants are publishers of 
rival trade magazines in the radio and tele- 
vision field, Plaintiff corporation alleges 
that the defendant publishing corporation, 
some of its employees, the individual defendant 
publisher “conspired among themselves” 
and with certain other named publishing 
corporations competing with the plaintiff to 
restrain trade “in the service dealer trade 
publishing field by reducing Caldwell-Clements’ 
competition in such field through concerted 
distribution, by each and all of them of 
ay false and malicious statements to 
Caldwell-Clements’ advertisers and prospec- 
tive advertisers”. (Par 20.) The allegedly 
false written statements were to the effect 
that plaintiff corporation had greatly over- 
stated its circulation figures in its publica- 
tions. The defendants’ first objection to 
this count is that it is insufficient to allege 
that the defendant corporation, its publisher 
and some of its employees “conspired among 
themselves” because a corporation and its 
agents are not separate legal entities for 
the purposes of the law of conspiracy. While 
some of the cases support this view, Nelson 
Radio & Supply Co. v. Motorola, Inc. [1952 
TravE CASES {| 67,386], 200 F. 2d 911 (CA. 
5, 1952); Marion County Co-op. Assn. v. 
Carnation Co. [1953 Trape CAsEs { 67,556], 
114 F. Supp. 58 (W. D. Ark, 1953), affirmed 
on other grounds [1954 TRrapE Cases 67,792], 
214 F. 2d 557 (C. A. 8, 1954), it is sufficient, 
for the rejection of this contention, to 
point out that the complaint also alleges 


a conspiracy including as its participants 
not only the corporation and its agents but 
also a large number of independent corporate 
competitors in the publishing field. The 
second and more basic contention is that 
what is alleged is, at most, a trade libel 
or competitive tort, not a restraint of trade. 
This is not supportable because the root of 
the evil, and the circumstance which lifts 
the claim out of the realm of private law 
and into the aegis of public policy, is the 
concert of action here alleged, (See Inter- 
state Circuit v. United States, 306 U. S. 208, 
226 (1939)), by competitors with the specific 
purpose and result of “reducing” plaintiff 
corporation’s ability to compete in the specific 
interstate market delineated in the com- 
plaint: “the service dealer trade publishing 
field” (Par. 20). That the means chosen 
to accomplish this end were the “peaceful 
persuasion” of plaintiff’s actual and pro- 
spective advertiser-customers by the dis- 
tribution of false writings concerning plain- 
tiffs business methods does not insulate the 
defendants from liability. Cf. Paramount 
Pictures v. United Motion Picture Theatre 
Owners, 93 F. 2d 714, 719-20 (CHIC AGES: 
1937). The last but least contention of the 
defendants with respect to this claim is 
that conclusions, rather than specific facts, 
are alleged. It is true that claims of com- 
spiracy should be alleged with some specificity. 
Compare Glenn Coal Co. v. Dickinson Fuel 
COGR7IAT, 246885887 CC aC Oe 4, 1934) 
with Metropolitan Theatre Co. v. Warner Bros. 
Pictures [1952 Trape Cases { 67,304], 12 
BAR Dy 516.(Sae Nese 1952). This re- 
quirement has been met in the instant case. 
The object and result of the conspiracy are 
alleged: causing plaintiff's actual and po- 
tential customers to refuse to deal with 
him; the means chosen and the Overt acts 
performed are alleged: concerted distribu- 
tion of false Statements, the contents of 


which are set out in full. 
fe Ba 3 


* This branch of the motion is based upon 
both Rules 12(b)(6) and 56. After examining 
the affidavits presented, this Court concludes 
that there is a wealth of triable factual issues 
as to the existence of a conspiracy in violation 
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of Section 1, and, therefore, summary judgment 
must be denied. The balance of this Court’s 
discussion will be addressed to the Rule 12(b) 
(6) ground of this branch of the motion. 
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[| 68,004] Seagram-Distillers Corporation v. New Cut Rate Liquors, Inc., et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1954, 
January Session, 1955. No. 11275. Dated April 4, 1955. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. Horrman, District Judge. 


Illinois Fair Trade Act 


é Fair Trade—Constitutionality of Illinois Fair Trade Act—Motion for a Preliminary 
Injunction—Necessity of Passing on Constitutional Issue-—On a motion for a preliminary 
injunction in a fair trade enforcement action, a Federal District Court is not required to 
pass upon the defendants’ contention that the Illinois Fair Trade Act is unconstitutional. 
The determination of this contention must be reserved until the final hearing of the action. 
Furthermore, the inclusion of this contention in the briefs of the parties in the Court 
of Appeals did not give that Court any right to decide the question because the appeal 
was from an interlocutory order; and the record before the Court of Appeals did not show 
that any serious question under the United States Constitution existed, and, therefore, 
enforcement of the Illinois Act, pending final hearing, would not inflict irreparable 
damages upon the defendants. < 


See Fair Trade, Vol. 1, J 3085.15. 


Fair Trade—Enforcement of Fair Trade Prices—Defensts—Enforcement Activity or 
Policy.—The issuance of a preliminary injunction in a fair trade enforcement action was 
affirmed where the trial court found, as to the defendants’ contention that the plaintiff had 
abandoned its fair trade rights, that (1) the plaintiff had been vigorous, fair, and diligent 
in the enforcement and maintenance of its fair trade prices by all appropriate methods, 
including many legal proceedings, and (2) the evidence did not support the defendants’ 
claim of abandonment by the plaintiff of its fair trade program or the defendants’ claim 
that the plaintiff had unreasonably failed and refused to take appropriate action against 
retail dealers allegedly selling below the plaintiff’s fair trade prices. 


See Fair Trade, Vol. 1, {| 3440.15. 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Scope of 
Injunction—Reference to Another Document.—A preliminary injunction restraining de- 
fendants from advertising, offering for sale, or selling fair trade products at less than 
the prices stipulated by the fair trader from time to time under the Illinois Fair Trade Act 
and in accordance with contracts made pursuant to the Act, which contracts were, now 
are, or may hereafter be in force in Illinois, was held not to violate Rule 65(d) of the 
Federal Rules of Civil Procedure. The defendants had contended that the acts sought 
to be restrained are set forth in the order by reference to another document. The language 
of the order is flexible enough to accommodate it to the fact that the prices referred to 
would in all likelihood vary from time to time in an active market. 


See Fair Trade, Vol. 1, § 3366.15. 

For the plaintiff: Frank D. Mayer, Leo F. Tierney, Louis A. Kohn, and P. W. 
O’Brien, Chicago, III. 

For the defendants: Allen Schultz and Louis L. Biro, Chicago, Ill. 

Before Major, FINNEGAN and SCHNACKENBERG, Circuit Judges. 


[Price Violations Alleged] is engaged throughout the United States in 


ro kee the business of dealing in, selling and dis- 
ScHNACKENBERG, Circuit Judge. [In full tributing alcoholic beverages of standard 


eM : From an order for . preliminary quality. These beverages, described gener- 
injunction, granted by the district court, on ally as “Seagram products” and including 
plaintiff’s motion, defendants have appealed. Seagram’s “VO” and “7 Crown,” are sold 

The verified complaint, as amended, al- in bottles bearing the trade-marks, brands 
leges that plaintiff, a Delaware corporation, or names of the producers. Plaintiff is the 
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sole person authorized to sell and distribute 
Seagram products in Illinois. 


It is alleged that during the past several 
years plaintiff has expended over $500,000 
in Illinois alone in advertising Seagram 
products and, as a consequence, the trade- 
marks, brands or names under which Sea- 
gram products are sold have become widely 
and favorably known to the trade and: public 
in Illinois. Plaintiff also alleges that the 
matter in controversy exceeds $3,000. 


Plaintiff's complaint further alleges that 
the sales of Seagram products in Illinois are 
subject to the provisions of fair trade con- 
tracts executed in accordance with the IIli- 
nois fair trade act.1. Furthermore, it is 
alleged that, prior to the acts complained 
of, the defendants had regeived copies of the 
plaintiff's schedule oi fair trade prices stipu- 
lated in accordance with the executed fair 
trade contracts, and also that defendants 
have refused to discontinue offering for sale 
or selling Seagram products at less than the 
aforesaid stipulated prices, and have con- 
tinued said wrongful conduct by wilfully 
and knowingly offering for sale and selling 
said products at prices below those stipu- 
lated, and particularly that they advertised 
in a newspaper on June 15, 1954, that they 
would sell Seagram products at less than 
the fair trade prices therefor. Plaintiff further 
alleges that defendants intend to continue 
said conduct to the irreparable damage of 
the good will and business of the plaintiff, 
thereby impairing the value of the trade- 
marks, brands and names under which Sea- 
gram products are sold, and unless defendants 
are immediately enjoined and restrained 
from continuing such conduct, plaintiff will 
suffer further irreparable damage. 

There was a prayer for a preliminary in- 
junction restraining defendants from adver- 
tising, offering for sale or selling Seagram 
products at less than the stipulated prices, 
and for a final decree to the same effect. 


[Defenses] 


Defendants’ verified answer denied all of 
the material allegations of the plaintiff, in- 
cluding the allegations that the matter in 
controversy, exclusive of interest and costs, 
exceeded the sum or value of $3,000, that 
plaintiff had no adequate remedy at law, 
that fair trade contracts had been executed 
in accordance with the Illinois fair trade 
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act, and that defendants had violated the 
provisions of said alleged contracts. The 
answer also stated (1) that plaintiff had 
abandoned and waived any and all rights it 
may have had as a result of the execution of 
alleged price-fixing contracts; (2) that the 
alleged price-fixing contracts do not comply 
with the provisions of the Illinois fair trade 
act in that they lack the immediate vendor- 
vendee relationship required to bring a price- 
fixing contract within the exceptions provided 
under the provisions of said act; and (3) 
that the Illinois fair trade act is unconstitu- 
tional and consequently plaintiff’s alleged 
price-fixing contracts executed thereunder 
are illegal and void. 


The court held a hearing on plaintift’s 
motion for a preliminary injunction, at which 
time evidence was taken. 


[Plaintiff's Evidence] 


At this hearing vice president Teece of 
plaintiff, and vice president Lind of plain- 
tiff and Joseph E. Seagram & Sons, Inc., 
of which plaintiff is a wholly owned sub- 
sidiary, testified that plaintiff has adopted a 
fair trade policy in every state having a fair 
trade act, and that over five thousand fair 
trade contracts identical to that introduced 
into evidence as plaintiff’s exhibit 2 had 
been executed in Illinois. It was stated that 
the purpose of these contracts was to pro- 
tect the trade-marks and good will built up 
over a period of years by the plaintiff for 
Seagram products. During the last two or 
three years plaintiff has in fact spent over 
$3,000,000 in advertising and promoting their 
sale in Illinois. In addition, plaintiff has 
32 “missionary men,” who continuously con- 
tact retailers with reference to the plaintiff’s 
products. They operate primarily in the 
city of Chicago, and are charged with the 
duty of determining whether the retailers 
they call on are maintaining plaintiff’s fair 
trade prices. Plaintiff also employs, from 
time to time, various shopping services to 
ascertain whether fair trade prices are being 
maintained. 


Both Lind and Teece testified that unless 
the price cutting of plaintiff’s products by 
the defendants was restrained, plaintiff's 
business would suffer grave and irreparable 
harm; that the good will built up over a 
period of years would be almost lost, the 
volume of plaintiff's business would be cut 


+Til. Rev. Stat., c. 12114, §§ 188-191 (1953). 
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by “at least 50 per cent in three months’ 
time ;” that when a brand becomes involved 
in price-cutting “it loses its standing, and 
when it has lost its standing, it is through.” 


On June 15, 1954, an advertisement ap- 
peared in the Chicago Sun-Times in which 
all fifty-two defendant liquor stores offered 
for sale and advertised fifths of Seagram’s 
“VO” and “7 Crown” at $4.89 and $3.49, 
although the fair trade prices are $5.98 and 
$4.30 respectively. This advertisement was 
published by these defendants individually 
and collectively as the “Foremost Liquor 
Stores.” The defendant liquor stores are 
entitled to use the name “Foremost Store” 
as subscribers to the merchandising and 
promotional services rendered by the de- 
fendant “Foremost Promotions, Inc.” 


Teece testified that over fifty liquor retail- 
ers in Chicago called on him the day the 
advertisement was published. One of the 
callers was the president of the “Illinois 
Package Association,” a group of Chicago 
liquor retailers. He wanted to know “im- 
mediately” what the plaintiff was going to 
do with reference to the price cutting and 
added: 


“T have your merchandise on the shelf. 
If you don’t do something about it, I will 
take it off the shelf.” 


Teece was also told that other members of 
this association were of the same opinion. 
Another complaint registered with Teece 
was by one of the managers of a chain of 
Chicago stores. He warned the plaintiff 
that if something was not done about the 
advertisement, they proposed to take action. 


Also on the day of publication of de- 
fendants’ advertisement, plaintiff's Chicago 
manager responsible for “policing the market” 
in Cook County reported to Teece that 
there had been a tremendous number of 
telephone complaints from retail liquor dealers 
in Chicago. He said that two supervisors 
had been called in to help handle these calls, 
and orders had been cancelled because of 
the defendants’ advertisement. 


Six weeks before the publication of de- 
fendants’ advertisement, plaintiff and the 
attorneys for defendants had entered into 
an arrangement in connection with the con- 
tinuance of a fair trade suit involving two 
“Foremost Stores.” A letter reflecting this 
arrangement was sent by one of the at- 
torneys for defendants to all of them; it 
was signed by Irving Robins, their “agent 
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and attorney in fact.’ This letter, dated 
April 30, 1954, began as follows: 


“As you know, Seagram Distillers Cor- 
poration has consistently endeavored to 
enforce its Fair Trade prices in this area.” 


The letter then set out the terms of the 
agreement between the plaintiff and defend- 
ants, the substance of which was: 


“(1) All Foremost Stores will strictly 
adhere to the Fair Trade Prices on Sea- 
gram products. 

(2) Seagram will make every diligent 
effort to enforce its Fair Trade prices in 
the Chicago area.” 


It was also stated that the Foremost Stores 
would: 


“x * * endeavor to keep Seagram in- 
formed of all violations (price cutting by 
competitors of Foremost Stores) so that 
they (Seagram) may have an opportunity 
to carry out their Fair Trade policy.” 
In closing, the letter said: 
“We believe that in view of Seagram’s 
consistent record im this matter, it should 
first be given a reasonable chance to cor- 
rect any price cutting situation.” 
Finally, the letter said that if, after notice 
of a price cutting situation, Seagram should 
fail to take “proper action we will notify 
you (defendant stores) and advise you 
whether you may legally sell Seagram prod- 
ucts below the applicable Fair Trade prices.” 


On May 24, 1954, one of the attorneys for 
the defendants sent a letter to one of the 
attorneys for plaintiff which stated that 
shopping by defendants’ agents of what was 
later shown to be approximately 94 liquor 
retailers had revealed 76 violations of plain- 
tiff’s fair trade prices. A similar letter was 
sent to plaintiff on June 17, 1954. This 
letter was based upon shopping by the same 
agents of approximately 62 stores and listed 
43 violations. At the hearing it was stipu- 
lated that the defendants’ shoppers would 
testify that they bought products of the 
plaintiff as indicated in the letters on May 
24 and June 17, 1954, they would have the 
merchandise with them to prove they made 
the “buys,” and that in most of the stores 
where they said they made purchases, the 
prices of the products on the stores’ shelves 
coincided with plaintiff’s fair trade prices. 


After receipt of these letters, the plaintiff 
“shopped” each of the stores listed. When- 
ever such subsequent shopping revealed a 
second violation, an action was begun. It 
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was plaintiff's practice to require two viola- 
tions before suit was brought. Where there 
are two violations, action is begun forthwith. 
In some actions begun by plaintiff the 
affidavits supplied by defendant were utilized. 


[Defendants’ Evidence] 


The only witness for the defendants was 
Irving Robins, president of defendant Fore- 
most Promotions, Inc., and “agent and at- 
torney in fact” for the rest of the defendants. 
Robins was the person responsible for the 
advertisement of June 15, 1954. He said it 
was his “prerogative” and “responsibility” 
to determine the prices at which the de- 
fendant liquor stores would advertise plain- 
tiffs products. Robins also said that the 
prices at which the plaintiff's products were 
advertised were based upon the price levels 
reported by defendants’ shoppers. 


[Trial Court’s Findings and Conclusions] 


Upon consideration of the pleadings and 
the evidence the court below made ex- 
tensive findings of fact, among which were 
the following: 


“7. Unless enjoined, defendants intend to 
continue said conduct complained of, to 
the irreparable damage of the good will 
and business of the plaintiff herein and 
of the producers of said Seagram prod- 
ucts, thereby impairing the value of the 
trade-marks, brands and names under 
which Seagram products are sold. 


“8. Such wrongful conduct of defendants 
if not enjoined will cause others dealing 
in Seagram products to fail to comply 
with the aforesaid Fair Trade contracts, 
will substantially decrease the volume of 
sales of Seagram products in Illinois, and 
will substantially impair the good will of 
the plaintiff and the good will of the 
trade-marks, brands and names of the pro- 
ducers of Seagram products, all to the great 
damage and financial loss of the plaintiff. 


“10. Plaintiff is and has been vigorous, 
fair and diligent in the enforcement and 
maintenance of its Fair Trade prices in 
Illinois by all appropriate methods, in- 
cluding many legal proceedings. 

“11. The evidence does not support de- 
fendants’ asserted claim of abandonment 
by plaintiff of its Fair Trade program in 
Ilinois or defendants’ claim that plaintiff 
has unreasonably failed and refused to 
take appropriate action against retail 
dealers alleged to have been selling Sea- 
gram products at prices below those stip- 
ulated by plaintiff in accordance with its 
Fair Trade contracts. 
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“12. The irreparable injury to the good 
will and business of plaintiff which would 
be suffered by it if defendants are not 
enjoined from advertising, offering for 
sale and selling Seagram products at less 
than the Fair Trade prices stipulated 
therefor, during the period prior to final 
adjudication herein, would be substantially 
greater than any loss or damage which 
could then be suffered by defendants as 
the result of the issuance of an injunction. 


“13. A preliminary injunction is necessary 
to preserve the status quo now existing 
until the final determination of the con- 
troversy herein.” 


Among the conclusions of law were the 
following: 


“6. Plaintiff has no adequate remedy 
at law. 


“7, The action and threatened action of 
the defendants in advertising, offering for 
sale and selling Seagram products at less 
than the prices stipulated therefor pur- 
suant to said Fair Trade contracts will 
result in direct, immediate and irreparable 
injury to plaintiff, and it is therefore en- 
titled to equitable relief. 


“8. There is a reasonable probability 
that plaintiff will prevail upon the final 
determination of the controversy herein. 


“9. The balance of convenience or in- 
jury is resolved in favor of plaintiff and 
a preliminary injunction is necessary to 
prevent irreparable injury to it.” 


It was also ordered that the bond in the 


amount of $5,000 previously filed by plaintiff 
pursuant to an earler temporary restraining 
order would stand as a penal bond for the 
payment of damages to any party found to 
have been wrongfully restrained or enjoined. 


[Order Affirmed] 
1. The findings of fact by the district 


court are sufficient to embrace all of the 
material allegations of the amended com- 
plaint. Supported by the evidence, they 
include findings of federal jurisdiction, prob- 
ability of irreparable damage to plaintiff, 
and nonabandonment by plaintiff of its 
price-fixing contracts. 


2, While considerable evidence was re- 


ceived by the district court, a final hearing 
upon the issues did not take place. The 
evidence was received so that the court 
might have an opportunity to exercise its 
discretion upon the motion for temporary 
injunction. Its granting of such relief must 
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be affirmed unless there has been an abuse 
of discretion. Doeskin Products v. United 
Paper Cor, 195 F2d'356, 360. “We ate not 
permitted to substitute our opinion for the 
finding of the district court, where, as here, 
the record furnishes a reasonable basis for 
its findings and action. The purpose of a 
preliminary injunction is to preserve the 
subject matter of the controversy in its then 
existing condition—to preserve the status 
quo. Doeskin Products v. United Paper Co., 
supra, at 358. 


3. The district court should not, on a 
motion for preliminary injunction, decide as 
to the constitutionality of a statute. That 
must be reserved until the final hearing on 
the. merits of the case. The injection of a 
question as to the alleged unconstitutionality 
of the Illinois fair trade act by the defend- 
ants did not require the district court to 
pass upon that question in connection with 
the granting of the preliminary injunction. 
Neither did the inclusion of that point in 
the briefs of both parties in this court, give 
us any right in this appeal from an inter- 
locutory order, to decide that question. As 
was said in Mayo v. Canning Co., 309 U. S. 
310, 316: 


“We think the court committed serious 
error in thus dealing with the case upon 
motion for temporary injunction. The 
question before it was not whether the 
act was constitutional or unconstitutional; 
was not whether the Commission had 
complied with the requirements of the 
act, if valid, but was whether the showing 
made raised serious questions, under the 
federal Constitution and the state law, 
and disclosed that enforcement of the act, 
pending final hearing, would inflict irrep- 
arable damages upon the complainants.” 


We do not believe that the record before 
us shows that any serious question under 
the federal constitution exists and that there- 
fore enforcement of the act, pending final 
hearing, would inflict irreparable damages 
upon the defendants. General Electric Co. v. 
Masters, Inc. {1954 Trape Cases [67,776], 
307 N. Y. 229, 120 N. E. 2d 802 (appeal 
dismissed [1954 Trapr Cases { 67,907], 348 
U. S. 892, 75 Sup. Ct. 88, Dec. 6, 1954). 
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4. The preliminary injunction order en- 
tered by the district court reads, in part, as 
follows: 


“It Is Further Ordered, Adjudged and 
Decreed that * * * defendants herein, 
their agents, servants, employees, attorneys, 
successors and assigns, and each and 
every one of them be, and they are hereby 
jointly and severally enjoined and re- 
strained from wilfully and knowingly adver- 
tising, offering for sale or selling Seagram 
products, including but not limited to 
Seagram’s V.O., Seagram’s Seven Crown 
Blended Whiskey and Seagram’s Ancient 
Bottle Gin, in Illinois, at less than the 
prices stipulated by Seagram-Distillers 
Corporation from time to time under the 
Illinois Fair Trade Act and in accordance 
with contracts made pursuant to said Act, 
which contracts at the time of the filing of 
the complaint herein were, now are or 
may hereafter be in force in Illinois re- 
lating to the sale or resale of any of said 
Seagram products in that state.” 


Defendants contend that the “acts sought 
to be restrained” are set forth in the order 
by reference to an “other document,” and 
therefore the order violates rule 65(d) of 
the Federal Rules of Civil Procedure’, 
which reads, in part, as follows: 


“(d) Form and scope of Injunction or 
Restraining Order. Every order granting 
an injunction and every restraining order 
shall set forth the reasons for its issuance; 
shall be specific in terms; shall describe 
in reasonable detail, and not by reference 
to the complaint or other document, the 
act or acts sought to be restrained; * * *” 


The obvious purpose of this rule was to 
enable one reading the order for a temporary 
injunction, or the temporary injunction it- 
self, to know what act or acts were to be 
restrained, without being thereby referred 
to a complaint or other document for that 
information. This order accomplishes that 
purpose. Its language is flexible enough to 
accommodate it to the fact that the prices 
referred to would in all likelihood vary 
from time to time in an active market. Hence, 
we hold that the form of the order® does 
not violate rule 65(d). 

For the reasons above stated, the order 
from which defendants appeal is affirmed. 


228 U.S.C. A., Rule 65(d). 
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[{] 68,005] Revere Camera Company v. Masters Mail Order Company of Washington, 
DIC: 


In the United States District Court for the District of Maryland. Civil Action No. 
7710. Filed December 10, 1954. 


Maryland Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Federal Court Actions—Motion for 
Change of Venue.—A mail order company’s motion to transfer a fair trade enforcement 
action from the District of Maryland to the District Court for the District of Columbia 
for the convenience of the parties and witnesses, and in the interest of justice, was denied 
on the ground that the company failed to make out a case justifying such a transfer. The 
company was incorporated under the laws of Maryland and had its place of business in 
Washington, D. C. The complaint alleged that the company sold fair trade products 
below their established prices from its business in Washington, D. C., to purchasers in 
Maryland in violation of the Maryland Fair Trade Act. The court rejected the company’s 
contentions, in support of the transfer, that its Maryland corporation will soon be dis- 
solved, that the company has no contact with Maryland other than its incorporation in 
the state, that its witnesses work at its place of business in Washington, D. C., and that 
the plaintiff's policy in bringing the suit in Maryland was in the nature of “shopping for 
jurisdiction” because Maryland has a fair trade law while Washington, D. C., has no such 
law. The court further noted that an earlier decision could reasonably be expected in 
Maryland, in view of the state of the dockets in the two jurisdictions, 


See Fair Trade, Vol. 1, J 3410. 


For the plaintiff: David P. Gordon and Eugene M. Feinblatt, Baltimore, Md.; Jack 
I. Levy, Chicago, Ill.; and H. Thomas Austern, Harry L. Shniderman, and James T. 
Haight, of Covington & Burling, Washington, D. C. 


For the defendant: James Robert Miller, Silver Spring, Md.; Thurman Arnold and 
Arnold, Fortas & Porter, Washington, D. C.; and Joseph F. Ruggieri, Brooklyn, N. Y. 


For a subsequent opinion of the U. S. District Court, District of Maryland, see 1955 
Trade Cases { 67,981. 


Order and Opinion on Motion State of Illinois and engaged in the national 


for Change of Venue 


CuHeEsNut, District Judge [Jn full text]: 
The defendant has filed a motion under 28 
USCA, s. 1404 for the transfer of the case 
from this court to the District Court of the 
United States for the District of Columbia. 
Section 1404(a) reads: 

“For the convenience of parties and wit- 
nesses, in the interest of justice, a district 
court may transfer any civil action to any 
other district or division where it might 
have been brought.” 


The defendant is a corporation formed 
under the laws of the State of Maryland, 
and has a place of business in Washington, 
D. C. I will assume, therefore, that the 
suit might have been brought against it in 
the District of Columbia. 


[Fair Trade Enforcement Action] 


The plaintiff is a Delaware corporation 
having its principal place of business in the 
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manufacture, sale and distribution of cam- 
eras and other articles of commerce. Its 
trade policy is the maintenance of re-sale 
prices of its goods in accordance with the 
so-called fair trade laws of nearly all the 
48 States. Maryland has such a fair trade 
law, as does also Illinois and Delaware. 
The District of Columbia is one of the very 
few jurisdictions in the United States that 
does not have such a law. Observance and 
enforcement of these fair trade laws in the 
several States was authorized by Congress 
by the Miller-Tydings Act as an amendment 
to the Sherman Anti-Trust Act: and yGone 
gress has quite recently by the McGuire 
Act further fortified the Miller-Tydings Act. 
See Sunbeam Corporation v. McMillan, D. C. 
Md. [1953 Trape Cases VeZ4siiy 10 Re 
Supp. 836, where the legislation has hereto- 
fore been reviewed by this court. 


The bill of complaint seeking a temporary 
and permanent injunction against the de- 
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fendant to prevent alleged violations of the 
plaintiff's sale policy as authorized by the 
fair trade laws in various States, was filed 
September 8, 1954. Pursuant to the request 
in the complaint for a temporary injunction 
Judge Coleman on September 17, 1954, 
signed a show cause order against the de- 
fendant. The plaintiff has also filed inter- 
rogatories to the defendant and request for 
admissions. Objections thereto have been 
filed by the defendant; and on October 5, 
1954, the defendant filed a motion to dismiss 
the complaint. The motion to transfer the 
case to Washington was filed by the de- 
fendant on October 13, 1954. There has 
been no hearing on the motion to dismiss 
the complaint. So far a very voluminous 
file has resulted from answers of the de- 
fendant to the motion for a preliminary 
injunction with affidavits, and answer by the 
plaintiff with affidavits against the transfer 
of the action. Examination of these various 
papers in the file has been made only to 
the extent of their relevance to the motion 
for transfer of the action. 


[Complaint] 


Very shortly stated, the plaintiff’s case 
as revealed by the complaint is that the 
defendant is a subsidiary of Masters, In- 
corporated, a New York corporation, which 
is very extensively engaged in the business 
of buying and selling at a discount or cut- 
rate many commodities, particularly those 
manufactured and sold under agreements 
with one or more retail dealers for the 
maintenance of retail prices in accordance 
with the fair trade laws of the States which 
have such laws; and that the defendant in 
the instant case is a Maryland corporation 
which was formed by the New York parent 
corporation for the particular purpose of 
maintaining a place of business in Washing- 
ton, D. C., which does not have a fair trade 
law, from which place it seeks to carry out 
the policy of the parent corporation by the 
temporary storage of merchandise in Wash- 
ington and the offering for sale and selling 
of such merchandise at discount or cut-rate 
prices not only in Maryland but in many 
other States, having fair trade laws; and 
that this purpose is carried out by the mail- 
ing of many thousands of printed catalogs 
offering to sell merchandise and particularly 
that of manufacturers such as the plaintiff 
whose sales policy is that of maintenance 
of re-sale prices; and that sales of such 
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merchandise at such cut-rate prices have 
been made in Maryland and other States 
having fair trade laws pursuant to mail 
orders therefor in response to the offers to 
sell contained in the catalogs. 


[Contentions | 


The defendant’s position as indicated in 
the many papers now accumulated in the file, 
is that it has a perfect legal right to pursue 
this sales policy by offering to sell and sub- 
sequently actually selling merchandise at 
discount prices irrespective of the fair trade 
laws of the several States, and that there is 
no federal legislation which forbids the free 
sale by correspondence and subsequent ship- 
ment of goods from a nonfair trade State 
into States having fair trade laws. It is 
apparent that the issue thus sharply pre- 
sented is a very important question of na- 
tional and constitutional law. From the 
plaintiff's standpoint the defendant’s activi- 
ties constitute a very bold and striking 
attempt to seriously impair if not entirely 
defeat the effect of the legislation in sup- 
port of fair trade laws which exists in all 
but a few of the States; while from the 
defendant’s point of view the plaintiff’s 
effort to enjoin the defendant from this 
alleged violation is an impairment of the 
just principle of free trade and a restriction 
on interstate commerce between the States, 
not authorized by federal legislation. So 
far as I have been able to learn the question 
thus presented has not been heretofore 
judicially decided. 


[Transfer Denied] 


Without expressing or intimating any 
opinion whatever on the contentions of the 
respective parties, I have concluded, after 
considering the relevant portions of the case 
file, that the defendant has not made out a 
case to justify the granting of the order for 
the transfer requested. On this point the 
burden of persuasion is clearly on the de- 
fendant. The conditions on which the 
statute authorizes the transfer are (1) the 
convenience of the parties and witnesses and 
(2) in the interests of justice. 

With respect to the convenience of the 
parties the defendant says that its only place 
of business is in Washington, D. C., where 
it maintains a store for the sale of goods in 
the business district of Washington, and 
that it has several clerks or salesmen resi- 
dent there who, it is anticipated, will be 
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witnesses at the trial of the case. I am not 
impressed with this point for two reasons. 
One is that the plaintiff is not complaining 
with respect to sales actually made by the 
defendant at its store in Washington, and 
the other is that even if these witnesses 
should be thought necessary by the de- 
fendant for the trial, the distance from 
Washington to Baltimore (only forty miles) 
and the facilities for transportation by rail 
and motor car are so easy that little in- 
convenience would be entailed by their at- 
tendance in Baltimore. United States v. 
Warring, 121 F. Supp. 546, 551 (D. C. Md.); 
Wampler v. Snyder, (D. C. C. A.) 66 F. 2d 
195. The papers in the file indicate that 
other possible and indeed probable witnesses 
for the trial are those resident in Illinois 
and New York for whom the trial in Balti- 
more would seemingly be as convenient as 
one in Washington. 


Another argument of the defendant in 
support of the transfer is that, since the 
institution of the suit here on September 8, 
1954, the Maryland corporation has been 
or very soon will be dissolved and its activi- 
ties discontinued or hereafter carried on by 
a new corporation to be formed under the 
new corporation laws of the District of 
Columbia which became effective about 
December 5, 1954; and therefore a judgment 
in favor of the plaintiff in this case would 
have little final effect in continuity. Counsel 
for the plaintiff disputes this latter conten- 
tion, but however that may be it is clear 
that this court properly had jurisdiction of 
the case on its institution on the ground of 
diversity of citizenship and that the de- 
fendant was duly served with notice and 
is subject to the final orders of the court in 
the case. 


Another argument advanced by counsel 
for the defendant is that it really has little 
or no contact with the State of Maryland 
other than its nominal incorporation here 
which, it is said, was due to the fact that 
at the time of its incorporation early in 1954 
the Maryland corporation laws were much 
more liberal than those then prevailing in 
the District of Columbia; and that the deci- 
sion to dissolve the Maryland corporation 
and re-incorporate in the District of 
Columbia was due to the new legislation in 
the latter jurisdiction more favorable to the 
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formation of corporations there. However. 
again I] am not impressed by this considera- 
tion because, as already indicated, the main 
issue that appears in the case is a much 
broader one. 

Along the same line the defendant sug- 
gests that the plaintiff's policy in bringing 
this suit in Maryland was in the nature of 
“shopping for jurisdiction” because Mary- 
land has a fair trade law while the District 
of Columbia has none. As to this plaintiff’s 
counsel seems to reply that in similar vein 
the same comment could be made with re- 
spect to the defendant’s motion to transfer 
the case to Washington or, to borrow a 
closely equivalent Latin phrase “et tu quoque.” 
However, both considerations seem to me 
to be quite beside the point because the 
real point in the case is one of broad na- 
tional or federal constitutional and statutory 
law and the particular district in which the 
case is originally tried would seem to be of 
little moment. 

Nor do I think the transfer of the case 
from Baltimore to Washington would be 
in the interests of justice broadly consid- 
ered. It is perhaps only natural that the 
plaintiff should prefer to have the case 
originally tried in a State which has and 
has had for many years a fair trade law 
upheld by the Maryland Court of Appeals, 
and perhaps equally natural that the de- 
fendant would prefer to have the case orig- 
inally tried in a jurisdiction where there is 
no fair trade law. But again for like reason- 
ing this consideration seems to be unim- 
portant here. More relevant from the 
standpoint of the interests of justice, the 
plaintiff's contention seems to me to be more 
persuasive in pointing out without substan- 
tial contradiction, that an earlier decision 
could reasonably be expected in this district 
than in Washington in view of the compara- 
tive state of the dockets in the two jurisdic- 
tions. United States v. Warring, 121 F. Supp. 
546, 551. Cf. on quite different facts Cinema 
Amusements, Inc. v. Loew's, Inc., D. C. Del. 
[1948-1949 TrapEe Cases § 62,454] 85 F. Supp. 
319. 

For these reaons I have concluded that 
the motion to transfer the case from this 
district to the District of Columbia should 
be and it is hereby overruled. 
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[68,006] Alfred B. Libman v. Sun Oil Company. 


In the United States District Court for the District of Connecticut. Civil Action No. 
4448. Dated January 26, 1954. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action Under Clayton Act, Section 3—Requirements Contract.—An oil 
company’s motion to dismiss a gas station operator’s complaint, alleging that the operator 
was forced out of business by a requirements contract with the oil company, on the ground 
that the complaint did not spell out any exclusive requirements contract was denied. The 
operator sufficiently pleaded that the effect of the provisions of a real estate lease and 
a supply contract, taken together, compel him to purchase all of his requirements from 
the oil company. 


See Private Enforcement and Procedure, Vol. 2, § 9009.900. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action Under Clayton Act, Section 3—Interstate Commerce.—An oil 
company’s motion to dismiss a gas station operator’s complaint, alleging that the operator 
was forced out of business by a requirements contract with the oil company, on the 
ground that the complaint did not sufficiently allege the foreclosure of competition in a 
substantial line of commerce was denied where the operator had alleged that the com- 
pany’s contracts with him affect a substantial portion of the line of commerce, that similar 
contracts exist between the company and other dealers, and that the company sells over 
10 per cent of all the motor fuel sold in Connecticut. 


See Exclusive Dealing, Vol. 1, { 4005.300. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action Under Clayton Act, Section 3—Causal Connection Between Dam- 
age and Violation.—A gas station operator’s complaint alleging that he was forced out of 
business by a requirements contract with an oil company was dismissed on the ground that 
the operator failed to show the causal connection between his claimed losses and the oil 
company’s alleged violation of the Clayton Act. The complaint contained no allegation 
that except for the requirements contract, the operator could have purchased equivalent 
goods from the oil company’s competitors at lower prices, or allegations showing how he 
was in any other way forced out of business or made to sustain substantial losses. 


See Private Enforcement and Procedure, Vol. 2, {| 9009.900. 
For the plaintiff: Irving H. Rosenthal and Rosenthal & Bromberg, Hartford, Conn. 


For the defendant: Shepherd, Murtha & Merritt, Hartford, Conn. 


Memorandum of Decision on Motion [Defendant's Contentions] 
to Dismiss Defendant’s contentions appear to be that 
J. JosepH Smiru, District Judge [Jn full the complaint does not spell out any ex- 
text]: This is a Clayton Act suit by a.gas  clusive requirements contract, does not 
station operator against Sun Oil Company, sufficiently allege foreclosure of competition 
his supplier, for treble damages claiming in a substantial part of the “line of com- 
plaintiff was forced out of business by a merce” and pleads no facts to show a causal 
requirements contract with Sun combined connection between any restriction on com- 
with Sun’s failure to drop its gas price to petition arising from the claimed exclusive 
plaintiff to a point which would allow plain- requirements contracts and plaintiff’s losses. 
tiff to compete successfully in a retail gas 
price war. 
Defendant moves to dismiss on the ground 
that the complaint fails to state a claim on 
which relief may be granted. 


[Requirements Contract] 
As to the first contention, while it may 
be that the plaintiff will have difficulty 
establishing his allegations by proof, it would 


Trade Regulation Reports 1 68 ,006 


70,266 


Court Decisions 


Number 20—78 


Reid v. Harper & Brothers age 


appear that he has sufficiently pleaded that 
the effect of the provisions of the real estate 
lease and the supply contract, taken to- 
gether, compel him to purchase all his re- 
quirements from defendant. 


[Commerce] 


The contracts with plaintiff alone are al- 
leged to affect a substantial portion of the 
line of commerce. The plaintiff has also 
pleaded that similar contracts exist between 
defendant and other dealers and that de- 
fendant sells over 10% of all motor fuel 
sold in Connecticut. 


Again, proof may be difficult, but the 
allegations appear sufficient to survive a 
motion to dismiss. 


Cf. Standard Oil Co. v. U. S. [1948-1949 
TRADE CASES | 62,432], 337 U. S. 293, re 
legality of requirements contracts under the 
Act—a government anti-trust action, and cf. 


OSE E293 244 


[Damage] 


The allegations of damage are, however, 
defective in that there is no allegation that 
except for the requirements contract plain- 
tiff could have purchased equivalent goods 
from defendant’s competitors at lower prices, 
or allegations showing how he was in any 
other way forced out of business or made 
to sustain substantial losses. 


[Motion Granted—Amendment of Complaint] 


The motion to dismiss may be granted un- 
less the plaintiff within 20 days amends to 
show the causal connection between his 
claimed losses and defendant’s claimed vio- 
lation of the Clayton Act. 

It ts accordingly ordered that the motion 
to dismiss be granted with leave to the 
plaintiff to amend. Unless the plaintiff shall 
file a substituted or amended complaint 
within twenty days, the Clerk will enter 
judgment dismissing the case. 


[68,007] Edwin M. Reid, doing business as College Book Exchange v. Harper & 


Brothers. 


In the United States District Court for the Southern District of New York. Civ. 


58-244. Filed March 28, 1955. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion for Production of Documents—Interrogatories in Related Actions—Correspond- 
ence.—In an action by the owner of a book store who alleges that a publisher sold him 
books at discriminatory prices, the publisher’s motion for the production of (1) copies of 
all interrogatories served by the plaintiff upon certain defendants in actions brought by 
the owner in another judicial district, including copies of the answers to such interro- 
gators, and (2) copies of all interrogatories served by those defendants, including copies 
of the plaintiff's answers to such interrogatories, was denied on the ground that such 
information is available to the defendant in the files of the court in the other judicial 
district. However, the publisher’s motion for the production of correspondence between 
the plaintiffs and the defendants named in the actions pending in the other judicial district 
was granted on the ground that such documents were relevant to ascertain the amount 
that the publisher contributed to the plaintiff's damage. The owner, in answering inter- 
rogatories served by the defendant, revealed that the publisher as well as the defendants 
in the other actions contributed to his alleged damages. 


See Private Enforcement and Procedure, Vol. 2, $ 9013.825. 


For the plaintiff: Campbell & Hills, New York, N. Y. (Thurman Arnold and Norman 
Diamond (Arnold, Fortas & Porter, Washington, D. C.), of counsel). 


For the defendant: Alexander S. Andrews, New York, N. Y. (Horace S. Manges, 
of counsel). 


[Production of Documents] 
Irvinc R. Kaurman, District Judge [Jn 
full text}: This is an application by the 
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defendant to require the plaintiff to produce 
in this Court, pursuant to Rule 34 of the 
Federal Rules of Civil Procedure, certain 


Copyright 1955, Commerce Clearing House, Inc. 


Number 20—79 
4-21-55 


documents described in ten categories in 
the moving papers. The moving party also 
seeks an order requiring the plaintiff to ap- 
pear in person for examination in this 
Court. 


[Price Discrimination Action] 


A short history of this litigation is in 
order. The complaint was filed in July 
1950. The case was at issue on August 29, 
1950. In August 1953 defendant served and 
plaintiff answered interrogatories comprising 
approximately 260 items. The case reached 
the foot of the ready calendar in October 
1953, and has been adjourned approximately 
eight times since. The case has now been 
set at the head of the calendar for trial for 
May 2nd, 1955. 


The complaint, in brief, alleges that the 
plaintiff purchased books for his business 
from the defendant and that the defendant 
sold him books at discriminatory prices in 
violation of the Robinson-Patman Act. 


The defendant’s excuse for this applica- 
tion at this late date is primarily premised 
on the retention by the defendant of new 
associate counsel, to serve as co-counsel 
with defendant’s present counsel, who is 
currently ailing. New counsel now urges 
that he has discovered that plaintiff’s an- 
swers to the defendant’s interrogatories 
which were received in August 1953 were 
in many cases incomplete and unresponsive. 
Therefore, defendant now says it not only 
wants additional documents under Rule 34 
but it seeks the oral examination of the 
plaintiff. 


[Answer to Interrogatories Served in 
Other Suits] 


With respect to the application under 
Rule 34, counsel have narrowed the field 
for ruling to three items in the notice of 
motion. There now remains for disposition 
only items (d), (e) and (f). I shall first 
deal with (e) and (f). Item (e) calls for 


“Copies of all interrogatories served by 
plaintiff upon the respective defendants in 
each of the actions brought by plaintiff 
against the persons, firms or corporations 
listed under sub-paragraph d hereof and 
copies of the answers to said interroga- 
tories served by each of said defendants.” 


Item (f) calls for 
“Copies of all interrogatories served by 
each of the persons, firms or corporations 
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listed under sub-paragraph d hereof against 
whom plaintiff instituted action and copies 
of plaintiff's answers to said interroga- 
tories.” 


The persons, firms and corporations re- 
ferred to in item (d) are apparently all book 
publishers and are all defendants in Robin- 
son-Patman price discrimination suits in- 
stituted by this plaintiff against them in the 
United States District Court in Toledo, 
Ohio. The defendant argues that since the 
answers to its interrogatories reveal that 
the plaintiff suffered damages as a result of 
the conduct of all the Toledo defendants, 
that it is vital for this defendant to deter- 
mine the extent of the contribution to such 
alleged damages made by each of the per- 
sons against whom plaintiff has instituted 
suit. I do not think that the defendant has 
shown “good cause” for requiring the plain- 
tiff to produce these items, at this late date, 
particularly when they are available to the 
defendant in the files of the United States 
District Court in Toledo, Ohio. The good 
cause required by Rule 34 is not met under 
these circumstances. 


“Good cause is not shown when the 
mover ... can obtain the documents or 
information . . . through other methods 
than the rules of discovery.” 4 Moore’s 
Federal Practice (2d Ed.) 2451. See also 
Dellameo v. Great Lakes S. S. Co., 9 
F. R. D. 77 (N. D. Ohio, 1949); Hickman 
v. Taylor, 329 U. S. 495 (1947). 


Accordingly the application to require the 
plaintiff to produce the items enumerated 
in (e) and (f) of the notice of motion is 
denied. 


[Determination of Defendant's Contribution 
to Damage | 


Item (d) seeks copies of correspondence 
between the plaintiff and over forty listed 
individuals, firms or companies between 
1941 and 1950. I believe that there is good 
cause for the examination of these docu- 
ments if we do not read “good cause” in a 
restricted sense. The defendant in its papers 
makes out a case of relevancy for the 
papers sought. It asks the Court to note 
that those listed in item (d) are defendants 
in separate actions for violation of the 
Robinson-Patman Act in Toledo, Ohio. — 
The defendant urges, therefore, that if the 
plaintiff suffered damages in the various 
categories set forth by him in answer to 
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interrogatory No. 40? then not only de- 
fendant in this action but the defendants in 
the other actions instituted by plaintiff all 
contributed to that damage; that the most 
effective way for it to ascertain the amount 
of the contribution to that damage, by lack 
of the other defendants in the Toledo ac- 
tions, is by an examination of this cor- 
respondence. 


[Good Cause] 


It is difficult to lay down a definition of 
“good cause” that would apply to every 
case.” But as Prof. Moore points out 


“Generally speaking . .. there should be 
a showing that the documents sought to 
be inspected will in some way aid the 
moving party in the preparation of his 
case; that the documents are relevant to 
the issues; that the moving party must 
establish his claim or defense by docu- 
ments, most of which are in the adverse 
party’s possession; or that denial of pro- 
duction would unduly prejudice the 
preparation of the party’s case or cause 
him hardship or injustice.’ 4 Moore’s 
Federal Practice (2nd Ed.) 2450. See also 
G. & P. Amusement Co. v. Regent Theatre 
Co. [1950-1951 Trave Cases { 62,701], 9 
Beaks Ds 214 (NaiD Ohio, 1949), 


The majority of the Courts, that have con- 
sidered the problem have held that a suffi- 
cient showing of good cause is made if it is 
shown that the category of documents is 
relevant to the subject matter of the action. 
Michel v. Meier, 8 F. R. D. 464 (W. D. Pa. 
1948); June v. Peterson Co., 155 F. 2d 963 
(C. C. A. 7, 1946); in this District, see 
Gunderson v. Moran, 19 Fed. Rules Serv. 
34.11 Case 1; Wild v. Payson, 7 F. R. D. 495 
(S. D. N. Y. 1946); Gielow v. Warner Bros., 
AO Mes Shoes 25 (Si 1D) IN A 1938). 
Numerically fewer cases have held that 
something more than a showing of rel- 
evancy is necessary to constitute “good cause.” 
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Even if this view is followed the defend- 
ant has shown good cause. I will, therefore, 
direct the production of these papers under 
the conditions hereafter set forth. 


As noted, the defendant also seeks the 
oral examination of the plaintiff Reid. Rule 
So) bah Comemstate ss 

“Interrogatories may be served after a 
deposition has been taken, and a deposi- 
tion may be sought after interrogatories 
have been answered, but the court, on 
motion of the deponent or the party in- 
terrogated, may make such protective 
order as justice may require.” 

It is clear, therefore, that the defendant 
may move for an oral deposition after in- 
terrogatories have been answered. It ap- 
pears that the plaintiff when first advised 
that associate counsel might wish to take 
additional depositions, expressed a readi- 
ness to waive his objections to this delayed 
discovery proceeding provided the deposi- 
tions were commenced no later than March 
18, 1955. Obviously, this was intended to 
prevent a delay of the trial in this case. 
In an effort to balance the equities in this 
case, and mindful of the belated request 
for depositions, the financial condition of 
the plaintiff who apparently conducts a 
small business in Toledo (plaintiff’s answer 
to defendant’s interrogatory No. 225 states 
that his largest annual net profit in any 
year was $5,675 in 1945), I shall direct that 
the oral deposition of the plaintiff Reid 
may be taken by the defendant but that it 
shall be taken in the United States Court in 
Toledo, Ohio. Furthermore, at the time of 
taking the oral depositions, the plaintiff will 
produce the documents requested in item 
(d) of the notice of motion, Furthermore, 
the examination shall commence no later 
than April 11th and be conducted continu- 
ously from day to day thereafter but to 
conclude in any event not later than April 


1 Answer to Interrogatory No. 40: 

“The details of such computation included 
purchases made between 11-1-41 through 1950 
as follows: Trade books $561.41 @ 42%; $514.87 
@ 1Y%.%; $1,486.42 @ 41%; $34,220.97 @ 40%; 
$13.60 @ 36%; $36.34 @ 3314%; short Discount 
Books $1,727.91 @ 25%; $8,637.94 @ 20% ; $6.00 
at no discount; discount differentials given com- 
petitors of plaintiff over that given plaintiff; 
loss of profits from such discrimination; loss 
of orders and resulting loss of profits on sales 
I could have made had I been given the lower 
price; loss of profits due to inability to meet 
competition and expand my business; losses 
in advertising due to inability to meet com- 
Petition; losses due to my inability to meet 
my competitors promotional activities; loss of 
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retail book sellers business where competitors 
offered my customers the same price I had to 
pay Harper on Harper books with result I not 
only lost profit on sales of Harper books but 
also their orders for books of publishers which 
had not discriminated against me, and other 
factors contributing to my injury.”’ 

* It is interesting to note that the Preliminary 
Draft of Proposed Amendments to the Federal 
Rules of Civil Procedure (May 1954) prepared 
by the Advisory Committee on Rules, provides 
for the elimination of the “good cause’’ re- 
quirement in Rule 34 for inspection and copying 
purposes, except to the extent that the Hick- 
man v. Taylor “lawyer’s work-product’’ rule 
requires this ‘‘good cause’’ showing. 
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14th. It is the intention of this Court that 
the granting in part of the defendant’s ap- 
plication, as indicated, shall in no way inter- 


fere with the commencement of the trial 
now set by Judge Knox for May 2nd. 
Settle order. 


‘ [T 68,008] Joseph H. Lyons and Jessie H. Lyons, individually and as co-partners 
doing business under the name and style of Lyons Electrical Distributing Company v. 
Westinghouse Electric Corporation and Generali Electric Company. 


Joseph H. Lyons and Jessie H. Lyons, individually and as co-partners doing business 
under the name and style of Lyons Electrical Distributing Company v. The Honorable 
Lawrence E. Walsh, United States District Judge. 


In the United States Court of Appeals for the Second Circuit. October Term, 1954. 
Docket Nos. 23312 and 23325. Motion argued January 3, 1955. Decided March 29, 1955. 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
Courts—Stay of Proceedings in Federal Court—Effect of Antitrust Defense Determination 
in State Court.—Congress gave exclusive jurisdiction to the United States District Courts 
over wrongs committed under the federal antitrust laws. Because of this grant, a person 
who has been injured by a federal antitrust violation must sue in the District Courts to 
recover damages, and the District Courts must have unfettered power to decide such 
claims, regardless of the findings of any other court. Therefore, where a District Court 
stayed further proceedings in a treble damage actiom under the federal antitrust laws 
until the final outcome of a state court accounting proceeding in which the same federal 
antitrust issues were raised as a matter of defense, a United States Court of Appeals 
issued a writ of mandamus directing the District Court to vacate the stay and to proceed 
with the case because the District Court had refused to proceed with the case pending 
a final judgment of a state court that could have no effect upon the treble damage action 
in the District Court. Although the state court had jurisdiction to pass upon the defense 
claiming a violation of the federal antitrust laws, its judgment would not be an estoppel 
in the District Court treble damage action. 

See Private Enforcement and Procedure, Vol. 2, J 9007.50, 9010.355. 

For the parties: John D. Calhoun and Albert R. Connelly, for the motion and in 
opposition to the petition. Copal Mintz, opposed to the motion and on behalf of the 
petition. 

Vacating an order of the U. S. District Court, Southern District of New York, 1954 
Trade Cases | 67,836. For a prior decision of the U. S. Court of Appeals, Second Circuit, 
see 1953 Trade Cases {] 67,423. 


Before L. Hann, Meprna and Dimocx, Judges. 


This case comes up on a motion by the 
defendant Westinghouse Electric Corpo- 
ration to dismiss an appeal by the plain- 
tiffs from an order of the District Court 
for the Southern District of New York 
(Walsh, J., presiding); and on a petition 
for a writ of mandamus to direct Judge 
Walsh to vacate the order, in case the 
appeal is dismissed. 


[Prior and Related Proceedings | 


L. Hann, Circuit Judge [Jn full text]: 
The defendant, Westinghouse Corporation, 
with the support of an affidavit of the 
General Electric Company, moves to dis- 
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miss an appeal taken by the plaintiff from 
an order staying all further proceedings in 
the prosecution of the action at bar, pend- 
ing the final determination of an action in 
the Supreme Court of New York brought 
by the Westinghouse Corporation against 
the plaintiffs. As an alternative, if the 
appeal is dismissed, the plaintiffs petition 
for a writ of mandamus to direct Judge 
Walsh to vacate the same order. The 
complaint in the action at bar was in two 
counts, each for a separate claim. One of 
these was against the Westinghouse Corpo- 
ration and the General Electric Company 
on a claim for damages arising out of a 
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conspiracy in violation of the Anti-Trust 
Acts; the other was against the Westing- 
house Corporation alone on a claim for 
damages for the violation of the Clayton 
and Robinson-Patman Acts. Before the 
plaintiffs brought the action the Westing- 
house Corporation had sued them in the 
state court, demanding that they account 
for the breach of a contract made with it 
as its agents for the sale of electric lamps; 
to which as one of their defences the plain- 
tiffs at bar pleaded that the Westinghouse 
and General Electric companies had en- 
tered into the same conspiracy to restrain 
competition in the marketing of such lamps. 
On October 6, 1953, the state court after 
a trial to a judge filed a decision, directing 
the plaintiffs to account as agents of the 
Westinghouse Corporation; in support of 


which among other matters it found that: 


the “defense of illegality, based upon vio- 
lation of anti-trust laws, has neither been 
sustained nor established.” An interlocu- 
tory judgment was entered on this decision, 
from which the plaintiffs at bar have ap- 
pealed, and the appeal is still pending. 


[Appeal Dismissed. 


Mandamus Proper] 


The Westinghouse Corporation argues 
that the order on appeal was no more than 
“a mere stay of proceedings which a court 
of law, as well as a court in equity, may 
grant in a cause pending before it by vir- 
tue of its inherent power to control the 
progress of the cause so as to maintain the 
orderly processes of justice”’*; and _ that, 
therefore, even though the federal action 
is at law, we should not treat the order as 
a substitute for a decree in equity enjoining 
its further prosecution. Judge Medina and 
Judge Dimock agree with this position and 
the motion to dismiss the appeal will there- 
fore be granted. Although I should be 
personally disposed to hold that the order 
falls within the doctrine of Enelow v. N. Y. 
Life Insurance Co., supra (293 U. S. 379), 
Shanferoke Coal & Supply Corporation v. 
Westchester Service Corporation, 293 U. S. 
449; and Eitelson v. Metropolitan Life Insur- 
ance Co., 317 U. S. 188, rather than within 
that of City of Morgantown vw. Royal Insur- 
ance Co., Ltd. 337 U. S. 254, Baltimore 
Contractors v. Bodinger, 348 U. S. 176, and 
Mottolese v. Preston, 172 Fed. (2) 308 (C. A. 
2), it does not seem to me that it would 


* Hnelow v. N. Y. Life Insurance Co., 293 
U.S. 379, 381, 382. 
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serve any purpose to set out my reasons, 
especially on a question which at best is 
open to so much debate. Hence the ques- 
tion arises whether the occasion is one in 
which it is proper to resort to mandamus. 
Our decisions in Mottolese v. Kaufman, 176 
Fed. (2) 301 and P. Beiersdorf & Co., Inc. 
v. McGohey, 187 Fed. (2) 14, are controlling 
as to the propriety of this method of re- 
view; and, indeed, the situation presents 
a stronger reason for resorting to it then 
existed in either of those decisions. The 
merits of the claim here involved have been 
decided, and will go to final judgment as 
soon as the account has been judicially 
settled; when that happens the Westing- 
house Corporation will be in a position to 
plead the judgment as an estoppel, and, 
if it is successful, that will dispose of the 
action at bar without a trial. It is true 
that the estoppel will not, literally speak- 
ing, end the jurisdiction of the district 
court; but it will do so in substance, if it 
is an estoppel at all, for it will conclude 
any further consideration of the existence 
of the conspiracy, and on that all else 
depends. For this reason we hold, quite 
aside from the two decisions just cited, 
that the question whether a final judgment 
will be an estoppel so nearly touches the 
jurisdiction of the district court, as to make 
it proper for us to entertain the petition 
for mandamus. Cf. Ex parte Wagner, 249 
Wiss: 465, 47 Ih 


[Defenses in State Action—Complaint 
in Present Action] 


The first defence which the plaintiffs at 
bar pleaded to the action in the state court 
was in seven separately numbered para- 
graphs, the first of which alleged that the 
Westinghouse Corporation, the General 
Electric Companies “and others” were 
“engaged in a mutual conspiracy together 
to monopolize the manufacture, distribution 
and sale of electric lamps in the United 
States.” The second paragraph alleged that, 
in pursuance of that conspiracy, the con- 
spirators agreed not to “sell electric lamps 
in the usual course of trade, but only 
through alleged ‘agents’ under their direc- 
tion, control and surveillance;” and that the 
conspirators compelled the “alleged ‘agents’ 
to observe uniform price schedules,” and 
prevented “said alleged ‘agents’ from com- 


Copyright 1955, Commerce Clearing House, Inc. 


Number 20—83 
4-21-55 


peting among each other.” The fourth 
paragraph alleged that the conspirators 
were successful in their purpose of estab- 
lishing a monopoly; and the fifth, that 
“by reason of the premises the defendants 
* * * were unable to purchase electric 
lamps in the ordinary and usual course of 
trade, and, in order to engage in their 
aforesaid business, were compelled to, and 
did, execute whatever agreements and 
papers the plaintiff, from time to time, 
prescribed or demanded, and they were 
compelled to, and did, comply with all 
other requirements specified by the plain- 
tiff.’ The sixth paragraph alleged that 
these “agreements and transactions * * * 
were exacted by the plaintiff in furtherance 
and in execution of the aforesaid conspiracy 
and as an integral part of the carrying out 
thereof’; and the seventh, that “by reason 
of the premises, the agreements and trans- 
actions alleged in the complaint were un- 
lawful.” The complaint at bar alleged the 
existence of a conspiracy in so nearly iden- 
tical terms that we need not repeat them; 
and its twelfth paragraph alleged that “by 
reason thereof, it was impossible for plain- 
tiffs profitably to engage in the business 
of selling electric lamps without having for 
sale and delivery electric lamps manufac- 
tured by the defendants * * * and to carry 
on such business most successfully and 
profitably, it was necessary to handle the 
lamps of both defendants.” The thirteenth 
paragraph then alleged that because of this 
situation “the plaintiffs were compelled to 
enter into written contracts * * * as ‘agents’ 
at prices and upon terms fixed * * * pur- 
suant to the conspiracy and * * * were 
limited to * * * selling * * * to persons 
designated or authorized * * * all * * * in 
pursuance of the conspiracy.” Further, that 
the contract,'on which the Westinghouse 
Corporation sued in the state court, ap- 
pointed the plaintiffs its “agents” to sell 
lamps, consigned to it at prescribed prices 
and on prescribed terms (though they were 
to acquire no title to them), to account to 
the Corporation for the prices received, 
less commissions, to keep books of account 
and render periodical reports “on forms 
provided by Westinghouse” and to remit 
the net proceeds of sales each month. 


[State Court Had Jurisdiction] 


We think that the state court had un- 
doubted jurisdiction, notwithstanding § 15 
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of Title 15 U. S. Code, to decide the merits 
of the first defence, although it involved 
exactly the same claim as that pleaded in 
the first count of the action at bar. The 
extent to which conspiracies under the 
Anti-Trust Act invalidated transactions of 
the conspirators with third persons appar- 
ently arose for the first time in Comnolly 
v. Union Sewer Pipe Co., 184 U. S. 540, 
550-552, where the buyer pleaded such a 
defense to an action for the price of goods, 
and the Court unanimously overruled it. 
Soon thereafter, however, in Continental Wall 
Paper Company v. Voight & Sons Co., 212 
U. S. 227, it held by a five to four vote 
what the minority thought was the exact 
opposite and what with deference it is in- 
deed hard to distinguish. Next came Wilder 
Manufacturing Co. v. Corn Products Refiming 
Co., 236-U. S. 165, where the seller was 
allowed to recover for goods sold, as in 
Connolly v. Union Sewer Pipe Co., supra. 
The opinion—page 177—-gave as an expla- 
nation of Continental Paper Company vw. 
Voight & Sons, supra, that the following 
“elements of illegality” had been there 
‘Snhering” in the contract of sale: ‘“‘(a) the 
relations of the contracting parties to the 
goods sold, (b) the want of real ownership 
in the seller, (c) the peculiar obligations 
which were imposed upon the buyer, and 
(d) the fact that to allow the nominal 
seller to enforce the payment of the price 
would have been in and of itself directly 
to sanction and give effect to a violation 
of the Anti-Trust Act inhering in the sale.” 
In Geddes v. Anaconda Copper Mining Co., 
254 U. S. 590, the Court refused to allow 
a corporation to rescind the sale of its 
assets to another corporation on the ground 
that the sale had been in pursuance of a 
contract that violated the Anti-Trust Act; 
and in the course of the opinion—p. 593— 
said that “the remedies provided * * * for 
enforcing the rights created by it are ex- 
clusive.” In Small Co. v. Lamborn & Co., 
267 U. S 248, it overruled the defence to 
an action to recover the purchase price— 
page 252—because “the contracts disclosed 
the full transaction * * * and contemplated 
that the sale should pass the title wthout 
any restriction on the right of the buyer 
to resell as it might choose. * * * It is 
only where the invalidity is inherent in the 
contract that the Act may be interposed 
as a defense.” Finally, in Bruce’s Juices v. 
American Can Co. [1946-1947 Trape CASES 
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1.975993 143304, Us, Sy 74350 overruling the 
buyer’s defence to the seller’s action to 
recover for goods sold at prices illegally 
discriminatory under the Robinson-Patman 
Act, the Court said—page 755—of the Anti- 
Trust Act “that where a suit is based upon 
an agreement * * * which has as its object 
and effect accomplishment of illegal ends 
which would be consummated by the judg- 
ment sought, the Court will entertain the 
defense that the contract is illegal under 
the express provision of that statute. * * * 
But when the contract sued upon is not 
intrinsically illegal the Court has refused 
to allow property to be obtained under a 
contract of sale without enforcing the duty 
to pay for it because of violations of the 
Sherman Act not inhering in the particular 
contract in suit.” 


The upshot of these decisions, if we ap- 
prehend them aright, is that, if the con- 
spiracy inheres in the contract in suit by 
a conspirator against a non-conspirator, the 
conspiracy is a defence, but not otherwise. 
It is impossible to import any exact bounda- 
ries into that word; and we shall not at- 
tempt to do so; but, whatever may be its 
limits, it appears to us that, when a con- 
spirator seeks to enforce a contract between 
himself and one of his “agents,” whom he 
has employed to carry out the purposes of 
the illegal enterprise, the conspiracy must 
“inhere” in the contract. The “agent” is a 
cooperator with him in his illegal venture, 
unlike the buyer of the goods monopolized, 
who has not joined in the undertaking and 
is therefore not an abettor. The fact that 
the agent’s codperation is unwilling is ir- 
relevant; although a victim of the wrong, 
he becomes an active promoter of it. There- 
fore, we think that the state court had 
jurisdiction to pass upon whether the de- 
fence, as alleged, was proved. 


[State Court Judgment Would Not 
Bar Present Case] 


It does not, however, follow that final 
judgment in the state action when entered 
will be an estoppel in the case at bar. That 
would be true, we agree, except for $15 of 
Title 15, U. S. Code, because, although the 


* United States v. Moser, 266 U. S. 236,242) 
Eimich Motors Corp. v. General Motors Corp., 
[1950-1951 TRADE CASES {| 62,778], 340 U. S. 
558. Partmar Corp. v. Paramount Pictures 
Theatres Oorp., [1954 TRADE CASES {| 67,674], 
347 U.S. 89, 102, 103. 
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finding that there was no conspiracy in- 
volved questions of law as well as questions 
of fact, it was nevertheless of a kind that 
courts treat as estoppels.* Thus the inquiry 
comes down to whether, when Congress 
gave exclusive jurisdiction to the district 
court over wrongs committed under the 
Anti-Trust Acts, it only meant that the 
“person who shall be injured” must sue in 
the district court to recover damages; or 
whether it also meant that the district 
court must have unfettered power to decide 
the claim, regardless of the findings of any 
other courts, even when these were essential 
to the decision of actions over which their 
jurisdiction was unquestioned. A_ priori 
either reading seems permissible, and the 
decisions give an uncertain answer. The 
only case that we have discovered in the Su- 
preme Court is Becher v. Contoure Labo- 
ratories, Incorporated, 279 U. S. 388. The 
action was by the patentee, Becher, for the 
infringement of his patent; and the defend- 
ant was the corporate assignee of the rights 
of one, Oppenheimer, who had recovered 
judgment against Becher in a state court, 
and whose claim had been that the infor- 
mation on which Becher procured the grant 
of his patent, he had got from Oppenheimer 
in a confidential relation. Oppenheimer’s 
assignee pleaded the judgment of the state 
court as a defence, and it was held to be 
a good estoppel, although the consequence 
was to invalidate Becher’s patent. The 
meat of the opinion is this, p. 391: 


“Again, even if the logical conclusion 
from the establishing of Oppenheimer’s 
claim is that Becher’s patent is void, that 
is not the effect of the judgment. Estab- 
lishing a fact and giving a specific effect 
to it by judgment are quite distinct.” 


That looks as though the distinction were 
between the finding of one of the constitu- 
ent facts that together make up a claim 
and the entire congeries of such facts, taken 
as a unit; an estoppel is good as to the 
first but not as to the second. It is pos- 
sible to read §71%** of the Restatement 
of Judgments with such a limitation: that 
is to say if “matter” be tread as all the 
“operative” facts that together make up a 


** “Where a court has incidentally determined 
a matter which it would have had no jurisdiction 
to determine in an action brought directly to 
determine it, the judgment is not conclusive in 
a subsequent action brought to determine the 
matter directly.” 
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right. Comment (c) would also be conso- 
nant with this in saying that the finding of 
a state court, as a defence to an action on 
a note, that a patent given as its consider- 
ation was invalid, is not an estoppel in an 
action in a federal court brought upon the 
patent. There are decisions holding that 
findings in courts of testamentary juris- 
diction will not be estoppels in actions in 
other courts**; on the other hand, the 
Third Circuit in United States v. Silliman, 
167 Fed. (2) 607, held that a finding of the 
Surrogate’s Court of New York that there 
had been no fraud in a proceeding before 
it, was conclusive in an action in the dis- 
trict court. In Loomis v. Loomis, 288 N. Y. 
222, the Court of Appeals decided that a 
finding by the “Family Court’”—a division 
of an inferior court in New York City— 
that the parties had been divorced did not 
operate as an estoppel in an action in the 
Supreme Court for a declaratory judgment 
that the divorce was void. On the other 
hand in Geracey, Inc. v. Hoover, 133 Fed. 
(2) 25, a majority of the Court of Appeals 
for the District of Columbia held that 
the judgment of the Municipal Court of the 
District was an estoppel in an action in the 
District Court in the following situation. 
The defendant, a landlord, had sued the 
plaintiff, his tenant, in the Municipal Court 
to recover rent, and the plaintiff had 
pleaded as a set-off that the landlord had 
damaged his chattels in an amount greater 
than the Municipal Court’s monetary juris- 
diction. The Municipal Court dismissed the 
set-off on the merits, and the Court of 
Appeals held the finding to be estoppel in 
an action by the tenant to recover damages 
in the full amount. Judge Rutledge dis- 
sented. 


It is possible that decisions like Loomis 
v. Loomis, supra (288 N. Y. 222) and Ger- 
acey, Inc. v. Hoover, supra (133 Fed. (2) 
25) depended upon the relative authority 
of the court that made the findings com- 
pared with that of the court which tried 
the cause. That may also be the expla- 
nation of those decisions that refused to 
treat as conclusive the findings of a testa- 
mentary court; Judge Goodrich’s careful 
analysis in United States v. Silliman, supra 
(167 Fed. (2) 607) of the powers and 
standing of the Surrogate’s Court of New 
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York, seems to presuppose such an inter- 
pretation. The traditional jealousy of all 
states of any attempt to adjudicate else- 
where interests in their real property, or 
in the matrimonial status of their own 
domiciliaries, is enough to account for those 
decisions. We are in accord with what 
Judge Goodrich says about the doctrine of 
res judicata in general—page 614—: “such 
a rule of public policy must be watched in 
its application lest a blind adherence to it 
tend to defeat the even firmer established 
policy of giving every litigant a full and 
fair day in court.” In short, it appears to 
us that the doctrine, like so many others 
in the law, must be treated as a compromise 
between two conflicting interests: the con- 
venience of avoiding a multiplicity of suits 
and the adequacy of the remedies afforded 
for conceded wrongs. 


In the case at bar it appears to us that 
the grant to the district courts of exclusive 
jurisdiction over the action for treble dam- 
ages should be taken to imply an immunity 
of their decisions from any prejudgment 
elsewhere; at least on occasions, like those 
at bar, where the putative estoppel includes 
the whole nexus of facts that makes up the 
wrong. The remedy provided is not solely 
civil; two thirds of the recovery is not 
remedial and inevitably presupposes a puni- 
tive purpose. It is like a qui tam action, 


except that the plaintiff keeps all the 
penalty, instead of sharing it with the 
sovereign. There are sound reasons for 


assuming that such recovery should not 
be subject to the determinations of state 
courts. It was part of the effort to prevent 
monopoly and restraints of commerce; and 
it was natural to wish it to be uniformly 
administered, being national in scope. Re- 
lief by certiorari would still exist, it is true; 
but that is a remedy burdensome to liti- 
gants and to the Supreme Court, already 
charged with enough. Obviously, an ad- 
ministration of the Acts, at once effective 
and uniform, would best be accomplished 
by an untrammeled jurisdiction of the fed- 
eral courts. 

Nor is there anything inconsistent with 
this in allowing violations of the Acts to 
be raised as valid defences to actions 
brought in state courts upon a claim 
against third persons, if it involves a par- 


** Clark v. Dew, 1 Russ. & Milne 103. Bogar- 
dus v. Clarke, 1 Edw. Ch. 266, aff'd. 4 Paige 
623. 
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tial enforcement of an undertaking itself 
forbidden. It is appropriate to the under- 
lying purpose of the Acts that such claims 
shall not succeed, by compelling individuals 
on whom the wrong impinges to pay what 
is not due, even though they may later 
recover the amount three times over. For 
these reasons we think that the situation 
is one where the delay and expense of a 
double trial of the same issue, do not bal- 
ance the importance of an uncommitted 
enforcement of the remedy provided in § 15. 


[Writ of Mandamus Issued] 


As we have concluded that the district 
court has refused to proceed pending a 
final judgment of the state court that can 
have no effect upon the decision of the 
action at bar, we hold that its refusal was 
not authorized by law and that it is our 
duty, as it is within our power, to direct 
a writ of mandamus to go, ordering it to 
vacate the stay and to proceed in due course 
with the trial herein. 


Appeal dismissed. Writ of mandamus to 
go thirty days after the filing of this opin- 
ion, directing the district court to vacate 
the stay in question, unless it has been 
vacated theretofore. 


[Dissenting Opinion] 


MeniNa, Circuit Judge (dissenting in part): 
This opinion represents the views of a 
majority of the court as to the appealability 
of Judge Walsh’s interlocutory order, and 
my own by way of dissent to what must 
be deemed the equivalent of the granting 
of petitioners’ application for mandamus. 


The Stay 


Thus the first question to be decided here 
is whether Judge Walsh’s order is in sub- 
stance the granting of an injunction, as it is 
beyond cavil interlocutory, and 28 U. S. C. 
Sections 1291 and 1292 give us jurisdiction 
only of appeals from “final decisions” of 
the United States District Courts, and also 
of appeals from interlocutory orders “grant- 
ing, continuing, modifying, refusing or dis- 
solving injunctions,” and others not pertinent 
to the matter before us. 


It would be difficult to find a phase of 
the development of Anglo-American juris- 
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prudence which has done so much to be- 
devil the whole machinery of justice as the 
distinction between law and equity, follow- 
ing in the wake of the establishment of the 
Court of Chancery in England. Despite 
unceasing efforts to abolish the distinction 
between the two, the old technicalities per- 
sist. Our decision here is controlled by 
a series of Supreme Court cases, beginning 
with Enelow in 1935 and concluding with 
Baltimore Contractors in January, 1955. Judge 
Dimock and I construe those cases as a 
series of perfectly consistent efforts to 
inquire into the historical background and 
determine in each case whether or not 
the District Court, in granting or denying 
a “stay” or striking a demand for a jury 
trial, was exercising a power such as the 
chancellor was, under the old or ancient 
practice, accustomed to call into play in a 
separate proceeding in equity. In other 
words, is the “stay” a “modern procedural 
substitute for a decree in chancery.” Wherever 
this was found to be the case, despite the 
merger of law and equity and the advent of 
the new Federal Rules of Civil Procedure, 
the order was held to be injunctive in 
character and hence appealable under the 
Statute, otherwise not. As the Supreme 
Court was construing statutory language 
long in effect, this historical approach seems 
to have been more or less inevitable, unless 
the Court, in search of a formula too simple 
to be misunderstood, had been willing to 
throw principle to the winds. 


The first significant pronouncement upon 
the subject appeared in Enelow v, N. Y. Life 
Ins. "Con 293 Ur Si%379 (1935). In that 
case, plaintiff brought an action at law ina 
state court upon a policy of life insurance. 
The case was removed to the federal court 
and defendant interposed the equitable de- 
fense of fraud in the procurement of the 
policy. When the District Court then granted 
defendant’s petition to stay the action at 
law until the disposition of the issues raised 
by the equitable defense, plaintiff appealed 
and the Circuit Court of Appeals affirmed. 
The Supreme Court addressed a portion of 
its opinion to the question of whether the 
appeal had been properly entertained and 
specifically indicated that the scope of the 
section which was the predecessor of Sec- 
tion 1292 was limited only to interlocutory 


+ nelow v. New York Life Ins. Co., 293 U.S: 
379 (1935); Shanferoke Co. v. Westchester Co., 
293 U. S. 449 (1935); Ettelson v. Metropolitan 
Ins. Co., 317 U. S. 188 (1942); Morgantown v. 
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Royal Ins. Co., 337 U. S. 254 (1949); Baltimore 
Contractors, Inc. v, Bodinger, 348 U. S. 176 
(1955). 
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orders “which constitute an exercise of 
equitable jurisdiction in granting or refus- 
ing an injunction, as distinguished from a 
mere stay of proceedings which a court of 
law, as well as a court of equity, may grant 
in a cause pending before it by virtue of 
its inherent power to control the progress 
of the cause * * *.” The court went on 
to state that the power to stay proceedings 
in another court is peculiarly an equity 
power and that the grant or refusal by a 
court of equity of a stay of proceedings 
at law is a grant or refusal of an injunction 
within the meaning of the statute. This 
was specifically determined to be so even 
though both the suit in equity and the 
action at law were pending in the same 
court. Applying these rules to the case be- 
fore it, the court concluded that in requiring 
the equitable defense to be tried first, the 
District Court had exercised an equity power 
to stay the proceeding at law “just as if 
the court had acted upon a bill of complaint 
in a separate suit for the same purpose,” 
and that the Circuit Court of Appeals there- 
fore had jurisdiction over an appeal from 
the order. 


On the same day, the Supreme Court 
decided Shanferoke Co. v. Westchester Co., 
293 U. S. 449 (1935) and held that, in a 
breach of contract action, a special defense 
setting up an arbitration agreement was 
an equitable defense or cross bill and that 
a motion for a stay pending arbitration was 
an application for an interlocutory judg- 
ment based upon the special equitable de- 
fense. Consequently, citing Enelow, the 
District Court’s denial of the motion was 
held to be appealable. 


Next we come to Eittelson v. Metropolitan 
Ins. Co., 317 U. S. 188 (1942) in which the 
Circuit Court of Appeals certified the ques- 
tion, whether, in an action at law in which 
the defendant files an equitable counter- 
claim, an order that the issue raised by 
the counterclaim should be heard and dis- 
posed of by the court prior to the issue 
raised by the complaint, is an order grant- 
ing an injunction, for the purpose of deter- 
mining the jurisdiction of the Circuit Court 
of Appeals to entertain an appeal. In hold- 
ing the order appealable, despite the fact 
that the new Federal Rules of Civil Pro- 
cedure had taken effect since the earlier 
decisions above discussed, the Supreme 
Court reaffirmed its holding in Enelow and 
stated that the plaintiffs were in the same 
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position as if “a state equity court had 


restrained them from a proceeding in a 
law action.” 


Thus, in each of these three cases, appeal- 
ability was limited to situations where the 
District Court exercised or refused to exer- 
cise its equity power to stay an original 
action at law in order first to determine the 
issues of a subsequently raised equitable 
defense or counterclaim. 


The limited scope of appealability was 
further emphasized in Morgantown v. Royal 
Its Com dole Oy S254 1949))s lene tine 
original action was the equivalent of one 
in equity for reformation of a contract and 
defendant filed a legal counterclaim to re- 
cover under the contract and demanded a 
jury trial. Plaintiff moved to strike the 
demand and the District Court granted the 
motion. On plaintiff’s motion, the Circuit 
Court of Appeals dismissed defendant’s 
appeal from the lower court’s ruling and 
the Supreme Court affirmed stating that 
this was “not a situation where a chancellor 
in denying a demand for jury trial can be 
said to be enjoining a judge who has cog- 
nizance of a pending action at law.” Since 
the case involved no exercise of an equity 
power to intervene in an action at law but 
merely an equity court regulating its own 
case, Morgantown fits more properly into 
the class of cases described in Enelow as 
“a mere stay of proceedings which a court 
of law, as well as a court of equity, may 
grant in a cause pending before it by virtue 
of its inherent power to control the progress 
of the cause.” It is interesting to note that 
in deciding as it did the court said: “Many 
interlocutory orders * * * may determine 
the outcome of the litigation, but they are 
not for that reason converted into injunctions.” 


The last link in this chain is of very 
recent vintage. In Baltimore Contractors, 
Inc. v. Bodinger, decided January 10, 1955, 
the Supreme Court reaffirmed the criteria 
set forth in the earlier decisions previously 
discussed. There an equitable action for an 
accounting was brought in a state court and 
removed to the federal court by reason of 
diversity of citizenship. The defendant, 
claiming the issue to be referrable to arbi- 
tration under an agreement between the 
parties, sought a stay of the original action 
pending arbitration under the provisions of 
the United States Arbitration Act. The 
District Court refused the stay and the 
Circuit Court dismissed defendant’s appeal 
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from the District Court’s ruling. The Su- 
preme Court, limiting the scope of appeal- 
ability to the Enelow-Shanferoke-Ettelson 
kind of case and citing the Morgantown 
case as controlling, affirmed the Circuit 
Court’s decision, and treated the District 
Court’s action as an exercise of the power 
to stay steps within the framework of the 
litigation before a single court as distin- 
guished from an injunction prohibiting pro- 
ceedings in another court. 

Thus, we are constrained to conclude 
from the foregoing that appealability exists 
in these cases only when there has been 
“a stay through equitable principles of a 
common law action.” 

In the case before us, Judge Walsh was 
not asked to exercise what was formerly an 
equity power to stay an action at law. True 
it is that this case is an original action at 
law, unlike both Morgantown and Baltimore 
Contractors, but the power exercised by 
Judge Walsh was simply the power to 
Stay proceedings which “a court of law, 
as well as a court of equity, may grant in 
a cause pending before it by virtue of its 
inherent power to control the progress of 
the cause * * *.” The exercise of an equity 
power which, under the Supreme Court 
rule, is an essential prerequisite to appeal- 
ability is wholly absent. 


Mandamus 


The factual background must first be 
explored before the principles, governing 
the question of whether or not we should 
entertain this petition for mandamus, can 
be applied. Dates and the sequence of 
events, together with the attendant cir- 
cumstances disclosed by the record before 
us, led Judge Walsh to conclude that the 
stay should be issued in the interests of 
justice, not because he thought the District 
Court lacked jurisdiction to proceed. 


On February 8, 1952, Westinghouse sued 
its former agents, partners doing business 
as Lyons Electrical Distributing Company, 
for an accounting in the New York Supreme 
Court, charging widespread fraudulent prac- 
tices to conceal large sums of money due 
to Westinghouse. An answer was filed in 
due course; and, on June 20, 1952, an 
amended answer was served which asserted 
as a First Affirmative Defense that the 


2? Westinghouse Electric Corporation v, Lyons, 
et al. [1953 TRADE CASES f 67,580], 125 N. Y. 
S. 2d 420 (S. Ct., N. Y. County, 1953). 
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agency contracts upon which Westinghouse 
sued were illegal under the Anti-Trust Acts, 
by reason of a conspiracy charged against 
Westinghouse and General Electric. Shortly 
thereafter and on July 8, 1952, the present 
action was commenced in the United States 
District Court for the Southern District of 
New York. Judge Walsh quite correctly 
observes that this was “an apparent retalia- 
tion”; and it is not disputed that the allega- 
tions of the defense in the state action and 
those of the complaint in this action are 
substantially identical. 


The next move in the process of “retalia- 
tion” appears to have been a motion in this 
action, based upon the identity of the anti- 
trust issues in the two actions, for an injunc- 
tion restraining the prosecution of the action 
for the accounting, followed by the usual 
notices to take the depositions of a number 
of Westinghouse employees and subpoenas 
duces tecum requiring the production of 
vast quantities of documents, all in support 
of the anti-trust charge. 


But Judge Bondy denied the motion for 
an injunction, and his order was unani- 
mously affirmed by this court [1953 TrapE 
Cases { 67,423], 201 F. 2d 510 (CA 2 O53) 
and the Supreme Court denied certiorari, 
345'U. S: 923 (1953). There’ were numerous 
moves and countermoves relating to the 
discovery proceedings and the upshot was 
that some 800 pages of depositions were 
taken and some 6,000 documents produced, 
pursuant to orders of the state court; and 
the state court action proceeded to trial. 
Judge Walsh comments dryly, that neither 
side “pressed this action vigorously” and 
that “twenty months have passed since the 
pretrial order.” 


Lyons was defeated on the merits, how- 
ever, in the state court action; the proofs 
were found to have revealed shocking frauds, 
including the keeping of secret books, and 
the rendition of false monthly reports. The 
anti-trust charge, which had been the sub- 
ject of much evidence pro and con at the 
trial, was also determined against Lyons 
on the merits.” 

True to form, Lyons, after appealing to 
the Appellate Division of the New York 
Supreme Court from the interlocutory order 
directing the accounting, started in again 
another round of deposition taking, with 
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the usual subpoenas duces tecum requiring 
the production of documents. This led to 
the motion for a stay, which Judge Walsh 
granted in the exercise of his discretion, 
finding, under the peculiar circumstances 
which the affidavits portrayed, that there 
was a reasonable likelihood that the final 
determination of the accounting action would 
make unnecessary the expense and hard- 
ship of the discovery procedure which Lyons 
was bent on pursuing. It was not claimed 
that the interlocutory judgment in the state 
court had any binding effect; but Judge 
Walsh doubtless thought the “retaliation” 
had gone far enough. And the congested 
condition of the court calendars in the 
Southern District of New York, and the 
added burden on the judges of supervising 
elaborate discovery proceedings in another 
anti-trust case, may well have been in his 
mind, even though the subject is not men- 
tioned in his opinion. What is plain beyond 
argument is that the considerations which 
led him to grant the stay were such as are 
inherent in the making of interlocutory 
orders governing the administration of the 
dockets and the progress of cases prior to 
trial. There is nothing in the record before 
us to suggest that Judge Walsh lacked, or 
thought he lacked, power to decide the 
motion either way; nor does he purport to 
determine the question of whether the final 
judgment in the accounting action will have 
binding effect. 


There is much talk nowadays on the sub- 
ject of the law’s delays, which are attributed 
to litigation arising out of the use of auto- 
mobiles, the increase in the population, the 
complexity of modern life in an industrial 
age and the slow-moving processes by 
which improvements in the administration 
of justice are effected. But little is said 
about what is probably one of the principal 
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causes of congestion of court calendars and 
delays which all too often result in the 
denial of justice. Our imposition of trivial 
costs on the defeated party, which makes 
our courts open to all, whether rich or 
poor, and our elaborate and justly praised 
discovery procedures, make our courts a 
happy hunting ground, where irresponsible 
people may make irresponsible and wholly 
unfounded offensive and defensive claims 
with impunity, in the hope that payments 
will be made for what is euphemistically 
called “nuisance value,” or that the day of 
reckoning may be postponed and exhausted 
and impoverished suitors be induced to 
abandon just causes from lack of the 
wherewithal to continue to prosecute them. 
The existence of separate state and federal 
court systems multiples the opportunities 
for artful maneuvers and procedural sallies 
which serve little purpose other than to 
throw sand in the judicial machinery. And 
it is difficult for me to avoid the conclusion 
that the ruling about to be made here will 
aid those who may wish to subvert justice 
by ingenious devices, by taking away from 
the District Judges what is one of their 
most useful incidental powers, that of regu- 
lating their calendars and the progress of 
causes before trial, in the interest of sub- 
stantial justice. 


My brethren say that “a final judgment 
of the state court * * * can have no effect 
upon the decision of the action at bay a 
do not see how that can be so.” But even 
if a final judgment in the state court, on 
these very issues of law and fact, were not 
binding, I still say there is no basis on this 
record for holding that Judge Walsh abused 
his discretion in granting the stay. Mere 
abstractions and hypotheses should not be 
permitted to render our District Judges 
powerless to deal with practical every day 


3‘‘The general principle announced in numer- 
ous cases is that a right. question or fact dis- 
tinctly put in issue and directly determined by 
a court of competent jurisdiction, as a ground 
of recovery, cannot be disputed in a subsequent 
suit between the same parties or their privies: 
and even if the second suit is for a different 
cause of action, the right, question or fact once 
so determined must, as between the same par- 
ties or their privies, be taken as conclusively 
established, so long as the judgment in the first 
suit remains unmodified.” Southern Pacific 
R. R. Co. v. United States, 168 W. 3S. «tf, 48 
(1897) ; to the same effect Partmar Corp., et al. 
v. Paramount Pictures Theatres Corp., et al. 
[1954 TRADE CASES { 67,674], 347 U. S. 89 
(1954); Becher v. Contoure Laboratories, Inc., 
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2979 U. S. 388 (1929); United States v. Moser, 
266 U. S. 236 (1924). The quotation from the 
Becher case appearing in the majority opinion 
relates to the distinction between the compe 
tency of the state court to decide issues prop- 
erly before it and its competency to declare a 
patent invalid. The Supreme Court indicated 
only that, as to the first, the state court was 
competent and its decision conclusive on the 
federal court even though it would not have had 
the power to render a judgment declaring the 
patent invalid. So here it would seem clear 
that the state court’s decision of the anti-trust 
issue properly before it would be conclusive 
although undeniably it would not have had the 
power to entertain a treble damage action. 
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problems, such as the one with which Judge 
Walsh was called upon to deal. If per- 
mitted to run the gamut of discovery 
procedure against both Westinghouse and 
General Electric, while the Appellate Divi- 
sion is disposing of the appeal from the inter- 
locutory judgment and, in case of affirmance, 
pending the settlement of the account and an 
appeal to the Court of Appeals, these two 
companies will doubtless be able to endure 
the expense and the disruption of their 
administrative and executive staffs, while 
the various officers and employees are run- 
ning around answering questions and pro- 
ducing documents. Perhaps they will settle 
or withdraw the state action; but either 
eventuality seems remote. In the end, if 
the New York Court of Appeals affirms 
a final judgment against Lyons, rejecting 
on the merits the claims of Lyons on the 
anti-trust issues as well as the others, the 
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trial of this action some years from now 
may proceed nevertheless when it is reached 
in due course; but I doubt it. In any event, 
other litigants under similar pressures in 
other cases may not be able to afford the 
expense of defending themselves against 
such procedural warfare indefinitely, and 
the rule of this case will, at least in this 
Circuit, leave District Judges no alterna- 
tive other than to withhold the only remedy 
which will meet the necessities and practi- 
calities of the case. 

I think the writ should be withheld, even 
if we may be said to have the power to let 
it go in aid of our appellate jurisdiction, 
which I do not concede. See Radio Cor- 
poration of America v, Igoe [1954 TRAE 
Cases { 67,886], 217 F. 2d 218 CGCAR 
1954) certiorari denied March 28, 1955. 

Judge Dimock concurs in that part of 
Judge Medina’s opinion entitled “The Stay.” 


—— 


[68,009] United States v. Machine Chain Manufacturers Association, et al. 


In the United States District Court for the District of Rhode Island. Civil Action 
No. 1816. Dated March 18, 1955. 


Case No. 1219 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


fixing prices. 


Each manufacturer was ordered to cease utilizing any cost or pricing formula, which 
has not been independently determined, as a means of determining the price at which the 


See Combinations and Conspiracies, Vol. 1, 7 2011.181, 2011.218; Department of Justice 
Enforcement and Procedure, Vol. 2, 1 8301.45, 8421. 


machine-made chain, any prices or terms used or to be used in the sale of such chain, or 

or Manufacturers of machine-made 
chain were prohibited from being a member of, knowingly contributing anything of value 
to, or participating in any of the activities of, any trade association or central agency for 
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U.S. v. Machine Chain Manufacturers Assn. 
machine-made chain manufacturers, the activities of which are inconsistent with any of the 
provisions of the decree. 


See Combinations and Conspiracies, Vol 1, { 2017.121, 2017.168. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; George L. Derr, 
W. D. Kilgore, Jr., and Richard B. O’Donnell, Special Assistants to the Attorney General; 
Jacob S: Temkin, United States Attorney; and John S. James, Elliott H. Feldman, 
E. Winslow Turner, and Stanley Blecher, Trial Attorneys. 


For the defendants: Francis J. Kiernan for Machine Chain Manufacturers Assn.; 
American Jewelry Chain Company; Automatic Chain Co.; Chain Craft Co.; Concord 
Manufacturing Corporation; Federal Chain Company; Kunzmann Chain Company; Sweet 
Manufacturing Company, Inc.; Universal Chain Company, Inc.; Annie L. Jaegle; William 
H. Jaegle; Wiesner Manufacturing Company; and Armbrust Chain Company. Hale and 
Dow, Samuel S. Dennis, III, and George H. Foley for M. S. Co., Inc. Christopher Del 


Sesto for Prochain, Inc. 


Final Judgment 


Epwarp W. Day, District Judge [In full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on March 18, 1955, and each of the defend- 
ants signatory hereto having appeared herein 
and the plaintiff and the said defendants, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without this 
Final Judgment constituting evidence or 
admission of any criminal or civil culpa- 
bility by any such defendant in respect of 
any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and with- 
out trial or adjudication of any issue of 
fact or law herein, and upon the consent of 
all the parties signatory hereto, it is hereby 

Ordered, adjudged, and decreed as fol- 
lows: 

I 
[Sherman Act] 

The Court has jurisdiction of the subject 
matter herein and all the parties signatory 
hereto. The complaint states a cause of 
action against the defendants and each of 
them under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant Association” means the 
defendant Machine Chain Manufacturers 
Association; 
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(B) “Consenting defendants” means each 
and ali of the defendants signatory hereto; 


(C) “Person” means an individual, part- 
nership, firm, corporation, association or 
other business or legal entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to his or its off- 
cers, agents, servants, employees, subsid- 
jaries, successors and assigns, and to all 
persons in active concert or participation 
with any defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


1 
[Costs of Manufacture and Prices] 


The defendant Association is enjoined 
and restrained from collecting from or cir- 
culating, reporting, or recommending to any 
manufacturer of machine-made chain any 
costs or averaged costs of manufacture or 
sale of machine-made chain, any prices or 
terms used or to be used in connection with 
the sale of machine-made chain, or any 
formulae for computing such costs or prices. 


V 
[Concerted Pricing Practices] 


The consenting defendants are jointly 
and severally enjoined and restrained from 
entering into, adhering to, or maintaining, 
or claiming any rights under any contract, 
combination, agreement, understanding, plan, 
or program with any other defendant, with 
any other manufacturer of machine-made 
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chain, or with any association or central 
agency of or for manufacturers of machine- 
made chain: 

(A) To fix, determine, establish or main- 
tain prices, pricing methods, discounts or 
other terms and conditions used or to be 
used by such defendant or by any other 
person in connection with the manufacture 
or sale of machine-made chain; 

(B) To circulate or exchange, directly 
or indirectly, any price lists or price quo- 
tations applicable to machine-made chain 
with any other machine-made chain manu- 
facturers in advance of the publication, cir- 
culation or communication of such price 
lists or price quotations to the customers of 
such defendant; 


(C) To circulate or exchange, directly or 
indirectly, any statistics representing costs 
of operation with any other machine-made 
chain manufacturer, for the purpose or with 
the effect of fixing prices, or otherwise 
restraining trade. 


VI 
[Individual Pricing Practices] 


The consenting defendants are jointly and 
severally enjoined and restrained from: 

(A) Urging, influencing or suggesting, 
or attempting to urge, influence or suggest, 
to any other manufacturer of machine-made 
chain the price or prices, or other terms or 
conditions charged or to be charged by 
such other manufacturer for machine-made 
chain; 

(B) Circulating, exchanging or using, in 
any manner, any price list or purported 
price list containing or purporting to con- 
tain any prices, terms or conditions for the 
sale of machine-made chain, which have 
been agreed upon or established pursuant 
to agreement between two or more manu- 
facturers of machine-made chain; and 

(C) Being a member of, knowingly con- 
tributing anything of value to, or participat- 
ing in any of the activities of, any trade 
association or central agency for machine- 
made chain manufacturers, the activities of 
which are inconsistent in any manner with 
any of the provisions of this Final Judg- 
ment. 


VII 
[Cost or Pricing Formula] 


Within sixty (60) days following the date 
of the entry of this Final Judgment, each 
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of the consenting defendants, other than 
the defendant Association, is ordered and 
directed to cease utilizing any cost or pric- 
ing formulae or part thereof which has not 
been independently arrived at by such con- 
senting defendant, and which has been 
theretofore furnished to such defendant by 
the defendant Association, or by any other 
manufacturer of machine-made chain, as a 
means of determining in whole or in part 
the price or prices at which such consent- 
ing defendant will sell any style, size or 
design of machine-made chain. 


VIII 
[Withdrawal of Price Lists—Review] 


Within sixty (60) days following the date 
of the entry of this Final Judgment, each 
of the defendants, other than the defendant 
Association, and the consenting defendant 
M. S. Co., Inc., is ordered and directed: 


(A) To withdraw his or its presently 
effective price lists for machine-made chain 
(or, where no price list has been issued, 
withdraw his or its presently prevailing 
Prices); and 

(B) To individually review the machine- 
made chain prices withdrawn in conformity 
with Section VIII(A) herein, on the basis 
of his or its individual cost figures and 
individual judgment as to profits, and issue 
a new price list (or, where no price list has 
been issued, issue new prices) on the basis 
of such independent review. 


TAX 
[Notice of Judgment] 


The defendant Association is ordered and 
directed, within ten (10) days after the 
date of its entry, to furnish to each of its 
Present members a conformed copy of this 
Final Judgment and to file with this Court, 
and with the plaintiff herein, a report set- 
ting forth the fact and manner of its com- 
pliance with this Section IX, together with 
the names and addresses of each person to 
whom a copy of this Final Judgment shall 
have been furnished in compliance herewith. 


x 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
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Eastman Kodak Co. v. Siegel 


General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any consenting defend- 
ant made to its principal office, be per- 
mitted, subject to any legally-recognized 
privilege, (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
such defendant, and without restraint or 
interference, to interview officers and em- 
ployees of such defendant who may have 
counsel present regarding any such matters. 
For the purpose of securing compliance 
with this Final Judgment, the defendants, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be 


necessary for the purpose of enforcement of 
this Final Judgment. No information obtained 
by the means permitted in this Section X 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings for the purpose of secur- 
ing compliance with this Final Judgment 
in which the United States is a party or 
as otherwise required by law. 


XI 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or appro- 
priate for the construction or carrying out of 
this Final Judgment, for the modification or 
termination of any of the provisions thereof, 
for the enforcement of compliance there- 
with, and punishment of violations thereof. 


[] 68,010] Eastman Kodak Co. v. Siegel. 


In the New York Supreme Court, New York County, Special Term, aren Ui 
133 N. Y. L. J., No. 60, page 7. Dated March 28, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Combina- 
tion Sale as Constituting Abandonment of Contract.—Although a manufacturer of photo- 
graphic products cannot fair trade a photographic kit which contains certain articles 
produced by others, the sale of the photographic kit does not constitute an abandonment 
by the manufacturer of its fair trade contract with respect to all of the individually fair 


traded articles contained in the kit. 


It is not objectionable to combine articles in a single 


offer providing all of the articles are products of the fair trader, trade-marked by it, 


and meet the requirements of being in free competition. 


The fact that the fair trade 


price for the combination is less than the total of the fair trade prices for the articles 


individually is not significant. 


of unfair dealing which might be deemed an abandonment of a fair trade contract. 


Under the circumstances, there was no general course 


There 


was no abandonment of the fair trade contract with respect to two of the contained items 
in the kit which were the subject of the instant suit. 


See Fair Trade, Vol. 1, J 3282, 3452.34. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Sale of 
Products to Company Operating Mail Order House in Non-Fair Trade Jurisdiction— 
Abandonment.—Whether or not a fair trader’s grant of a sales franchise to a company 
having a store in Washington, D. C., which sells the fair trade products at less than their 
established price by mail order to consumers in jurisdictions where fair trade agreements 
are in effect, constitutes an abandonment of the fair trader’s contracts must be resolved 


ateinialy 


The grant of such a franchise to an organization whose business is conducted 


in the above manner is legal, but the question of whether such a grant constitutes a 
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consent to and participation in an arrangement which will so weaken the enforcement 
of the fair trade contract as to evince a willingness to abandon it is a close factual question. 


See Fair Trade, Vol. 1, 1 3424.34. 


For a prior decision of the New York Supreme Court, New York County, see 1955 


Trade Cases {] 67,952. 


[Temporary Injunction] 


STEUER, Justice [In full text]: Plaintiff 
applies for a temporary injunction in an 
action for a permanent injunction pursuant 
to General Business Law 369a—the Feld- 
Crawford or Fair Trade Law. The exist- 
ence of the fair trade agreement is not in 
dispute. Sales below the fair market price are 
claimed and while defendant has not ad- 
mitted these, its denial is so artful as not 
to deserve credit. 


[Combination Sales—A bandonment | 


The defendant has raised several ques- 
tions, some of which are of weight. The 
articles involved are a Kodak Duaflex III 
Camera and Brownie Hawkeye Flash Model 
Camera. While the sales in question were 
of these cameras as individual products, it 
appears that defendant also sells them in 
combination with other products in so-called 
photographic kits. It appears that plain- 
tiff, in this case, previously applied for a 
temporary injunction in regard to the sale 
of these kits. The injunction was denied 
on the ground that a manufacturer may 
only fair trade products of his own manu- 
facture and when he offers them for sale 
in combination with articles made by others 
(as distinct from integrating a part made 
by others in his own trade-marked article) 
he may not fair trade the combined prod- 
ucts (opinion Judge M. M. Levy, Special 
Perm) PartoLi PONY Voor Ji; January” 37; 
1955) [1955 Trape Cases 7 67,952]. De- 
fendant now claims that the fact that de- 
fendant [plaintiff] is currently selling kits 
is an abandonment of its fair trade contract 
as regards any article comprised in the kit. 
Generally the question of whether a manu- 
facturer has abandoned his contract has 
been treated as whether his conduct is 
equitable, whether he has clean hands. 
However, it may be fairly said that where 
a manufacturer provides for sales at a lower 
price than the fair trade price he is in no 
Position to insist on the latter. In this 
connection it is well to consider whether 
an abandonment of the price of one or more 
articles is involved or of the whole con- 
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tract. While a general course of unfair 
dealing or going into competition with re- 
tailers and underselling them might well be 
deemed an abandonment of the entire con- 
tract, the situation here involving only 
what is fair in the retailing of specific 
items can only be held to involve those 
specific items and not to affect the con- 
tract generally and other items. 


It would seem that an abandonment 
could only be spelled out if plaintiff is 
permitting or consenting to an arrangement 
whereby the article can be sold in reality 
below the fair trade contract price. In this 
connection no objection can be seen to 
combining articles in a single offer providing 
all of them are products of the seller’s 
manufacture, trade marked by him, and 
meet the requirements of being in free 
competition. The fact that the fair trade 
Price for the combination of articles is less 
than the total of the fair trade prices for 
the articles individually is not significant. 


With these factors in mind, it is seen that 
there has been no abandonment of the fair 
trade agreement as regards the articles that 
are the subject of this motion. 


[Sales to Mail Order Company] 


Defendant also claims that the contract 
has been abandoned by the plaintiff taking 
a position inconsistent with it. It appears 
that plaintiff has granted an agency to sell 
its products in New York to Ritz Camera 
Centers. This concern has a store in Wash- 
ington, D. C. There are no fair trade laws 
in the District of Columbia, and it appears 
that this concern sells plaintiff's products 
in Washington at below the fair trade prices 
and also accepts mail orders at such reduced 
Prices for items to be delivered in places 
where fair trade agreements are enforced. 
It has been held that this is a legitimate 
Practice (Revere Camera Co. v. Masters Mail 
Order Co., U. S. Dist. Court, Dist. Md., 
February 23, 1955, not yet reported) [1955 
TRADE CAsEs 7 67,981]. This determination 
was with the proviso that the sales were 
made bona fide in the non-fair trade area. 
Defendant argues that it will be simple and 
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practically undetectable for this concern to 
refer New York customers to the Washing- 
ton store advising them to purchase by mail 
at reduced prices. And apparently it would 
be. Of course the question is not how the 
business might be conducted, but how it is. 
Advertising of the Ritz Camera Centers has 
been submitted. Very plainly this suggests 
to the prospective customer that if he wishes 
to buy on credit he can deal with the store 
in his own city; if he is willing to pay cash 
with his order he can get the article at a 
reduced price by mailing the order to Wash- 
ington. In this way the whole fair trade 


Cited 1955 Trade Cases 
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structure could be undermined and the bulk 
of the retail trade channeled into non-fair 
trade areas. To grant an agency or a retail 
franchise to an organization whose business 
is organized along such lines is doubtless 
perfectly legal. But whether it is not also 
such a consent to and participation in an 
arrangement which will so weaken the 
enforcement of a fair trade agreement as 
to evince a willingness to abandon it is a 
close factual question. Its resolution must 
await the trial. 


Motion denied. Order signed. 


[{ 68,011] American News Co., Inc. v. Avon Publishing Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 133 
N. Y. L. J., No. 56, page 7. Dated March 22, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violation as Defense—Juris- 
diction of State Court—Motion to Stay State Court Proceeding Where Related Matters 
Pending in Federal Court.—In a state court action on a contract, the defendants moved to 
stay all proceedings until the final determination of two civil antitrust actions pending in 
a Federal District Court on the grounds that the contract in the instant suit is illegal 
because it was the result of a conspiracy to violate the federal antitrust laws, that their 
answer in the instant action will be necessarily limited to an antitrust defense rather than 
an antitrust counterclaim, and that they will not be able to obtain a complete disposition 
of the issues in the instant action. 


With respect to one of the civil actions pending in the Federal District Court, a pri- 
vate antitrust treble damage action brought by the defendants against the plaintiff, the state 
court denied the motion as premature, with leave to renew the motion upon a showing 
that there is an identity of issues in the two cases, that the trial of the instant action is immi- 
nent, and that the defendants have proceeded with due diligence in their federal action 
which is not far removed from trial. 

With respect to the other civil action pending in the Federal District Court, an anti- 
trust action brought by the United States against the plaintiff, the state court denied the 
motion on the grounds that the defendants are not parties to that action and that the allega- 
tions of the Government complaint do not refer to the transactions involved in the instant 
action. The fact that the issues in the defendants’ treble damage action stand to be affected by 
the findings in the Government suit does not constitute the necessary identity of issues 
between the instant action and the Government suit which is a prerequisite to a stay order. 


See Private Enforcement and Procedure, Vol. 2, J 9047. 


a balance of accounts allegedly due it for 
unsold copies returned to defendants in 
accordance with a termination agreement 
ending their distribution relationships. The 
original complaint, which included an addi- 
tional cause of action for a declaratory 
judgment, had been dismissed by the Appel- 


[Motion to Stay Proceedings] 


Ener, Justice [Jn full text]: Defendants 
move for a stay of all proceedings in this 
action until final determination of two civil 
anti-trust suits pending in the Federal Dis- 
trict Court. 


[State Court Action] 


Plaintiff, a national distributor of paper 
covered books and other articles, has sued 
defendants, publishers of such books, for 
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late Division with leave to serve an amended 
complaint (283 App. Div., 1041, 131 N. NESS 
2d, 566), but the amended complaint was 
sustained by that court. Defendants’ answer 
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was accordingly due on March 11, 1955. 
Instead, they have brought on the present 
motion for a stay by order to show cause. 


[Federal Court Actions] 


There is pending in the Southern District 
Court of New York an anti-trust action 
instituted in 1952 by United States of America 
against this plaintiff and its subsidiary, the 
Union News Company, in connection with 
their alleged monopolistic distribution of 
magazines and illegal restraint of competi- 
tion by independent distributors. About a 
month after the present action was insti- 
tuted by plaintiff, defendants commenced a 
private antitrust action for alleged violation 
of the Sherman Act and Robinson-Patman 
Act against plaintiff and its subsidiary, 
charging conspiracy to monopolize and de- 
stroy their publishing business, discrimina- 
tory preferences to others, and fraudulent 
violation of the termination agreement pur- 
suant to a conspiracy between the plaintiff 
and others with intent to destroy defendants’ 
business. 


[Defendants’ Contention] 


Defendants’ contention is that they will 
be unable to obtain complete relief in this 
action, as consolidation of federal and state 
court actions may not, of course, be ordered 
and our courts may not grant affirmative re- 
lief, due to lack of jurisdiction, in anti-trust 
actions. They claim therefore that complete 
disposition of the issues cannot be had in 
this court, their answer being necessarily 
limited in this regard to a defense, rather 
than a counterclaim, that the contract here 
sued on by plaintiff is illegal as being the 
result of a conspiracy to violate the antitrust 
laws. They urge that this action be stayed 
until after the trial of the federal actions 
not only to permit a complete disposition 
of the issues but also because the federal 
court, in the words of Judge Fuld, “possesses 
a greater familiarity and expertise with the 
trial of such issues” (General Aniline & 
Film Corp’n v. Bayer Co. [1953 Trapr CASES 
{ 67,552], 305 N. Y., 479, 486). 


[Apblication Premature—Identity of Issues] 


The difficulty with defendants’ position, 
as I see it, is that their application is pre- 
mature. Until their answer is interposed 
and its validity sustained against possible 
attack by plaintiff, there can be no assurance 
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of such identity of issues as may in the 
exercise of a proper discretion justify a 
stay of one action until another be tried. 
The General Aniline opinion (supra) is not 
direct authority in support of defendants’ 
views as claimed. It is true that the sug- 
gestion was there inferentially made that 
Special Term might entertain an application 
for a stay pending determination of a federal 
anti-trust action even prior to an amended 
answer being served setting up the defense 
that the contract sued on by plaintiff vio- 
lated the anti-trust laws and was therefore 
illegal. There, however, defendant had an- 
swered and the appeal was concerned with 
the sufficiency of the defense of impossibility 
of performance of said contract on the 
ground of illegality. That defense was 
stricken, as it presupposed illegality, which, 
in view of plaintiff not having been made 
a party to the government’s anti-trust ac- 
tion and so not concluded by the consent 
decree therein, was required to be proven 
against it. Judge Fuld then noted that de- 
fendant might still defend on the ground 
of anti-trust illegality and made the sug- 
gestion that Special Term might consider 
a stay pending the anti-trust trial] “upon 
considerations of comity and orderly pro- 
cedure” as well as, “among other matters,” 
the question of which forum permitted a 
more complete and informed disposition 
of the issues. The situation here is not 
comparable with that presented in the Gen- 
eral Aniline case: There it was clear what 
the issues had to be, as the anticipated de- 
fense of illegality was merely a permitted 
restatement of the defense pleaded and 
stricken of impossibility of performance; 
there the defense of anti-trust legality was 
directed to the very contract sued on and 
the legality of that contract was the very 
subject of the government’s anti-trust ac- 
tion, a perfect identity of issues, while here 
the projected defense does not claim the 
contract sued on to be illegal but rather 
that it was the result of a conspiracy to vio- 
late the anti-trust laws. 


[Necessary S howing | 


I am not persuaded that defendants have 
brought themselves within the clear-cut and 
exceptional circumstances which apparently 
Prompted the suggestion in the General An- 
line case. In my opinion, not only is it essen- 
tial that defendants answer so that clear 
identity of issues may be established, with 
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opportunity to plaintiff to test its validity, 
but there should also be a showing that 
the trial of this action is imminent and that 
defendants have proceeded with due dili- 
gence with their federal action which is not 
far removed from trial. Without passing 
in any way upon the question of lack of 
diligence, it may be noted that plaintiff has 
raised that issue. 

Until a proper showing is made to war- 
rant the exercise of discretion in granting a 
stay, plaintiff having priority in action and 
having chosen our courts, as was its right, 
to recover in this simple action on an ac- 
count is entitled to prosecute said claim 
without unreasonable delay. 


[Government Action] 


It would appear that no ground exists 
for a stay with relation to the government’s 
anti-trust suit. Defendants are not parties 
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to said action, nor do the allegations of 
that complaint refer to any of the transac- 
tions here alleged. The mere fact that the 
issues in defendants’ anti-trust action stand 
to be affected by the findings in the govern- 
ment suit (Title 15, U. S. C. A., section 16) 
does not constitute the necessary identity of 
issues between this action and the govern- 
ment suit which is a prerequisite to a stay 
order. The motion is accordingly denied 
in that respect. 


[ Order] 


In so far as the stay is sought with rela- 
tion to defendants’ anti-trust action, the 
motion is denied as premature, with leave 
to renew upon a proper showing as here 
indicated. Defendants’ time to answer 1s 
extended until ten days after service of a 
copy of the order hereon, with notice of 
entry thereof. Settle order. 


[7 68,012] Mabel K. Carter, Trustee v. Twentieth Century-Fox Film Corpora- 


tion, et al. 


In the United States District Court for the Western District of Missouri, Western 


Division. No. 7940. Filed January 19, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery 
Under Antitrust Laws May Be Barred—Effect and Validity of Release.—In a treble 
damage action, a defendant’s motion for a summary judgment which was based on a 
general release, contained in a theatre lease agreement, allegedly executed in its favor 
by the plaintiff was denied on the ground that the release would not constitute a bar 
to the action if the plaintiff proved the allegations of her complaint that she was com- 
pelled to execute the document as a result of an unlawful conspiracy and monopoly. 
Assuming the facts alleged in the complaint to be true, the lease agreement containing 
the release was void as illegal under the antitrust laws. The release was integrated into 
the lease agreement, the end result of which, according to the plaintiff, was the culmina- 
tion of the alleged conspiracy to effectively remove the plaintiff from competition in the 
business of exhibiting motion pictures. The lease agreement expressly precluded the 
plaintiff from selling its theatre to another for any use that could possibly be competitive 
with the defendant’s alleged monopoly. Such a restriction can be held illegal under the 
antitrust laws. It was not necessary to consider whether the present antitrust suit was 
within the intent of the parties when they executed the release, for if the document they 
executed was the result of a conspiracy in unreasonable restraint of trade, or resulted in a 


monopoly, it is of no legal effect. 


See Private Enforcement and Procedure, Vol. 2, § 9010.775. 
For the plaintiff: William G. Boatright, Nick C. Spanos, and Ewing, Ewing & Ewing. 


For the defendants: Joseph J. Kelly, Jr., 


of Spencer, Fane, Britt & Browne; James 


C. Wilson of Watson, Ess, Marshall & Enggas; and David R. Hardy of Sebree, Shook, 


Hardy & Ottman. 
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Memorandum and Order on Motion of De- 
fendant Twentieth Century-Fox Film 
Corporation for Summary Judgment 


ALBERT A. RinceE, District Judge [Jn full 
text]: Action for treble damages under 
Section Four of the Clayton Act, 15 U.S.C 
15. The present matter concerns a motion 
for summary judgment filed by the defend- 
ant Twentieth Century-Fox Film Corpora- 
tion, one of the several named defendants, 
grounded on a general release allegedly 
executed in its favor by the plaintiff in the 
year 1942. Neither party raises any sub- 
stantial question with reference to the facts 
necessary to the consideration of the motion. 
The following may be found in the factual 
descriptions of either party. 


[Transactions Between Parties] 


The cause of action here asserted arises 
from the plaintiff’s operation and owner- 
ship in 1940 and 1941 of two moving picture 
exhibition houses, the Liberty and Sedalia 
Theatres, in the City of Sedalia, Missouri. 
These two theatres were purchased by 
plaintiff's husband and one Charles Sears 
in 1926. In that year they leased the same 
at a rental of $1,833.33 per month to certain 
individuals for operation as motion picture 
theatres. Shortly thereafter, the individual 
lessees assigned their leases to the defend- 
ant Fox Ozark Theatres Corporation, a 
wholly-owned subsidiary of the defendant 
Fox Midwest Theatres, Inc. Mabel K. 
Carter, upon the death of her husband, suc- 
ceeded to his one-half interest in the above 
theatres in 1935. In 1936, Mrs. Carter and 
Sears granted Fox Ozark a new lease for 
a term ending on August 31, 1940, at a 
rental of $1,550.00 per month. In February, 
1939, the parties began negotiating for a 
renewal lease. Because of Fox Ozark’s 
insistence that the rental be further reduced, 
and the owners not agreeing, the lease was 
allowed to expire. 


Beginning in September, 1940, the owners 
attempted to operate the theatres themselves 
but without success. In November, 1940, 
Sears withdrew from such enterprise. The 
circumstances regarding his withdrawal are 
not presently clear. Plaintiff alleges that at 
that time she acquired the Sears interest 
and became the sole owner of the theatres. 
Plaintiff continued operation of the theatres 
until April 29, 1941, She charges that since 
none of the defendant exhibitors would 
furnish her, as they had Fox Ozark, with 
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films for first-run exhibition in either of 
the above theatres she was required to dis- 
continue operations, because of operating 
losses incurred. 


[Lease and Release] 


Meanwhile, Fox Ozark obtained a lease 
on another building in Sedalia and con- 
verted it into a movie theatre which that 
Company operated on a first-run basis in 
competition with the Liberty and Sedalia. 
The Sedalia and Liberty were operated as 
second-run houses by the plaintiff. April 
29, 1941, plaintiff gave Fox Ozark an option 
to lease the above theatres at a substantially 
reduced rental. The terms of said option, 
in some degree, indicate the relative bar- 
gaining power of the parties. Plaintiff 
therein agreed to lease her theatres to Fox 
Ozark for a 10-year term at a rental of 
$350.00 a month for the first two years, 
and $400.00 a month for the remainder. 
Fox Ozark was given an option to buy the 
theatres at any time within the first two 
years for $40,000.00. If the option was not 
exercised, plaintiff could sell the Sedalia 
Theatre to some third party, but not with- 
out a restrictive covenant to the effect that 
the property would not be used for any 
“motion picture, theatre, or amusement 
purpose” during the term of the lease. The 
option also contained a provision for a 
general release whereby Mrs. Carter agreed 
to release Fox Ozark and all its affiliates 
from “any and all claims, demands, or 
charges” which Mrs. Carter then claimed 
to have up to the date of the agreement. 


Thereafter, the attorney for Fox Ozark 
drew up a formal lease containing all of 
the above provisions and a general release 
reading as follows: 

“In consideration of the execution of 
this lease and the covenants and agree- 
ments to be performed hereunder by 
‘Lessee, Lessor does hereby remise, re- 
lease and forever discharge the Lessee, 
and all corporations affiliated with jt by 
stock ownership, either directly or through 
an intervening corporation, or corpora- 
tions, or otherwise, its, and their, officers, 
agents and employees, of and from all 
causes of action, debts, sums of money, 
contracts, controversies, promises, tres- 
passes, damages, claims and demands 
whatsoever, in law or in equity, that 
against said parties, or any of them, the 
said Lessor ever had, now has or claims 
to have, by reason of anything, matter 
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or cause whatsoever up to the date of the 
execution of this lease.” 


An extension of the above lease was 
executed in June, 1946, by Gilbert Carter 
and Betty Carter Trowbridge, who then 
held title to said property in trust for Mabel 
K. Carter, continuing all the provisions of 
the above lease in full force and effect to 
May 14, 1961, and agreeing that all cove- 
nants thereof had then been performed. 


[Alleged Antitrust Violations | 


Plaintiff alleges in her complaint that as 
a result of the conspiracy and monopoly 
complained of, and “against her will, wishes 
and desires,” she was compelled to execute 
the option and lease agreements containing 
the foregoing provisions, as a result of 
“economic coercion, duress and business 
compulsion” exerted upon her by the de- 
fendant “Fox.” The matters alleged in the 
complaint appear to be adequate to present 
such an issue to the trier of the facts in 
this case. It is therein charged, tersely 
stated, that at the time plaintiff undertook 
to operate said theatres defendants were 
engaged in a national conspiracy and mo- 
nopoly to unreasonably restrain interstate 
trade and commerce; that such national 
conspiracy had an impact on her operations 
because by one aspect thereof Fox was 
allocated the territory including Sedalia, 
Missouri, for first-run exhibition of motion 
pictures, and as a consequence the defend- 
ants, and each of them, refused to permit 
her to negotiate for, or obtain, first-run 
pictures for showing in her theatre, and 
imposed other restrictions on her operation, 
which were not imposed on Fox, and that 
as a direct result of such matters she oper- 
ated her theatre at a loss and was finally 
compelled to cease doing business. The 
complaint does not in specific terms allege 
that it was an object of the conspiracy and 
monopoly charged to compel plaintiff to 
lease her theatres to Fox Ozark, but an 
inference can be drawn from what is alleged 
that such a result was an object of the 
conspiracy and monopoly. She says that 
she finally “capitulated” to the demands made 
of her by Fox Midwest and Fox Ozark. 


It is the position of the defendant that 
under the above facts and release clauses 
it is entitled to a judgment of dismissal 
herein as a matter of law. We cannot agree. 


Trade Regulation Reports 
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[Validity of Lease Agreement and Release 
in Question] 


Releases are, of course, nothing more 
than contracts; and, as such, they are sub- 
ject to the same general principles of law. 
Contracts may be distinguished in three 
types; those that are binding upon the par- 
ties under all circumstances; those which 
may, under certain circumstances recog- 
nized by law, be avoided by one or the 
other of the parties; and those that are 
absolutely void under all circumstances. 
We conclude, accepting as we must the facts 
well pleaded in the complaint to be true, 
that the option and lease agreements con- 
taining the release with which we are here 
concerned is of the last type. If we are 
correct in so concluding, and that appears 
to be plaintiffs theory of action, then the 
release here pleaded in defense can have no 
effect on plaintiff’s claim, which we can now 
determine by way of summary judgment. 


As above noted, the release was inte- 
grated into the lease contract, the end result 
of which, if plaintiff’s theory of action is 
sustained, can only be said to have been 
the culmination of the conspiracy to effec- 
tively remove plaintiff from competition in 
the business of exhibiting motion pictures 
in the Sedalia, Missouri, area. As such, said 
lease contract is just one of the many acts 
charged in the complaint by which defend- 
ants are alleged to have been able to estab- 
lish the impact of the conspiracy and that 
caused the unreasonable restraint of inter- 
state trade on which this action is based. 
We believe that from the evidence now 
before us an issue of fact is raised as to 
the validity of such lease agreement. If 
such issue is sustained by adequate proof 
it would be sufficient to support a finding 
that this contract was one “in restraint of 
trade or commerce among the several states” 
expressly declared to be illegal under Sec- 
tions 1 and 2 of. the Sherman Act, 15 
UES Geis 

There is a serious question as to the 
validity of the instant contract. Even under 
the common law contracts importing re- 
strictive covenants such as this one contains 
were void, at first in all instances, though 
later some were upheld if the restraint was 
only partial and purely ancillary to some. 
other valid transaction. (See Williston on 
Contracts, Rev. Ed., Sec. 1634, and the ex- 
cellent discussion by Taft in United States 
v, Addyston Pipe & Steel Co., 85 Fed. 271, 
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aff. 175 U. S, 211.) Even so, the rule has 
been modified by the Federal Courts, pos- 
sessed, as they are, of a statute expressly 
declaring such contracts illegal. Under the 
Sherman Act the courts, in enforcing such 
contracts, must deal with the concept of 
“reasonableness” imposed by Standard Oil 
Co. v. United States, 221 U. S. 1, and if they 
are found “unreasonable” they cannot be 
given any legal effect. The “unreasonable- 
ness” thereof is at most a mixed question 
of law and fact for determination by a jury 
under proper instructions. Raytheon Mfg. 
Co. v. Radio Corp. of Am. 76 F. (2d) 943, 
950, aff. 296 U. S. 459. 


We are here dealing with a claim of 
conspiracy and monopoly that has been 
expressly found to exist and held to be 
an unreasonable restraint of interstate trade 
and commerce at the very period of time 
plaintiff claims she was put out of business 
by the impact thereof. United States v. 
Paramount, et al. [1948-1949 Trape Casrs 
] 62,244], 334 U. S. 131. Even in the absence 
of proof of such a finding and impact, the 
circumstances under which this contract is 
alleged to have been executed might justify 
a finding that the restraint therein imposed 
would be likewise unreasonable. The con- 
tract expressly precluded plaintiff from sell- 
ing the Sedalia Theatre to another for any 
use that could possibly be competitive with 
defendants’ alleged monopoly. Such a re- 
striction, entirely disassociated and in no- 
wise ancillary to any lawful purpose, can 
be held to be unreasonable under the tests 
that must be applied. See Restat. of Con- 
tracts, Sec. 515. The consideration for that 
Provision in the lease, as well as that given 
for the release clause, are so connected with 
the whole consideration, and other provi- 
sions of the agreement, as to make the 
same inseparable. 


If the resultant restraint of a contract, 
obtained as the consequence of a conspiracy, 
be so unreasonable as to be illegal, all the 
means which were used to obtain such a 
result are also unlawful. As said in Amer- 
tcan Tobacco v. United States [1946-1947 
TRADE CASES WN SAAS BS GS 781, 809: 


“It is not of importance whether the 
means used to accomplish the unlawful 
objective are in themselves lawful or 
unlawful. Acts done to give effect to the 
conspiracy may be in themselves wholly 
innocent acts. Yet, if they are part of the 
sum of acts which are relied upon to 
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effectuate the conspiracy which the stat- 

ute forbids, they come within its pro- 

hibition.” 

Stated another way, if the object of a 
conspiracy or monopolistic scheme is illegal, 
each part thereof is equally illegal. Swift 
& Co. v. United States, 196 U. S. 375, 396; 
Aikens v. Wisconsin, 195 U. S. 194. If such 
an illegal end is accomplished by use of 
restrictive contracts, such contracts cannot 
be given any legal effect. Scott Paper Co. 
v. Marcalus Mfg. Co., 326 U. S. 249; Inter- 
national Business Mach. Corp. v. United 
States, 298 U.S. 131. 


That the particular contractual provision 
with which we are here concerned is a 
release does not thereby render it valid. 
Whether the release portion can be sepa- 
rated out from the other provisions of the 
contract or not, the contract is invalid in 
all its parts if it is found that it formed 
part of the plan used to obtain a monopoly; 
the whole contract, including any otherwise 
reasonable provisions therein, is unenforce- 
able. Rest. of Contracts, Sec. 518; Williston 
op. cit., 1659, citing Standard Oil v. Mark- 
ham [1944-1945 Trane Cases 7 57,390], 61 
F. Supp. 813, cert. den. 333 U, S, 873. 


We do not believe that any of the cases 
cited by defendant (Lawlor v, National 
Screen Service (3 Cir.) [1954 Trape Cases 
67,709] 211 F. (2d) 934, cert. granted, 348 
U. S. 810; Duffy v. Griffith Consol. Theatres, 
(10 Cir.) [1953 Trape Cases 67,615] 208 
F. (2d) 316; Suckow Borax Mines v. Borax 
Consol., Ltd. (9 Cir.) [1950-1951 Trape 
CASES { 62,714] 185 F. (2d) 196; Eagle Lion 
Classics v. Loews [1954 Trape Cases 
| 67,763], 121 F. Supp. 128) are in any way 
contra. The releases sustained in these 
cases were not attacked as being an instru- 
ment used to further the illegal conspiracy 
or monopoly charged, but as being obtained 
through independent means of duress. We 
agree with the holding in these cases that 
claims under the anti-trust law may be 
validly compromised under proper circum- 
stances; however, this does not mean that 
a release obtained, if but another of the 
means used by the conspirator to accom- 
plish the monopolistic result, is necessarily 
valid; for as said in Raytheon Mfg. Co. v. 
Radio Corp. of Amer. (1 Cir.) 76 F. (2d) 943: 


“In the case before us the release al- 
leged to have been signed under duress 
enters into and forms an integral part 
of an agreement alleged to be illegal be- 
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cause establishing a monopoly in restraint 
of interstate trade. If the agreement is 
void, the release is void and requires no 
court of equity to so declare it.” 


In the decision of the Supreme Court 
affirming the Circuit Court’s holding in that 
case it was held that the release need not 
be rescinded in equity but would be void 
at law, Justice Cardozo, speaking for the 
Court, said (296 U. S. 459, 462): 


“A release under seal is a good defense 
at law, unless its effect is overcome by 
new matter in avoidance. This will hap- 
pen, for illustration, when it is so much 
a part of an illegal transaction as to be 
void in its inception whether the 
release will collapse upon the showing of 
an illegal combination or will retain an 
independent life. That is matter for the 
trial at law, where the bond between 
monopoly and surrender can be shown 
with certainty and fulness.” 


[Summary Judgment Demed] 


We believe that plaintiff here should be 
allowed to prove, if she can, the “certainty 
and fulness,” if any, of the bond by which 
defendant Fox says she is bound by this 
release. See also Westmoreland Ashestos 
Co. v. Johns-Manville Corp. (S. D. N. Y.) 
39 F. Supp. 117, where a motion for sum- 
mary judgment in circumstances similar to 
those here presented was denied on the 
authority of the Raytheon case. 

In the case at bar the complaint alleges 
that the release was executed at, or about, 
the same time plaintiff says her business 
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was destroyed by a conspiracy and monop- 
oly created by defendants. Thus assuming, 
we need not consider the various other 
points raised by defendant in support of its 
motion. The present case, as we have 
viewed it, is not one in which the plaintiff 
is seeking to avoid a release solely by a 
plea of duress, as defendant assumes, but 
one where she maintains that the release 
was void in its pactum. Whether releases 
obtained by duress be void or voidable 
under the law of Missouri does not now 
concern us (although contracts such as the 
present one seems to be void under that 
law of that state; (Cf. Renwood Food Prod- 
ucts v. Schaefer, 240 Mo. App. 939, 223 
S. W. (2d) 144; Euston v. Edgar, 207 Mo. 
287, 105 S. W. 773) for we believe this con- 
tract is made void, if it is void, by express 
provision of federal law concerning which 
state decisions are in no way binding on us. 
Sola Electric Co. v. Jefferson [1940-1943 
TravE Cases J 56,245], 317 U. S. 173. 


Nor need we consider whether the present 
anti-trust claim was within the intent of 
the parties when they executed this release, 
for if the instrument they executed, what- 
ever its purview, is the result of a con- 
spiracy in unreasonable restraint of trade, 
or resulted in a monopoly, it is and was of 
no legal effect. 

Accordingly, defendant’s motion must be, 
and hereby is, overruled. It is so ordered. 

It is further ordered by the Court that 
pre-trial conference be held herein on Mon- 
day, January 24, 1955, at 10:00 o’clock, A. M. 


{] 68,013] Massachusetts Brewers Association, et al. v. P. Ballantine & Sons Co., et al. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 54-806-F. Dated April 5, 1955. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Charging Unreasonably Low Prices—Interstate Commerce— 
Sufficiency of Complaint.—A treble damage action, which was brought by a brewing in- 
dustry trade association and manufacturers and wholesale distributors of malt beverages, 
charging that a producer and wholesalers of beer and ale sold to Massachusetts retailers 
at prices below those normally charged and at prices lower than those charged to retailers 
in Connecticut was'dismissed on the grounds that the complaint did not allege (1) facts 
to indicate that each of the defendants was engaged in interstate commerce, (2) an 
unlawful price discrimination in the course of interstate commerce, (3) that any of the 
defendants sold to any two of its customers at different prices, and (4) facts to show how 
the defendant producer controlled the prices charged by the defendant wholesalers or 
that any defendant was the agent of any other defendant. The complaint merely presents 
a situation in which one producer sells its products to wholesalers, who, in turn, resell 
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to retailers, each selling at the same price to all of its customers, even though different 
wholesalers in different states charge different prices. 


See Price Discrimination, Vol. 1, 7 3505, 3505.100, 3505.585, 3508.345, 3551.30. 


For the plaintiffs: 
Landon Powers, Boston, Mass. 


Sherburne, Powers & Needham, and Arthur C. Sullivan and W. 


For the defendants: Julius H. Soble, Boston, Mass., for Cody Distributing Company; 
M. F. Avila, Inc.; Elks Spring Beverage Company; Flynn, Inc.; Domenic Spinale, d. b. a. 
North Shore Distributing Co.; S. S. Pierce Co.; Plymouth Bottling Works, Inc.; and 
Henry G. Sears Company. Charles B. Rugg, Warren F. Farr, Donald R. Grant, and 
Ropes, Gray, Best, Coolidge & Rugg, Boston, Mass., for P. Ballantine & Sons Co. 


Memorandum of Decision on Defendant’s 
Motions to Dismiss Amended 
Complaint 


Forp, District Judge [In full text]: The 
complaint in this action states that it is 
brought to recover damages for alleged vio- 
lation by defendants of § 2(a) of the Clay- 
ton Act, 15°U. S.C. A. § 134). and §3 of 
the Robinson-Patman Act, 15 U. S. C. ifess 
§13a.* Defendants move to dismiss for 
failure to state a claim on which relief may 
be granted, and for lack of jurisdiction over 
the subject matter. An amended complaint 
was filed subsequent to the filing of the 
motions to dismiss, which are taken as now 
directed against the amended complaint. 


[ Allegations—Price Reduction] 


The allegations of the amended complaint 
may be summarized as follows: Plaintiffs 
are Massachusetts corporations, one a non- 
profit trade association of the brewing in- 
dustry, the others engaged in business in 
Massachusetts as manufacturers or whole- 


sale distributors of malt beverages, includ- 
ing beer and ale. Defendant P. Ballantine & 
Sons Co. is a New Jersey corporation 
producing beer and ale in New Jersey. The 
other defendants, one an individual, the 
others Massachusetts corporations, are en- 
gaged in business in Massachusetts as 
wholesalers (and one also as a jobber) of 
beer and ale, and all sell the products of 
defendant Ballantine to retail licensees in 
Massachusetts in competition with the 
products of plaintiff manufacturers and dis- 
tributors. 


Ballantine advertises its products exten- 
sively in Massachusetts, has an agent to 
represent it here, and has permits to trans- 
port its products into Massachusetts and 
the sale of these products is licensed in 
Massachusetts. 


During the three-month period from June 
1 to September 1, 1954 Ballantine beer was 
sold to retailers: in Massachusetts at prices 
(set out in detail in the complaint) below 
those normally charged before and after 
that period and at prices lower than those 


+§13. Discrimination in price, services, or 
facilities—Price; selection of customers 


(a) It shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
of commodities of like grade and quality, where 
either or any of the purchasers involved in 
such discrimination are in commerce, where 
such commodities are sold for use, consumption, 
or resale within the United States or any Terri- 
tory thereof or the District of Columbia or any 
insular possession or other place under the 
jurisdiction of the United States, and where 
the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with 
any person who either grants or knowingly 
receives the benefit of such discrimination, or 
with customers of either of them: * * =. 


§13a. Discrimination in rebates, discounts, 
or advertising service charges; underselling in 
particular localities; penalties 
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It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to be a party to, or assist in, any transaction 
of sale, or contract to sell, which discriminates 
to his knowledge against competitors of the 
purchaser, in that, any discount, rebate, allow- 
ance, or advertising service charge is granted 
to the purchaser over and above any discount, 
rebate, allowance, or advertising service charge 
available at the time of such transaction to 
said competitors in respect of a sale of goods of 
like grade, quality, and quantity; to sell, or con- 
tract to sell, goods in any part of the United 
States at prices lower than those exacted by said 
person elsewhere in the United States for the 
purpose of destroying competition, or eliminat- 
ing a competitor in such part of the United 
States; or, to sell, or contract to sell, goods 
at unreasonably low prices for the Purpose of 
destroying competition or eliminating a com- 
petitor. 

Any person violating any of the provisions of 
this section shall, upon conviction thereof, be 
fined not more than $5,000 or imprisoned not 
more than one year, or both. 
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charged to Connecticut retailers by the 
wholly-owned subsidiaries of Ballantine who 
distribute its products in that state. It is 
alleged that Ballantine ‘determines controls 
and supervises the sales method, policy and 
prices of the distributors of its products” 
including the other defendants. It is alleged 
that all the defendants caused the alleged 
reduction of the price of Ballantine beer 
for the purpose of injuring, preventing, 
destroying and substantially lessening com- 
petition in Massachusetts. Finally, it is al- 
leged that the reduction in price took place 
during the peak season for the sale of malt 
beverages, and that the acts of defendants 
resulted in a loss of sales to the plaintiffs, 
thereby damaging them in the various 
amounts set out as to each plaintiff. 


[Interstate Commerce] 


A vital question raised by defendants is 
as to the adequacy of the allegations of the 
complaint with respect to the interstate 
commerce aspects of the case. Under both 
§§ 13(a) and 13a, as here applicable, the acts 
enumerated are made unlawful only when 
performed by persons engaged in interstate 
commerce and in the course of such com- 
merce. The complaint does not clearly state 
that any of the defendants here were en- 
gaged in interstate commerce. The assertion 
that Ballantine manufactures products which 
are subsequently sold by wholesalers in an- 
other state does not necessarily imply that 
Ballantine itself is engaged in interstate 
commerce. Lipson v. Socony Vacuum Corp., 
87 F. (2d) 265, 267. The fact that the other 
defendants have sold locally in Massachu- 
setts products made in another state does 
not mean that these defendants have them- 
selves engaged in interstate commerce. 
Brosious v. Pepsi-Cola Co. [1946-1947 TRADE 
Cases 957,459], 155 F. (2d) 99, 103. It is 
true, of course, that if goods produced in 
New Jersey are later found in Massachu- 
setts and Connecticut, someone must at 
some time have engaged in interstate com- 
merce with respect to them. That, however, 
is as far as the amended complaint goes. 
That is not enough. The complaint should 
allege facts to indicate, as to each defend- 
ant, that it was itself engaged in interstate 
commerce. Otherwise it cannot be held to 
have violated §§ 13(a) and 13a. 


The complaint is also defective in regard 
to any allegation of an unlawful price dis- 
crimination in the course of interstate com- 
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merce. Lewis v. Shell Oil Co., 50 F. Supp. 
547, 548. In order to state a cause of action 
based on unlawful price discrimination un- 
der the sections here involved, it must be 
alleged that there were two sales made by 
the same person to two different purchasers 
at different prices, and that at least one of 
these sales was in interstate commerce. 
Chicago Sugar Co. v. American Sugar Re- 
fining Co. [1948-1949 TravE Cases { 62,449], 
176 F. (2d) 1, 7. The complaint is clearly 
based on alleged price discrimination in 
sales to retailers. Defendant Ballantine is 
not alleged to have made any sales to re- 
tailers. The only statement as to sales by 
Ballantine is that Ballantine sold to jobbers, 
wholesalers, and other distributors, and 
nothing is said as to the prices which 
Ballantine charged to these customers. There 
is in this no allegation that Ballantine has 
itself unlawfully discriminated in price. As 
to the other defendants, they are alleged to 
have made the sales on which the action is 
based. But these sales, so far as appears 
from the complaint, were all sales in Massa- 
chusetts by Massachusetts distributors to 
Massachusetts retail licensees. There is 
nothing to show that any of these sales was 
a sale made in the course of commerce. 
Further, there is no allegation that any of 
these defendants sold to any two of its 
customers at different prices. It is only al- 
leged that the price they charged to Massa- 
chusetts retailers was less than the price 
other distributors in other states charged 
to their customers. 


[Defendant’s Control of Sales Not Shown} 


Plaintiffs rely on their general allegation 
that Ballantine determines, controls, and 
supervises the sales methods, policies, and 
prices of the other defendants. This con- 
clusion, however, is too vague and indefi- 
nite to cure the defects of the complaint. 
It is possible to imagine many ways in 
which Ballantine might control the prices. 
charged by wholesale dealers in its products— 
by corporate control of these wholesalers, 
by contractual arrrangements binding them 
to follow price schedules kept by Ballan- 
tine, by suggestion of prices voluntarily 
followed by the wholesalers, or merely by 
the fact that the price charged by Ballan- 
tine is necessarily reflected in the price 
charged by the wholesaler. Plantiffs set 
forth no facts to indicate the nature of the 
alleged control. The sections of the statute 
on which plaintiffs rely say nothing about 
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causing others to discriminate in price. In 
terms these sections make unlawful only 
the action of the actual seller who sells to 
two different customers of his own at dif- 
ferent prices. The complaint here makes 
no such allegation as to any of the defend- 
ants. It makes no charge that any defend- 
ant is the agent of any other defendant. 
It makes no charge of any conspiracy or 
concerted action by the defendants, but 
merely describes their actions as “concur- 
rent.” The picture presented is one of a 
manufacturer selling its products to dis- 
tributors, who, in turn, resell to retailers, 
each selling at the same price to all its 
customers, even though different distrib- 
utors in different states charge different 
prices. It might be possible to allege addi- 
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tional facts which would bring the actions 
of all of them within the purview of §§ 13(a) 
and 13a. However, these facts should be 
clearly alleged. A mere general allegation 
that Ballantine exercises some unspecified 
form of control over the other defendants 
is insufficient. It is clear, on the grounds 
discussed, the plaintiffs have not stated a 
case upon which relief can be granted under 


15 _U.S..C. A.j §§ 13(a) or 13a. 


There is no need to discuss other points 
raised by any of the defendants in support 
of the motions to dismiss. 


[Motions Granted] 


Defendant’s motions to dismiss are al- 
lowed, and the action is dismissed. 


[68,014] Arthur Kofsky v. Smart and Final Iris Company. 
In the California District Court of Appeal, Second District, Division Two. Civ. No. 


20616. Dated March 15, 1955. 


Appeal from an order of the Superior Court of Los. Angeles County granting a pre- 
liminary injunction. ARNotp PRAEGER, Judge. Affirmed, 


California Unfair Practices Act 


Sales Below Cost Under State Acts—E 
Parties Plaintiff—Party Guilty of Violating 


nforcement of Acts—-Who May Bring Suit, 
Act.—Where both the plaintiff and the de- 


fendant were guilty of selling cigarettes below cost in violation of the California Unfair 
Practices Act, the plaintiff was nevertheless entitled to a preliminary injunction restrain- 
ing the defendant from violating the Act. The equitable rule that “he who comes into 
equity must come with clean hands” is not applicable where the failure to restrain the 
Practice because the parties are in pari delicto, or equally guilty of the offense, would 
result in permitting the continuance of a practice declared by statute to be void or against 
public policy. Since the practices which the defendant was restrained from doing were 
against public policy, it is immaterial that the plaintiff comes into equity with unclean 


hands. 


See Sales Below Cost, Vol. 2, § 7241.05. 


For the appellant: Hoge & Perry for Smart and Final Iris Co. 
For the respondent: Loeb & Loeb, Henry P. Erlich, and Laurence M. Weinberg 


for Arthur Kofsky. 


[Sales Below Cost] 


McComp, J. [In full text]: This appeal 
is from an order granting a preliminary 
injunction restraining defendant from vio- 
lating the Unfair Practices Act by selling 
cigarettes below cost with intent to injure 
competitors and to destroy competition. 
We assume, for the purposes of this appeal 
only, that the record discloses the following 
facts: 


1 68,014 


[Both Parties Guilty of Violation] 


Plaintiff and defendant were competitors 
in the wholesale tobacco business and in the 
sale of other products. Defendant sold cig- 
arettes at less than cost in violation of the 
Unfair Practices Act in order to injure 
competitors and destroy competition. Plain- 
tiff also had sold cigarettes and other mer- 
chandise below cost with a like intent 
thereby being guilty of violating the Unfair 
Practices Act. 
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Questions: First: Since plaintiff had vio- 
lated the Unfair Practices Act of the State of 
California, would the unclean hands doctrine, 
to wit, that equity will not aid one party or 
another to a transaction which is illegal or 
contrary to public policy where the parties are 
equally at fault, but will leave them just where 
it finds them, apply so as to prevent the grant- 
ing of the preliminary injunction in favor of 
defendant? 


[Unfair Practices Act] 


No. In the instant case the following 
provisions of the Business and Professions 
Code are applicable: 


Section 17043 reads: 


“Tt is unlawful for any person engaged in 
business within this State to sell any 
article or product at less than the cost 
thereof to such vendor, or to give away 
any article or product, for the purpose of 
injuring competitors or destroying com- 
petition.” 


Section 17078 reads: 


“Tf it appears to the court upon any ap- 
plication for a temporary restraining 
order, or upon the hearing of any order 
to show cause why a preliminary injunc- 
tion should not be issued, or upon the 
hearing of any motion for a preliminary 
injunction, or if the court shall find, in 
any such action, that any defendant 
therein is violating, or has violated, this 
chapter, then the court shall enjoin the 
defendant from doing all acts which are 
prohibited by the section, or sections, of 
which any provision thereof is being vio- 
lated, or has been violated, by the de- 
fendant.” 

Section 17001 reads: 

“The Legislature declares that the pur- 
pose of this chapter is to safeguard the 
public against the creation or perpetua- 
tion of monopolies and to foster and en- 
courage competition by prohibiting unfair 
dishonest, deceptive, destructive, fraudu- 
lent and discriminatory practices by which 
fair and honest competition is destroyed 
or prevented.” 


Section 17002 reads: 
“This chapter shall be liberally construed 


that its beneficial purposes may be sub- 
served.” 


Defendant, having violated the provisions 
of section 17043 of the Business and Pro- 
fessions Code, plaintiff was entitled to a 
preliminary injunction restraining such acts 
pending the trial of the action. 
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From a reading of section 17001 of the 
Business and Professions Code, supra, it is 
clear that the purpose of the Unfair Prac- 
tices Act is to prevent acts which the Legis- 
lature declared to be against the public 
interest, and that the provisions of such 
code should be liberally construed for this 
purpose is expressly stated in section 17002 
of the code. 


In construing the Unfair Practices Act, in 
Wholesale Tobacco Dealers Bureau v. National 
Candy & Tobacco Co., 11 Cal. 2d 634, the 
court, at page 646, says, 


“That the prevention of monopolies and 
the fostering of free, open and fair com- 
petition and the prohibition of unfair 
trade practices is in the public welfare is 
obvious, and requires no further citation 
of authority.” 


Again at page 663: 


“The statute embodies the concept that 
sales made at a loss to the seller, when 
made for the purpose of injuring or de- 
stroying competition, are predatory and 
anti-social in character.” 


(See also People v. Centr-O-Mart [1950-1951 
Trave CASES J 62,567], 34 Cal. 2d 702, 704.) 


Section 17078, supra, provides that upon 
the trial court’s finding that a defendant 
has violated any of the provisions of the 
Unfair Practices Act, “the court shall 
enjoin the defendant from doing all acts 
which are prohibited by the section.” It is 
therefore evident that it was mandatory in 
view of the findings in this case for the trial 
judge to grant the preliminary injunction. 


[Pari Delicto Rule Not Applicable] 


It is settled that the equitable rule that 
“he who comes into equity must come with 
clean hands,” has no application where the 
failure to restrain an act because the parties 
are in pari delicto would result in permit- 
ting an act declared by statute to be void 
or against public policy. (Simmons v. Sim- 
mons, 19 F. 2d 690, 691; People v. Gordon 
[1950-1951 Trapve Cases ff 62,916], 105 Cal. 
App, 2d 711l,. /21:, see also Heflinger v. 
Heflinger, 136 Va. 289.) 

Therefore, since in the instant case the 
acts which defendant was restrained from 
doing were against public policy, the rule 
just stated is applicable and it is immaterial 
so far as the present proceedings are con- 
cerned whether plaintiff had unclean hands 
or not. 
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[Injunction] 


Second: Should the injunction as issued by 
the trial court be broadened to include other 
acts of the defendant, as suggested by plaintiff ? 

No. Plaintiff has not appealed from the 
preliminary injunction issued by the trial 
court. Therefore we must assume that 
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plaintiff is satisfied with the extent of it. 
Should this not be true, the matter may be 
properly considered upon another applica- 
tion to the trial court. 


The order is affirmed. 
Moorg, P. J., and Fox, J., concurred. 


[68,015] Sunbury Wire Rope Manufacturing Company v. United States Steel 
Corporation, The Youngstown Sheet and Tube Company, Detroit Steel Corporation, 
John A. Roebling’s Sons Corporation, Bethlehem Steel Company, Jones & Laughlin Steel 
Corporation, Union Wire Rope Corporation, Wire Rope Corporation of America Incor- 


porated, and Universal Wire Products, Inc. 
In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 16,933. Filed March 9, 1955. 


Civil 


Clayton Antitrust Act 


Private Enforcement and Procedure—Where Suit May Be Brought—Proper Judicial 
District—Clayton Act, Section 12—“Transacting Business”—Delivery of Products into 
District—A Michigan corporation which delivers a substantial amount of its product into 
the Eastern District of Pennsylvania, as a result of orders obtained outside that District, 
“transacts business” in the Eastern District of Pennsylvania within the venue section 
(Section 12) of the Clayton Act and is therefore subject to suit in that District. The 
corporation had its principal office in Michigan, and had never registered to do business, 


a resident salesman, had never had a telephone listing or bank account, did not locally 


advertise, and did not solicit business in Pennsylvania. 


However, the corporation delivered 


almost $600,000 worth of its product into the District in less than two years. The delivery 

of a substantial amount of its product into the District constituted transacting business in the 

District. The fact that $600,000 worth of its product is not substantial in view of its 

overall business, which amounts to almost $100,000,000 a year in sales, is immateria]. 
See Private Enforcement and Procedure, Vol. 2, ¥ 9008.210. 


For the plaintiff: Earl G. Harrison and Edward W. Mullinix, of Schnader, Harrison, 


Segal & Lewis, Philadelphia, Pa. 


For the defendants: John B. Martin, of Duane, Morris & Heckscher, for U. S. Steel 
Corp.; Arthur Littleton, of Morgan, Lewis & Bockius, for Youngstown Sheet & Tube Co.; 
Philip Strubing, of Pepper, Bodine, Frick, Scheetz & Hamilton, for Bethlehem Steel (Cor: 
R. Sturgis Ingersoll, of Ballard, Spahr, Andrews & Ingersoll, for Jones & Laughlin Steel 
Corp.; J. Wesley McWilliams, of McWilliams, Wagoner & Troutman, for Union Wire Rope 


Corp. and Wire Rope Corp, of America, Inc.: 
Drinker, Biddle & Reath, for Detroit Steel C 
Price, Myers & Rhoads, for John A. Roeblin 


John G. Williams and Charles J. Biddle, of 


p.; H. Francis DeLone, of Barnes, Dechert, 


g’s Sons Corp.; and Robert W. Harcke, for 


Universal Wire Products, Inc.; all of Philadelphia, Pa, 


Opinion 
Grim, District Judge [In full text]: This 
is a private anti-trust suit against eight 
defendants, one of which is Detroit Steel 
Corporation, 


[Activity in District] 


Detroit Steel Corporation (Detroit) is 
incorporated in Michigan where it has its 
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principal office. It has never registered to 
do business in Pennsylvania. It has never 
appointed an agent to receive service of 
Process in Pennsylvania. It has never had 
an officer or a resident salesman in Penn- 
Sylvania. It has never had a telephone 
listing or bank account in Pennsylvania and 
has done no local advertising in Pennsyl- 
vania. However, as a Part of its sales 
transactions it has delivered a substantial 
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amount of its product in the Eastern Dis- 
trict of Pennsylvania. As a result of sales 
agreements entered into outside of Penn- 
sylvania, in 1953 it delivered $387,829.35 
worth of steel in the Eastern District of 
Pennsylvania and in the first nine months 
of 1954 it delivered $206,474.23 worth of 
steel there. A large part of this steel was 
delivered to the plant of the General Elec- 
tric Company in Allentown in the Eastern 
District pursuant to an agreement of sale 
between Detroit and the General Electric 
Company, which was negotiated and en- 
tered into at Schenectady, New York. All 
the rest of the steel which Detroit shipped 
into the Eastern District of Pennsylvania 
was sent to customers there by reason of 
agreements of sale entered into outside the 
Eastern District of Pennsylvania and be- 
cause of allocations by the National Pro- 
duction Authority during the time when 
there was a shortage of steel resulting from 
the Korean war. Detroit did no soliciting 
of business in the Eastern District of Penn- 
sylvania. Occasionally agents of Detroit 
visited its customers in the Eastern District 
for good will purposes, but not for the pur- 
pose of soliciting business there. 


[Venue Under Clayton Act] 


Detroit has filed a motion to dismiss the 
action against it contending no proper venue 
exists as to it in the Eastern District of 
Pennsylvania. Plaintiff contends that venue 
is proper in this District under Section 12 
of the Clayton Act, 15.U.S. C. A, Sec. 22, 
which provides in pertinent part: 

“Any suit... under the anti-trust laws 
against a corporation may be brought s2 
in any (judicial) district wherein tO 
transacts business.” 


[Delivery of Products into District Sufficient] 


Plaintiff contends that the activities of 
Detroit in the Eastern District of Pennsyl- 
vania constitute the transacting of business 
therein. Detroit contends that they do not. 
Does a corporation which delivers a sub- 
stantial amount of its product into a judicial 
district, as a result of orders obtained out- 
side a judicial district, “transact” business 
therein within the venue section of the 
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Clayton Act when it does no soliciting there 
and performs no other substantial activity 
there? 


In ‘construing the venue clause of the 
Clayton Act the Supreme Court said in 
Eastman Kodak Co. v. Southern Photo Co., 
273 U. S. 359, at page 373, “that a corpo- 
ration is engaged in transacting business 
in a district, within the meaning of this 
section... if in fact, in the ordinary and 
usual sense, it ‘transacts business’ therein 
of any substantial character.” In United 
States v. Scophony Corp. [1948-1949 TravE 
CASS {ff 62,238], 333 U. S. 795, at page 807, 
the Court said: “Refinements such as pre- 
viously were made under the ‘mere solici- 
tation’ and ‘solicitation plus’* criteria... 
(are) no longer determinative. The practi- 
cal, everyday business or commercial con- 
cept of doing or carrying on business ‘of 
any substantial character’... (is) the test 
of venue.” 


The selling of its product is the most 
important part of a business. There can 
be a substitute for every department of a 
business but sales. Products or parts of 
them can be bought instead of manufac- 
tured, but there can be no substitute for 
sales. Without sales no business can exist. 
A sale is never complete until delivery is 
made, since it is the delivery which entitles 
the manufacturer to money and it is the 
earning of money which is the real pur- 
pose of business. No ordinary businessman 
would be likely to say that the delivery of 
almost $600,000 worth of a company’s prod- 
uct into the Eastern District of Pennsyl- 
vania within less than two years as part of 
sales transactions does not constitute the 
transacting of business in that district. 
Application of the “practical, everyday busi- 
ness or commercial concept” test of what 
constitutes “transacting” business causes 
me to come to the conclusion that Detroit 
Steel Corporation was transacting business 
in the Eastern District of Pennsylvania 
when the present action was filed and serv- 
ice was made on it. 


Detroit’s counsel contends that delivering 
ing $600,000 worth of steel into the Eastern 
District of Pennsylvania does not constitute 
transacting business there because the activ- 
ity is not sufficiently substantial in view 


1 The earlier reported cases on this point were 
concerned with the question of whether a de- 
fendant’s activities amounted to ‘“‘solicitation”’ 
or ‘‘solicitation plus’ in a particular judicial 
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district. The present case is unique in that the 
defendant, which is moving for dismissal, en- 
gaged in ‘“‘plus’”’ activities (delivery) but not in 


“solicitation.” 
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of Detroit’s large overall business, which 
amounts to almost $100,000,000 a year in sales. 
This contention must be rejected. Whether 
or not a defendant is “transacting” business 
in a particular district should not and does 
not depend on whether or not a defendant 
corporation or its overall sales are large or 
small. The important thing is whether or 
not the sales would appear to be substantial 
from the average businessman’s point of 
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view. In my opinion, almost $600,000 worth 
of business in less than two years, viewed 
absolutely and without reference to the 
sales volume of any particular corporation, 
would appear to be quite substantial to the 
average businessman as compared to the sales 
figures of his own business. 

The motion of Detroit Steel Corporation 
to dismiss the action against it will be 
denied. 


[| 68,016] United States v. Continental Can Company. 


In the United States District Court for th 
Division. No. 26346. Filed March 4, 1955. 


e Northern District of California, Southern 


Case No. 871 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification— 
Rental of Can Closing Equipment.—On a motion of a can company to amend a provision 
of a consent decree so as to require it to rent can closing equipment on a reasonable rental 
basis rather than on a compensatory rental basis on the ground that under a compensatory 
rental requirement it would have to increase its rental charge to a point which would 
work a hardship on canners because such rentals would virtually force them to buy the 
equipment rather than lease the equipment, the court suspended the compensatory rental 
provisions of the decree. In ordering the company to formulate an order, the court in- 


structed the company to take into consideration the following: 


(1) that the base price 


of rental should not be less than the rentals of a specified period, (2) that it should not 
be more advantageous to lease than to purchase the equipment, and (3) that rental charges 
should be measured by units of machine use as a means of reducing charges for seasonal, 
occasional, or small packers. The court noted that the compensatory rental feature of the 
decree is subject to such varied and complex interpretations from an accounting viewpoint 


that it has now apparently become unworka 


ble. The court also held that it should not 


Pass upon specific rental values of the equipment, and that it was never within the con- 
templation of the decree to constitute the court a public utility commission. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50, 8361.37, 8421. 
For the plaintiff: Dr. Samuel B. Ross and Lyle D. Jones, Special Assistants to the 


Attorney General. 


For the defendant: McCutchen, Thomas, Matthew, Griffiths & Greene by Morris 
M. Doyle and Gordon M. Weber; and Willkie, Owen, Farr, Gallagher & Walton by 


H. Bartow Farr. 


For the text of the consent decree entered in the U. S. District Court, Northern District 
of California, Southern Division, see 1950-1951 Trade Cases { 62,680. 


Opinion and Order 


[Motion to Amend Rental Provision 
of Judgment] 


Grorce B. Harris, District Judge [In full 
text]: Continental Can Company (here- 


moved the court to amend Paragraph (10) 


of Section III of the Judgment whereby the 


compensatory rental requirement will be 


changed to a reasonable rental requirement 


for can closing equipment and related 


equipment.? 


after referred to as “Continental”) has 
1+ Judgment, United States of America v. Con- directed for a period of three (3) years from 


tinental Can Company, Inc., No. 26346, N. D. 
Cal., So. Div. Sec. III, par. (10) Compensatory 
Rentals. The defendant is hereby ordered and 
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January 1, 1951 to establish and maintain a 
rental for each type and model of leased con- 
tainer closing machine, related equipment, and 
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[Prior Proceedings] 


Pursuant to its motion Continental made 
a preliminary showing on November 19, 20, 
23 and 24, 1953. At that time it presented 
evidence through its Vice-President in 
charge of sales, eight canners in the vicinity 
of California, and the secretary of a canners’ 
association from the middle West. Con- 
tinental sought to show that under the 
decree it would be compelled to increase its 
level of charges for the rental of can closing 
equipment to a figure of 108% to reach a 
compensatory level. 


Although the testimony at the November 
hearing was incomplete, the court felt that a 
prima facie showing had been made sufficient 
to warrant the approval of an order tempo- 
rarily suspending the operation of the 
compensatory rental section of the decree 
until January 1, 1955. At the same time it 
set down for further hearing in July of 
1954 the whole question of compensatory 
rentals. 


On July 20 through July 26 the court took 
testimony on Continental’s request for modi- 
fication of paragraph (10), III. During this 
extended hearing the chief witness was 
Agent Joseph P. Cogan, accountant in the 
FBI New York office. Mr. Cogan had 
analyzed the books of both Continental and 
American Can Companies to ascertain the 
methods employed by the two corporations 
in determining their rental levels of can 
closing equipment. The accuracy of Mr. 
Cogan’s testimony was confirmed by Mr. 
Barry, chief accounting officer for Continen- 
tal, and Mr. McNicol, assistant controller 
for American. Mr. Wojtul, vice president 
in charge of sales for Continental also testi- 
fied as to Continental practices and explained 
why certain procedures were adopted and 
theories advanced. 


In his testimony Mr. Cogan showed that 
the two corporations differed in certain basic 
accounting practices. Continental attempted 
to forecast and project rental costs and the 
machine population which would be on lease 


auxiliary equipment which shall not be less 
than reasonable under circumstances from time 
to time existing, including but not limited to 
the age, efficiency, and serviceability of such 
type and model of machine or equipment. On 
and after January 1, 1954, defendant is hereby 
ordered and directed to establish and maintain 
rentals for leased container closing machines, 
related equipment, and auxiliary equipment at 
compensatory rates which shall take account of, 
in the aggregate, not less than the expenses 
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for the ensuing year. In connection with 
such forecasts the company would take into 
account refunds of rentals due because of 
sales of machines, return of leased equip- 
ment and additional income it might enjoy 
from leasing of more machines which the 
company would acquire. 


In contrast, American made no effort to 
forecast its costs, or the number of machines 
that would be on lease in the future. 


Continental charged as a rental item, 
losses incurred in the sales of service on 
leased equipment. As construed by Ameri- 
can, the Judgment did not require such 
losses on leased equipment to be included in 
the cost of rental. American treated this 
item as a basic expense involved in the ulti- 
mate sale of the can closing equipment. 


When Continental had sold machines on 
lease it had deducted from rental income 
refunds it granted as sales incentives. On 
the other hand, American viewed such rental 
as an inducement for purchase of the ma- 
chine and a reduction of the sales price. 
Thus it had not removed from rental income 
any reduction in the amount of leased equip- 
ment sold. 


Continental at the July hearing re-empha- 
sized the fact that certain canners were un- 
able tod purchase can closing equipment 
because of their weak financial position; at 
the same time these small or marginal can- 
ners—whom the Judgment was intended to 
assist—would be seriously injured by the 
extraordinarily high rentals projected by 
Continental. 


At the July and November hearings the 
Government took the position that the num- 
ber of canners affected by Continental’s 
asserted high rentals was extremely limited. 
In most instances the small canners whose 
credit would not permit them to purchase 
can closing equipment were suffering finan- 
cial difficulties because of basic economic 
factors, such as disappearance of fish from 
their usual waters, or drought, or crop fail- 
ure. The expense of renting equipment 


incurred by it in the leasing of such machines 
and equipment, including depreciation thereon, 
a reasonable return on the current investment 
after depreciation therein, and the cost of pro- 
viding services in connection with the leasing 
of such machines and equipment. In any pro- 
ceeding brought to enforce this provision the 
defendant shall bear the burden of establishing 
that the rentals are in compliance with it. 
This provision had equal application to Amer- 
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represented a minor item even for these 
packers, although admittedly it made the 
difference between loss and perhaps break- 
ing even? 


In rebuttal, Continental pointed out the 
inadequacy of the government’s analysis of 
small packer costs by showing that the ac- 
counting data had not been analyzed from 
the standpoint of capital costs and total costs 
of operation. 


Despite the detailed evidence produced 
by the parties at the previous hearings on 
the question of compensatory rental, the 
court found, upon a review of the record, 
that it required additional data on certain 
questions, particularly as bearing upon the 
canner situated on the Eastern seaboard 
and Southern States. To this end it ar- 
ranged for hearings to be conducted in New 
York in order to meet the convenience of 
the parties and the numerous witnesses. 


Extended hearings followed in the South- 
ern District of New York. The court 
elicited testimony and received exhibits di- 
rected to the broad question of compensa- 
tory rentals and more especially on the 
precise matter of the importance of rentals 
to and the over-all costs of small or seasonal 
canners. An answer was required on this 
question, together with the over-all effect 
of revised accounting techniques by de- 
fendant Continental, in order to determine 
whether the judgment should be left as is 
or, in the alternative, should be modified 
in the manner requested by Continental. 


THE ISSUE 


As previously stated the issue to be re- 
solved by the court is whether the retention 
of the compensatory rental provision con- 
tained in paragraph (10) of Section III is 
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consistent with the aims of the decree, in 
view of the asserted prejudice to the packing 
industry, particularly to small canners, 


At all of the hearings conducted on the 
question of compensatory rentals, American 
lias claimed that it is compensatory within 
the contemplation of the foregoing section. 
The Government has contended that any 
modification, alteration or revision of the 
decree is unwarranted and would operate to 
create instability and unrest in the industry, 
particularly as to those canners who have 
purchased closing equipment on the faith of 
the provision in question. 

The court is satisfied that the issue has 
degenerated into a war involving theories of 
accountants and accounting principles. For- 
gotten has become the underlying philosophy 
interwoven in the decree and the realistic 
approach to the problem which it calls for. 


The evidence disclosed at the hearings 
conducted in New York that if Continental’s 
proposed figures were to be projected into 
the year 1955 it would require a rental in- 
crease of approximately 250% over 1950 
rentals.* 

Mr. Cogan, the government agent, who 
examined and surveyed the books and is 
thoroughly conversant with the background 
of the litigation as well as the complex 
issues presently involved, concluded that 
Continental’s projected figures, based upon 
their interpretation of the provision, are 
within the orbit of sound accounting prac- 
tice.** 

Mr. Parnaby, an outstanding accountant 
of Haskins & Sells, employed by Continen- 
tal to revise their methods and clarify the 
accounting problems, testified that he and 
a team of a dozen accountants worked four 
months in preparing the exhibits which 
eventuated and were finally submitted to the 


? At the recent New York hearing the defend- 
ant submitted in evidence comments of some 
127 canners which appeared on questionnaires 
previously presented to packers throughout the 
country by the government in its effort to ascer- 
tain the relationship of rental costs to total 
operation expenses. (Ex. N. Y.-C). The most 
often repeated grievances voiced by small pack- 
ers were the following: (1) It has been neces- 
sary to drop lines of production because receipts 
do not support rental increases of machinery; 
(2) service charges on purchased machines are 
too high for operators who are unable to em- 
ploy own experts; (3) capital requirements for 
purchase of machinery impose undue burdens 
on those with limited resources. 


| 68,016 


3 (Ex. D.) With 1950 rentals constituting a 
base, the following percentage increases are 
reflected in the subsequent years: 

AQ «0, Eee 43% 
1952 deere 74% 
1953) eee 105% 
19547 oer 149% 


The figure of 250% is a mean average of the 
record testimony of anticipated rental for 1955. 


sa (N. Y. Tr. p. 506: “‘A. The position I have 
taken is that it is a borderline case, and I 
think it is agruable one way or the other. 
Q@. It is one of the difficult accounting prob- 
lems in the case, is it not? A, Yes.” 

The court placed great reliance upon the ex- 
tensive studies made by Mr, Cogan and his 
expert knowledge of the subject. 
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court during the course of the hearings 
conducted in New York. 


He stated that Continental’s projected 
figures were valid and would meet the re- 
quirements of sound accounting practice. 
With respect to American’s principles of 
accounting, he said, in effect, he would 
neither criticize nor approve the same.* 


Under such circumstances, although Ameri- 
can and Continental are widely divergent on 
their respective interpretations under this 
particular provision of the decree, we find 
the expert accountants in accord, to the 
extent that the different accounting theories 
espoused by the companies have equal 
validity. 

In an endeavor to rationalize on this con- 
tested provision, and in a fair attempt to 
bring about a solution within the confines 
and contemplation of the decree, it now 
appears that the interpretation of Continen- 
tal, however valid from an accounting view, 
would create rental charges and costs dis- 
proportionate to any reasonable basis and 
in conflict with price levels obtaining gen- 
erally in and under our present economy, 
mindful of the nature of the machines and 
their uses and purposes. In fact, some of 
the smaller or seasonal canners complained 
bitterly with respect to the projected rental 
program claiming that the rentals in some 
instances would not only be prohibitive and 
fantastic, but would require abondonment 
of business unless means could be found for 
purchasing closing machines. These mar- 
ginal canners are entitled to consideration. 

It was never within the contemplation of 
the decree to compel packers or canners to 
buy can closing machines rather than to 
rent. The testimony showed that some 
canners hesitate to purchase leased closing 
equipment because they might lose the 
benefit of new or improved types of closing 
equipment; other canners are reluctant to 
purchase because a change in their opera- 
tions may require the use of different types 


AVG Ga, Ges, lS Caer hs I would 
have no hesitation in saying that in my opinion 
the accounting behavior of Continental is defi- 
nitely better adapted than that of American to 
a continuing program of leasing and selling.’’ 

5 “THE COURT: You can establish rental 
values every year subject to the approval of the 
government. But what I have in mind is that 
Mr. (Seymour) has perceived, after careful 
study of this matter of rental with his staff, 
that the rentals will be so high according to 
your plan as to foreclose any possible desire 
on the part of the user, and if that be so, if 
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or lesser numbers of closing machines; a 
third reason advanced by canners is the 
effect. of the purchase obligation on the 
canners’ working capital position. Others, 
of course, do not have sufficient credit stand- 
ing to enable them to qualify as risks for 
instalment purchase. The court never in- 
tended to work an unconscionable or op- 
pressive condition on any class of canner, 
large or small, particularly mindful of the 
marginal or seasonal canner. 


Much has been written on the so-called 
“big case’ the anti-trust proceeding where- 
in the vast affairs of an industry are brought 
within the close scrutiny of a lone federal 
judge, sitting without assistance from a 
trained economist on his right hand and an 
expert accountant on his left. Mindtul of 
the humility and natural limitations that 
usually attend members of the Federal judi- 
ciary one must approach the legal-economic 
problems of a great industry with judicial 
timidity and a careful regard for the inter- 
ests of those whom the decree was designed 
to protect. 


The court at the very threshold of the 
proceedings in forming the decree made 
statements that were somewhat prophetic 
of the questions now confronting the parties. 


The compensatory rental feature of the 
decree is subject to such varied and com- 
plex interpretations from an accounting 
viewpoint that it has now apparently be- 
come unworkable; not because of some in- 
trinsic infirmity, but solely on account of the 
wide, varied and inconsistent constructions 
capable of being placed thereon by those 
skilled in the accounting field. 

The underlying problem is not concerned 
with any abstract accounting principle or 
theory, and cannot be reduced to a mere 
exercise in the niceties of complex practices 
engaged in by expert technicians. The real- 
ities of the situation demand that if rentals 
are increased according to the projection 
advanced by Continental accountants, under 


that is the government’s theory, they ought to 
expose it right now, because this is not a game 
I am playing here, and I do not intend to cross- 
examine lawyers about this thing. If that is 
the government’s theory, I want to know about 
it, because I am not going to be a part. If that 
plan is to create a situation wherein the leasing 
value is to be so exorbitant as to defeat the 
purposes of the decree, I will just fold my 
hands. 

‘MR. JANSEN: Your Honor, I do not think 
the language contemplates anything like Your 


Honor expresses.”’ 
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their interpretation of the provisions of 
the decree, then such rentals will be so 
great. as to create an absurd and uncon- 
scionable result. 


To the end that the position adopted by 
Continental may not be mistaken in the 
record, nor that unfair inferences be drawn, 
it should be observed that they have 
pressed their motion to modify the decree 
in the particulars mentioned in order to 
demonstrate that the provision in question, 
from their view, will work an economic 
hardship to the canner, particularly the 
small canner. 


According to recent disclosures, as of 
September 1954 American had sold 83% 
of the original inventory of its can closing 
machines and Continental 74.5% under the 
compulsion of the decree. Rentals if in- 
creased to unrealistic levels would not give 
canners any real choice of determination 
between the acquisition by purchase, as 
compared to rental, but would result in 
bludgeoning them into purchasing a closing 
machine, whether desired or not. The de- 
cree was never designed to operate in such 
compulsive and arbitrary fashion. 


The canners should, and in the very na- 
ture of things must, be accorded a fair 
opportunity and individual choice. Implied 
in any interpretation of rental values of can 
closing machines is the principle that the 
rental of the machine should be made at 
least as attractive as the sale, consistent 
with sound economic factors, 

Recalling the original practices on leasing 
or renting which this court condemned,® 
such practices according to the disclosures 
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made to this court have now been aban- 
doned. Accordingly, rental values should 
be leveled off and set on such a basis as to 
be fair, reasonable and in accord with the 
dictates of a competitive economy. 

This court does not assume to, nor should 
it, pass upon specific rental values of any 
given machine. These matters are peculiar- 
ly within the internal affairs of the respective 
companies, subject to the mandate of the 
judgment. It was never within the con- 
templation of the decree to constitute this 
court a public utility commission requiring 
constant and vigilant attention to the in- 
finite details of rental values and levels. 


[Order] 

Accordingly, and in view of the foregoing: 

(a) The compensatory rental provisions 
of Section III, paragraph (10), shall be and 
they hereby are suspended, subject to the 
further order of the court. 

(b) A form of order shall be prepared 
by Continental and approved by the Govern 
ment as well as American. Such hearings 
shall be had in settling the order as may 
be necessary. 


(c) In the preparation of said order 
consideration shall be given to the follow- 
ing: (1) That the base price of rental shall 
not be less than the 1953-54 rentals which 
shall serve as a floor; (2) that it shall not 
be; more advantageous to lease than to 
purchase can closing machinery; (3) that 
rental charges shall be measured by units 
of machine use as a means of reducing 
charges for seasonal, occasional or small 
packers. 


[f 68,017] Laskey Bros. of W. Va., Inc., et al. v. Warner Bros. Pictures, Inc. (In 


Dissolution), et al. 


Austin Theatre, Inc., et al. v. Warner Bros. Pictures, Inc. (In Dissolution), et al. 


In the United States District Court for the Southern District of New Worlaua@ive 
Nos. 96-335 and 96-334. Dated March 29, 1955. 


Clayton Antitrust Act 
Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 


Disqualification of Attorneys.—In treble dam 
that the law firm of B & C and its mem 


age actions, the plaintiffs moved for an order 
bers may properly represent them, and the 


° United States v. American Can Co. [1948- 
1949 TRADE CASES ] 62,511], s7 F. Supp. 18, 27: 
“The devices took many forms: defendant pro- 
vided discounts in ancillary contracts; defend- 
ant paid large sums of money to obtain business 
of its customers; defendant furnished equip- 


68,017 


ment, in addition to closing machines, at nom- 
inal rentals; defendant paid large claims when 
it appeared propitious and good policy; de- 
fendant purchased canmaking equipment from 
its customers for inflated values in order to 
obtain can business.”’ 
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defendants moved for an order disqualifying the law firm of B & C and its members 
from representing the plaintiffs, The court held that a law firm of A & B, which had 
been dissolved, and both of the members of the firm were disqualified from representing 
plaintiffs in an action where A had previously represented the adverse parties in similar 
litigation and had, as a result of such litigation, been in a position to receive confidential 
information from such former clients. Thus, in a case which came to the firm of A & B 
at the time that it was disqualified and which was commenced after that firm was dis- 
solved, the defendants’ motion was granted. The disqualification continues as to B and 
applies to the new firm of B & C because at the time of the retainer B was disqualified 
from handling the case. The disqualification is not cured by the dissolution of the firm 
of A & B. However, with respect to a case which came to B after the firm of A & B 
had been dissolved, the defendants’ motion was denied. B and the firm of B & C are 
not disqualified from handling that case unless it is shown that B had acquired confi- 
dential information concerning the adverse parties from A, his former partner. 


See Private Enforcement and Procedure, Vol. 2, § 9013.519. 


For the plaintiffs: Malkan & Ellner, New York, N. Y. 
J. Robert Ellner of counsel). 


For the defendants: Frisch & Goldfluss for United Artists Theatre Circuit, Inc.: 
Louis M. Weber for Skouras Theatres Corporation; Meyer H. Lavenstein for Republic 
Pictures Corporation; Jaffe & Stern for Allied Artists Pictures Corporation and Allied 
Artists Distributing Corporation; Schwartz & Frohlich for Stanley Warner Corporation, 
Stanley Warner Management Corporation, Columbia Pictures Corporation and Fabian 
Theatres Corp.; R. W. Perkins for Warner Bros. Pictures, Inc. (In Dissolution), Warner 
Bros. Pictures, Inc. (Delaware) and Warner Bros. Distributing Corporation; O’Brien, 
Driscoll & Raftery for RKO-Keith-Orpheum Theatres, Inc. and RKO Theatres Corpo- 
ration; Weisman, Celler, Allan, Spett & Steinberg for Metropolitan Playhouses, Inc.; 
Lawrence R. Condon for Jamestown Amusement Co., Inc. and Shea Enterprises, Inc.; 
John H. Galloway, Syracuse, N. Y., for Kallet Theatres, Inc.; Dwight, Royall, Harris, 
Koegel & Caskey for Twentieth Century-Fox Film Corporation (In Dissolution), Twenti- 
eth Century-Fox Film Corporation (Delaware) ; Adolph Schimel for Universal Pictures 
Company, Inc., Universal Film Exchanges, Inc., Big U Film Exchange, Inc. (Dissolved) ; 
Benjamin Melniker for Loew’s Incorporated; Louis Phillips for Paramount Film Dis- 
tributing Corporation, Paramount Pictures, Inc. (In Dissolution) and Paramount Pic- 
tures Corporation; Phillips, Nizer, Benjamin & Krim for United Artists Corporation; 
J. Miller Walker for RKO Radio Pictures, Inc. and RKO Pictures Corporation; and 
Howard M. Antevil, Gloversville, N. Y., for Schine Circuit, Inc. (Bruce Bromley, Louis 
Phillips, John L. O’Donnell, and Leo P. Arnaboldi, Jr. of counsel). All of New York, 
N. Y., except as otherwise indicated. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {] 67,967. 


[Disqualification of Attorneys] 


Dawson, District Judge [In full text]: 
This matter presents the issues as to 
whether (1) a law firm and both the mem- 
bers thereof are disqualified from repre- 


(Arnoid G. Malkan and 


additional new cases as to an individual 
partner when the partner who has previ- 
ously been in the adverse position severs 
his connection with the firm. 


senting a plaintiff in an action where one 
of the members in the firm had previously 
represented the adverse parties in similar 
litigation and had, as a result of such 
litigation, been in a position to receive 
confidential information from such former 
clients; and (2) if, by reason of such facts, 
the firm, and both the members thereof, 
are disqualified from representing the plain- 
tiff, does the disqualification continue as to 
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[Prior and Related Proceedings] 


The matter comes on for determination 
as a result of a motion made by plaintiffs 
for an order that the law firm of Malkan & 
Ellner, and the members thereof, Arnold | 
G. Malkan and J. Robert Ellner, may 
properly represent and are not barred or 
disqualified from representing the plaintiffs 
in these actions. 
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The defendants have cross-moved for an 
order disqualifying Arnold G. Malkan and 
J. Robert Ellner, both individually and as 
a firm, from representing the plaintiffs in 
the above-entitled actions or, in the alterna- 
tive, staying all further proceedings in the 
above-entitled actions, in accordance with 
the provisions of a stipulation, dated Febru- 
ary 3, 1953, in an action now pending in 
the United States District Court for the 
Eastern District of New York entitled 
Fisher Studios, Inc., et ano. v. Loew’s Inc., 
et al., Civil Action No. 12920, and staying 
all further proceedings in these actions 
pending the final determination of the mat- 
ters raised in this motion. 


This is a triple damage and injunction 
action under the anti-trust laws. The com- 
plaints were filed on November 8, 1954. 
Within fifteen days thereafter, plaintiffs’ 
attorneys brought on this motion for an 
order declaring that the present attorneys 
are not disqualified from representing the 
plaintiffs in the action. 


The fact that the plaintiffs’ attorneys 
found it necessary to apply for an order 
that they were not disqualified from repre- 
senting plaintiffs is unusual. It appears 
that on November 7, 1952, Judge Abruzzo, 
in the Eastern District of New York, in 
an action entitled Fisher Studios, Inc., et ano. 
v. Loew's, Inc., et al., Civil Action No. 12920, 
signed an order directing plaintiffs in that 
action and Arnold G. Malkan and David 
H. Isacson, practicing law as the firm of 
Malkan & Isacson, to show cause why the 
said firm and each member thereof should 
not be disqualified from acting as attorneys 
for the plaintiffs in that action. The matter 
was referred to a Special Master. 


In the hearings before the Master, de- 
fendants sought to show, among other 
things, that Mr. Isacson, while employed 
as an attorney by the firm of Sargoy & 
Stein, a law firm which represented, and 
still represents, the principal defendants in 
certain matters, had access to and did, in 
fact, obtain confidential information con- 
cerning the business of the defendants 
which he and the firm of Malkan & Isac- 
son would be able to use against them in 
the anti-trust action. Defendants asserted 


1 Mr. Malkan stated that his partnership with 
Mr, Isacson and his present partnership with 
Mr. Ellner have not been real partnerships 
“‘because neither of them share in any losses’’. 
As to Mr. Ellner, he said: ‘“‘I felt that it would 
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not only that Mr. Isacson’s retainer would 
involve disclosure of confidences, but also 
that he had unethically solicited clients to 
bring anti-trust suits against the motion 
picture companies. Long hearings were 
held before the Special Master and on 
August 19, 1953, Harold F. McNiece, Esq., 
as Special Master, rendered a Report in 
which he held that the defendants had 
clearly shown both solicitation and abuse 
of confidential relationship and that, ac- 
cordingly, the interests of justice required 
that Mr. Isacson and the firm of Malkan 
& Isacson be disqualified from represent- 
ing the plaintiffs in that action. 


In the course of the hearings before the 
Master, and on February 3, 1953, the de- 
fendants, the plaintiffs, Mr. Isacson, and 
Malkan & Isacson stipulated to stay all 
other actions involving the defendants in 
which Malkan & Isacson were opposing 
counsel. In order to avoid a multiplicity 
of motions, this stipulation further pro- 
vided: 


“11. If it shall be finally determined in 
this action that David H. Isacson and 
Malkan & Isacson are qualified or dis- 
qualified, and if such determination in 
this proceeding is that such qualification 
or disqualification embraces 35 mm. anti- 
trust actions, 16 mm. anti-trust actions 
and under-reporting actions, such de- 
termination shall be binding upon David 
H. Isacson, Malkan & Isacson, and the 
defendants herein, in all cases involving 
35 mm. anti-trust actions, 16 mm. anti- 
trust actions and under-reporting actions, 
including those hereinabove mentioned.” 


On April 14, 1954, Judge Abruzzo en- 
tered an order confirming the Special Mas- 
ter’s Report and authorizing the entry of 
an order directing the disqualification of 
David H. Isacson and the firm of Malkan 
& Isacson from representing the plaintiffs 
in the Fisher action. 


Some of the defendants in that action 
are also defendants in the present action. 


It appears from testimony taken before 
me that the firm of Malkan & Isacson was 
established in or about July of 1952 and 
was dissolved on or about July 1, 1954; 
that on or about August 1, 1954, the firm 
of Malkan & Ellner was formed There- 


be a nice thing for Mr. Ellner to have his name 
associated as a partner. It would help him 
bring in business and would not cost me any- 
thing in particular and, again, he was not to 
share in any of the pending cases, except in my 
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after, the present two actions were insti- 
tuted by this firm of Malkan & Ellner. 
The Arnold G. Malkan in that firm was 
the Malkan who had been a member of 
the firm of Malkan & Isacson. 


On November 9, 1954, Judge Abruzzo 
signed an order to show cause in the Fisher 
Studios matter directing the plaintiffs and 
Arnold G. Malkan and J. Robert Ellner, 
individually, and the firm of Malkan & 
Eliner to show cause why the aforesaid 
stipulation should not be deemed binding 
upon the said Arnold G. Malkan, his pres- 
ent law firm of Malkan & Ellner, and the 
members thereof, and why such firm should 
not be disqualified from acting as attorneys 
for the plaintiffs in all 35 mm. anti-trust 
actions, 16 mm. anti-trust actions, and per- 
centage under-reporting actions in which 
the parties plaintiff or defendant include 
motion picture producing or distributing 
companies represented by the law firm of 
Sargoy & Stein during the employment by 
such firm of said David H. Isacson as an 
attorney on the firm’s staff. 


On March 22, 1955, Judge Abruzzo 
handed down an order which provided, in 
part: 


“And it is further ordered and ad- 
judged that the said stipulation dated 
February 3, 1953 is binding upon the 
firm of Malkan & Isacson, David H. 
Isacson and Arnold G. Malkan, as a 
member of the firm of Malkan & Isacson 
and upon any firm with which they or 
any of them may now or hereafter be 
associated in all cases now pending in all 
courts as well as the cases which might 
hereafter be brought involving 35 mm 
anti-trust cases, 16 mm anti-trust cases 
and/or under-reporting cases in which 
the defendants herein or any of them are 
or may be parties; 

“And it is further ordered and ad- 
judged that the defendants are and shall 
be within their legal rights in all cases 
now pending or hereafter to be brought 
in which the defendants herein or any 
of them are or may be parties involving 
35 mm anti-trust cases, 16 mm anti-trust 
cases and/or under-reporting cases to urge 
the contents of said stipulation of Febru- 
ary 3, 1953, this order, and the decisions 
heretofore rendered in this cause against 
Arnold G. Malkan as a member of the 
firm of Malkan & Isacson.” 


discretion’. It is a violation of the standards 
of ethics of the legal profession for attorneys 
to hold themselves out as a partnership where 
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In the opinion of Judge Abruzzo of 
February 24, 1955 [1955 TrapE CASES 
§ 67,990], which preceded the entry of the 
foregoing order, he stated: 


“With regard to other actions pending 
in other district courts of a similar na- 
ture, the defendants in this motion have 
requested an order that the stipulation 
of February 3d be invoked in those cases. 
I have no power to make an order which 
would be binding on these courts. Un- 
doubtedly, defendants have the legal right 
in these jurisdictions to urge the contents 
of the stipulation of February 3, 1952, 
and the decisions heretofore rendered in 
the instant case.” 


We thus have a judicial construction by 
Judge Abruzzo of the effect of the stipu- 
lation entered into in the proceeding which 
was pending before him. It was his de- 
termination that the stipulation was bind- 
ing upon the individual members of the 
firm of Malkan & Isacson and upon any 
firm with which they, or any of them, may 
now or hereafter be associated in all cases 
now pending in all courts, as well as the 
cases which might hereafter be brought of 
the nature described in his order. 


[Relation of Attorney to Firm 
and Plaintiffs] 


In order that the relationship of Mr. 
Malkan to the firm of Malkan & Ellner 
and the plaintiffs in the above-entitled ac- 
tions might be ascertained, I held a hear- 
ing at which testimony was taken. The 
testimony of Mr. Malkan indicated that 
when he formed a partnership with Mr. 
Isacson in 1952, it was agreed between 
them that as to matters which Mr. Isacsom 
might bring into the firm and as to motion 
picture litigation, the fees would be shared 
equally between them. Mr. Malkan further 
testified that there was no written agree- 
ment of dissolution of the firm of Malkam 
& Isacson, but a fair summary of the situa- 
tion would be to say that Mr, Malkan took 
over most of the anti-trust actions then pend- 
ing in the office and that Mr. Tsacson took over 
most of the general matters. He stated that 
most of the motion picture anti-trust actions 
had been taken on a contingent fee basis, and. 
that although Mr. Isacson had brought 
most of them in and had done a substantial 


no partnership, in fact, exists. See “Legal 
Ethics’ by Henry S. Drinker, D. 204, and opin- 


ions cited therein. 
{ 68,017 
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part of the work which had been done on 
them, Mr. Isacson retained no interest in 
any fees that thereafter might be collected 
on any contingent fee arrangements. He 
stated, however, that there was no written 
agreement with Mr. Isacson to this effect, 
but indicated that he had paid Mr. Isacson 
$5,000 for services rendered in connection 
with other anti-trust actions, and that this 
was considered by him to be in full settle- 
ment of any interest that Mr. Isacson had 
in the firm or in any matters pending in 
the firm. The lack of any formal agree- 
ment of dissolution or any formal settle- 
ment of the affairs of the firm is strange. 
It might be contended that Mr. Isacson 
either had a continuing interest in any 
contingent fees that might thereafter be 
obtained on cases brought to the office by 
him or, in the alternative, that the $5,000 
paid to him was a payment for any claim 
that he might have to share in those con- 
tingent fees. 


With respect to the two cases now pend- 
ing in this Court, Mr. Malkan testified that 
the Laskey Bros. matter first came to the 
firm of Malkan & Isacson through Mr. 
Isacson, and that he had not met Mr. Las- 
key until after the dissolution of the firm 
of Malkan & Isacson. Mr. Malkan further 
testified that an action was brought in the 
Western District of Pennsylvania in 1953 
by Laskey Bros. of West Virginia, Inc. 
through the firm of Malkan & Isacson; 
that the suit is still pending in Pennsy]l- 
vania; and that the suit in the Western 
District of Pennsylvania involves the same 
issues as the suit which was brought in 
New York; but that the instant case in 
New York was brought after the firm of 
Malkan & Isacson was dissolved. 


Mr. Malkan testified that so far as the 
second action, wherein the plaintiff is Aus- 
tin Theatre, Inc., he had not been ap- 
proached with respect to being retained 
until sometime in September of 1954, at 
which time the firm of Malkan & Isacson 


2 American Bar Association Canons of Pro- 
fessional Ethics, Canon 6; See Rule 5, Subdivi- 
sion (c) of the General Rules of the United 
States District Court for the Southern District 
of New York whereby the Canons were adopted 
as rules of the Court. 

’ Consolidated Theatres v. Warner Bros. Cir. 
Man. Corp. [1954 TRADE CASES { 67,862], 216 
F. 2d 920, 928 (C, A. 2, 1954). 

4It has been urged by Mr. Malkan that the 
disqualification does not extend to him after 
he has once severed his relationship with Mr. 
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had been dissolved and the firm of Malkan 
& Ellner formed; that this referral had 
come to him totally apart from his previ- 
ous partnership with Mr. Isacson and that 
as far as he knew, the principals in the 
Austin Theatre case did not know Mr. 
Isacson. 


Of course, after the dissolution of the 
firm, each partner was free to practice law 
individually, and that included the right to 
receive retainers from persons who had 
been clients of the former firm. Talley v. 
Lamb; LO0MNSYerS.2d 112 iis GN weve Coe 
1950). 


It is a fundamental principle that the 
obligation to represent a client with undi- 
vided fidelity “forbids also the subsequent 
acceptance of retainers or employment from 
others in matters adversely affecting any 
interest of the client with respect to which 
confidence has been reposed.” ? 


Where an attorney does accept a retainer 
or employment from others in matters ad- 
versely affecting any interest of a client 
with respect to which confidence has been 
reposed, the Court may disqualify such 
attorney “and any firm with which he may 
be associated” from participating in the 
matter where the conflict arises. 


As to Mr. Isacson and the firm of Mal- 
kan & Isacson, the finding that such con- 
flict existed appears sufficiently from the 
record before Judge Abruzzo and from the 
determination of Judge Abruzzo, and from 
the stipulation entered into in the course 
of that proceeding which was signed by 
Mr. Isacson and the firm of Malkan & 
Isacson. No further testimony thereon is 
necessary. 


However, when Mr. Malkan and Mr. 
Isacson dissolved their firm, does that 
disqualification continue as to all future 
activities of Mr. Malkan in motion picture 
anti-trust cases, as well as the activities 
of Mr. Isacson? That is the question which 
is before this Court.* 


SS ee eee ee eee 


Isacson. He urges that in the Consolidated 
Theatres case, to which reference has been 
made, although the firm of Gold & Nickerson 
and Mr. Nickerson, individually, were disquali- 
fied from representing the plaintiff, Mr. Gold 
continued, and continues, to represent the Pplain- 
tiff in that action. Mr. Malkan urges that the 
defendants in that case sought to have Gold 
disqualified and were not successful. How- 
ever, it appears that there was no mention of 
that particular point in the Court of Appeals 
decision, and the reason may perhaps be found 
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The factual situation with reference to 
the two separate actions involved in this 
motion would seem to require a separate 
determination as to each action. 


[Laskey Bros. Case] 


The first case, in which the plaintiffs 
include Laskey Bros. of West Virginia, 
Inc., came to the firm of Malkan & Isac- 
son at a time when that firm was disquali- 
fied from handling it. The fact that the 
instant action was brought in this Court 
after the firm was dissolved should make 
no difference in the qualification of Mr. 
Malkan to handle the case, inasmuch as 
the action is based upon the same set of 
facts as the one which Malkan & Isacson 
previously had been retained to institute, 
and which that firm has instituted, in 
Pennsylvania. At the time of the retainer, 
Mr. Isacson was disqualified from handling 
any such case; and since Mr. Malkan was 
then his partner, he was equally disquali- 
fied from handling the case.’ 


As Mr. Malkan, as well as Mr. Isacson, 
was disqualified from handling that case 
at a time when it first came to their office, 
this disqualification cannot be cured by the 
dissolution of the partnership. Once the 
attorney was disqualified from handling 
the case, he remains disqualified. 


[Austin Theatre Case} 


As to the second case involving Austin 
Theatre, Inc., it appears that the case first 
came to Mr. Malkan after the partnership 
with Mr. Isacson had been dissolved and 
that Mr. Isacson had never had any as- 
sociation with that case. The only basis of 
disqualifying Mr. Malkan (and his present 
firm of Malkan & Ellner) in connection 
with that action would be that having once 
been a partner with a man who was dis- 
qualified from handling a case of that na- 
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ture, he could never thereafter handle such 
a case; or on the further ground that by 
reason of his partnership with Mr. Isacson, 
he had acquired confidential information 
from Mr. Isacson in violation of Mr. Isac- 
son’s duty to his former client. There has 
been no evidence presented that Mr. Mal- 
kan acquired such confidential information, 
and the burden would be upon the defend- 
ants to assert or offer proof that he had 
acquired such confidential information. This 
they have not done. 


I do not believe that it can successfully 
be contended that because an attorney not 
otherwise disqualified has been a partner 
of, or associated with, a man who was 
disqualified from handling a particular type 
of litigation, that he remains disqualified 
forever, even after the disqualified person’s 
association with the litigation terminates. 


[Construction of Stipulation] 


Judge Abruzzo has construed the stipu- 
lation of February 3, 1953 not only as bind- 
ing upon David H. Isacson and Arnold G. 
Malkan, as members of the firm of Malkan 
& Isacson, but also upon any firm with 
which they, or any of them, may now or 
hereafter be associated. I do not so con- 
strue the stipulation. It is certainly binding 
upon the firm of Malkan & Isacson, for it 
is signed on behalf of that firm; but there 
is no indication that it is binding upon the 
individuals who comprised the firm, when 
their relationship with the firm has termi- 
nated. The stipulation was not signed by 
Mr. Malkan individually. 

Under Section 20 of the Partnership 
Law, the act of any partner, including the 
execution in the partnership name of any 
instrument, “for apparently carrying on 
in the usual way the business of the part- 
nership of which he is a member” binds 
the partnership; but an act of a partner 


in Judge Goddard’s unreported opinion in the 
District Court, where the following statement 
appears: 

“Defendants conceded before the Master that 
any question as to the ethical duties of Mr. 
Gold, separate and apart from any partnership 
with Mr. Nickerson, is not involved in this 
proceeding, and to that view the attorneys for 
Gold & Nickerson have subseribed.’’ Consoli- 
dated Theatres, Inc., et ano. Vv. Warner Bros. 
Circuit Management Corporation, et al, [1953 
TRADE CASES { 67,543], Civ. No. 65-254 (S. D. 
N. Y. July 21, 1953). 

5 The disqualification of one partner is a dis- 
qualification of all of the partners. Such dis- 
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qualification would also apply to attorneys, 
not partners, having offices together. Where 
such situation exists, both partners, or the 
partner and the associate, should retire from 
the case. Drinker, “Legal Ethics’, p. 106, and 
opinions there cited. 

6See T. C. Theatre Corp. v. Warner Bros. 
Pictures, Inc., et al. [1953 TRADE CASES 
{ 67,500], 113 F. Supp. 265 (SDs Ns Yo 1953) 
and Harvey v. Harvey, 202 Wisc. 553, 231 N. W.- 
580 (1930) where attorneys associated, in the 
trial of an action, with disqualified counsel, 
were not found disqualified themselves. 
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“which is not apparently for the carrying 
out of the business of the partnership in 
the usual way” does not bind the partner- 
ship unless authorized by the other part- 
ners. For example, under this provision 
of the statute, one or more, but less than 
all, of the partners have no authority to do 
any act which would make it impossible 
to carry on the ordinary business of the 
partnership, to confess a judgment, or to 
submit a partnership claim or liability to 
arbitration or reference." 


In Commissioner of Internal Revenue v. 
Whitney? the Court of Appeals said at 
p. 567: 


“Tt is a matter of well understood 
history (to which we have often referred, 
as in the cases from this Circuit cited 
below) that the drafters of the [partner- 
ship] act rejected the entity theory for 
‘the common law or aggregate theory’ 

Accordingly, the assent of all the 
partners is necessary in order to dispose 
of the goodwill of the business, or to do 
any act making it impossible to carry 
on its ordinary business, or to assign a 
partner’s right in specific property of 
the firm.” 


It is equally true that the assent of all the 
partners would be necessary to an agree- 
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ment which would forfeit each individual 
partner’s right to engage in a particular 
line of business. 


I do not believe that the stipulation 
signed on behalf of Malkan & Isacson 
(but not signed individually by Malkan) can 
be construed as binding the individual 
members of that firm when they were no 
longer members of that firm. It would 
stretch the theory of partnership authority 
very far to assume that a stipulation that 
the firm would not participate in certain 
types of business, signed on behalf of a 
firm, was binding not only on the firm 
but also upon the individual partners after 
the firm was dissolved and for as long as 
any of them might live. Certainly, it was 
not an agreement for carrying on the busi- 
ness of the partnership. 

With respect to Laskey Bros. of W. Va., 
Inc., et al. v. Warner Bros. Pictures, Inc. 
(In Dissolution), et al., motion denied; cross- 
motion granted, 

With respect to Austin Theatre, Inc., et al. 
v, Warner Bros. Pictures, Inc. (In Dissolu- 


tion), et al., motion granted; cross-motion 
denied. 


Settle order on two days’ notice. 


[| 68,018] Linex Corporation v. R. H. Macy & Co., Inc. 


In the New York Supreme Court, New York County, Special dermis Partmlile 
133 N. Y. L. J., No. 65, page 6. Dated April 4, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Sales Which May Be Expected from Price Restriction—Closing Out 
Sales—Conditional Agreement to Repurchase.—In a fair trade enforcement action where 
the defendant claimed that its sales at less than the fair trade price were made pursuant 
to a close out sale, the fair trader’s contention that the close out sale was a sham because 
the defendant had refused to accept the fair trader’s offer to repurchase the stock was 
rejected on the ground that the fair trader made its offer on the condition that the defend- 
ant “never again sell any products of” the fair trader. The defendant did not have to agree 
to abstain from dealing in any commodity produced by the fair trader. The fair trade act 
merely provides for “discontinuing delivering any such commodity.” 


See Fair Trade, Vol. 1, [ 3222.34. 


[Close Out Sale—Repurchase] 


STEUER, Justice [Jn full text]: In this ap- 
plication for an injunction under the Fair 
Trade Law, the issue is whether the sales 
made by defendant at less than the fair 

™See, for example, Scanlon v. Kuehn, 225 
App. Div. 256, 232 N. Y. Supp. 592 (2d Dept. 


1929); Riley v. Larocque, 163 Misc. 423, 297 
N. Y. Supp. 756 (N. Y. Co. 1937). 
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trade contract prices come within the ex- 
ception provided for in the statute for 
“closing out the owner’s stock for the pur- 
pose of discontinuing delivering any such 
commodity.” Plaintiff alleges that defend- 


8169 F, 2d 562 (2d Cir. 1948), cert. den, 335 
U.S. 892 (1948). 
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ant’s claim that it is closing out the goods 
is sham because it has offered to buy back 
the remaining stock at the cost price to 
defendant which is higher than the price 
at which defendant is offering it. Defend- 
ant admits the offer but points out that 
it is coupled with a condition that defend- 
ant “never again sell any products of” the 
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“discontinuing delivery of any such com- 
modity.” To do so a retailer need not 
agree to abstain from dealing in any com- 
modity produced by the | manufacturer. 
Therefore, defendant’s refusal of plaintiff's 
offer to repurchase does not indicate that 
the close-out it claims is not bona fide. 
Motion denied. Order signed. 


plaintiff. What the statute provides, is for 


[1 68,019] United States v. New Holland Machine Company. 


In the United States District Court for the Eastern District of Pennsylvania. 
Action No. 13728. Filed January 20, 1955. 


Civil 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—-Compli- 
ance with Government Regulation as Constituting Antitrust Violation—In a Government 
action for damages for the sale of baler twine at prices allegedly in excess of those estab- 
lished under ceiling price regulations issued pursuant to the Defense Production Act of 
1950, the defendant’s defense that it would have violated the Robinson-Patman Price 
Discrimination Act if it had complied with the regulations was held to be without merit. 


See Private Enforcement and Procedure, Vol. 2, J] 9043. 
For the plaintiff: W. Wilson White, U. S. Attorney, and Francis Ballard, Assistant 


U. S. Attorney, Philadelphia, Pa. 


For the defendant: Paul A. Mueller, Lancaster, Pa. 


Opinion 
[Ceiling Price Violation] 


Grim, District Judge [Jn full text except 
for omissions indicated by asterisks]: This is 
a civil action for treble damages and injunc- 
tive relief brought by the United States of 
America against New Holland Machine 
Company for alleged overcharges in con- 
nection with the sale of baler twine in 1951. 
The Government formally withdrew its 
claim for treble damages at the conclusion 
of the trial without a jury and the question 
of an injunction has become moot. The 
Government is now claiming single damages 
in the sum of $17,499 for the sale of 6,140 
bales of baler twine at prices allegedly in 
excess of the applicable ceiling prices under 
Office of Price Stabilization regulations. 


Defendant, a Pennsylvania corporation 
with its principal office and place of busi- 
ness at New Holland, Lancaster County, 
Pennsylvania, is a large manufacturer of 
farm machinery including an automatic hay 
baler. To the dealers and distributors of 
its hay balers defendant sells at wholesale 
the necessary baler twine, which it obtains 


primarily from the Plymouth Cordage Com- 
pany and from two secondary sources or 
supply. In 1951 defendant sold between 
500,000 and 600,000 bales of baler twine for 
the net sum of $8,000,000. Ninety to ninety- 
five percent of the twine sold in 1951 was 
supplied in carload lots shipped directly 
from defendant’s suppliers to its dealers 
and distributors, while the remainder of the 
twine was shipped from defendant’s own 
warehouses where it maintains a compara- 
tively small inventory for sale to its dealers 
and distributors in less than carload lots. 


Pursuant to the authority granted by 
Section 704 of the Defense Production Act 
of 19501 the OPS issued a General Ceiling 
Price Regulation on January 26, 1951, pub- 
lished at 16 F. R. 808. Section 3 thereof 
provided, among other things, that, with re- 
spect to all non-exempt commodities, the 
ceiling price to be charged should be the 
highest price at which the goods were sold 
and delivered during the base period estab- 
lished by Section 1 of the same regulation. 
Section 2 prohibited the sale of any com- 
modity in excess of the ceiling price thus 
established. 


164 Stat. 816, 50 U. S. C. A. App. Sec. 2154. 
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On May 28, 1951, the OPS issued Sup- 
plementary Regulation 29 to the General 
Ceiling Price Regulation, effective immed- 
iately and published at 16 F. R. 5011. 
SR-29 provided for an increase in ceiling 
prices to be charged by wholesalers (such 
as defendant) whose manufacturers had 
raised their prices pursuant to another regu- 
lation. On May 28, 1951, defendant’s prin- 
cipal manufacturer-supplier of baler twine 
notified defendant of a price increase effec- 
tive May 31, 1951. On May 31, 1951, after 
consultation with counsel and after notify- 
ing its more than 2,500 dealers and distrib- 
utors throughout the nation, defendant in 
turn put its own price increase into effect. 

With respect to carload lots shipped directly 
from defendant’s suppliers to its dealers and 
distributors, defendant’s price increase of 
May 31, 1951, has not been challenged by 
the OPS. But the OPS in the present 
action is attacking defendant’s price in- 
crease with respect to the 6,140 bales of 
baler twine which were purchased at the 
supplier’s old lower price and were in in- 
ventory in defendant’s warehouses on May 
31, 1951, when its supplier’s new increased 
price went into effect. 

Defendant has admitted the sale of these 
6,140 bales at a total price which was $17,499 
in excess of that charged during the base 
period as defined in the General Ceiling 
Price Regulation. These 6,140 bales were 
sold at the same new increased price as 
was the twine purchased by defendant from 
its supplier after the supplier’s increased 
price went into effect. 


[Issue] 


The question to be determined is whether 
SR-29, the regulation permitting an increase 
in the ceiling price of baler twine, was ap- 
plicable only to twine purchased at the 
supplier’s new increased price (as the Gov- 
ernment contends) or was applicable also 
to twine purchased from that supplier be- 
fore the effective date of the supplier’s 
price increase and still in the wholesaler’s 
(defendant’s) inventory after the effective 
date of the supplier’s price increase (as 
defendant contends). 

The answer to this question lies in the 
language of SR-29, upon which both the 
Government and defendant rely and which 
reads as follows: 


“If your supplier has increased his 
price . . . you may recalculate your 
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ceiling price for sale of that commodity 
when purchased from that supplier after 
the increase is put into effect.” 


Does this language mean that defendant 
was not permitted to recalculate (i.e., in- 
crease) its ceiling price for sale of that 
commodity (the 6,140 bales of twine in 
inventory) when purchased from its sup; 
plier before the supplier’s increase was put 
into effect? The answer is yes. The clause 
“when purchased from that supplier after 
the increase is put into effect” is clearly 
a conditional clause, the word “when” being 
equivalent in meaning to if. SR-29 per- 
mitted a wholesaler such as defendant to 
increase his ceiling price on a commodity 
if two conditions were satisfied: (1) if his 
supplier had properly increased Jus price 
and (2) if the wholesaler had purchased 
the commodity in question at the supplier’s 
new increased price. 


[Defendant’s Contentions | 


Defendant contends, and the testimony 
indicates, that it has long been the custom 
or practice among baler twine wholesalers 
to make price adjustments to their customers 
effective immediately upon announcement 
of price changes by the manufacturer and 
that these price adjustments have been cus- 
tomarily applied to baler twine which is in 
the wholesaler’s inventory on the effective 
date of the manufacturer’s price increase. 
However, there was no statutory require- 
ment that the OPS regulations had to con- 
form with business and industry customs 
or practices, and in case of any inconsist- 
ency between regulation and custom the 
regulation would necessarily control. 


Defendant also contends that if it had 
attempted to sell the 6,140 bales of twine 
after May 31, 1951, at the old lower price 
it would have been in a very awkward posi- 
tion with respect to its customers. It 
would have had to charge its customers a 
higher price for carload quantities shipped 
directly from the manufacturer than for 
less than carload lots taken from the 6,140 
bales in inventory. This would have been 
a complete reversal of its customary pricing 
policies. But the fact that SR-29, if obeyed, 
would have created an awkward or incon- 
venient situation for defendant with respect 
to its May 31, 1951 inventory obviously 
did not render the regulation invalid. As 
Chief Justice Marshall stated in United 
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States v. Fisher, 2 Cranch 358, 386, 6 U. S. 
358, 386, “where great inconvenience will 
result from a particular construction, that 
construction is to be avoided, unless the 
meaning of the legislature be plain; in which 
case it must be obeyed.” After a careful 
reading of SR-29 its meaning becomes plain 
and unambiguous and consequently there 
is no problem of construction. Whether or 
not defendant’s compliance with the regula- 
tion would have created difficulty in its rela- 
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tions with its customers is not germane to 
this action. 


There is likewise no merit in defendant’s 
contention that had it complied with the 
provisions of the regulations in accordance 
with my holdings above it would have vio- 
lated the Robinson-Patman Act. Eugene 
Dietzgen Co. v. Federal Trade Com’n. [1944- 
1945 Trapve Cases 957,216], 142 F. 2d 321 


(7th Cir. 1944), cert, denied 323 U. S. 730. 
x * * 


[ 68,020] Karseal Corporation v. Richfield Oil Corporation. 


In the United States Court of Appeals for the Ninth Circuit. 


April 7, 1955. 


No. 13856. Filed 


Appeal from the United States District Court, Southern District of California, Central 


Division. Harry C. Westover, District Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Causal Relation—Prior Government Decree.—A manufacturer 
of an automobile polish which sells its product outright to independent distributors, each 
of whom in turn resells to independent service station operators, sufficiently alleged a 
causal relationship between its claimed injury and an oil company’s alleged unlawful 
exclusive dealing contracts with service station operators which cover the sale of auto- 
mobile polish and other products. The contention that the necessary causal relationship 
between the claimed injury and the alleged antitrust violations was not established because 
the illegal restraint was impressed upon service station operators and was not aimed at 
the manufacturer or its distributors was rejected. Under the manufacturer’s complaint, 
which included the findings, conclusions of law, and final judgment in a prior Government 
action against the oil company, the oil company’s illegal acts were directed against the 


manufacturers and distributors of competing products, including the instant manutfac- 
turer’s polish. The manufacturer was held to be within that area of the economy which 
is endangered by a breakdown of competitive conditions and within the target area of 
the illegal practices of the oil company. 

See Private Enforcement and Procedure, Vol. 2, 7 9009.350, 9009.900, 9012.350. 


For the appellant: Vaughan, Brandlin & Wehrle, and Thomas G. Baggot, Los 


Angeles, Cal. 
For the appellee: William J. DeMartini, Los Angeles, Cal. 


Before STEPHENS and Fee, Circuit Judges and Carrer, JAMES M., District Judge. 


civil antitrust action against Richfield Oil 
Corporation, (United States v. Richfield Oil 
Corporation) [D. C. So. Calif. 1951] 99 12. 
Supp. 280 [1950-1951 Trape CASES J 62,878] ; 
affirmed per curiam in Richfield Oil Corpo- 
ration v. United States [1952] 343 U. S. 922— 
[1952 Trape Cases { 67,262], hereafter called 
the Richfield case. 


The case presents the sole question as to 
whether the amended complaint states a 
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[Dismissal of Complant B elow] 


Carter, James M., District Judge [In full 
text]: This case arises on the pleadings 
before trial, involves an action for treble 
damages based on §§ 3 and 4 of the Clayton 
Act [Act of Oct. 15, 1914; 38 Statute 731; 
UT Inr Soin Ax 8d4iand 15] ;narid § 1 of 
the Sherman Antitrust Act [Act of July 3, 
1890; 26 Statutes 209; 15 U. SoCs aN Sail] 
and is an aftermath of the government’s 
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cause of action* and therefore whether the 
motion to dismiss was properly granted by 
the trial judge. Directly involved is the 
scope of the “target area” of a defendant’s 
antitrust violation, in an antitrust suit for 
treble damages. 


[Complaint] 

The amended complaint is based essen- 
tially on the Richfield case and in summary 
alleges :— 

Karseal is a California corporation en- 
gaged in the business of manufacturing and 
selling in interstate commerce an automobile 
polish known as, and by its trade name of 
“Wax Seal.” Karseal sells “Wax Seal” 
outright to various independent distributors 
geographically enfranchised by Karseal, 
each of whom in turn re-sells “Wax Seal” 
to various independent service station oper- 
ators located within their respective terri- 
tories, from whom the public purchases 
“Wax Seal” at retail. 


Richfield is a Delaware corporation whose 
general offices and principal place of busi- 
ness is in the city of Los Angeles, State 
of California. Richfield is primarily engaged 
in the business of producing, refining, trans- 
porting and marketing petroleum and petro- 
leum products. In connection therewith 
Richfield sponsors certain automotive acces- 
sories not produced by Richfield, but sold 
and distributed at service stations, which 
selling and distribution is handled by, or 
arranged for at said stations by Richfield. 
Automotive accessories are parts and arti- 
cles other than petroleum products used in 
the servicing or repair of automotive vehi- 
cles and include among other items automobile 
wares and polishes. Richfield sponsors vari- 
ous automobile waxes and polishes other 
than “Wax Seal” and such other polishes 
are produced by parties other than Karseal. 


The amended complaint alleges that Rich- 
field has violated Section 1 of the Sherman 
Antitrust Act, and Section 3 of the Clayton 
Act, in that Richfield has executed, entered 
into and operated under various contracts 
consisting of written and oral agreements 
and understandings between itself and inde- 
pendent service station operators which are 
in unreasonable restraint of, and substan- 
tially lessen competition in, interstate trade 
in automotive accessories. The written 
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agreements between Richfield and the inde- 
pendent service station operators generally 
referred to as “exclusive dealing contracts,” 
dealt with at length in the Richfield case, 
are then sttmmarized and described in the 
amended complaint. 


The amended complaint alleges that sales 
of automotive accessories constitute a sub- 
Stantial volume of the business done at the 
above described service stations. It de- 
scribes how orders for sponsored automotive 
accessories, including automobile waxes and 
polishes, are generally placed with the manu- 
facturer thereof by Richfield, or by a so-called 
TBA distributor, and thereafter handled,— 
all as described in the Richfield case. 


The amended complaint alleges that by 
means of the aforesaid written and oral 
agreements and understandings Richfield 
has limited and restricted the purchase of 
petroleum products and automotive acces- 
sories by said independent operators to only 
those products specifically designated by 
Richfield for retail handling at the approxi- 
mately 2965 stations involved herein; that 
the aforesaid written and oral contracts, 
agreements and understandings, and Rich- 
field’s actions in enforcing the same through- 
out the states of California, Washington, 
Oregon, Nevada, Arizona and Idaho, have 
damaged the general public in the follow- 
ing ways: 

1. By preventing and eliminating compe- 
tition between Richfield and other pro- 
ducers of similar petroleum products; 


2. By preventing and eliminating compe- 
tition between manufacturers of automotive 
accessories sponsored by Richfield and other 
manufacturers of similar automotive acces- 
sories; 


3. By depriving said independent service 
station operators of their opportunity to 
purchase petroleum products and automo- 
tive accessories of their own selection and 
in competition with those produced or 
sponsored by Richfield; 

4. By depriving said independent opera- 
tors of their opportunity to purchase petro- 
leum products and automotive accessories 
at prices determined by free and open com- 
petition and according to reasonable and 
competitive terms and conditions of sale 
and of obtaining the benefit of direct factory 


1 Rule 8(a), R. C. P., uses the words ‘“‘a claim 
for relief.” ‘‘. . . the plaintiff must plead a 
legal right and its violation—which is what has 
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always been denominated as a ‘cause of ac- 
tion.’ ’’ Sidebotham v. Robison, [9 Cir. 1954] 
216 F. 2d 816, 831 (cases collected). 
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purchase discounts in those cases where 
the volume of purchases by an operator 
would justify such discounts; 


5. By securing to Richfield a monopoly 
in and control over the sale of all petroleum 
products and automotive accessories sold at 
the service stations involved herein; 


6. By restraining and substantially les- 
sening competition in interstate trade and 
commerce in petroleum products and auto- 
motive accessories. 


The amended complaint then describes 
the decree in the trial court on August 3, 
1951 in the Richfield case, which decree 
provides that Richfield has: 


1. Entered into contracts consisting of 
written and oral agreements and under- 
standings which unreasonably restrain inter- 
state trade and commerce in petroleum 
products and automotive accessories in vio- 
lation of Section 1 of the Act of Congress 
of July 2, 1890, as amended, 26 Stat, 209, 
15 U. S. C., $1, commonly known as the 
Sherman Act, and 


2. Entered into contracts consisting of 
written and oral agreements and under- 
standings, the effect of which has been to 
substantially lessen competition and tend to 
create a monopoly in the sale and distri- 
bution of petroleum products and automo- 
tive accessories, in violation of Section 3 
of the Act of Congress of October 15, 1914, 
as amended, 38 Stat. 731, 15 U.S. C., § 14, 
commonly known as the Clayton Act. The 
said judgment is now final. 

The amended complaint then alleges 
proximate cause and damage to Karseal as 
follows: 


“Ag qa direct and proximate result of 
defendant’s acts in violation of law as 
aforesaid, said enfranchised distributors 
and their salesmen, in spite of numerous 
diligent and continued attempts, have not 
been able except in isolated instances, for 
the period July 1947 to the present time, 
to sell ‘Wax Seal’ to independent dealers 
operating retail outlets under an L-O, 3-C 
or 337 type of arrangement” (the three 
types of service station agreements) “with 
the direct and proximate result that said 
distributors’ need of and demand for 
‘Wax Seal’ was and has been substantially 
diminished, with the direct and proximate 
result that plaintiff's sales of “Wax Seal’ 
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to said distributors were and have been 
substantially diminished with the direct 
and proximate result that plaintiff has 
sustained damages to its business and 
property in the amount of $135,000 which 
is the amount of net profits that plaintiff 
would have realized on the sales to said 
distributors so prevented by defendant’s 
acts in violation of law, as aforesaid.” 


The amended complaint prays for treble 
damages, to-wit, $405,000,” 

Section 4 of the Clayton Act [Act of 
Oct. 15, 1914, c. 323 §4; 15 U. S.C. A. § 15] 
provides: 


“Suits by persons injured; amount of 
recovery, 

“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover three-fold 
the damages by him sustained, and the 
cost of suit, including a reasonable attor- 
ney’s fee.” 


[Causal Relationship] 


The precise question presented is whether 
Karseal’s business and wax product is 
“within that area of the economy which is 
endangered by a break-down of competitive 
conditions in a particular industry.” Con- 
ference of Studio Unions v. Loew's Ine., [9 
Cir. 1951] 193 F. 2d 51 [1950-1951 Trabe 
Cases § 62,953]. Or in other words, was 
Karseal within the “target area” of Rich- 
field’s illegal practices, determined in the 
Richfield case? Assuming Karseal was 
“hit” by the effect of the Richfield antitrust 
violations, was Karseal “aimed at” with 
enough precision to entitle it to maintain 
a treble damage suit under the Clayton Act? 


The action is brought by Karseal, who 
it is alleged, was the manufacturer of a 
wax, selling to independent distributors, 
who in turn were prevented or impeded in 
selling it to the 2965 independent Richfield 
service stations by reason of Richfield’s 
illegal practices in violation of the antitrust 
laws. No cause of action is presented in 
behalf of the independent distributors of 
Karseal wax. None are parties plaintiff. 


2 The trial court filed a memorandum (unpub- 
lished) on sustaining a motion to dismiss the 
original complaint but granted leave to file the 
amended complaint, here considered. Upon 
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sustaining a motion to dismiss the amended 
complaint, the trial court adopted its memo- 
randum previously filed when the original com- 


plaint was struck down. 
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Since this appeal arises from the granting 
of a motion to dismiss, we must take as 
true all the facts which are well pleaded 
in the amended complaint.’ Richfield con- 
cedes that damage and proximate cause may 
be pleaded generally. Such is the law. 
Stevens Co. v. Foster & Kleiser Co. [1940] 
311 U. S. 255, 261 [1940-1943 Trane CAsEs 
756,075]; Louisiana Farmers’ Protective 
Umion Inc. v. Great Atlantic and Pacific Tea 
Co., etc. [8 Cir. 1942] 131 F. 2d 419, 422 
[1940-1943 Trappe Cases § 56,239]. Kar- 
seal has so alleged and our problem is 
whether the facts as alleged show the neces- 
sary causal relationship. Richfield relies on 
an absence of proximate cause and direct- 
ness of injury from the facts pleaded. In 
a private antitrust suit, the plaintiff must 
not only allege a violation of the antitrust 
laws, but damage to the plaintiff proxi- 
mately resulting from the acts and conduct 
which constitute the violation. Feddersen 
Motors v. Ward, [10 Cir. 1950] 180 F. 2d 
519, 522 [1950-1951] Trapr Cases § 62,579]; 
Clark Oil Co. v. Phillips Petroleum Co. [8 
Cir. 1945] 148 F. 2d 580, 582 [1944-1945 
TRADE CASES {J 57,358]; cert. den. 326 U. S. 
734; Northwestern Oil Co. v. Socony-Vacuum 
Oil Co. [7 Cir. 1943] 138 F. 2d 967 [1940- 
1943 TrapvE CAsEs { 56,294]; cert. den. 321 
U. S. 792; Glenn Coal Co. v. Dickinson Fuel 
Co. [4 Cir. 1934] 72 F. 2d 885, 887; Myers 
v. Shell Oil Co. [S. D. Cal. 1951] 96 F. Supp. 
670, 674 [1950-1951 Trap Cases { 62,816]. 

The treble damage action is one for a 
tort and punitive and compensatory damage 
is the relief granted. “Under the Clayton 
Act the right is not confined to persons in 
privity with the wrongdoer, but is given to 
anyone who has suffered injury to his busi- 
ness or property by reason of the wrongful 
acts.” Clark Oil Co. v. Phillips Petroleum 
Co., (supra) p. 582-3. Vines v. General Out- 
door Advertising Co., [2 Cir. 1948] 171 F. 2d 
487, 491 [1948-1949 TrapE Cases 62,340]. 


Turning now to the cases concerning the 
“target area” or proximate causation, the 
rule is that one who is only icidentally 
injured by a violation of the antitrust laws, 
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—the bystander who was hit but not aimed 
at,—cannot recover against the violator. 
Loeb v. Eastman Kodak Co., [3 Cir. 1910] 
183 F. 704; Gerli v. Silk Ass'n. of America, 
[S. D. N. Y. 1929] 36 F. 2d 959; Corey wv. 
Boston Ice Co., [D. C. Mass. 1913] 207 F. 
465; Conference of Studio Unions v. Loew's 
Inc., (supra). 


In accordance with the foregoing rule, 
directness of injury was held lacking in 
suits by (a) shareholders, United Copper 
Securities Co. v. Amalgamated Copper Co., 
[2 Cir. 1916] 232 F, 574; Loeb uv. Eastern 
Kodak Co. (supra); Gerli v. Silk Assn. 
(supra); (b) officers of corporations, Corey 
v. Boston Ice Co., (supra); (c) creditors, 
Loeb v. Eastman Kodak Co. (supra); and 
(d) landlords, Westmoreland Asbestos Co. v. 
Johns-Manville Corp., [S. D. N. Y. 1939] 
30 F. Supp. 389, affd [2 Cir. 1940] 113 F. 
2d 114; United Copper Securities Co. v. Amal- 
gamated Copper Co., (supra). 


Seaboard Terminal Corp. et al. v. Standard 
Oil Company of New Jersey, et al., [S. D. 
N. Y. 1936], unpublished, except in CCH 
Trade Reg. Service, [Supp., 8th Ed.] Par. 
25013, relied on heavily by Richfield, seems 
to come clearly within the above rule. The 
allegations of the complaint showed that the 
conspiracy was directed against the Midland 
Corporation, a wholly owned subsidiary of 
Seaboard corporation. Seaboard claims it 
lost profits it otherwise would have made, 
had Midland continued in business. The 
complaint for treble damages was dismissed 
as to Seaboard. The authority does not 
control the case. 


This Circuit has squarely stated the rule, 
and its reverse side, in Conference of Studio 
Umons v. Loew's Inc. (supra)at p. 54: 


“ 


vale A conspiracy may have many 
purposes and objects; the conspirators 
may perform an almost infinite variety 
of acts in furtherance of the conspiracy; 
but, in order to state a cause of action 
under the anti-trust laws a plaintiff must 
show more than that one purpose of the 
conspiracy was a restraint of trade and 
that an act has been committed which 


’ How plaintiff may prove its damage, and 
the difficulties it may encounter are not now 
before us. The cases relied on in the trial 
judge’s memorandum:—Keogh v. C. & N. W. 
Railway Co., [1922] 260 U. S. 156; Turner Glass 
Corp. v. Hartford-Empire Co., [7 Cir. 1949] 173 
F. 2d 49 [19481949 TRADE CASES { 62,379], 
and Northwestern Oil Co. v. Socony-Vacuum 
Oil Co., [7 Cir. 1943] 1388 F. 2d 967 [1940-1943 
TRADE CASES { 56,294], stand for the rule 
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that in actions brought under Section 4 of the 
Clayton Act, plaintiff’s damages must be proved 
by facts from which their existence is logically 
and legally inferable and cannot be supplied 
by conjecture. But see Bigelow v. RKO Radio 
Pictures Inc., [1946] 327 U. S. 251 [1946-1947 
TRADE CASES { 57,445]. 

4See additional cases cited in note 6 of the 
Vines case. 
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harms him. He must show that he is 
within that area of the economy which 
is endangered by a breakdown of com- 
petitive conditions in a particular industry. 
Otherwise he is not injured ‘by reason’ 
of anything forbidden in the anti-trust 
laws. 

“Such a construction is in accordance 
with the basic and underlying purposes of 
the anti-trust laws to preserve competi- 
tion and to protect the consumer. Recov- 
ery and damages under the anti-trust law 
is available to those who have been di- 
rectly injured by the lessening of com- 
petition and withheld from those who 
seek the windfall of treble damages be- 
cause of incidental harm.” 


The Conference case (supra) refers to the 
cases cited above concerning incidental 
damages and states, p. 54: 


“Not one of the acts alleged to have 
caused injury to the appellants,” (in the 
Conference case), “effectuated or tended 
to create a restraint on commercial com- 
petition in the motion picture industry.” 
And earlier, on page 54, stated, “The 
appellants’ connection with the alleged 
conspiracy is not such as would bring 
them within the contemplation of the 
anti-trust law. The entire import of the 
alleged conspiracy, insofar as competitive 
conditions are concerned, is the attempt 
to destroy the Independents.” 

With these authorities in mind, Richfield 
argues that we have a situation where “a 
restraint of trade has been impressed upon 
individual service station dealers . . . One 
step removed is the distributor of Appellant 
who would sell these dealers a competitive 
product . . . the exclusive dealing practices 
of Appellee herein (Richfield) were not 
aimed at the distributors of Appellant” 
(Karseal) ; and further argues that the prac- 
tices were not aimed at the manufacturer 


(Karseal). 


The findings, conclusions of law and final 
judgment in the Richfield case are attached 
as exhibits to the amended complaint and 
made a part thereof by reference. Therein 
the trial court concluded that these ex- 
clusive dealer practices and agreements 
“have had the neccessary and intended 
effect of denying manufacturers and suppliers 
of . . . automotive accessories, competitive 
to those manufactured or sponsored by 

56 We have quoted from a conclusion of law 


in the interest of brevity. The findings of fact 
are to the same effect but more extensive. 
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Richfield, access to a substantial number of 
potential outlets . . .” [italics added]. 
The restraint found by the trial court was in 
commerce in “petroleum products and auto- 
mobile accessories.” 


The judgment of this prior equity pro- 
ceeding (the Richfield case) would be prima 
facie evidence against Richfield at a trial 
of this action. Sec. 5, Clayton Act; 38 Stat. 
731; 15 U.S. C. A. §16. Emich Motors Corp. 
v. General Motors Corp. [1951] 340 U. S. 558 
{1950-1951 Trappe CasEs [62,778]. At such 
trial the findings of fact in the prior goy- 
ernment equity proceeding would be used 
by the trial judge in carrying out the 
mandate of the Supreme Court in Emich 
Motors Corp. v. General Motors Corp. 
(supra), that the trial judge should (a) ex- 
amine the record of the prior government suit 
and determine the issues decided therein; (b) 
instruct the jury regarding the issues of the 
prior government suit; and (c) explain the 
scope and effect of the government judg- 
ment upon the case on trial. It is of course 
the Richfield case that Karseal relies on to 
make out, in part, its cause of action herein 


Giving full value to the allegations of the 
amended complaint (as we must) what was 
Richfield’s violation? It applied the illegal 
restraint at the level of the independent 
service stations. The restraint was directed 
against the particular products, in their fin- 
ished form (including Karseal’s wax), de- 
scribed in the findings, conclusions and 
decree of the Richfield case, and not against 
raw materials or component parts of the 
products. 


Primarily the operation and effect of the 
illegal practices was on the products (in- 
cluding Karseal’s wax) which were compe- 
titive to the Richfield sponsored products. 
The impact was on the market. The gist 
of the violation was the prevention or im- 
peding of the sale of these competitive prod- 
ucts. Logically, and as found in the findings 
and conclusions of the trial judge in the 
Richfield case, the illegal acts were directed 
against the manufacturers and distributors 
of the competing products, including Kar- 
seal’s wax. Such persons and such products 
were the “target” of the illegal practices. 


Apparently, Richfield’s argument is in 
part, that the independent distributors of | 
Karseal’s Wax might have a cause of action, 
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but that Karseal is once removed from the 
distributors and therefore may not sue. We 
need not pass on whether such distributors 
have a cause of action. But it would appear 
that both the manufacturer and the inde- 
pendent distributor have such a cause of 
action. Statutes constitutional on their face 
must be constitutionally applied. Classes or 
categories effected by a statute must rest 
on a realistic basis. To say to a manufac- 
turer of wax, that he may have the protec- 
tion of the antitrust laws in private litigation 
if he hires salesmen for his product, and not 
have such protection if he decides to con- 
tract with a distributor, would appear to be 
an unequal application of the law and un- 
justified dictation as to how he operated his 
business. We are required to interpret con- 
gressional enactments in a manner consist- 
ent with their constitutionality, if possible. 
An interpretation which would read into the 
statute an unjustifiable restriction as to per- 
sons authorized to bring the action might 
call for invalidation of the statute. The lan- 
guage of the statute does not warrant such 
restrictive interpretation. The Congress in 
the Clayton Act, stated in Sec. 4, “Any per- 
son who shall be injured ... may sue.. .”. 
[italics added]. The Congress did not at- 
tempt to limit the relief to those manufac- 
turing or distributing. 

Free enterprise is a basic concept of our 
economy but contained therein is the corol- 
lary of free and fair competition. The broad 
scope of the antitrust laws, was part of the 
legislative scheme “intended in the most 
comprehensive way to provide against com- 
binations or conspiracies in the restraint of 
trade or commerce . . .”, Wilder Mfg. Co. 
v. Corn Products Co. [1915] 236 U. S. 165, 
173, and thus gave substance to those basic 
concepts and corollaries. The Clayton Act 
was part of the overall plan and the “right 
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of the injured party to recover damages was 
intended to provoke greater respect for the 
Act . . .”, Maltz v. Sax, [7 Cir. 1943] 134 
F. 2d 2, 5 [1940-1943 Trape Cases { 56,259] ; 
cert. den. 319 U. S. 722. “The treble damage 
action was intended not merely to redress 
injury to an individual through the pro- 
hibited practices, but to aid in achieving the 
broad social object of the statute.” Fanchon 
& Marco Inc. v. Paramount Pictures, [S. D. 
Cal. 1951] 100 F. Supp. 84, 88 [1950-1951 
Trave Cases { 62,909]; affirmed Fanchon & 
Marco Inc. v. Paramount Pictures Inc. [9 Cir. 
1954] 215 F. 2d 167 [1954 Trape Cases 
1 67,843]; cert. den. 345 U. S. 964. The 
object of the three main statutes (Sherman, 
Clayton and Robinson-Patman Acts) com- 
prising the antitrust laws, “is to protect ‘the 
interstate market’”, Balian Ice Cream Co. v. 
Arden Farms Co., [S. D. Cal. 1950] 94 
F. Supp. 796, 800 [1950-1951 TrapE CAsEs 
{ 62,742].° 

The Richfield case found the effect of the 
illegal practices as alleged herein, on the 
interstate market. The treble damage action 
is a sanction allowed to a private litigant, 
because of the public interest. Such litigant 
must of course show he was proximately 
and not incidentally damaged, by the illegal 
practices. Considering the purposes of the 
antitrust laws, the manufacturer, Karseal, 
has stated a case. 


We conclude that Karseal under the alleged 
facts of this case is “within that area of the 
economy which is endangered by a break- 
down of competitive conditions in a par- 
ticular industry.” Conference case (supra) ; 
that Karseal was within the target area of 
the illegal practices of Richfield; that Kar- 
seal was not only hit, but was aimed at, 
by Richfield. 

The judgment is reversed and remanded with 
direction to overrule the motion to dismiss. 


[] 68,021] Williams, Commissioner of Revenue v. Hirsch, Executrix. 
In the Supreme Court of Georgia. No. 18904. Decided April 11, 1955. 


Georgia Unfair Cigarette Sales Act 


Sales Below Cost Under State Acts—Constitutionality—Georgia Unfair Cigarette 
Sales Act—Due Process Clause.—The Georgia Unfair Cigarette Sales Act of 1949 was 
held null and void on the ground that it offended Article 1, Section 1, paragraph 3 of the 
Georgia Constitution, which provides that no person shall be deprived of life, liberty, or 


®See discussion pp. 800-801. The reported 
case concerned a motion to dismiss and it was 
held a cause of action was stated. The case, on 
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the trial, based essentially on the Robinson- 
Patman Act, resulted in judgment for defend- 
ants and is now on appeal. 
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Williams v. Hirsch 


property except by due process of law. The business of selling cigarettes at wholesale was 
held not to be affected with the public interest. 


See Sales Below Cost, Vol. 2, J 7111. 


For the plaintiff in error: Eugene Cook, Attorney General, Atlanta, Ga.; Frank Twitty, 
Deputy Assistant Attorney General, Camilla, Ga.; John W. Wilson, Assistant Attorney 
General, Atlanta, Ga.; H. Grady Almand; Jr., Assistant Attorney General, Atlanta, Ga.; 


and Joel J. Fryer, Atlanta, Ga, 


For the defendant in error: 
Atlanta, Ga. 


[Cigarette Sales Below Cost Act 
Unconstitutional} 


By the Court: 


CANDLER, Justice [In full text]: Mrs. J. 
N. Hirsch, as executrix, of the estate of 
J. N. Hirsch, deceased, d/b/a J. N. Hirsch, 
pursuant to the provisions of Chapter 92-22 
of the Code of 1933, applied for and ob- 
tained a license from the State Revenue 
Commissioner of Georgia to sell cigars and 
cigarettes at wholesale. On October 10, 
1953, the State Revenue Commissioner noti- 
fied her to show cause on a specified date and 
at a designated place why her license 
should not be revoked for selling cigarettes 
at wholesale for a price less than that fixed 
by the Unfair Cigarette Sales Act of 1949 
(Ga. L. 1949, p. 695). She responded to 
the notice and alleged that she had com- 
mitted no act for which her license could 
be legally revoked and that the price fixing 
provision of the Unfair Cigarette Sales Act 
of 1949 is null and void because it offends 
article 1, section 1, paragraph 3 of the 
Georgia Constitution of 1945, which pro- 
vides that “No person shall be deprived of 
life, liberty, or property except by due 
process of law.” She also attacked the 
constitutionality of the Act on several other 
specified grounds. After a hearing, Honor- 
able W. Vaughn Rice, as Deputy State 
Revenue Commissioner, revoked her license 
for a specified time and thereafter if she 
violated the price-fixing provision of the 
Unfair Cigarette Sales Act of 1949. He 
stayed execution of his order pending a 
final judicial determination of its validity 
and the constitutionality of the Unfair 
Cigarette Sales Act of 1949, provided an 
appeal from his order was made within 
15 days from the date thereof. In his sec- 
ond “Conclusions of Law,’ the Deputy 


Hewleti, Dennis, Bowden & Barton, and Alfred E. Mayer, 


State Revenue Commissioner said “Each and 
every attack on the constitutionality of the 
Unfair Cigarette Sales Act is without merit 
and is hereby overruled.” Within the time 
allowed by law, the respondent appealed to 
the Superior Court of Fulton County. By 
consent the appeal was heard by the court 
without the intervention of a jury and on 
stipulated facts. In the stipulation, the 
respondent admitted that she had offered 
for sale and sold cigarettes at wholesale at 
and for a price less than that fixed by the 
Unfair Cigarette Sales Act of 1949. The 
trial judge found that the business of sell- 
ing cigarettes at wholesale is not one af- 
fected with the public interest and that the 
price fixing provision of the Unfair Cigar- 
ette Sales Act of 1949 is null and void since 
it offends the due process clause of Georgia’s 
Constitution of 1945. The State Revenue 
Commissioner excepted. Held: 


The State Revenue Commissioner con- 
tends that the price-fixing provision of the 
Unfair Cigarette Sales Act of 1949 does not 
offend article 1, section 1, paragraph 3 of 
the Constitution of 1945 which is the due 
process clause thereof; but his position is 
untenable and is controlled adversely to 
him by the rulings in Harris v. Duncan, 
208 Ga. 561 (67 S. E. 2d, 692); Grayson- 
Robinson Stores, Inc. v. Oneida, Ltd. [1953 
Trave CAsEs J 67,442], 209 Ga. 613 (75 
S. E. 2d 161); and Cox-Gardner v. Generai 
Electric Co. [1955 Trape Cases { 67,934], 
Diy Ca: BoeSy Wa CilpWik))s ANS ier wae 
trial judge, these three cases were binding 
precedents; and, as to this Court, the unani- 
mous ruling by a full-bench in Harris v. 
Duncan, supra, is binding on us. However, 
we unreluctantly follow all three of them 
in the case at bar. 

Judgment affirmed. All the Justices con- 
cur. 
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[1 68,022] Sidney Zuckerman v. E. I. du Pont de Nemours & Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 80-394. Dated April 5, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Violations—Prior Government Actions—Pretrial Ruling.—At a pretrial hearing 
in advance of a jury trial of a treble damage action, the court entertained the defendant’s 
motion for rulings on the admissibility of the findings of fact, conclusions of law, and final 
judgment in a prior Government action against the defendant because of the potentially 
high emotive impact such evidence would have on a jury of laymen. 


See Private Enforcement and Procedure, Vol. 2, {[ 9012. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Violations—Prior Government Actions—Evidentiary Facts as Evidence of 
Ultimate Facts—In a treble damage action where the plaintiff intended to introduce in 
evidence the findings of fact, conclusions of law, and judgment in a Government antitrust 
action against the defendant, the court at a pretrial hearing ruled that not every evidentiary 
fact found in the Government action is admissible as prima facie proof of an ultimate 
fact in the treble damage action, but only those evidentiary facts that were necessarily 
made in the Government action are admissible, and that an evidentiary fact necessarily 
determined in the Government antitrust action can be admitted as prima facie proof of 
an evidentiary fact in the treble damage action. 


See Private Enforcement and Procedure, Vol. 2, § 9012.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Violations—Prior Government Actions—Duration of Conspiracy—In a treble 
damage action where the plaintiff intended to introduce in evidence the findings of fact, 
conclusions of law, and judgment in a Government antitrust action against the defendant, 
the defendant objected to the introduction of such material on the ground that there was 
no finding in the Government action that the conspiracy, which was found to exist, was 
in effect at the time that the plantiff claimed that he was damaged. The court overruled 
the objection on the ground that the final judgment in the Government action ordered 
the defendant to license patents which were issued on or before a specified date, which 
was subsequent to the time that the plaintiff claimed that he was damaged. Therefore, 
the conspiracy was in effect at the time the plaintiff was allegedly damaged. 


See Private Enforcement and Procedure, Vol. 2, { 9012.350. 
For the plaintiff: Timen & Waters, New York, N. Y. 
For the defendant: Olwine, Connelly & Chase, New York, N. Y. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1953 Trade Cases { 67,468. 


[Admissibility of Government Proceeding] During pretrial, the defendant has asked 


Tue Court [Sytvesrer J. Ryan, District 
Judge, In full text]: Gentlemen, I’m now 
prepared to dictate upon the record from 
my notes my ruling with respect to the 
extent to which the record and proceedings 
in the Government anti-trust suit will be 
admitted in the trial of this suit. 
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that the Court rule on the admissibility of 
the findings of the facts, conclusions of law 
and final judgment which were made and 
entered in the Government anti-trust equity 
suit which was filed on January 6, 1944 and 
tried in this District Court on April 3d to 
June 30, 1950, entitled United States of 
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America, plaintiff, versus Imperial Chemical 
Industries, Ltd., E. I. DuPont de Nemours 
& Company, Inc., and others, defendants, 
civil action No. 24-13. 


The findings of fact and conclusions of 
law made are contained in two opinions of 
the trial court, one filed on September 28, 
1951; the other filed on May 16, 1952. 


The final judgment was filed on July 30, 
1952. (Later modifications of the final judg- 
ment are immaterial to the issues presented 
in the instant suit.) 

The final judgment provided that both 
the opinions “are certified and adopted as 
the Court’s findings of fact and conclusions 
of law.” 

The defendant has also asked that in the 
event of a ruling of the Court that these 
findings of fact and conclusions of law, and 
the final judgment on the record, are ad- 
missible on the trial of this suit, the Court 
indicate the portions that will be admitted 
and the purpose for which these records 
will be admitted in evidence. 


[Objections] 


The objection of the defendant to the ad- 
mission of these records on this trial is 
upon two grounds: 


1. That the complaint alleges that British 
Nylon Spinners was a member of a con- 
spiracy consisting of three members—the 
defendant duPont, Imperial Chemical In- 
dustries, and British Nylon Spinners, to 
divide world markets and prevent competi- 
tion with respect to nylon; that the com- 
plaint in the Government suit did not 
charge British Nylon Spinners was a co- 
conspirator; that on trial the Government 
did not so contend, that British Nylon 
Spinners was not before the court, nor 
named as a defendant, and whether British 
Nylon Spinners was or was not a Co- 
conspirator was not litigated, and therefore 
that is was not an issue. 

2. That the complaint pleads a claim 
which arose out of transactions alleged to 
have occurred in October, November and 
December, 1949, and that in the pertinent 
records of the prior Government anti-trust 
suit, there was no finding that the unlaw- 
ful conspiracy found to exist continued in 
operation up to or during the period in 
which the plaintiff alleges he suffered injury. 

At pretrial and in advance of the jury 
trial, I am entertaining this motion, ad- 
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dressed to the admissibility of these records, 
of the factual findings and of the decree in 
the Government anti-trust suit because of 
the “potentially high emotive impact on a 
jury of laymen” (Monticello Tobacco Com- 
pany v. American Tobacco Company [1952 
Trapve Cases § 67,300], 197 Fed. 2d, 629, 
633), such evidence would have. 


I deem it desirable to now indicate to 
counsel the extent to which this evidence 
will be admitted on the trial and what I 
rule these factual findings and the decree, 
and the judgment and the record establish 
prima facie, with respect to the claim on 
which plaintiff here seeks recovery. 


[Complaint in Instant Action] 


We must first turn to the complaint filed 
in this suit and ascertain upon what claim 
plaintiff seeks recovery. The complaint in 
substance alleges that the defendant duPont, 
in combination with Imperial Chemical In- 
dustries and others, conspired and agreed 
to divide world markets and eliminate the 
competition of others in the field of nylon; 
that by this agreement the United States 
market was allocated as the exclusive terri- 
tory of duPont, and that in the United 
States competition with respect to nylon 
from Imperial Chemical Industries and 
British Nylon Spinners, Ltd., a British cor- 
poration in which Imperial Chemical In- 
dustries had a 50 per cent interest, was 
eliminated; that duPont misused its United 
States and British patents to accomplish 
this division of world markets, and both 
duPont and Imperial Chemica! Industries 
each voluntarily abstained from trading 
in territory exclusively assigned to the 
other in violation of the anti-trust laws of 
the United States. 

The complaint pleads, and in some detail, 
the filing and prosecution of the Govern- 
ment anti-trust suit against Imperial Chem- 
ical Industries and duPont, and the entry 
of the final judgment, a copy of which is 
annexed to the complaint. The complaint 
alleges that the impact of this unlawful 
agreement upon the plaintiff resulted from 
the following: 

That “During October, 1949” plaintiff en- 
tered into an agreement for the purchase 
and sale of 50,000 pounds of nylon yarn 
to be imported into the United States at 
$5 per pound, delivery to be made at New 
York; that British Nylon Spinners agreed 
to sell him this quantity of nylon yarn; 
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that on or about November 1, 1949, British 
Nylon Spinners, Ltd. refused to make such 
delivery or shipment to the United States 
or sell plaintiff the yarn for import into 
the United States upon the ground that it 
was forbidden by its agreement with duPont 
and Imperial Chemical Industries to sell 
any nylon for import into the United States; 
that plaintiff was unable to purchase the 
yarn elsewhere and was unable to perform 
the agreement he had made for the sale 
of the yarn; that the purchaser of the yarn 
from him obtained a judgment against him 
for $83,277, and that he suffered additional 
damage of $100,000 because of the failure 
of British Nylon Spinners to perform, and 
that this damage was a direct result of 
defendant’s unlawful acts and restraints 
“whereby British Nylon Spinners, half owned 
by Imperial Chemical Industries, refused, 
under its agreement with Imperial Chemical 
Industries and duPont, to sell yarn for im- 
port into the United States of America.” 


The burden is upon the plaintiff to estab- 
lish that the defendant was a party to the 
conspiracy alleged in his complaint, formed 
in violation of the anti-trust laws; that the 
acts alleged were committed by defendant 
or one of its fellow conspirators during the 
course of the conspiracy alleged, and to 
accomplish its purposes and end, and finally 
that those acts so done proximately injured 
plaintiff in his business or property, as he 
alleges in his complaint. 


It is the plaintiff's claim that British 
Nylon Spinners was either the knowing 
accomplice of Imperial Chemical Industries 
or its unwitting tool and agent—not alone 
in employing the British nylon patents to 
manufacture nylon yarn under those pat- 
ents, but to control and limit the sale of 
the product so produced to those restricted 
markets, designated by the unlawful agree- 
ment between Imperial Chemical Industries 
and duPont. It is the intention of the plain- 
tiff to offer on trial portions of the record, 
findings of fact and conclusions of law and 
of the final judgment in the Government’s 
anti-trust suit to establish these facts. 


[Clayton Act, Section 5] 


The Supreme Court has said that by Sec- 
tion 5 of the Act, “Congress intended to 
confer, subject only to a defendant’s enjoy- 
ment of its day in court against a new 
party, as large an advantage as the estoppel 
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doctrine would afford had the Government 
brought suit.” 

(Emich v. General Motors [1950-1951 
TRADE CASES J 62,778], 340 U. S. 558) 


The estoppel which Section 5 of the Act 
applies to the defendant extends “only to 
questions ‘distinctly put in issue and di- 
rectly determined’” (Emich v. General Mo- 
tors, 340 U. S. 569); (see Partmar Corpora- 
tion v. Paramount Picture Theaters [1954 
TrapvE Cases { 67,674], 347 U. S. 89, 102). 


In a Government equity suit, the rule is 
no broader or narrower than the Supreme 
Court said should be applied in the case 
of conviction in an anti-trust prosecution. 
It is in both cases confined to those “issues 
which were essential to the verdict,’ or 
judgment, and which “must be regarded 
as having been determined by the judg- 
ment” (Emich v. General Motors, 340 U. S. 
569). 


[Adjudication in Government Suit] 


Our inquiry must then be directed to 
ascertain what matters were adjudicated in 
the Government anti-trust suit, and this we 
are directed to do by examination of “the 
record of the antecedent case.” 


(Emich v. General Motors, supra, p. 572) 


The suit of the Government was filed 
under Section 4, Title 15, United States 
Code, to restrain and prevent alleged con- 
tinuing violations of Section 1. DuPont was 
named as one of the defendants, as was 
Imperial Chemical Industries. 


As was written in the opinion of Septem- 
ber 28, 1951 


“Tn essence, the complaint charges a con- 
spiracy among the defendants, having as 
its purpose a division of world markets 
and elimination of competition among 
themselves and between them and third 
parties in the trade and commerce of 
chemical products, sporting arms and 
ammunition. The complaint alleges the 
achievement of this purpose by the execu- 
tion of unlawful contracts, agreements, 
arrangements and understandings.” 


It was charged by the Government that 
nylon was an invention and a product with- 
in the scope of these unlawful agreements 
to which the defendant was a party. It was 
found on trial that 


“1, Nylon was wholly a duPont develop- 
ment from the beginning to end. Im- 
perial Chemical Industries made no 
contribution, directly or indirectly, to the 
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discovery of nylon or to any phase of its 

development. Nylon is protected by prod- 

uct and process patents in the United 

States and throughout the world. 

“2. DuPont licensed Imperial Chemi- 
cal Industries under its nylon patents by 
agreement dated March 30, 1939. 

“3. That the exclusive territory granted 
to Imperial Chemical Industries in the 
nylon agreement included the exclusive 
territory “with respect to other products’ 
which were subject to unlawful agree- 
ments. 

“A. That the nylon agreement of 1939 
was illegal because it was part of a licens- 
ing scheme accomplished by concerted 
action of duPont and Imperial Chemical 
Industries for allocation of territories and 
pooling of patents embracing the whole 
of the nylon manufacturing industry and 
the whole of the nylon technology. 

“5. In January, 1946, the duPont-Im- 
perial Chemical Industries nylon licensing 
agreement was cancelled and duPont’s 
British Empire nylon patents were as- 
signed to Imperial Chemical Industries. 

“6. In January, 1940, Imperial Chemi- 
cal Industries granted irrevocable and 
exclusive rights to make nylon yarn from 
nylon polymer, which is manufactured by 
Imperial Chemical Industries, to British 
Nylon Spinners, Ltd. Imperial Chemical 
Industries has a stock interest of 50 per 
cent in British Nylon Spinners; the re- 
maining 50 per cent is held by Courtaulds, 
Inc. The British Nylon Spinners is in 
the business of manufacturing and dis- 
tributing nylon yarn. 

“7 That a second license was granted 
to British Nylon Spinners after the as- 
signment of the British patents to Im- 
perial Chemical Industries. 

“8 That at no time was a license under 
the United States patents granted to 
Imperial Chemical Industries to import 
nylon yarn into the United States. 

“QO, The United States patents were 
used as a means to prevent Imperial 
Chemical Industries from bringing ex- 
ports of nylon products in the hands of 
others, to the United States.” 

It was specifically decreed that the agree- 
ment between duPont and Imperial Chemi- 
cal Industries concerning the British nylon 
patents should be cancelled. 

It should here be noted that it was not 
charged in the complaint or on trial that 
British Nylon Spinners was a conspirator 
with Imperial Chemical Industries and 
duPont in its unlawful agreement to divide 
world markets and restrain United States 
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world trade, and there was no finding that 
the British Nylon Spinners was a con- 
spirator. 

In the Government anti-trust suit, it was 
found and necessarily adjudicated on the 
trial of that suit, that duPont had conspired 
with Imperial Chemical Industries in re- 
straint of United States trade; that both the 
licensing and subsequent assignment to 
Imperial Chemical Industries of the British 
Nylon patents were unlawfully given for 
this wrongful purpose; that duPont re- 
frained from granting Imperial Chemical 
Industries a license to import British man- 
ufactured nylon into the United States to 
accomplish the agreed upon division of 
world markets; that any rights British 
Nylon Spinners enjoyed under the British 
patents were secured under—through Im- 
perial Chemical Industries under its agree- 
ment with duPont and that the unlawful 
restraints placed upon imports into the 
United States of nylon yarn of British 
manufacture applied to nylon yarn produced 
by British Nylon Spinners. 

It appeared from exhibits presented in 
the trial of the Government anti-trust suit 
that British Nylon Spinners was not or- 
ganized until after the 1939 nylon licensing 
agreement between duPont and Imperial 
Chemical Industries; there was no proof 
that British Nylon Spinners was created 
with the purpose of furthering the division 
of territories and restraints which had been 
agreed upon between duPont and Imperial 
Chemical Industries, nor was there proof 
that this was either knowingly consented 
to, approved or participated in by Courtaulds, 
Imperial Chemical Industries’ partner in 
the venture. 

It was, however, affirmatively found in 
the Government anti-trust suit, 1, that 
British Nylon Spinners was the sole and 
exclusive means adopted by Imperial Chem- 
ical Industries to apply the British patents 
to the production of nylon yarn. 

2. That the exclusive sub-license to Brit- 
ish Nylon Spinners of the British patents 
conformed to the restrictive market provi- 
sions of the license granted to Imperial 
Chemical Industries by duPont. 

3. That this sub-license to British Nylon 
Spinners was by understanding between 
British Nylon Spinners and Imperial Chem- 
ical Industries surrendered to Imperial Chemi- 
cal Industries as part of the Imperial Chemical 
Industries’ agreement with duPont to sur- 
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render its license and receive an assignment 
of the British patents. 

4. That it was agreed between Imperial 
Chemical Industries and British Nylon Spin- 
ners that upon the assignment of the Brit- 
ish patents to Imperial Chemical Industries, 
Imperial Chemical Industries would grant 
to British Nylon Spinners a new and direct 
license which would retain the restrictive 
market provisions of the original sub-license. 


Thus, it was found in the Government’s 
anti-trust suit that British Nylon Spinners 
was a means employed by Imperial Chem- 
ical Industries to apply the British patents 
and to unlawfully control the manufactured 
product with respect to the markets in 
which it might be sold. 


[Ultimate or Evidentiary Facts] 


To determine what portions of the record 
in the Government anti-trust suit are to 
be admitted, we must inquire (1) Was the 
fact found in the Government’s suit ultimate 
or evidentiary? 

(2) Does plaintiff seek to use that fact 
as prima facie proof of an ultimate or evi- 
dentiary fact in this treble damage suit? 


Plaintiff must show as elements of his 
claim, among other things, that (1) British 
Nylon Spinners was part of the unlawful 
operation of which duPont was another 
part, and (2) that British Nylon Spinners 
defaulted on its contract with plaintiff pur- 
suant to this unlawful operation of which 
duPont was a moving cause. 


There is presented this situation. The 
evidentiary fact found in the Government 
suit is that British Nylon Spinners was 
part of the unlawful operation of which 
duPont was another part, and this is an 
ultimate fact in plaintiff’s instant suit. The 
question presented is, can an evidentiary 
fact found in a Government anti-trust suit 
be used as prima facie proof of an ultimate 
fact in a treble damage action? It is here 
that the determination in Monticello be- 
comes operative. Not every evidentiary fact 
found in the Government action is admissi- 
ble as prima facie proof of an ultimate fact 
in the treble damage action, but only those 
that were necessarily made in the Govern- 
ment suit. That British Nylon Spinners 
was part of the unlawful operation was 
necessarily found in the Government suit. 


Means employed to further the unlawful 
conspiracy and the extent to which those 
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means were used for the accomplishment 
of the wrongful purpose sought to be 
achieved, were facts necessarily adjudicated 
in the condemnation of the Imperial Chem- 
ical Industries-duPont nylon agreements. 
Evidence on this aspect of the Governments 
anti-trust suit concerned more than a col- 
lateral matter. It provided one of the 
principal supports to sustain the ultimate 
finding that the conspiracy existed and was 
afoot to divide territories and to limit and 
restrict United States imports and’ exports. 

Plaintiff further contends that British 
Nylon Spinners defaulted on its contract 
with him in pursuance of the unlawful oper- 
ation found to exist in the Government 
anti-trust suit. On this element of his claim, 
he again seeks to use the findings of illegal- 
ity in the Government anti-trust suit. The 
ultimate fact is the impact; an evidentiary 
fact in the illegality. 

Plaintiff asks that the inference be drawn, 
together with inferences he seeks to have 
drawn from other evidence on this line of 
proof, that this was the reason British 
Nylon Spinners refused to ship to him. 
Thus, he is using the decree to prove prima 
facie an evidentiary fact. 

The plaintiff is using the decree as proof 
prima facie of an evidentiary fact in the 
line of proof to establish the ultimate fact 
of the impact upon him. The plaintiff must 
prove that the unlawful operation was the 
cause of British Nylon Spinners’ failure to 
ship nylon to him. The decree on this line 
of proof can be used to show only that 
there was an agreement, to which British 
Nylon Spinners was connected, dividing 
world markets. This is still not enough to 
establish, sufficiently to carry him to the 
jury, the ultimate fact that this agreement 
was the cause of British Nylon Spinners’ 
failure to ship to him. That is to say, that 
on this line of proof plaintiff may use the 
pertinent findings only as some evidence 
tending to establish the impact of the un- 
lawful operation upon him. 

The Evergreens v. Numan, 141 F. 2d, 
927, (Second Circuit) held that “No fact 
decided in the first (suit), whether ultimate 
or a mediate datum, conclusively establishes 
any mediate datum in the second, or any- 
thing except a fact ultimate in that suit.” 

This holding, it may be argued, would 
impel a ruling that the determinations in 
the Government suit may not be admitted 
as proof on the second element mentioned, 
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that is, that British Nylon Spinners de- 
faulted on its contract with plaintiff pur- 
suant to this: unlawful operation of which 
duPont was a moving cause. Two factors 
lead, however, to a contrary conclusion— 
first, the finding of the Government suit is 
not being used conclusively, but only as 
prima facie proof; secondly, Congress in- 
tended a boon to anti-trust plaintiffs by 
enacting this Section. 


Evergreens, I hold, is inapplicable and an 
evidentiary fact necessarily determined in 
the Government anti-trust suit can be ad- 
mitted as prima facie proof of an evidentiary 
fact in the private anti-trust suit. 


The first ground of the objection to the 
admission of the record—the findings of 
fact, conclusions of law and the judgment 
in the Government anti-trust suit 1s over- 
ruled. 


[Duration of Conspiracy] 


I now come to the second objection raised 
by the defendant, and that is, that there 
was no finding in the Government suit that 
the unlawful conspiracy was in effect in the 
fall of 1949 at the time plaintiff claims he 
suffered his wrong. I think that before I 
discuss this second ground of objection, I 
should also add the following: 


The findings and judgment are to be 
offered in evidence against duPont. DuPont 
is the defendant in this private anti-trust 
suit. DuPont would be estopped from de- 
nying these matters, if relevant, in another 
suit filed by the Government. 

The decision I have reached as to the 
admissibility of the pertinent findings and 
portions of the decree is based solely upon 
the finding that the British Nylon Spinners 
was a means employed by Imperial Chem- 
ical Industries to accomplish the unlawful 
restraints upon which it had agreed. 

I now come to the second objection raised 
by the defendant—that is, that there was 
no finding in the Government suit, that the 
unlawful conspiracy was in effect in the fall 
of 1949 at the time plaintiff claims he suf- 
fered his wrong. 

It is urged by the defendant that conclu- 
sion of law No. 2—which recites that 
“Beginning some time prior to 1920 and 
thereafter up to the filing of the complaint 
in this suit, duPont and Imperial Chemical 
Industries were engaged in a com- 
bination and conspiracy in restraint of trade 
and commerce ’—is a reiteration or 
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summary of factual findings made in the 
opinion of September 28, 1951, and consti- 
tutes a definitive finding that the conspiracy 
found ended and terminated on January 6, 
1944. The record and the entire contents 
of the two opinions and the final judgment 
lend no support to this and in fact estab- 
lishes to the contrary that the conspiracy 
was found to be in operation up to the 
time of trial. 


Perhaps the clearest evidence that this 
was so found is the provision in the final 
judgment providing for the compulsory’ 
licensing of patents “issuing on or before 
June 30, 1950” which was the last day of 
trial, and for the disclosure to such licensees 
of methods and processes used in practicing 
commercially “as of June 30, 1950” the in- 
ventions claimed in the patents to be so 
licensed. 


This covers patents issued and the proc- 
esses employed for a period of more than 
six years beyond the date defendant now 
contends was found to be the terminal date 
of the conspiracy. Many and valuable pat- 
ents were shown to have been issued during 
this time. They were subjected to compul- 
sory licensing. No appeal was filed from 
these separate provisions of the final judg- 
ment for the simple reason that the defend- 
ant must have recognized that they found 
support in the findings and that it had been 
found that the conspiracy had continued up 
to that date. 

The second objection is, on the record of 
the trial, upon the findings and the final 
judgment, overruled. 


[Procedure at Trial] 


The record of the Government’s anti-trust 
suit is therefore admitted on trial to the 
extent and for the purposes I have indi- 
cated. This is to be accepted as a ruling 
which will govern the admissibility of the 
evidence which is to be received upon trial 
and the defendant may, if it so elects, now 
note its exception upon the record. 


Mr. GrseLtt: Well, of course, I do note 
my exception, your Honor. I also would 
like to have it understood that I have a 
continuing exception. This problem is going 
to come up throughout the trial. I wouldn’t 
want to be constantly raising it whenever 
the issue is presented. 

Tue Court: So that your rights may be 
fully protected, I will, at the time the por- 
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tions of the record, conclusions, opinions 
or final judgment are offered in evidence, 
afford you opportunity, either in the pres- 
ence of the jury or in their absence, as you 
desire, to state anew your objections upon 
the record, and to state any other additional 
grounds for objection to the receipt of those 
records in evidence, which may occur to 
you or which further research might dis- 
close to you between now and the time that 
they are offered on the trial. I will at that 
time consider any additional grounds for 
objection that you desire to urge, and I 
indicate it to you now, so that you may not 
be surprised at the trial and the plaintiff 
may be informed as to the intent and pur- 
poses for which the record in the Govern- 
ment anti-trust suit is to be received, and 
you may prepare and guide yourselves as 
trial counsel accordingly. 

Mr. GeseLtL: Your Honor, may I ask 
also, as a matter of clarification—is it your 
ruling that these two opinions of your 
Honor and the judgment come in in toto, 
or do we still have before us the determina- 
tion of the question of the mechanics of 
implementing your ruling? 

THe Court: Well, it was indicated in 
argument off the record such portions, and 
reference was made to specific portions 
which the plaintiff intended to offer on trial. 
It is my purpose to limit the introduction 
of these records to such matters as are 
relevant to the issues now before us. 


Certainly, for instance, findings with ref- 
erence to the jointly owned companies, or 
findings with reference to products other 
than nylon are entirely immaterial to this suit. 


If I were to permit excursions into those 
fields, we become bogged down with a trial 
of irrelevant and immaterial matters. 


I am going to direct at this time that the 
plaintiff specifically prepare and specify in 
detail an itemized statement of the particu- 
lar portions of the record, of the opinions 
filed, and of the judgment, that he intends 
to offer on the trial, and that that be served 
upon the defendant. I think if you give 
him that Monday morning, that should be 
time, and in the meantime, so that there 
might be no confusion resulting from it, I 
think that just a casual reference in the 
opening to the nature of your proof would 
be enough to satisfy the interests of justice 
and protect your clients’ rights, and to ac- 
quaint the jury with the nature of the proof 
you're going to offer. 
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If, however, you want to expatiate at 
great detail, then you'll have to serve this 
notice not later than Friday upon the de- 
fendant so that they may examine it before 
your opening. 

Mr. Waters: I will follow the Court’s 
instructions. I will state now, in general 
terms— 

Tue Court: It’s not instructions. It’s 
just to be specific as to the portions you 
intend to offer. 


Mr. Waters: Yes, I was about to say, if 
the Court please, that I will state in general 
terms now that I will offer only such por- 
tions of the record as bearing directly on 
the allegations of the complaint and which 
support the record. 


THE Court: Well, I think, so that there 
will be no confusion about it— 


Mr. Waters: I will do as you say. 


THE Court: I direct that you give them 
a specification in detail as you pointed out. 


Mr. GEsELL: Of course, we have this 
problem, your Honor, which excepts to your 
Honor’s ruling throughout the trial—the 
selection of these excerpts, concerning which 
I think your Honor should be fair, to pre- 
sent a well-rounded picture of what has 
been determined, and it may very well be 
that there are portions of these opinions 
which apply to the same issues, which 
should be included to the jury. We ought 
to work out some mechanics. 

THE Court: Well, you can’t specify to 
the plaintiff what portions you will offer 
until you first see what he will offer. 


Mr. GESELL: That’s my point. 


THe Court: You may either offer that 
as part of your case or, if you want it all 
received at one time for orderly under- 
standing, I will permit you even to interrupt 
the plaintiff's presentation and receive from 
you such portions as you feel are relevant 
which have not been offered by the plain- 
tiff, and that upon the theory that when 
portions of a document, of a lengthy docu- 
ment are offered in evidence, the other side 
should be afforded the immediate opportu- 
nity of offering such portions as he deems 
relevant which were not offered by his 
opponent. 


Suppose, then, after you get his specifi- 


cations on Monday—you are going to serve 
them Monday? 
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Mr. WATERS: 
to do that. 


I believe that I will be able 


Tue Court: As soon as possible then 
thereafter, you will serve your additional 
specifications. 


Yes. 


THE Court: Now, it would seem to me 
that an orderly way to proceed would be 
not to offer this judgment in the very be- 
ginning of your case. In that way we will 
afford the defendant an opportunity to study 
what you expect to offer and to determine 
what he wants to offer with reference to 
the anti-trust case. 


Mr. WATERS: 
my mind. 


Mr. GESELL: 


That raises a thought to 


Tue Court: If, however, you think it’s 
going to seriously interfere with the trial 
strategy of your case, you do what you 
think best. 
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Mr. Waters: On the mechanics here, if 
I should give a specification of what I 
intend to rely upon and offer with respect 
to the record, and the defendant then offers 
additional material which should proceed 
beyond the scope of my specifications, I 
should like to know if that opens the door 
to me? 


Tue Court: We are not going to have 
this thing carried on indefinitely. 


Mr. Waters: Yes. 


THE Court: We are not going to have 
this criss-cross back and forth going on, 
each side offering a counter-offer so that 
we will never end it. It must be controlled 
by reason and sound common sense. 

Mr. Waters: I really doubt that that 
will come to pass. 

Tue Court: Suppose we have a five- 
minute recess and then I will rule on the 
other matter. 


[7 68,023] United States v. Magcobar, Inc. (formerly named Kobe, Inc.), Dresser 
Industries, Inc., Clarence J. Coberly, Dresser Equipment Company, and Kobe, Inc. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 13460-BH. Filed April 6, 1955. 


Case No. 1073 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Hydraulic Oil Well Pumps.—A manufacturer of hydraulic oil 
well pumps was ordered by a consent decree to grant to any applicant a non-exclusive, 
unrestricted, and unconditional license to make, use, and vend hydraulic oil well pumps 
under specified patents. The manufacturer was permitted to charge a reasonable and 
nondiscriminatory royalty in connection with such licensing. The decree prohibited the 
manufacturer from disposing of any patents which deprives it of the power to grant such 
licenses and from instituting any suit for infringement of any patent which must be licensed. 
The manufacturer was ordered to give notice in trade journals that it is required to grant 
such licenses. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30, 8421. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisition of Assets and Stock.—For a period of ten years, a manufacturer of hydraulic 
oil well pumps and other defendants were prohibited by a consent decree from acquiring 
any of the assets, business or good will of, or any of the shares of stock or other financial 
interest in, another defendant. The decree provided that in the event that any defendant 
intends to acquire any assets, stock, or other financial interest in any person engaged in 
the manufacture, sale, or distribution of such pumps, such defendant is ordered to give the 
Attorney General notice of such intention. 

See Combinations and Conspiracies, Vol. 1, | 2005.460; Monopolies, Vol. 1, { 2610.120. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and William D.— 
Kilgore, Jr., Marcus A. Hollabaugh, Harry N. Burgess, Max Freeman, James M. McGrath, 
and Edward R. Minor. 


For the defendants: Rufus S. Day, Jr. and Ford Harris, Jr 
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Final Judgment 


BENJAMIN Harrison, District Judge [Jn 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on April 
10, 1951, and its supplemental complaint 
herein on August 16, 1954, and the original 
defendants, Magcobar, Inc. (formerly named 
Kobe, Inc.), Dresser Industries, Inc., and 
Clarence J. Coberly, having appeared and 
filed their answers to such complaint deny- 
ing the substantive allegations thereof, and 
Dresser Equipment Company, and Kobe, 
Inc. (a new corporation incorporated on 
April 29, 1954), having been made parties 
defendant herein and appeared, and all 
original and additional defendants having 
filed their answers to such supplemental 
complaint denying the substantive allega- 
tions thereof, and plaintiff and all defend- 
ants, by their attorneys herein, having 
severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without admission by any party in respect 
of any such issue; 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon the consent of the parties hereto, 
it is hereby 


Ordered, adjudged and decreed as follows: 


Ji 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. The 
complaint states a cause of action against 
defendants Magcobar, Inc., Dresser Industries, 
Inc., and Clarence J. Coberly, and the sup- 
plemental complaint states a cause of action 
against defendants Dresser Equipment Com- 
pany and Kobe, Inc. (a new corporation 
incorporated on April 29, 1954) under Sec- 
tions 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act as amended. 


II 
[Definitions] 


As used in this Final Judgment: 


(A) “Hydraulic oil well pump” means an 
assembly consisting of a pump and a fluid 
actuated motor, which assembly is adapted 
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to be positioned below or partially below 
the well fluid level of an oil well, and the 
purpose of which is to pump oil to the 
surface, and all component parts used or 
usable in connection therewith; 


(B) “Patents” means 


(1) any United States Letters Patent is- 
sued on or before June 30, 1954; 

(2) applications for United States Letters 
Patent made on or before such date and 
patents issued after such date on said appli- 
cations or on any divisions or continuances 
thereof; 

(3) reissues or extensions of any of the 
foregoing patents; and 

(4) rights under any of the foregoing 
patents or applications, 


relating to the manufacture, installation or 
use of hydraulic oil well pumps; 


(C) “Person” means any individual, part- 
nership, firm, corporation, association, trustee, 
or any other business or legal entity. 


It 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, agents, directors, 
employees, subsidiaries, successors and as- 
signs, and to all persons in active concert 
or participation with such defendant who 
shall have received actual notice of this 
Final Judgment by personal service or other- 
wise. 


IV 
[Licensing of Patents—Provisions] 


(A) Defendant Kobe, Inc. (incorporated 
on April 29, 1954) is ordered and directed: 


(1) Insofar as it has the power or author- 
ity to do so, to grant to any applicant 
making written request therefor, a non-ex- 
clusive, unrestricted and unconditional li- 
cense to make, use and vend, in connection 
with hydraulic oil well pumps or pumping, 
for the life of the patents, under any, some 
or all of the patents owned or controlled by 
it on June 30, 1954, including, but not limited 
to, those patents and applications for patents 
listed in Exhibit A attached hereto [not 
reproduced], without any limitation or con- 
dition whatsoever except that: 


(a) a reasonable and nondiscriminatory 
royalty may be charged and collected; 
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(b) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor who may report to the defendant 
licensor only the amount of the royalty 
due and payable and no other information; 


(c) the license may be nontransferable; 


(d) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of its books and 
records as provided in this Section IV; 


(e) the license must provide that the 
licensee may cancel the license at any time 
by giving thirty (30) days’ notice in 
writing to the licensor; 


(2) Upon any application for a license in 
accordance with the provisions of subsection 
(1) of this Section IV, to advise the appli- 
cant of the royalty it deems reasonable for 
the patent or patents to which the applica- 
tion pertains. If the defendant and the appli- 
cant are unable to agree upon what constitutes 
a reasonable royalty, the defendant may apply 
to this Court for a determination of a rea- 
sonable royalty, giving notice thereof to the 
applicant and the Attorney General, and 
shall make such application forthwith upon 
request of the applicant. In any such pro- 
ceeding the burden of proof shall be upon 
the defendant to establish a reasonable 
royalty. Pending the completion of any 
such court proceeding, the applicant shall 
have the right to make, use and vend under 
the patents to which its application pertains, 
without the payment of royalty or other 
compensation, subject, however, to the fol- 
lowing provisions: The defendant may, with 
notice to the Attorney General, apply to this 
Court to fix an interim royalty rate pending 
final determination of what constitutes a 
reasonable royalty. If this Court fixes such 
interim royalty rate, a license shall then 
issue to the applicant providing for the 
periodic payment of royalties at such in- 
terim rate from the date of the making of 
such application by the applicant; and 
whether or not such interim rate is fixed, 
any final order may provide for such read- 
justments including retroactive royalties as 
this Court may order after final determina- 
tion of a reasonable and nondiscriminatory 
royalty; if the applicant fails to accept a 
license under this Section IV or fails to pay 
the royalties agreed upon or established by 
the Court, such action shall be ground for 
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the dismissal of his application, and his 
rights under this subsection (A) shall 
terminate; 


(3) To refrain from instituting, or threat- 
ening to institute, or mantaining any action 
or proceeding against any person for acts 
of infringement of any patents owned or 
controlled by the defendant and required to 
be licensed under this Section IV, unless 
such person has failed or refused to accept 
a license as provided for in this Section IV 
after being requested in writing so to do 
by the defendant. 


(B) Nothing herein shall prevent any ap- 
plicant from at any time attacking the 
validity or scope of any of the aforesaid 
patents nor shall this Final Judgment be 
construed as importing any validity or value 
to any of the said patents. 


V 


[Disposition of Patents and Infringe- 
ment Suits] 


Defendant Kobe, Inc. (incorporated on 
April 29, 1954) is enjoined and restrained 
from: 


(A) Making any disposition of any patents, 
patent applications, or rights with respect 
thereto, or any other arrangement which 
deprives it of the power or authority to 
grant the licenses provided for in Section 
IV hereof, unless it requires, as a condition 
of such disposition, or arrangement, that the 
purchaser, transferee, assignee, licensee, or 
other party, as the case may be, shall ob- 
serve the requirements of Section IV hereof 
and such purchaser, transferee, assignee, 
licensee or other party shall file with this 
Court, prior to the consummation of said 
transaction, an undertaking to be bound by 
the said provisions of this Final Judgment; 


(B) Instituting, threatening to institute 
or maintaining any suit or counterclaim for 
infringement of, or for collection of damages 
or other compensation for any infringement 
of any patent to which Section IV of this 
Final Judgment relates, for acts alleged to 
have occurred prior to the date of entry of 
this Final Judgment; 

(C) Issuing or conditioning any license 
under any patent which directly or indirectly 
limits or restricts the price or terms of sale 
or any other disposition of any licensed 
product. 
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VI 
[Acquisition of Stock or Assets] 


(A) Defendants Magcobar, Inc., Dresser 
Industries, Inc., and Dresser Equipment 
Company are, for a period of ten years from 
the date of the entry of this Final Judgment, 
jointly and severally enjoined and restrained 
from acquiring, directly or indirectly, any 
of the assets (except goods or products 
bought in, or incidental to, the ordinary 
course of business), business or good will 
of, or any of the shares of stock or other 
financial interest in, Kobe, Inc. (incorporated 
on April 29, 1954) or any successor thereto; 


(B) In the event any defendant intends, 
at any time after the date of this Final Judg- 
ment, to acquire, directly or indirectly, any 
of the assets (except goods or products 
bought in, or incidental to, the ordinary 
course of business), business or good will 
of, or any of the shares of stock or other 
financial interest in, any person engaged in 
the manufacture, sale or distribution of 
hydraulic oil well pumps, such defendant is 
ordered and directed to give to the Attorney 
General notice of such intention not less 
than sixty (60) days prior to the consumma- 
tion of any such acquisition. 


VII 
[Notice of Judgment] 


Defendant Kobe, Inc. (incorporated on 
April 29, 1954) is ordered and directed: 


(A) To notify all persons known by it 
to be engaged in the manufacture of hy- 
draulic oil well pumps or parts thereof, of 
the entry of this Final Judgment by mailing 
a copy of this Final Judgment to each of 
such persons; 


(B) To insert, in at least two trade 
journals of general circulation, in each of 
them three times, in the first, third, and 
fifth months following the date of the entry 
of this Final Judgment, a notice that, pur- 
suant to this Final Judgment, it is required 
to grant licenses under its patents relating 
to hydraulic oil well pumps on a reasonable 
royalty basis and that a list of such patents 
and a copy of this Final Judgment will be 
furnished on request. 
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VIII 
[Inspection and Complhance]. 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to any defendant, made to its prin- 
cipal office, be permitted: 


(A) Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other re- 
cords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final 
Judgment, and 


(B) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 
Upon request such defendant shall submit 
such reports in writing to the Department 
of Justice with respect to matters contained 
in this Final Judgment as may from time to 
time be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means provided in this Section VIII 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


TeXe 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of the 
provisions thereof, for the enforcement of 
compliance therewith and for the punish- 
ment of violations thereof, 
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[] 68,024] United States v. Las Vegas Merchant Plumbers Association; Merchant 
Plumbers Exchange, Inc.; A. R. Ruppert Plumbing and Heating Company; United Plumb- 
ing and Heating Company; A. R. Ruppert; Joe Davis; Ruben Cohen; Jack Hynds; Dan 
Jacomini; Don McGarvie; Bernard V. Provenzano; and Ralph Alsup. . 


In the United States District Court for the District of Nevada. Civil No. 14. Civil 
No. 939 (Old). Filed March 29, 1955. 


Case No. 1080 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Consent Decree—Practices Enjoined— 
Bidding Practices—Plumbing and Heating Contractors, Trade Associations, and Union 
Representative.—Plumbing and heating contractors, trade associations of such contractors, 
and a union representative of plumbers and pipefitters were each enjoined by a consent 
decree from (1) utilizing the services of a common estimator in determining prices to be 
used in submitting bids or estimates, (2) participating in any organization having the 
purpose of influencing the submission or composition of bids or estimates, (3) agreeing 
with any plumbing contractor as to the prices to be submitted in bids or estimates, or 
(4) submitting complementary or factitious bids or estimates. Compelling adherence to 
any prices, discounts, or system of pricing also was prohibited. 


See Combinations and Conspiracies, Vol. 1, J 2011.065, 2101.063. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal to 
Deal.—Plumbing and heating contractors, trade associations of such contractors, and a 
union representative of plumbers and pipefitters were each enjoined by a consent decree 
from taking action in conjunction with any plumbing contractor to coerce or compel any 
wholesaler either to sell exclusively to or to refrain from selling to any designated 
customer or purchaser. 


See Combinations and Conspiracies, Vol. 1,  2005.533. 


Combinations and Conspiracies—Labor Unions—Consent Decree—Practices Enjoined 
—Withholding Labor.—A union representative of plumbers and pipefitters was prohibited 
by a consent decree from combining or conspiring with any plumbing contractor to 
withhold qualified journeymen or apprentice plumbers or pipefitters from any licensed and 
otherwise qualified plumbing contractor or from coercing any journeymen or apprentice 
plumber or pipefitter to refuse to accept from or to refuse to continue employment by any 
licensed and otherwise qualified plumbing contractor, except when acting under the 
instructions from a bona fide labor union as to matters involving a labor dispute. 


See Combinations and Conspiracies, Vol. 1, J 2101.063. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Dissolution of Association—A trade association of plumbing contractors was ordered 
by a consent decree to institute such proceedings as may be necessary to terminate and 
dissolve its corporate existence. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Madison B. Graves, 
United States Attorney; and Wm. D. Kilgore, Jr., Vincent Gorman, Lyle L. Jones, and 
Don H. Banks. 


For the defendants: David Zenoff for Las Vegas Merchant Plumbers Assn.; Mer- 
chant Plumbers Exchange, Inc.; A. R. Ruppert Plumbing and Heating Co.; United 
Plumbing and Heating Co.; A. R. Ruppert; Joe Davis; Ruben Cohen; Jack Hynds; Dan 
Jacomini; Don McGarvie; and Bernard V. Provenzano. G. William Coulthard for ING IR 
Ruppert and A. R. Ruppert Plumbing and Heating Co. George E. Marshall for Dan 
Jacomini. John W. Bonner for Ralph Alsup. 
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Final Judgment 


Rocer T. Forey, District Judge [Jn full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on May 7, 1951, and the undersigned de- 
fendants having appeared by counsel; and 
the plaintiff and said defendants, by their 
respective attorneys, having severally con- 
sented to the entry of this Fina] Judgment 
without trial or adjudication of any issue of 
fact or law herein, and without admission 
of any of the parties with respect to any 
such issue; and the court having fully con- 
sidered the matter and being duly advised; 


Now, therefore, before any testimony has 
been taken, and without trial or adjudica- 
tion of any issue of fact or law herein, and 
upon consent of the parties hereto, it is 
hereby ordered, adjudged and decreed as 
follows: 


if 
[Sherman Act] 


The court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states a cause of action against 
the undersigned defendants under section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies”, commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Association” shall mean the de- 
fendant Las Vegas Merchant Plumbers 
Association, an incorporated trade associa- 
tion organized and existing under the laws 
of the State of Nevada, and having its 
principal place of business in Las Vegas, 
Nevada; 

(B) “Exchange” shall mean the defendant 
Merchant Plumbers Exchange, Inc., a cor- 
poration organized and existing under the 
laws of the State of Nevada, and having its 
Principal place of business in Las Vegas, 
Nevada; 

(C) “Defendants” shall mean those de- 
fendants who consent to the entry of this 
Final Judgment; 

(D) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
or other business or legal entity; 
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(E) “Plumbing and heating supplies” 
shall mean the various commodities which 
are customarily installed in residential, com- 
mercial and other buildings by skilled labor 
as a part of plumbing or heating systems, 
including, among other things, cast iron 
enamelware products, vitreous chinaware, 
bathtubs, water closets, sinks, lavatories, 
hot water heaters, showers, laundry trays, 
pipe, pipe connections, furnaces, hot air and 
water or steam pipes or conduits, radiators, 
blowers, and appurtenant fixtures; 


(F) “Wholesalers” shall mean those per- 
sons engaged in the business of purchasing 
plumbing and heating supplies from manu- 
facturers for sale to plumbing contractors 
and others; 

(G) “Plumbing contractors” shall mean 
those persons engaged in the business of 
distributing, selling, installing, altering and 
repairing plumbing and heating supplies. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its or his officers, agents, 
servants, employees, subsidiaries, succes- 
sors, assigns, and attorneys, and to those 
persons in active concert or participation 
with them who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 7 


IV 
[Collusive Pricing and Bidding Practices] 


Each of the defendants is enjoined and 
restrained from: 

(A) Employing or otherwise utilizing the 
services of the same or a common estimator 
used by any other plumbing contractor, 
including but not limited to those plumbing 
contractors named as defendants herein, in 
determining prices to be used in submitting 
estimates or bids for the sale or installation 
of plumbing and heating supplies; 

(B) Organizing, operating, or participat- 
ing in any organization having the purpose 
or effect of influencing in any way the sub- 
mission or composition of bids or estimates 
by any plumbing contractor, or the award- 
ing of contracts thereon; 

(C) Taking action in conjunction or as- 
sociation with any plumbing contractor or 
group thereof to coerce, compel or induce 
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adherence to any particular prices, dis- 
counts, pricing policy, or system of pricing 
on the part of any wholesaler, or to coerce, 
compel or induce any wholesaler either to 
sell exclusively to or to refrain from selling 
to any designated customer or purchaser 
or any class or group thereof; 

(D) Agreeing with any plumbing con- 
tractor, or taking any action in connection 
with any such contractor, concerning the 
prices to be submitted in estimates or bids, 
or the prices to be charged for the sale of 
plumbing and heating supplies or for the 
installation of said supplies; or 

(E) Submitting cormplementary or facti- 
tious estimates or bids for the sale or in- 
stallation of plumbing and heating supplies 
to any general contractor, architect, builder 
or consumer. 


V 
[Withholding of Labor Prohibited] 


The defendant Ralph Alsup is enjoined 
and restrained from: 

(A) Combining or conspiring or other- 
wise acting pursuant to any agreement or 
understanding with any plumbing contrac- 
tor or group thereof, to withhold or threaten 
to withhold qualified journeymen or ap- 
prentice plumbers or pipefitters, when avail- 
able, from any licensed and otherwise 
qualified plumbing contractor, except when 
acting under and pursuant to instructions 
from Local #525 of the United Association 
of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the 
United States or other bona fide labor 
union, as to matters involving or growing 
out of a labor dispute; or 

(B) Coercing, inducing or persuading or 
attempting to coerce, induce or persuade 
any journeyman or apprentice plumber or 
pipefitter to refuse to accept from or to 
refuse to continue employment by any li- 
censed and otherwise qualified plumbing 
contractor except when acting under and 
pursuant to instructions from said Local 
#525, or other bona fide labor union, as to 
matters involving or growing out of a labor 
dispute. 

VI 


[Dissolution of Exchange] 


(A) Defendant Exchange, within sixty 
(60) days of the date of entry of this Final 
Judgment, shall institute and complete such 
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proceedings as may be appropriate and 
necessary to terminate and dissolve its 
corporate existence. 


(B) Within ninety (90) days of the date 
of entry of this Final Judgment, an official 
of the defendant Exchange shall notify this 
Court and the Attorney General of the 
United States, in writing, of the action 
taken by it in compliance with this Section 
VI(A). 

(C) Each defendant is enjoined and re- 
strained from reviving said Exchange or 
forming any organization like or similar to 
the said defendant Exchange with similar 
objectives or purposes. 


VII 


[Notice of Judgment—Association 
Membership | 


The defendant Association is ordered and 
directed to: 

(A) Furnish to each of its present mem- 
bers and to each of its future members a 
copy of this Final Judgment and to obtain 
and keep on file receipts showing deliveries 
of said copies; and 

(B) Admit to membership any bona fide 
plumbing contractor making written appli- 
cation therefor, provided, however, such 
contractor may be dropped from member- 
ship for failure to pay dues. 


VIII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted: 

(A) Reasonable access during the office 
hours of sttch defendant to. all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant relating to any matters contained 
in this Final Judgment; and 

(B) Subject to the reasonable conven- 
ience of such defendant, and without re- 
straint or interference from it, to interview 
officers and employees of such defendant, 
who may have counsel present, regarding 
any such matters. i 
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Upon such written request the defendant 
shall submit such written reports in writing 
to the Department of Justice with respect 
to matters contained in this Final Judgment 
as from time to time may be necessary to 
the enforcement of said Fina] Judgment. 
No information obtained by the means pro- 
vided in this Section VIII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party, 
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IX 
[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication of any of the provisions thereof, and 
for the enforcement of compliance therewith 
and the punishment of violations thereof. 


or as otherwise required by law. 


[J 68,025] The Parker Pen Company v. E. J. Korvette Co., Inc., Korvette 42nd 
Street, Inc., Korvette 48th Street, Inc., Korvette-Hempstead, Inc., J. G. Murray, Inc., 
and E. A. Melvin Co., Inc. 


In the United States District Court for the Southern District of New York. Civ. 
97-44. Filed April 16, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Motion for Preliminary Injunction 
—Irreparable Damage—Enforcement Policy—A pen manufacturer’s motion for a pre- 
liminary injunction to restrain the defendants from selling its fair trade products at less 
than their established prices was denied on the ground that the manufacturer failed to 
make out a case justifying the grant of extraordinary relief in advance of trial. The 
court found that certain matters with respect to the irreparability of the manufacturer’s 
injury were not clearly beyond dispute; that the manufacturer did not seek judicial aid 
in the enforcement of its fair trade prices until almost a year after it was first aware of 
the effects of the defendants’ price cutting; and that approximately 20 “catalog houses” 
and “club plans” offered the manufacturer’s products at substantial discounts in the area 
of the defendants’ operations. 


See Fair Trade, Vol. 1, 3362.34, 3440.34. 


For the plaintiff: Rogers, Hoge & Hill, New York, N. Y. 


For the defendants: Coudert Brothers, New York, N. Y. 


Memorandum 
[Fair Trade Action] 


Murpuy, District Judge [Jn full text]: 
This is a motion by plaintiff for a prelimi- 
nary injunction to restrain defendants from 
selling plaintiff's trademarked products at 
prices less than those established by plain- 
tiff’s fair trade contracts until such time 


as determination is made whether a perma- 
nent injunction should issue. The complaint 
was filed on November 19, 1954, and the 
answer on January 3, 1955. This motion 
was first made on March 14, 1955, but not 
heard until argued on April 5, 1955. 

The complaint alleges that pursuant to 
§ 369-a, New York General Business Law,’ 
plaintiff has entered into contracts with its 


1“Price fixing of certain commodities per- 
mitted. 

“1. No contract relating to the sale or resale 
of a commodity which bears, or the label or 
content of which bears, the trade mark, brand, 
or name of the producer or owner of such 
commodity and which is in fair and open com- 
petition with commodities of the same general 
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class produced by others shall be deemed in 
violation of any law of the state of New York 
by reason of any of the following provisions 
which may be contained in such contracts: 

“(a) That the buyer will not resell such com- 
modities except at the price stipulated by the 
vendors! ii. 4" 
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customers in New York establishing mini- 
mum retail selling prices on plaintiff’s prod- 
ucts and that defendants are selling such 
products at less than such prices. Plaintiff 
seeks by this action to enforce rights de- 
fined in § 369-b, New York General Busi- 
ness Law.’ 


There is no dispute that plaintiff has been 
manutacturing writing instruments since 
1890, has had the “Parker” trademark since 
1891, spends millions of dollars annually 
on advertising and has entered fair trade 
with its dealers in New York as early as 
1937. It appears fairly clear that defendants 
have engaged in price-cutting plaintiff's 
products, although counsel for defendants 
would make no categorical admission that 
such was the case on oral argument. 


[Irreparable Damage—Enforcement Policy] 


Certain matters however with respect to 
the irreparability of plaintiff’s injury are 
not clearly beyond dispute on the affidavits 
and pleadings at this stage of the proceed- 
ing. Plaintiff has supplied affidavits that it 
has lost a few customers in the area where 
some of the price-cutting defendants are 
engaged in business; there is no indication 
of what proportion of plaintifi’s sales— 
considerable or trifling—have thus been 
affected. (A last minute affidavit of plain- 
tiff attributes without proof a 15 percent 
decline in local sales in 1954 as compared 
with 1953 to defendants’ price-cutting). 
Plaintiff was first aware of some deleterious 
effect of one or more of the defendants’ 
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price-cutting before January, 1954; it sought 
no judicial aid in enforcement of its fair 
trade structure until almost a year later. 
It is true, in this connection, that plaintiff 
sought by exhortation to accomplish what 
it now seeks by preliminary injunction; 
nevertheless the delay is material on the 
question of the urgent necessity for the 
drastic relief sought by this motion. 


We are not ordinarily impressed by the 
inevitable assertions of defendants in ac- 
tions to enforce fair trade agreements that 
enforcement by the plaintiff has been faulty 
and ineffective in the area of defendants’ 
operations. In the instant case, defendants 
have supported such assertions with de- 
tailed proof of no fewer than 20 “catalog 
houses” and “club plans” offering plaintiff's 
products at substantial discounts in the area 
of defendants’ operations. In this respect, 
the instant case differs from others where 
the right to rapid relief is clearly beyond 
dispute.® And apart from other circum- 
stances suggesting trial of disputed issues, 
this factor has been considered sufficient 
for denial of preliminary injunction by the 
State courts.” 


[Injunction Demed] 


Whatever the outcome after trial of these 
issues on the matter of issuing injunction, 
we think a case has not been made out for 
the extraordinary relief sought here in ad- 
vance of such trial.® 

Accordingly, plaintiff's motion for pre- 
liminary injunction is denied. 


[1 68,026] Schwegmann Brothers Giant Super Markets, et al. v. Hoffmann-La Roche, 


Inc. 


April 22, 1955. 


Hoffmann-La Roche, Inc. v. Schwegmann Brothers Giant Super Markets, et al. 
In the United States Court of Appeals for the Fifth Circuit. 


No. 15350. Dated 


Appeals from the United States District Court for the Eastern District of Louisiana. 


J. Sketty WricHT, District Judge. 


Louisiana Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Injunction—Reference to Fair Trade 
Contracts Rather Than Fair Trade Prices—Contempt.—The denial of a petition to punish 


2“Unfair competition defined and made ac- 
tionable. : 

‘‘Wilfully and knowingly advertising, offering 
for sale or selling any commodity at less than 
the price stipulated in any contract entered 
into pursuant to the provision of section three 
hundred sixty-nine-a, whether the person so 
advertising, offering for sale or selling is or is 
not a party to such contract, is unfair com- 
petition and is actionable at the suit of any 
person damaged thereby.”’ 


Trade Regulation Reports 


3 Cf. Sunbeam Corp. v. Marcus [1952 TRADE 
GASES" 67,288], (D1 CI7S)) DWN) Y¥<, 9105 ek: 
Supp. 39. 

4H. g., Hastman Kodak Co. v. Siegel [1955 
TRADE CASES { 68,010], Sup. Ct. N. Y. Co., 
March 27, 1955, 133 N. Y. L. J. p. 7, col. 8, 
p. 8, col. 1 (March 28, 1955). 

5 See Huber Baking Co. v. Stroehmann Bros. 
COmD aICm Su De ONn gi. 04 Supp alin, 
affirmed, 2 Cir., 208 F. 2d 464. 
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Court Decisions 
Schwegmann Bros. Giant Super Markets v. Hoffmann-La Roche, Inc. 


defendants for contempt of an injunction prohibiting the sale of drugs below their estab- 
lished fair trade prices on the ground that the injunction did not set forth the minimum 
fair trade prices which had to be observed, but merely made reference to fair trade con- 
tracts which contained such prices, was affirmed. Under Rule 65 of the Federal Rules 
of Civil Procedure, an injunction must describe specifically and in reasonable detail, not 
by reference to the complaint or some other document, the act or acts sought to be 
restrained. 


See Fair Trade, Vol. 1, J 3366, 3380. 


Fair Trade—Selling Below Fair Trade Prices—Prescription Drugs—Removal of 
Trade-Mark.—In a proceeding to punish defendants for contempt of an injunction - pro- 
hibiting the sale of prescription drugs below their established fair trade prices where 
the defendants contended that they had not violated the injunction because the mer- 
chandise was not sold under the trade-mark of the manufacturer, a trial court ruling 
that this contention did not constitute a defense was affirmed. The customer’s aware- 
ness of the name of the drug in his prescription is not an essential factor in determining 
whether the trade name or good will of the manufacturer is used if the prescription 


designates the drug by the manufacturer’s name or trade-mark. 


See Fair Trade, Vol. 1, 3236. 


For the plaintiff: Joseph H. Stamler, Newark, N. J., and Murray F. Cleveland, 


New Orleans, La. 


For the defendants: Saul Stone and Paul O. H. Pigman, New Orleans, La. 
Affirming a judgment of the U. S. District Court, Eastern District of Louisiana, 1954 


Trade Cases {[ 67,779. 


Before Hutcueson, Chief Judge, Hormes, Circuit Judge, and Dawkins, District Judge. 


[Prior Proceedings] 


Hoimes, Circuit Judge [In full text]: 
This appeal is here in a double aspect, first, 
on an appeal from an order denying the 
petition of Hoffmann-La Roche, Inc., to 
punish the Schwegmann Brothers for con- 
tempt; and, second, on an appeal by Schweg- 
mann Brothers from an order dated June 
23, 1954, amending a prior injunction en- 
tered by the court against them. This is 
a slightly different phase of the controversy 
that has been existing between Schweg- 
mann Brothers and the Fair Trade Laws. 
This case comes up in a way about to be 
stated, and, since both sides have appealed, 
Hoffmann-La Roche, Inc., will be referred 
to as the plaintiff and Schwegmann Brothers 
Giant Super Markets, et al., will be re- 
ferred to as the defendants. 


In a suit brought by the plaintiff to 
prevent the defendants from selling the 
plaintiff's drug products at less than fixed 
prices, a judgment was rendered for the 
plaintiff which permanently restrained the 
defendants from in any manner or by any 
means, directly or indirectly, advertising 
for sale, or selling, any of certain named 
commodities manufactured by and bearing 
the trade-mark, brand, or name of plaintiff, 
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at prices less than those stipulated in con- 
tracts entered into by plaintiff with other 
retailers pursuant to the Louisiana Fair 
Trade Law, or at prices less than those 
that might be shown in any future minimum- 
retail-price schedules issued by plaintiff in 
connection with such contracts. 


Jurisdiction of this cause was retained 
for the purpose of giving full effect to said 
judgment and for the purpose of making 
such further orders and decrees, or taking 
such further action, if any, as might become 
necessary Or appropriate to carry out and 
enforce said judgment. 


[Fair Trading Prescription Drugs| 


After a fair hearing on the petition to 
punish the defendants for contempt, the 
court below denied the petition and amended 
its former judgment so as to state the per- 
missible minimum prices therein. We find 
no reversible error in the rulings of the 
trial court because, among other reasons, 
the customer’s awareness of the name of 
the drug in his prescription is not an essen- 
tial factor in determining whether the trade 
name or good will of the manufacturer is 
used if the prescription designates the drug 
by the manufacturer’s name or trade-mark. 


Copyright 1955, Commerce Clearing House, Inc. 
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The amendment of the decree of injunction 
was proper, under Rule 65 of the Federal 
Rules of Civil Procedure, because an in- 
junction must describe specifically and in 
reasonable detail, not by reference to the 
complaint or some other document, the act 
or acts sought to be restrained. Nasif v. 
United States, 165 F. (2) 119. 


What we are doing may be contrary to 
the sense of justice of the writer, who 
retains the views expressed by him in his 
dissent in Schwegmann Brothers v. Eli Lilly 
& Co. [1953 Trape Cases J 67,516], 205 F. 
(2) 788; and other members of the court 
may not like the so-called fair-trade laws 
and think it wrong for them to exist; but 
the Supreme Court denied certiorari in the 
just-cited case, which denial was not a deci- 
sion on the merits, but it left this court’s 
decision as the law of the Fifth Circuit 
until overruled by this court en banc or by 
the Supreme Court on certiorari in a sub- 
sequent case. This is not true in Texas, 
however, because the legislature of that 
state has enacted no similar so-called fair- 
trade law. It is not a federal law but a 
Louisiana statute that controls our decision 
in this case. The Federal statute simply 
exempts the Louisiana statute from the 
restrictions of the federal anti-trust statutes. 
Our jurisdiction in this case as a federal 
court depends wholly upon diversity of 
citizenship between the parties and the 
requisite amount. If this were a resident 
corporate plaintiff instead of a non-resident 
corporation, this suit might have to be 
brought in a state court of Louisiana. The 
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applicable federal statute is the one that 
exempts the parties to this price-fixing 
contract from the prohibitions of the federal 
anti-trust statutes. See the Act of July 14, 
1952, 66 Stat. 631, 632, 15 U. S. C. 45, known 
as the McGuire Act. The primary purpose 
of the latter act was to change as to future 
cases the result reached by the Supreme 
Court in Schwegmann Bros. v. Calvert Dis- 
tillers Corp. [1950-1951 TRapE Cases f 62,823], 
SHISOl- Sesser Gt 745, OF Ie Ed. 1030: 

A sine-qua-non of the constitutionality of 
the Louisiana Fair Trade Law is the right 
of a non-signer to remove the trade mark 
of the manufacturer and sell the commodity 
at his own price. This was specifically held 
in the Old Dearborn case, 299 U. S. 183, 195, 
but there was a proviso to that concession, 
which was: “Provided he can do so with- 
out using the good will of the latter as an 
aid to that end’; and he cannot do that 
when a customer comes in with a prescrip- 
tion that designates a trade-marked product. 
The customer thereby impliedly adopts the 
prescription whether he knows what is in 
it or not. Only the Congress, the Supreme 
Court, or the several state legislatures, can 
grant relief from this anomalous situation, 
which makes possible vertical monopolistic 
price-fixing, even for vaccines against polio, 
by exempting dealers and manufacturers 
alike from the pains and penalties of the 
federal anti-trust act. 66 Stat. 631, 15 U. 
S. C. 45. 


The judgment appealed from is affirmed 
on both appeals. 


[68,027] Kurt M. Jachmann Co., Inc. v. Hartley, Cooper & Co., Ltd., Harold B. 
Hill, George de H. Vaizey, and Bevington, Vaizey & Foster, Ltd. 


In the United States District Court for the Southern District of New York. Civ. 


No. 79-247. Filed April 13, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedure— 
Discovery and Inspection—Priority.— Defendants’ motion for discovery and inspection 
pursuant to Rule 34 of the Federal Rules of Civil Procedure was granted where the 
plaintiff contended that the defendants should not be allowed to proceed with discovery 
procedures until the completion of its discovery procedures because it, having first initiated 


discovery proceedings, was entitled to priority. 
ported by reasonable alacrity in conducting the discovery proceedings. 


Priority, to be retained, must be sup- 
In the action, 


the plaintiff had commenced discovery proceedings approximately two and one-half years 
ago and had not yet completed those proceedings. Such delay and the protection of the 
defendants’ rights warrant a departure from the ordinary rule of priority. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


Trade Regulation Reports 
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Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedure— 
Discovery and Inspection—Discovery of Plaintiff’s Case—A plaintiff's contention that 
the defendants should not be allowed to proceed with discovery procedures because in 
antitrust cases the powerful monopoly should not be given an early opportunity to dis- 
cover the plaintiff's case was overruled. The right to seasonably invoke the discovery 
and inspection procedures is equally available to all litigants without regard to their 
relative economic status, 


See Private Enforcement and Procedure, Vol. 2, f 9013.825. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Discovery and Inspection—Time Limitation—Where defendants’ motion for discovery 
and inspection was granted, the plaintiff's motion that the inspection be limited to docu- 
ments relating to the period of time between the date of the plaintiff’s incorporation and 
the date of the filing of the action was denied on the ground that the plaintiff’s pleading 


tendered issues that preceded the plaintiff’s incorporation. 
See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiff: Joseph S. Meadow, Murry K. Josephson, and Rhea Josephson, 


New York, N. Y. 


For the defendants: Mendes & Mount, and) Webster, Sheffield & Chrystie, New 


ViorkegNe eYn 


Memorandum 
[Discovery and Inspection] 


Bicxs, District Judge [In full text]: In 
this suit for treble damages and an injunc- 
tion under the anti-trust laws* defendants 
move for discovery and inspection pursuant to 
Rule 34 of the Federal Rules of Civil Proce- 
dure. The application is resisted on the grounds, 
inter alia, (1) plaintiff, having initiated the dis- 
covery process first is entitled to priority 
and defendants should await completion 
thereof before commencing their own, (ii) (a) 
the inspection is sought “for the sole pur- 
pose of embarrassing and harassing plain- 
tiff’, and (b) “in anti trust cases of this 
kind the powerful monopoly should not be 
given an early opportunity to discover 
plaintiff's case’; (iii) defendants, having 
a complete record of loss experience, show 
no “good cause” to obtain it from plaintiff’s 
files, (iv) the documents sought to be in- 
spected are not designated with the par- 
ticularity required by the rule, and (v) 
the persons seeking the discovery are not 
parties to the action. 


[Complaint] 


As is not uncommon in private anti-trust 
suits plaintiff's pleading is prolix, where- 
fore only so much of the complaint as is 
necessary for disposing of the application 
before the Court will be discussed. 


115 U. S.C. $1, 2, et seq. and § 15-26. 
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The amended complaint alleges that for 
over eight years preceding May 1949 plain- 
tiff and its predecessor were continuously 
engaged in the field of ocean marine insur- 
ance; plaintiff and its predecessor during 
the said eight year period placed a sub- 
stantial amount of ocean marine insurance, 
to wit, over $5,000,000 in premiums paid 
during the period 1941 through 1946 and 
over $4,000,000 during the succeeding two 
and one-half year period; plaintiff employed 
as many as thirty employees at one time 
and until May 1949 was among the largest 
and fastest growing ocean marine insurance 
brokers; plaintiff's predecessor and plain- 
tiff prepared and published bulletins sup- 
plying correct information as to current 
developments in the marine insurance field, 
the circulation of which grew from forty 
to eleven thousand, over the number of 
fifty-seven issues; between the 20th and 
30th days of May 1949 certain members of 
“Lloyds”, among whom were the defend- 
ants, at one Or more meetings, conspired, 
combined, and agreed, with deliberate and 
malicious design and purpose, to force 
plaintiff out of the business of ocean marine 
insurance broker. Included also are allega- 
tions which in effect constitute a biographi- 
cal sketch of plaintiff’s predecessor going 
back to 1926 and an intimation of the vital 
role played by him in the “reorganization 
of the insurance business in certain countries 
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of Europe by their governments”. By rea- 
son of said activities, it is alleged, plain- 
tiff's predecessor’s business relations with 
“Lloyds” brokers and underwriters developed 
gradually until he became one of their 
“trusted correspondents”. 


[Rulings] 


Treating the grounds of opposition! 
seriatim: 

(1) The rule that depositions will be 
taken in the order in which they are de- 
manded yields when the reason for the rule 
disappears. Priority obtained solely by 
reason of fleetfootedness to be retained must 
be supported by reasonable alacrity in con- 
ducting the proceedings.” This action was 
instituted in the middle of 1952 and dis- 
covery proceedings were initiated shortly 
thereafter. To date the plaintiff has noticed 
the taking of depositions of five individuals, 
at least four of which have been adjourned 
sine die. Whatever the reason, the progress 
of plaintiff has not been marked with dis- 
patch. To tell the defendants, upwards 
of two and one-half years after the suit 
has been instituted, that they must further 
defer their recourse to appropriate pretrial 
discovery procedures, might well be tanta- 
mount to depriving them of the opportunity 
to adequately prepare for trial—a conse- 
quence so intolerable as to warrant a de- 
parture from the ordinary rule of priority.’ 
(ii)(a) Unless plaintiff intends merely to 
make the observation that production of 
documents at times proves embarrassing, 
no support can be found in the papers upon 
this application for the charge that the 
inspection is sought for the sole purpose 
of embarrassing and harassing plaintiff. 
(b) Implicit in the argument that “in anti 
trust cases of this kind the powerful mo- 
nopoly should not be given an early oppor- 
tunity to discover plaintiff's case”, is the 
contention that in such cases a supposedly 
poor or weak plaintiff should be advantaged 
in its quest to prevail in the litigation. It 
should be hardly necessary to observe that 
the right to seasonably invoke the discovery 


2Cf, Kurt M. Jachmann Co. Inc. v. Marine 
Office of America, et al., (S. D. N. Y. 1954) 
[1954 TRADE CASES { 67,833], 16 F. R. D. 
381; Caldwell-Clements Inc. v. McGraw-Hill 
Pub. Co. Inc., (S. D. N. Y. 1951) [1950-1951 
TRADE CASES { 62,812], 11 F. R. D. 156; 
Edwin H. Morris & Co., Inc. v. Warner Bros. 
Pictures, Inc., (S. D. N. Y. 1950) [1950-1951 
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and inspection procedures under the Fed- 
eral Rules of Civil Procedure is equally 
available to all litigants without regard to 
their relative economic status. (iii) Plain- 
tiff has failed to point out and the Court 
has not recognized any document which is 
referrable to this numbered objection. Ab- 
sent such specificity the Court cannot pass 
upon whether “good cause” has not been 
shown to compel its production. (iv) The 
objection under this number is validly leveled 
against items 1(a), (b), (d), (h) and (i), 
and the same are therefore denied. (v) The 
objection under this number is so obviously 
frivolous as not to warrant discussion. 


Item 3 is denied; it would appear that 
the documents designated in item 4 should 
contain substantially all the information 
that could be gleaned from those referred 
to in item 3. There has been no showing 
that the documents mentioned in item 7 
contain information or can furnish leads 
to information as to the matters in issue in 
this case which cannot be obtained from 
the other documents to be produced; said 
item is therefore denied. 


[Period of Time] 


Plaintiff has made a cross motion for a 
protective order pursuant to Rule 30(b) of 
the Federal Rules of Civil Procedure. It 
is urged that the inspection be limited to 
documents relating only to the period No- 
vember 1, 1946, the date of plaintiff's incor- 
poration, and June 6, 1952, the date when 
the suit was commenced, and further that 
plaintiff not be required to produce “any 
matters of public record”. The difficulty 
with plaintiff's position is that in its com- 
plaint it has tendered issues that go back 
beyond November 1, 1946. The complaint 
is replete with references to plaintiff's 
predecessor and reflects an obvious purpose 
to tack on the period of operations of its 
predecessor. A party will not be heard to 
contend that for the purposes of its plead- 
ing and its proof the stature, relationships, 
and operations of its predecessor are rele- 
vant, but that for the purpose of its adver- 
sary’s discovery proceedings a blackout 


TRADE CASES Jf 62,648], 10 F. R. D. 236; 
Zweifiler v. Sleco Laces, (S. D. N. Y. 1950) 11 
F.R. D. 202. 

3 See comment in 59 Yale Law Journal, p. BKK 
134, et seq. Adoption of the suggestion therein 
with respect to staggering the taking of deposi- 
tions is not indicated in connection with the 
present application for discovery and inspection. 
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with respect to the predecessor should be 


imposed. 


Production of documents will not [be] 
denied merely because they are matters of 
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Except as indicated, defendants’ motion 
is granted. Plaintiff’s cross motion under 
Rule 30(b) is denied. 


Settle orders on notice. 


public record.* 


[ff 68,028] Sidney Zuckerman v. E. I. du Pont de Nemours & Co., Inc. 


In the United States District Court for the Southern District of New York. Civ. 
80-394. Dated April 14, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Evidence 
—Antitrust Violation—Injury.—An action charging that a domestic manufacturer of 
nylon, the defendant, and a British manufacturer of nylon engaged in an unlawful con- 
spiracy, which prevented the plaintiff from obtaining nylon from the British company 
and from performing a contract to sell nylon to a third party, was dismissed on the 
ground that the plaintiff’s evidence, including a prior Government judgment against the 
domestic manufacturer, failed to establish that the domestic manufacturer’s alleged vio- 
lation of the antitrust laws caused the plaintiff’s injury. Even assuming the enforceability 
of a sales contract between the plaintiff and the British company, the plaintiff’s contract 
with the third party called for the sale of a specific type of nylon which the British 
company did not manufacture or have available for sale. Furthermore, even assuming 
that the plaintiff could have obtained that specific type of nylon from the British com- 
pany, the plaintiff failed to establish, by use of the prior Government judgment against 
the domestic manufacturer, that the British company was in any manner illegally 
restrained by the domestic manufacturer from exporting that specific type of nylon into 
the United States. The plaintiff failed to prove that without the domestic manufacturer’s 
alleged violation of the antitrust laws he was able to perform his contract with the third 
party. 

See Private Enforcement and Procedure, Vol. 2, { 9012.350, 9012.500. 

For the plaintiff: Timen & Waters, New York, N. Y. 

For the defendant: Olwine, Connelly & Chase, New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {| 68,022 and 1953 Trade Cases { 67,468. 


Tue Court [Sytvester J, Ryan, District 
judge, In full text|: The motion of the 
defendant to strike from the record the 
testimony of the plaintiff of conversations 
had with Pollock of the Chemical Service 
Corporation, after the issuance of the letters 
of credit, is granted, and the testimony is 
stricken from the record. 


[Necessary Proof | 


In this suit, the plaintiff has the burden 
of producing evidence which in law would 
support a finding that not only that de- 
rendant did; by its act, impose unlawful 
restraints upon foreign commerce of the 
United States, but also that as a direct 
result of such unlawful restraints plaintiff 


44 Moore’s Federal Practice § 34.12. 
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has sustained and suffered actual pecuniary 
damage, and, if so, the actual amount of 
such damage. 

The plaintiff must produce, before the 
case can be submitted to the jury, evidence 
which would in law support a finding by 
the jury (1) that the defendant violated 
the Antitrust Laws; (2) a casual connection 
between that violation and plaintiff’s in- 
jury; that is, that the defendant’s violation 
caused his injury; and (3) the amount of 
the plaintiff’s alleged resultant damages. 


The record of the Government antitrust 
suit establishes prima facie not only that 
duPont and Imperial Chemical Industries 
had conspired to restrain imports of British 
manufactured yarn into the United States, 
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but also to establish prima facie that up to 
June 30, 1950 those restraints were being 
effectively applied. 


But the plaintiff still has the burden of 
producing evidence which in law would 
sustain a finding that those restraints were 
in fact applied to him to his resultant 
damage. 


[Nature of Damage] 


The damage that the plaintiff alleges he 
sustained in this suit is not damage or in- 
jury to a going and operating business as 
such, but only that which resulted from 
the effect of the defendant’s wrongful acts 
ia so far as it affected a single commercial 
transaction in that it rendered for him im- 
possible of performance his specific con- 
tract with Chemical Service Corporation 
which has been received in evidence. 


This contract called for the delivery of 
a specified type of nylon yarn. The con- 
tract gives the description as “40 Denier, 
13 Filament, %4 Turn, Z Twist, Type 200, 
current merge, first quality nylon yarn on 
Pirns in original unopened duPont car- 
tons.” 


It provided for the delivery of duPont 
nylon yarn and of nylon yarn in original 
unopened duPont cartons, and not for the 
delivery of nylon yarn of British Nylon 
Spirners’ manufacture. 


The conspiracy established in the Govern- 
ment antitrust civil suit operated to prevent 
importation of British nylon yarn into the 
United States and not the reimportation of 
duPont nylon yarn. 


[Theories of Recovery] 


The evidence presented by the plaintiff 
presents but two alternative theories upon 
which he might possibly recover. One, that 
plaintiff's contract with Chemical Service 
Corporation called for nylon yarn in origi- 
nal unopened duPont cartons. Seeking re- 
covery under this contract, which I hold 
to be unambiguous, the plaintiff must then 
show that he was negotiating for, that he 
could get, the British Nylon Spinners re- 
fused to ship to him nylon yarn in original, 
unopened duPont cartons. The only nylon 
that could be in original, unopened duPont 
cartons would be duPont nylon yarn. This 
is the plain and unambiguous meaning of 
the contract. Otherwise plaintiff would be 
a party to an unlawful transaction of palm- 
ing off nylon yarn produced by another as 
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Cited 1955 Trade Cases 
Zuckerman v. E. I. du Pont de Nemours & Co., Inc. 
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duPont nylon. If then plaintiff was seeking 
duPont nylon from British Nylon Spinners 
he must show that British Nylon Spinners 
was part or party to a conspiracy with 
duPont to restrain the importation of du- 
Pont nylon yarn back into the United 
States. There was no finding in the prior 
Government antitrust suit that British Ny- 
lon Spinners was in any manner restrained 
from the exportation of duPont nylon yarn 
of American manufacture back into the 
United States, but rather that British 
Nylon Spinners was the agent of Imperial 
Chemical Industries (and hence of duPont) 
in restraint of shipping British nylon into 
the United States. On this theory plaintiff 
cannot avail himself of the findings in the 
prior Government antitrust suit since there 
was none to the effect that a restriction 
had been imposed upon the exportation 
from Great Britain to the United States of 
United States manufactured nylon. 


The other theory is that if plaintiff 
proves that he negotiated with British 
Nylon Spinners for the sale of British 
nylon yarn, and that because of British 
Nylon Spinners’ involvement in the unlaw- 
ful conspiracy British Nylon Spinners failed 
to ship to him in the United States, then 
plaintiff cannot recover with respect to the 
claim of Chemical Service Corporation—the 
claim that that company had made against 
him. Chemical Service Corporation was 
under no obligation to accept nylon yarn 
of British manufacture, or of British Nylon 
Spinners’ manufacture, but only of duPont 
nylon, that is, of nylon yarn in original, 
unopened duPont cartons. On this theory, 
however, plaintiff can avail himself of the 
judgment in the Government antitrust suit 
because it was found there that duPont had 
restrained British Nylon Spinners from 
shipping nylon yarn of British manufacture 
to the United States. 


However, aside from this, on either 
theory of his suit, plaintiff has failed to 
establish a case or produce sufficient evi- 
dence in law which would sustain a verdict 
in his favor. 


Plaintiff by his own testimony has sought 
to establish a contract with British Nylon 
Spinners for the sale to him of nylon yarn. 
The contract he alleges was an oral con- 
tract made in Great Britain for the sale of 
goods to him for delivery in the future of 
an agreed value of more than £50, Under 
British law, under a statute passed at the 
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time of Queen Victoria, such a contract was 
unenforcible, and British Nylon Spinners 
having refused to make delivery, he had no 
claim against them for their non-performance. 


But even if we were to accept this as 
an enforcible contract, plaintiff's contract 
with Chemical Service Corporation called 
for a specific type and quality of nylon yarn 
which was described with great particu- 
larity in his contract with Chemical Service 
Corporation. By plaintiff's own testimony 
it was established that British Nylon Spin- 
ners did not manufacture or possess for 
sale nylon yarn meeting these specifications 
as to type and quality, nor did they ever 
agree or offer to sell or deliver to him 
nylon yarn of these specifications. At the 
most then we have a hearsay statement of 
no probative value that the nylon yarn 
British Nylon Spinners did produce in 45 
denier type was the equivalent of the 40 
denier specified in the contract. No testi- 
mony was submitted to show that this 45 
denier was in fact the equivalent or that it 
met the other specifications of plaintiff’s 
contract with Chemical Service Corpora- 
tion. In truth, the only evidence in this 
suit on the subject establishes that British 
Nylon Spinners never manufactured or had 
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nylon yarn for sale whether for domestic 
use or for export which would meet the 
specification of plaintiff's contract with 
Chemical Service Corporation. 


[Evidence Insufficient] 


Plaintiff seeks to recover damages flowing 
solely from his inability to perform his 
contract with Chemical Service Corporation 
because of the defendant’s wrongful anti- 
trust interference which prevented his per- 
formance. He has failed to show that 
without this interference he was at any 
time able to perform or that British Nylon 
Spinners was able to sell or deliver to him 
nylon yarn which would have placed him 
in a position to perform. 

I therefore find that as a matter of law 
and rule as a matter of law that the evidence 
that has been presented by the plaintiff 
is insufficient in law to warrant the sub- 
mission of this case to a jury or to sustain 
a verdict in the plaintiff’s favor. 

Complaint is therefore dismissed upon 
the merits with costs to the defendant. 

Plaintiff may have an exception to my 
ruling. 

Mr. Timen: We take one. 


[] 68,029] Fisher v. Rothberg. 
In the New York Supreme Court, Kin 


, 


L. J., No. 44, page 11. Dated March 4, 1955. 


gs County, Special Term, Part I. 133 N. Y. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Enforcement Policy and Price Violations By Enforcing Party.—Retailers were granted 
a temporary injunction restraining another retailer from selling drugs, patent medicines, 
cosmetics, and other commodities at prices below those fixed in fair trade contracts 


where the retailer did not deny the price cutting and failed to establish price cutting by 
other retailers in the vicinity or by the plaintiff retailers. 


See Fair Trade, Vol. 1, J 3440.34, 3452.34. 


[Injunction Granted] 


Ot.irrE, Justice [Jn full text]: Plaintiffs 
move for an injunction pendente lite, alleg- 
ing the sale by the defendant of certain 
drugs, patent medicines, cosmetics and other 
commodities at prices below the minimum 
prices fixed in certain fair trade contracts 
entered into pursuant to section 369-a of 
the General Business Law of the State of 
New York, after notice to defendant that 
said products were subject to fair trade 
agreements and the prices fixed thereunder. 


1 68,029 


Defendant does not deny the price cutting 
but urges that plaintiffs’ application should 
be denied because three other stores in the 
vicinity of plaintiffs’ stores are selling simi- 
lar articles below the minimum prices fixed 
by the producers and, further, that the de- 
fendant has been informed that plaintiffs 
have been selling various items of cosmetics 
below the minimum fair trade prices. De- 
fendant’s affidavits, however, fail to sub- 
Stantiate the defendant’s claim of price 
cutting by any enumeration of specific sales 
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by the three neighborhood stores. Nor 
does the defendant point to a single sale 
which the plaintiffs allegedly made below 
the fair trade prices. In the circumstances, 
it does not appear that defendant has sus- 
tained his countercharges of price cutting 
either by the neighborhood stores or by the 
plaintiffs. The factual situation here is 
somewhat similar to that presented in 
Librandi v. Berner’s Pharmacy, Inc. (N. Y. 
L. J. January 25, 1955, p. 7) [1955 ‘TRrape 
Cases § 67,966], where the court granted a 
temporary injunction restraining price cut- 
ting by the defendant. There the court 
significantly stated: 


‘x * %* All of the parties hereto con- 
duct drug stores or pharmacies. That the 
defendant is selling commodities below 
the fixed prices is not only established 


Cited 1955 Trade Cases 
Klein v. Mitiman 
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by the numerous affidavits submitted by 
the movants but is also conceded by the 
defendant. Defendant in mitigation of its 
underselling submits a number of afh- 
davits indicating that the plaintiffs are 
engaged in the same practices complained 
of. Ordinarily, under such circumstances 
equity would be loath to interfere. How- 
ever, it is not for the defendant to attempt 
to justify its illegal acts by alleging that 
plaintiffs are committing the same acts. 
To accept such explanation would be un- 
conscionable for the court in the face of 
conceded violations by the defendant and 
would be tantamount to acquiescence in 
such continued illegal conduct. The de- 
fendant should be restrained and enjoined 
as prayed for and plaintiffs should refrain 
from similar practices. * * *” 


Plaintiffs’ motion is granted. Settle order 
on notice. 


[1 68,030] Klein v. Mittman. 


In the New York Supreme Court, Queens County, Special Term, Part I. 133 N. Y. 


L. J., No. 79, page 13. Dated April 22, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Price Violation by Enforcing Party.—Plaintiffs were granted a temporary injunction in 
their fair trade enforcement action, although the defendant claimed that one of the 


plaintiffs was selling fair trade products at less than their established prices. 
cited with approval a decision, involving t 


The court 


he enforcement of fair trade prices between 


competing retailers, in which it was held that, “It is not for the defendant to attempt 
to justify its illegal acts by alleging that plaintiffs are committing the same actsae 


See Fair Trade, Vol. 1, { 3452.34. 


For the plaintiffs: Emil Greenberg, Brooklyn, N. Y. 
For the defendant: Charles M. Kagan, New Vor Ne Ye 


[Injunction Granted] 


CoLpeN, Justice [In full text]: Plaintiffs 
seek an injunction pendente lite restraining 
the defendant from engaging in unfair 
trade practices in violation of fair trade 
contracts entered into, pursuant to section 
369-a of the General Business Law of this 
state. While the defendant denies the vio- 
lations in question, there is little, if any, 
doubt that they occurred. The principal 
opposition to this motion seems to be by 
way of mitigation in that many of the viola- 
tions are comparatively old, thereby giving 
rise to the inference that the drastic relief 
herein sought is unnecessary and that one 
of the plaintiffs himself has been guilty of 
underselling. The papers, however, estab- 
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lish that many of the violations are of recent 
vintage indicating a course of conduct on 
the part of the defendant which is willful 
and deliberate and which, by its very nature, 
is harmful to those who must compete with 
him. As for the alleged violations claimed 
by the defendant on the part of the plaintiff 
Weber, this court agrees with Mr. Justice 
Dineen who observed in Librandi v. Ber- 
ner’s Pharmacy, Inc. (N. Y. L. J., January 
25, 1955, p. 7) [1955 TRADE CasEs J 67,966 |: 
“x %* * Jt ig not for the defendant to 
attempt to justify its illegal acts by alleging 
that plaintiffs are committing the same actsus 
Mr. Justice Olliffe, sitting in the Supreme 
Court, Kings County, likewise adopted this 
view (Fisher v. Rothberg, N. Y.L.J., March 
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4, 1955, p. 11) [1955 Trape Cases § 68,029]. 
Moreover, there are three plaintiffs in the 
case at bar and as far as two are concerned, 
there is neither claim nor proof of any 
violation on their part. The motion is ac- 
cordingly granted upon the plaintiffs fur- 
nishing an undertaking in the sum of $500 
upon the settlement of the order. Imme- 
diately upon the joinder of issue, the plain- 
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tiffs are directed to place this cause upon 
the calendar for trial on ten days’ notice 
and the clerk will place the cause at the 
head of the calendar for trial on the day for 
which it is noticed, upon the payment of the 
necessary fees, subject, of course, to the 
approval of the justice presiding. Settle 
order on notice. 


[| 68,031] Hershel California Fruit Products Company, Inc., et al. v. Hunt Foods, Inc. 


In the United States Court of Appeals for the Ninth Circuit. 


April 22, 1955. 


No. 13,905. Filed 


Appeal from the United States District Court for the Northern District of California, 
Southern Division. Grorcre B. Harris, District Judge. 


—————— 
—il 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Appeal and Error 
—Denial of Preliminary Injunction—Where an appealing party moved to dismiss its 
appeal from an order of a trial court denying it a preliminary injunction because the 
motion for a preliminary injunction had become moot, and where the opposing party 
resisted the dismissal of the appeal on the ground that the reviewing court should retain 
jurisdiction and affirm the order of the trial court with directions to dismiss the action, 
the reviewing court dismissed the appeal so as to permit the trial court to hear and deter- 
mine the case on the merits. 


See Private Enforcement and Procedure, Vol. 2, { 9027. 


For the appellants: Philip S. Ehrlich, Richard J. Hecht, Albert A. Axelrod, Julien 
R. Bauer, and Philip S. Ehrlich, Jr., San Francisco, Cal. 


For the appellee: Cushing, Cullinan, Duniway & Gorrill by Eustace Cullinan, Vincent 
Cullinan, and Ben C. Duniway, San Francisco, Cal. 


Dismissing an appeal from an order of the U. S. District Court, Northern District 
of California, Southern Division, 1953 Trade Cases {1 67,474; for other opinions of the 
U. S. District Court, see 1955 Trade Cases {67,933 and 1954 Trade Cases {| 67,653. 


Before: DENMAN, Chief Judge, and Orr and CHAMBERS, Circuit Judges. 


Order 
[Appeal Dismissed] 


Motion to dismiss appeal and motion for 
an order directing the District Court to 
vacate the order appealed from. 


Appellant has moved to dismiss its appeal 
from an order of the District Court denying 
it a preliminary injunction. The ground for 
dismissal is alleged to be that the motion for 


a preliminary injunction has become moot. 
Appellee resists dismissal, contending that 
this court should retain the appeal and 
affirm the order of the District Court with 
directions to dismiss the action, We think 
the ends of justice would be best served by 
dismissing the appeal and permitting the 
trial court to hear and determine the case 
on the merits. 


Appeal dismissed. 


1 68 ,031 Copyright 1955, Commerce Clearing House, Inc. 
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[Tf 68,032] 


Cited 1955 Trade Cases 
Lyons v. Walsh 


70,341 


Joseph H. Lyons and Jessie H. Lyons, individually and as co-partners 


doing business under the name and style of Lyons Electrical Distributing Company v. 
The Honorable Lawrence E. Walsh, United States District Judge. 


In the United States Court of Appeals for the Second Circuit. October Term, 1954. 
Docket No. 23325. Petition filed April 13, 1955. Decided April 25, 1955. 


Ciayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
Courts—Stay of Proceedings in Federal Court—Effect of Antitrust Defense Determination 
in State Court.—Where a Court of Appeals held that a final judgment of a state court on 
a federal antitrust law issue would not be an estoppel in a treble damage action in a 
United States District Court involving the same antitrust issue, a petition for rehearing 


was denied. 


See Private Enforcement and Procedure, Vol. 2, 7 9007.50, 9010.355. 


For the petitioners: Albert R. Connelly. 


Denying a petition for rehearing in U. S. Court of Appeals, Second Circuit, 1955 Trade 


Cases {| 68,008. 


Before: L. Hanp, Mepina and DiMock, Judges. 


On Petition for Rehearing 


L. Hann, Circuit Judge [In full text]: We 
do not find it necessary to discuss this peti- 
tion except as to three decisions that the 
defendants press upon us as contrary to 
what we held about the collateral estoppel 
of the state judgment if it becomes final. 
These decisions are Straus v. American Pub- 
lishers’ Association, 201 Fed. Rep. 306 (C. @ 
A. 2) (1912) ; Singer v. A. Hollander & Son 
[1953 TRADE Cases f] 67,425], 202 Fed. (2) 55 
(GA wo us) s Partmar Corporation v. 
Paramount Theatres Corporation [1954 TRADE 
Cases J 67,674], 347 U. S. 89 (1954). We 


take them up in their order. 


In the first the plaintiffs had recovered a 
money judgment in a state court under a 
state statute against monopolies and re- 
straint of trade. Later they sued the same 
defendants and others under the Sherman 
Act in a federal court for treble damages, 
and we afarmed a judgment of Lacombe, J., 
that dismissed the complaint because the 
“plaintiffs, having the option to go into 
either court, chose the state court, and their 
claim, having been there adjudicated, can- 
not be presented the second time to any 
other court.” Although it was not then en- 
tirely certain that §15 of Title 15—which 
had been in the original Sherman Act as §7 
—-made the jurisdiction of the federal courts 
exclusive over actions for damages for vio- 
lation of the Anti-Trust Acts, we apparently 


thought that it did, for we said that “the 
complaint in this case is founded on the 
federal statute, which is not within the juris- 
diction of the state court.” We must there- 
fore have meant to hold that the judgment 
of the state court, so far as it dismissed the 
claim as to uncopyrighted books, was a bar 
to the claim created by § 15. That was much 
more than a holding that the findings of a 
state court constitute an estoppel ina federal 
court; nevertheless we will assume arguendo 
that it would have been correct, had § 15 
not made the jurisdiction of the federal 
courts exclusive over claims arising under 
the Anti-Trust Act; for it is apparently 
true that judgment upon the same set of 
facts is a merger or a bar in another action, 
even though the legal liability in the first 
was different from that in the second.* 
However, we cannot see how the jurisdic- 
tion over a claim arising under § 15 can be 
exclusive, if the decision of a state court 
upon that very claim is to be deemed a bar 
to an action on it in a federal court; yet 
that was precisely the effect of our decision 
sn the case in question. Our decision is now 
over forty years old, and no other case, so 
far as we can find, has ever relied upon the 
ruling. With all deference we cannot regard 
it as a valid precedent. 


The second case concerned an action in 
a federal court by an employee against his 
employer to have the contract between them 


* Trowell v. Delaware Lackawanna & Western 
5 7 a OP Baltimore S. 8. Co. v. 
Phillips, 274 U. S. 316. 
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declared invalid on the ground that it had 
been part of the execution of a conspiracy 
in violation of the Anti-Trust Acts. The 
employer had sued the plaintiff in a state 
court upon the same contract, and the 
plaintiff had set up a defense that the con- 
tract was in restraint of trade. The state 
appellate court gave judgment for the 
employer overruling the defense, and find- 
ing that the plaintiff had been guilty of 
many unconscionable violations of the con- 
tract. The Third Circuit held that the find- 
ings of the state court as to the plaintiff's 
misconduct were estoppels in the federal 
action, and that, as such, they disqualified 
him from filing a suit in equity in the federal 
court to have the contract declared invalid. 
It follows that the point decided had noth- 
ing to do with the effect of the judgment of 
a state court upon any claim or cause of 
action of the plaintiff to recover damages 
for violation of the Anti-Trust Acts. 


In the third case the Paramount Corpo- 
ration had sued the Partmar Corporation 
in ejectment in the District Court for the 
Southern District of California, and the Part- 
mar Corporation pleaded as counterclaims 
claims for damages for violations of the 
Anti-Trust Acts. The court separated the 
counterclaims for trial and treated them 
thereafter as though they were separate 
actions. The Paramount Corporation based 
the action of ejectment on the theory that 
the lease under which the Partmar Corpo- 
ration held possession had been executed 
under a “franchise” which the District 
Court for the Southern District of New 
York had then held to be violative of the 
Anti-Trust Acts. However, the Supreme 
Court reversed this ruling of that court 
before the ejectment action came on for 
trial in California; and the trial court found 
that the Paramount Corporation had not 
entered into any conspiracy that included 
the execution of the lease, and dismissed the 
action of ejectment. It also dismissed the 
counterclaims relying upon its findings in 
the ejectment action as estoppels. It is 
enough to distinguish the decision of the 
Supreme Court affrming this judgment 
that, even though the decision of the court 
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in the ejectment action could be regarded 
as disposing of a liability under § 15, it was 
the judgment of a federal court that had 
jurisdiction over an action for damages un- 
der that section. 


So it appears to both Judge Dimock and 
me that none of these decisions throws any 
doubt upon our opinion already filed. But 
I go further, though he does not, because 
I think it necessary to distinguish the situ- 
ation from that in Becher v. Contoure Lab- 
oratories, 279 U. S. 388, which we mentioned 
in our opinion. That decision, to say noth- 
ing of our own which it affirmed, would, I 
believe, make the specific findings of fact 
of the state court, had there been any, 
estoppels in this action, even though the 
result were to put an end to the plaintiffs’ 
claim. I concede that in effect this means 
that the exclusive jurisdiction of the federal 
court under § 15 may be impaired by a state 
judgment; and that the immunity which 
that section grants is limited to judgments 
of state courts that except for that im- 
munity would be bars or mergers. I cannot 
read Becher v. Contoure Laboratories, supra, 
in any other way; but the judgment of the 
state court here disposed of the plaintiffs’ 
claim in just the sense that the immunity 
covers, if so limited. On the other hand the 
findings in Singer v. A. Hollander & Son, 
supra, were not of that kind; nor were those 
in Paramount Corporation v. Partmar Corpo- 
ration, supra (347 U.S. 89); as appears from 
the following passage in the Opinion, pp. 
100, 101: 


“Neither the lease nor the franchise 
was the result ‘of any agreement, com- 
bination or conspiracy of any kind what- 
Socvery ha Pe his finding * * * 
determined the key ingredient of Partmar’s 
counterclaims contrary to its allegations 
and thus precluded recovery upon such 
claims * * * the judgment entered on 
the complaint was a final disposition of 
the determinative issue on the counter- 
claims—whether or not the terms of the 
lease were a product of an illegal con- 
Spiracy.” 


The petition is denied. 


——_________., 


1 68,032 


Copyright 1955, Commerce Clearing House, Inc. 


Number 21—123 
5-6-55 


Cited 1955 Trade Cases 
U.S. v. United Shoe Machinery Corp. 


70,343 


[1] 68,033] United States v. United Shoe Machinery Corporation. 


In the United States District Court for the District of Massachusetts. Civil Action 


No. 7198. Dated March 8, 1955. 


Case No. 912 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


i Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Injunctive Decrees—Termination of Leases.—Where a manufacturer of shoe-making 


machinery was ordered by a decree to present to 
Government and with representatives of a shoe manufacturers’ 


the court, after conferring with the 
association, a plan for 


terminating all of its outstanding leases for machinery, the court granted a motion 
permitting the association or the United States to inspect, copy, or photograph at the 


manufacturer’s place of business specified b 
the intention of the court that the parties sh 
and to propose to the court a plan having the measure of 


in corporate reorganizations. 


usiness records. 
ould endeavor to bargain out their differences 


The court noted that it was 


agreement which is customary 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8233.800. 


For a prior judgment of the U. S. Supreme Court, see 1954 Trade Cases {] 67,755; and 
for prior decisions of the U. S. District Court, District of Massachusetts, see 1953 Trade 
Cases 67,436, 1950-1951 Trade Cases J 62,631 and 62,589, and 1948-1949 Trade Cases 


{ 62,298. 


Memorandum 


[Motion for Additional Information— 
Termination of Leases] 


Wyzanskl, District Judge [Jn full text]: 
Motions have been filed by the United 
States and by the National Shoe Manufac- 
turers Association to secure additional in- 
formation in order that they may more 
effectively carry on the conferences con- 
templated by Paragraph 9 of the judgment 
in this case. 


No meaningful conferences could take 
place without candid and fairly full dis- 
closures by defendant not merely of any 
plan for terminating all outstanding leases 
but also of detailed facts to which the plan 
was addressed and the data entering into 
the preparation of the specific items in the 
plan. Hence the motions are not premature. 


Nor do the motions misconceive the 
nature of the conferences. It was the inten- 
tion of the Court in preparing Paragraph 9 
that the parties and the intervenors should 
endeavor to bargain out their differences 
and to propose to the Court a plan having 
the measure of agreement which is cus- 
tomary in corporate reorganizations. 
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If the parties are unable substantially to 
agree upon all the major features of a plan, 
it may turn out that the Court may have 
only three practical alternatives (1) to 
leave the existing leases to run their course 
or (2) to terminate without any financial 
adjustment all outstanding leases on the 
ground they are unlawful or (3) to impose 
a less than subtle formula but one that 
can be made effective promptly enough to 
have practical consequences. This third is 
much the most likely course, and the 
formula would probably be drawn from 
testimony heretofore given. 


It is also worth emphasizing at this 
time the not-irrelevant second sentence of 
Paragraph 5 of the judgment which pro- 
vides that the “defendant if it offers any 
machine type for lease, shall set such 
terms for leasing that machine as do not 
make it substantially more advantageous 
for a shoe factory to lease rather than to 
buy a machine.” If defendant sets terms 
substantially discriminating in favor of leas- 
ing, and many reasonable complaints are 
made thereof, the Court will be faced with 
the question whether to amend the judg- 
ment so that defendant will be allowed only 


q 68,033 


70,344 


to sell. Sales would be at prices determined 
by the unilateral action of defendant, re- 
stricted only by economic rather than legal 
considerations. 


If the Court does follow some of the pro- 
cedures suggested, there will no doubt be 
inconveniences to both defendant and the 
shoe manufacturers. However, awareness of 
these potential inconveniences, and of the 
determined attitude of the Court to move 
promptly, may induce all concerned in this 
case more realistically to reach a bargain 
which the Court can approve. 


[Inspection of Records] 


For the foregoing reasons, the motion 
filed herein on March 2 by National Shoe 
Manufacturers Association is granted, in- 
sofar as the motion requests an order per- 
mitting the Association or the United States 
to inspect and copy or photograph at de- 
fendant’s place of business all of the statis- 
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tical and other working data, tabulations, 
papers, shoe machine and other records in 
the possession, custody, and control of the 
defendant upon which defendant’s expert, 
Dr. Joel Dean, made statements on Decem- 
ber 15 and 16, 1954 to representatives of 
the Association at the conference held between 
those representatives and the defendant pro- 
vided that such records are related to any 
one of the four following subject matters: 


1. the estimate of shoe machine usage; 

2. the estimate of the economic life of 
shoe machines; 

3. cost of capital and factors used in 
calculating the same; 


4. the estimate of market value of shoe 
machines at different ages and factors used 
in calculating the same. 


The motion filed herein on February 28 
by the United States is denied except insofar 
as it is granted by the preceding parts of 
this memorandum. 


[68,034] E. J. Korvette Co., Inc., E. A. Melvin Co., Inc., Korvette-Hempstead, 
Inc., and Korvette-42nd Street, Inc. v. The Parker Pen Company. 


In the United States District Court for the Southern District of New York. Civ. 


99-108. Filed April 23, 1955. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Consolidation of Ac- 
tions—Compulsory Counterclaim.—An action alleging that a manufacturer of pens vio- 
lated the Robinson-Patman Price Discrimination Act and the Sherman Antitrust Act was 
dismissed on the ground that the complaint in the action should have been pleaded as 
counterclaims in the pen manufacturer’s previously instituted fair trade enforcement action, 
which was based upon the New York Fair Trade Act, against the plaintiffs. Rule 13(a) 
of the Federal Rules of Civil Procedure requires a party to set forth a counterclaim if it 
arises out of the transaction or occurrence that is the subject matter of the opposing party’s 
claim. The court held that there was a sufficient logical relationship between the two suits 
so that in the interest of avoiding a multiplicity of suits, unnecessary expense, and duplica- 
tion of effort all claims should be tried in one action. 


See Private Enforcement and Procedure, Vol. 2, J 9013.425. 
For the plaintiffs: Malkan & Ellner, New York, N. Y. 
For the defendant: Rogers, Hoge & Hills, New York N.Y. 


Opinion 
[Consolidation of Actions] 

Epwarp WEINFELD, District Judge [Jn full 
text]: I am persuaded that the claims al- 
leged by the plaintiffs are compulsory counter- 
claims which under Rule 13(a) of the Federal 

*One defendant in the prior suit by Parker 


is not a plaintiff herein, Otherwise the parties 
are identical. 
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Rules of Civil Procedure should be asserted 
in the action previously instituted by the 
defendant against the plaintiffs. In the 
latter action the plaintiffs (the defendant 
in this suit, also referred to hereafter as 
“Parker”) asserts a claim against the de- 
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fendants (the plaintiffs here) based upon 
New York’s Fair Trade Law (the Feld- 
Crawford Act, New York General Business 
Law § 369-a, 369-b) as authorized by the 
Miller-Tydings Act, 15 U. S..C. §1, and 
the McGuire Federal Fair Trade Act, 15 
U. S. C. §45. Jurisdiction is based upon 
diverse citizenship. 


[Causes of Action in Instant Suit] 


Several months later the plaintiffs herein 
commenced this action asserting two claims 
relating to the sale and distribution of 
Parker pens and pencils, the subject matter 
of the prior suit. In the first cause of action 
the plaintiffs charge that in violation of Sec- 
tion 2(a) of the Robinson-Patman Act, 15 
U. S. C. §13(a), the defendant, by various 
direct and indirect methods, discriminated 
against the plaintiffs by selling Parker pens 
and pencils to favored customers including 
some who were and are in competition with 
the plaintiffs, at prices lower than those 
charged to and paid by plaintiffs. It is also 
alleged that the defendants violated Section 
2(d) of the Robinson-Patman Act, 15 U. S. C. 
§ 13(d), by making payment or allowances 
for services or facilities furnished without 
making the same available to plaintiffs on 
proportionately equal terms; further, that 
the defendant discriminated against the plain- 
tiffs in violation of Section 2(e) of the 
Robinson-Patman Act, 15 U. S. C. §13(e), 
by furnishing or continuing to furnish serv- 
ices or facilities to competitors of plaintiffs 
without making such services available to 
them on proportionately equal terms. 


The second cause of action, after repeat- 
ing the allegations of the first cause of 
action, charges that the defendant made 
agreements with favored customers, includ- 
ing plaintiffs’ competitors, designating them 
as factory accounts or direct sales accounts 
and according them the exclusive right 
among retailers to purchase defendant’s 
products directly from it instead of from 
wholesalers, as non-favored retailers includ- 
ing plaintiffs are required to do, as a result 
of which the favored customers were enabled 
to buy Parker pens and pencils at sub- 
stantially below those prices available to 
non-favored retailers, including the plaintiffs. 


23 Moore’s Federal Practice, { 13.13 [2d Ed.]; 
Wright, Estoppel by Rule: The Compulsory 
Counterclaim Under Modern Pleading, 38 Minn. 
L. Rev, 420, 438-445 (1954). 

3 Moore v. New York Cotton Hauchange, 270 
U. S. 593, 610. 
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Other acts are set forth whereby com- 
petitive advantages not offered or made 
available to plaintiffs were given to their 
competitors; that these various acts were 
committed pursuant to contracts and a com- 
bination and conspiracy with favored cus- 
tomers unreasonably restraining trade and 
competition of plaintiffs in violation of Sec- 
tion 1 of the Sherman Act, 15 U. S. C. §1. 


[Logical Relationship Between Suits] 


Rule 13(a) of the Federal Rules of Civil 
Procedure requires a party to set forth a 
counter-claim “* * * if it arises out of the 
transaction or occurrence that is the subject 
matter of the opposing party’s claim * * *”. 
In determining whether a claim “arises out 
of the same transaction or occurrence” as 
the claim asserted by a plaintiff a liberal 
construction is to be given to the quoted 
phrase” As the Supreme Court has stated, 
“‘Transaction’ is a word of flexible mean- 
ing. It may comprehend a series of many 
occurrences, depending not so much upon 
the immediateness of their connection as 
upon their logical relationship.” * Thus, the 
test to be applied in determining whether 
or not a compulsory counter-claim exists is 
whether there is any logical relationship 
between the claim now advanced by plain- 
tiffs and the claims previously asserted by 
this defendant.* 


The logical relationship between the two 
cases is apparent from the mere statement 
of the respective claims. The distribution 
system of Parker pens, its mechanics and 
relationship to wholesalers and retailers are 
central issues in both cases. It is true that 
Parker’s claim relates to Korvette’s sales 
of pens and pencils in violation of fair trade 
prices, whereas Korvette’s relates to condi- 
tions of their distribution and acquisition. 
But an absolute identity of factual back- 
grounds is not required. There is sufficient 
logical relationship between them so that in 
the interest of avoiding a multiplicity of 
suits, unnecessary expense and duplication 
of effort all claims be tried in one action. 


Perhaps the logical relationship between 
the claims of the respective parties is best 
demonstrated by a consideration of the de- 
fenses interposed against the fair trade 


4 Universal Artists Corp. v. Masterpiece Prod- 
ucts, Inc., 2 Cir., — F.. 2d — (decided March 
25, 1955); Lesnk v. Public Industrial Corp., 
2 Cir., 144 F. 2d 968, 975; Rosenthal v. Fowler, 
S. D. N. Y., 12 FRD 388, 391. 
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claim. Among other defenses, the defend- 
ants there (the plaintiffs here) allege the 
failure of Parker to enforce its minimum 
retail sales price policy and acquiescence 
in the conduct of retailers in selling plain- 
tiff’s product at retail below the fair trade 
prices. This alleged non-enforcement policy 
may be in part attributable to the acts upon 
which plaintiff relies here to establish its 
anti-trust claim. 


[Action Dismissed] 


Since the present complaint should have 
been pleaded in the defendant’s prior action 
against the plaintiffs it must be dismissed, 
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but with leave to them, if so advised, to as- 
sert counter-claims in that action within 
thirty (30) days after the entry of an order.’ 


This disposition makes it unnecesary to 
pass upon the other aspects of defendant’s 
motion attacking the sufficiency of the com- 
plaint. However, in repleading, it would 
serve to eliminate the ambiguity of plaintiffs’ 
present pleading if they set forth whether 
or not it is claimed they had business rela- 
tions with the defendant and the period 
during which said relations continued. 


The motion is granted as indicated herein. 


Settle order on notice. 


[] 68,035] Federal Trade Commission v. Whitney & Co. and James R. O’Brien. 
In the United States Court of Appeals for the Ninth Circuit. No. 12700. Filed April 


eel O55: 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Brokerage Fees—Decree Enforcing Order to Cease and Desist. 
—Pursuant to a stipulation, a Federal Trade Commission order prohibiting a company en- 
gaged in the sale of canned sea food products from paying brokerage or other compensa- 
tion to buyers who are not acting as brokers but are purchasing such products for their 
own account, in violation of Section 2(c) of the Clayton Act, as amended, was ordered 
enforced by a Court of Appeals. 


The enforcement proceeding as to one of the respondents who was previously found 
by the Commission to be a stockholder and an official of the company, but who after- 
wards contended that he was no longer connected with the company, was dismissed. 
Previously, the Court of Appeals, in affirming the above order, referred the proceedings 
back to the Federal Trade Commission with directions to hear evidence on the issues as 
to whether the respondents failed to obey the order and whether the enforcement pro- 
ceedings should be dismissed as to the individual respondent. 

See Price Discrimination, Vol. 1,  3520.390; FTC Enforcement and Procedure, Vol. 
2, J 8801.330. 

For the petitioner: James W. Cassedy, Associate General Counsel; Robert B. Dawkins, 
Assistant General Counsel; and John W. Carter, Attorney, Federal Trade Commission, 
Washington, D. C. 

For the respondent: Bogle, Bogle & Gates, and Robert W. Graham, Seattle, Wash. 

Decree enforcing Federal Trade Commission cease and desist order in Dkt. 5272. For 
a prior opinion of the U. S. Court of Appeals, Ninth Circuit, see 1950-1951 Trade Cases 
{| 62,948. 


Before Matuews, Bone and Poprr, United States Circuit Judges. 


Final Decree Enforcing Order to 
Cease and Desist 


[Proceedings | 


[In full text]. The Federal Trade Com- 
mission, petitioner in this case, having under 


5 Audi Vision Inc., v. RCA Mfg. Co., 2 Cir., 
136 F, 2d 621, 624; Lesnik v. Public Industrial 
Corp., 2 Cir., 144 F. 2d 968, 975; Hancock Oil 
Co. v. Universal Oil Products Co., 9 Cir., 115 
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the provisions of Section 11 of the Clayton 
Act (38 Stat. 734; 15 U. S. C. 21), filed in 
this Court on the 27th day of September 
1951, an application for enforcement of an 
order to cease and desist issued by it on the 
25th day of March 1946 against Whitney & 


F. 2d 45, 47; Thierfield v. Postman’s Fifth Ave- 
nue Corp., S. D. N. Y., 37 F. Supp. 958, 962; 3 
Moore’s Federal Practice, {13.12 [2d Ed.]. 
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Company, a corporation, and James R. 


O’Brien, his representatives, agents, and em- 
ployees, respondents, for violation of Sec- 
tion 2(c) of the Clayton Act, as amended 
by the Robinson-Patman Act (49 Stat. 1526, 
1527; 15 U. S. C. 13(c); and, said petitioner 
having also certified and filed in this Court 
as required by law, a transcript of the entire 
record in the proceeding before it in which 
said order to cease and desist was entered 
as aforesaid, including the complaint, the 
answer and substitute answer, the report, 
and the order of the Commission; and re- 
spondents having, on the 15th day of Decem- 
ber, 1950, filed their answer to the aforesaid 
application for enforcement, in which they 
admitted the validity of the aforesaid order 
to cease and desist entered as aforesaid but 
denied that they had failed or neglected to 
obey said order; and respondent James R. 
O’Brien having moved the Court to dismiss 
the said enforcement proceedings as to him 
on the ground that he was no longer an 
official or stockholder of corporate respond- 
ent; and, this Court, after hearing this matter 
on briefs and oral argument of counsel on 
the 21st day of September 1951, having filed 
its opinion and entered its decree, on the 
Ist day of November, 1951, affirming the 
said order to cease and desist and referring 
the proceedings back to the Federal Trade 
Commission with directions to hear evidence 
on the issues of (1) whether respondents 
have failed or neglected to obey the afore- 
said order to cease and desist affirmed as 
aforesaid, and (2). if James R. O’Brien de- 
sired to raise the issue, whether the enforce- 
ment proceedings should be dismissed as to 
him, and to report its conclusions to this 
Court; and, the said Federal Trade Com- 
mission now having fully complied with 
the aforesaid decree of reference and having, 
on the 23rd day of March 1955, certified the 
transcript of the entire record made at the 
hearings as: “Transcript of Record of Hear- 
ings on the Question of Violation of the 
Order to Cease and Desist Held by the 
Federal Trade Commission under a Decree 
of Reference Entered on the Ist Day of 
November 1951”, and having, on the 28th 
day of March, 1955, filed said certified trans- 
cript, together with its report on the evi- 
dence, in which the Commission concluded: 
(1) that Whitney & Company had violated 
the aforesaid order to cease and desist, en- 
tered and affirmed as aforesaid, and (2) 
that the enforcement proceedings as to 
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James R. O’Brien should be dismissed; and 
Respondent Whitney & Company having 
filed with this Court concurrently with the 
filing by the Federal Trade Commission of 
its report and conclusions as aforesaid, its 
answer in which said respondent (1) states 
that it does not desire to further contest 
the application for enforcement filed as 
aforesaid, (2) waives service upon it of the 
aforesaid report and conclusions of the 
Commission, and (3) consents to the Court 
entering a decree of enforcement of the 
aforesaid order to cease and desist; and the 
case now being ready for submission to 
this Court on the aforesaid application for 
enforcement, the certified transcript of the 
record made by the Commission on the 
evidence introduced before it on the ques- 
tion of violation of the aforesaid order and 
on whether the enforcement proceedings 
should be dismissed as to James R. O’Brien, 
the Commission’s report and conclusion on 
such questions, and respondent’s answer 
thereto; and petitioner and respondent hav- 
ing, by a stipulation filed in this Court, 
consented to and requested this Court, with- 
out requiring the Federal Trade Commis- 
sion to file a supplemental application for 
enforcement and without requiring the sub- 
mission of briefs or hearing oral argument, 
to enter this decree commanding Respondent 
Whitney & Company, its officers, directors, 
representatives, agents, and employees to 
obey and comply with the aforesaid order 
to cease and desist entered and affirmed 
as aforesaid. 


[Decree Enforcing Order to 
Cease and Desist] 


Now, therefore, it is adjudged, ordered, 
and decreed that Respondent Whitney & 
Company, a corporation, its officers, direc- 
tors, representatives, agents and employees, 
are commanded to comply with and obey 
the aforesaid order to cease and desist 
entered by the Federal Trade Commission 
on the 25th day of March 1946 and affirmed 
by this Court by decree entered on the Ist 
day of November 1951 [1950-1951 TRapE 
CASES J 62,948]. 


[Enforcement Proceeding Dismissed as 
to One Respondent] 


It is further adjudged, ordered, and de- 
creed that the enforcement proceedings be 
dismissed as to James R. O’Brien. 


———————— 
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[ 68,036] Bulova Watch Co., Inc. v. Arthur L. Anderson. 


In the Supreme Court of the State of Wisconsin. No. 228. August Term, 1954. 
Filed May 3, 1955. 


Appeal from an order of the Circuit Court for Waukesha County. 
SULLIVAN, Circuit Judge, presiding. Reversed. 


MicHAEL T. 


Wisconsin Fair Trade Act 


Fair Trade—Constitutionality of Wisconsin Fair Trade Act—Nonsigner Provision— 
United States Constitution—The contention that the Wisconsin Fair Trade Act, as 
applied to nonsigners, is unconstitutional under the due process clause of the 14th 
Amendment to the United States Constitution was rejected by the Wisconsin Supreme 
Court, which held that the constitutionality of the Act, as applied to nonsigners, had been 
previously upheld by the Court, and that the United States Supreme Court is the 
final arbiter of this constitutional issue and until such time as that Court has ruled on 
this particular issue, the Wisconsin Supreme Court is bound by its prior decision. 


See Fair Trade, Vol. 1, J 3085.53, 3258. 


Fair Trade—Enforcement of Fair Trade Prices—Person Who May Maintain Suit— 
Foreign Corporation—A New York corporation had the right to maintain a fair trade 
enforcement action against a nonsigner in the Wisconsin courts without having first 
obtained a certificate of authority to transact business in Wisconsin under a Wisconsin 
statute, which prohibits foreign corporations transacting business in the state from main- 
taining any actions in the Wisconsin courts until they have obtained a certificate of 
authority. The institution of the fair trade suit was not an act which constitutes the 
transacting of business in the state. Furthermore, the New York corporation was not 
transacting business in the state because of its fair trade contract with a retailer in the 
state or because of the sale of its goods by such retailer and the nonsigner. 


See Fair Trade, Vol. 1, J 3330.53. 


Fair Trade—Selling Below Fair Trade Price—Notice of Price—Wilfully and Know- 
ingly.—A fair trader’s allegations that it sent to a nonsigner, by registered mail, a copy 
of the fair trade contract it had entered into with another party, including a retail price 
list setting forth the minimum resale prices of its products, and that the defendant 
subsequent to the date he received such contract and price list sold one of the fair 
trader’s products at less than the price set forth in the list, were held sufficient to 
establish that the defendant “wilfully and knowingly” sold the product at less than the 
established fair trade price. 


See Fair Trade, Vol. 1, J 3268.53. 
For the plaintiff: Rice & Ramsey, Milwaukee, Wis. 
For the defendant: Paul E. Bornemann, Milwaukee, Wis. 


[Fair Trade Enforcement Sut] 


Suit by plaintiff Bulova Watch Company, 
Inc., against the defendant Arthur L. Ander- 
son to enjoin and restrain him from selling 
Bulova watches at prices less than estab- 
lished by plaintiff under sec. 133.25, Stats. 
(the Wisconsin Fair Trade Act). 

The pertinent provisions of plaintiff’s 
amended complaint are as follows: 


“1. That the plaintiff is a New York 
Corporation, engaged in the business of 
manufacturing and selling watches and 
other time-keeping devices, with its 
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principal office at 630 Fifth Avenue, in 
the Borough of Manhattan, City and 
State of New York; that said plaintiff 
is a foreign corporation, not licensed to 
do business in the State of Wisconsin, 
and engaged in interstate commerce. 

“2. That the defendant, Arthur L. 
Anderson, is engaged in the jewelry busi- 
ness with his place of business at 135 
West Wells Street, Milwaukee, Wisconsin. 

“3. That on or about August 15, 1952, 
plaintiff entered into an Agreement with 
one, Steller’s Inc., a retailer, doing busi- 
ness in Milwaukee, Wisconsin, pursuant 
to Section 133.25 of the Wisconsin Statutes 
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(Fair Trade Act of the State of Wiscon- 
sin) whereby certain prices were listed 
as the stipulated retail resale prices for 
all products manufactured by plaintiff. 
That said Agreement is made a part 
hereof by reference and a copy is at- 
tached hereto marked Exhibit ‘A’ and 
made a part hereof as though fully set 
forth in said complaint, 


“4. That on or about June 30, 1953, 
plaintiff caused to be sent to defendant 
by registered mail, a true and correct 
copy of the Wisconsin Fair Trade Agree- 
ment or Contract with Steller’s Inc., 
which Contract included a certain retail 
price list setting forth the minimum re- 
sale price or minimum price to consumers 
of commodities produced, manufactured 
and distributed by Bulova Watch Com- 
pany, Inc., plaintiff herein. That a copy 
of said Retail Price List is also attached 
hereto and made a part hereof as though 
fully set forth herein and is marked Ex- 
hibit ‘B’. 

“5S That upon information and: belief, 
defendant has, subsequent to July 2, 
1953, the date noted on the Return Re- 
ceipt of the Registered Mail referred to in 
the 4th paragraph of this complaint, sold 
a Bulova ‘Commutor’ Model Watch, 
Serial 6719675, for $55.00, whereas the 
retail price stipulated in the aforesaid 
Fair Trade Agreement of which defend- 
ant had notice was $71.50 and as set forth 
in the Retail Price List mentioned in said 
4th paragraph of this complaint. 


“6. That if said defendant is not pre- 
vented from engaging in the sale of 
Bulova Watches below the aforesaid stipu- 
lated prices, and is not prevented from 
making such sales, irreparable injury will 
be caused to plaintiff for which the remedy 
of money damages will be inadequate.” 
Exhibit “A” attached to the complaint 

and incorporated therein by reference con- 
sisted of an agreement entered into be- 
tween the plaintiff corporation and Steller’s, 
Inc., whereby the latter was appointed an 
authorized distributor for the sale of plain- 
tiff’s products at retail at its place of busi- 
ness in the city of Milwaukee for a specified 
period; and, Steller’s, Inc., agreed “not to 
sell, offer for sale, or advertise for sale” 
products of the plaintiff at prices less than 
those set forth in plaintiff’s retail price list. 


1180.849 Suits by and against foreign corpo- 
rations. The prosecution or defense of an 
action or proceeding in any court of this state 
by a foreign corporation shall in itself not 
constitute the transacting of business within 
the state, and a foreign corporation is author- 
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Bulova Watch Co., Inc. v. Anderson 


[Trial Court Ruling] 


The defendant Anderson demurred to the 
amended complaint on the following grounds: 


“That the same does not state facts 
sufficient to constitute a cause of action. 


“That the plaintiff has not legal capac- 
ity to sue; as it appears therefrom that 
the plaintiff is not licensed to do busi- 
ness in the State of Wisconsin andi is a 
foreign corporation. 


“That the Fair Trade Act of Wiscon- 
sin is unconstitutional and the violation 
of the Fourteenth Amendment of the 
United States Constitution.” 


The demurrer was sustained by order 
entered under date of September 29, 1954, 
on the ground that plaintiff did not have 
legal capacity to sue. From such order 
sustaining the demurrer plaintiff has ap- 
pealed to this court. 


[Foreign Corporation—Right To Sue] 


Curriz, Justice [In full text]: The sole 
reason which was assigned by the learned 
trial judge for his sustaining of the de- 
murrer was his conclusion that the plaintiff 
foreign corporation lacked capacity to sue 
under sec. 180.847, Stats. Sub. (1) of such 
statute provides as follows: 


“No foreign corporation transacting 
business or acquiring, holding or dispos- 
ing of property in this state without a 
certificate of authority, if a certificate of 
authority is required under this chapter, 
shall be permitted to maintain or defend 
a civil action or special proceeding in any 
court of this state, until such corporation 
shall have obtained a certificate of 
authority.” 


Sec. 180.801, Stats., provides that a foreign 
corporation shall procure a certificate of 
authority from the secretary of state before 
it shall transact business in the state, but 
certain listed activities are excluded from 
such requirement. None of the exceptions 
of such statute are applicable to the facts 
of the instant case. However, sec. 180.849, 
Stats. makes it clear that the mere institu- 
tion of suit by the plaintiff is not an act 
which constitutes the transacting of busi- 
ness within the state and examination of the 


ized to prosecute or defend any action or pro- 
ceeding which a domestic corporation may 
prosecute or defend except as the same is ex- 
pressly prohibited or limited by this chapter 
or other applicable provisions of awe ae 
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allegations of the complaint discloses that 
the plaintiff does not allege that it performed 
any act within the state of Wisconsin. 


The “fair trade” contract entered into 
between plaintiff and Steller’s, Inc., con- 
stituting exhibit “A” of the complaint, is 
entirely silent as to whether such contract 
was executed within or without the state. 
If the making of such contract was inci- 
dental to the sale and shipment of plain- 
tiff’s products in interstate commerce, such 
transaction would be exempt from the 
requirement of sec. 180.801, Stats., under 
the decisions of this court in Standard Sewing 
Equip. Corp. v. Motor Specialty (1953), 263 
Wis. 467, 57 N. W. (2d) 706; Charles A. 
Stickney Co. v. Lynch (1916), 163 Wis. 353, 
158 N. W. 85; and Jerome P. Parker-Harris 
Co. v. Kissel M. C. Co. (1917), 165 Wis. 518, 
163 N. W. 141. Furthermore, even if the 
contract were not incidental to interstate 
commerce, there is no presumption that it 
was made in Wisconsin, because if there is 
any inference to be drawn as to the place 
of making the contract it is that plaintiff 
would not violate the law by transacting 
business within the state without first 
obtaining a certificate of authority. Standard 
Sewing Equip. Corp. v. Motor Specialty, supra, 
at p. 475. 

Counsel for the defendant contends that 
the performance of the contract between 
Steller’s, Inc., and plaintiff, requiring as it 
does sales of merchandise in Wisconsin at 
prices set by plaintiff pursuant to such 
contract so as to gain for the plaintiff 
the benefit of the provisions of the Wis- 
consin Fair Trade Act, constitutes the 
transacting of business within the state by 
plaintiff. In support of such contention, 
counsel cites syllabus 1 of Weco Products 
Co. v. Reed Drug Co. (1937), 225 Wis. 474, 
274 N. W. 426, wherein it is stated: 


“cc 


. and the contracts in issue, being 
by express provision therein applicable 
only to transactions consummated in the 
state of Wisconsin and not elsewhere, did 
not affect interstate commerce, and, there- 
fore, did not violate the Federal Anti- 
Trust Laws.” 

The transactions referred to in the fore- 
going quotation were the sales by a Wis- 
consin retailer of goods whose prices had 
been fixed pursuant to a “fair trade” con- 
tract, and not the original sale of the 
goods from the out-of-state manufacturer 
to the retailer. In the instant complaint 
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there is no allegation that either Steller’s, 
Inc., or the defendant, in selling Bulova 
watches in Wisconsin was acting as agent 
of the plaintiff foreign corporation. With- 
out such an allegation of agency, the sales 
made.at retail by either Stellers, Inc. or 
the defendant, would not constitute the 
transacting of business within the state by 
plaintiff. Heimrich Chemical Co, v. Herman 
(1923 Mo. App.), 251 S. W. 162; Proctor & 
Gamble Co. v. King County (1941), 9 Wash. 
(2d) 655; 115, Pac. (2d) 962: 


So far as the contract between plaintiff 
and Steller’s, Inc., affects retail sales of 
plaintiff's products in Wisconsin disasso- 
ciated from interstate commerce, the state 
has the power to regulate the operation 
of such contract. 23 Am. Jur., Foreign Cor- 
porations, p. 217, sec. 248. However, this 
is not on the theory that plaintiff is trans- 
acting business in the state but on the 
ground that the contract operates in Wis- 
consin. In order for a foreign corporation 
to transact business in a state it must be 
physically present within the state in the 
sense of having an officer or agent there 
who is performing some act on behalf of 
the corporation. In cases where foreign 
corporations ship merchandise in interstate 
commerce on consignment into a state to be 
sold on commission, the consignment con- 
tracts usually provide the conditions under 
which the consignees are to hold and make 
sale of the goods. However, in such a 
situation, the acts of the consignee in selling 
the goods do not become those of the 
foreign corporation merely because the 
latter limits or regulates the manner, place, 
time, terms or details of the sales. 17 
Fletcher, Cyc. Corp. (perm. ed.), pp. 521-522, 
sec. 8484. We deem that the same principle 
applies to the carrying out in Wisconsin of 
the terms of the “fair trade” contract en- 
tered into between plaintiff and Steller’s, Inc. 


It is, therefore, our conclusion that it 
was error to have sustained the demurrer 
to plaintiff's amended complaint on the 
ground that plaintiff lacked legal capacity 
to sue because of failure to have obtained 
a certificate of authority to transact busi- 
ness within the state, 


[“Wilfully and Knowingly’ | 


However, it is the further position of 
counsel for the defendant that the de- 
murrer should have been sustained on the 
ground that the amended complaint failed 
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to state facts constituting a cause of action 
for the following reasons: 


(1) The failure to allege that defendant 
“wilfully and knowingly’ sold the Bulova 
watch at less than the price stipulated in 
the contract entered into between plaintiff 
and Steller’s, Inc. 


(2) That sec. 133.25, Stats., is uncon- 
stitutional insofar as it relates to non- 
signers of a “fair trade’ contract such 
as was the defendant. 


Sub. (5) of sec. 133.25, Stats., provides 
as follows: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulatedi in any 
contract referred to in subsection (3), 
whether or not the person so advertising, 
offering for sale or selling is a party to 
such contract, is unfair competition and 
is actionable at the suit of any person 
damaged thereby.” (Italics supplied.) 
Paragraph 4 of plaintiff's amended 

complaint alleges that on June 30, 1953, plain- 
tiff sent by registered mail to the defend- 
ant a true and correct copy of the “fair 
trade” contract entered into with Steller’s, 
Inc., including a retail price list setting 
forth the minimum resale price of plaintiff’s 
products. Paragraph 5 of the amended 
complaint avers on information and belief 
that defendant, subsequent to July 2, 1953 
(the date he receipted for the registered 
mail sent to him by plaintiff as alleged 
in paragraph 4), sold a certain model Bulova 
watch for $55 “of which defendant had 
notice” the minimum resale price was $71.50 
according to the price list he had so re- 
ceived by registered mail from plaintiff. We 
deem such allegations are sufficient to es- 
tablish that defendant “wilfully and know- 
ingly” sold the watch at less than plaintiff’s 
stipulated resale price as fixed by the 
Steller’s, Inc., contract. 


[Constitutionality | 


The constitutionality of sec. 133.25, Stats., 
as to non-signers of fair trade contracts was 
upheld by this court in Weco Products Co. 
v. Reed Drug Co., supra, in a very carefully 
written opinion by Mr. Justice (later Chief 
Justice) Fritz. We are aware that the 
courts of Arkansas, Florida, Georgia, 
Michigan, and Nebraska have held to the 
contrary, but our decision in the Weco 
Products Co. case is in accord with the 
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great majority of courts in other jurisdic- 
tions which have passed on this issue of 
constitutionality as to non-signers. For 
a review of the authorities see McGraw 
Electric Co. v. Lewis & Smith Drug Co. 
(1955, Neb.) [1955 Trane Cases { 67,954], 
68 N. W. (2d) 608. The constitutional 
question arises under the “due process” 
clause of the Fourteenth amendment to the 
United States Constitution. The United 
States supreme court is the final arbiter of 
such constitutional question and! until such 
time as that court has ruled on this par- 
ticular issue we consider ourselves bound by 
our decision in the Weco Products Co. case. 


[Procedure on Appeal] 


This appeal was originally scheduled for 
argument on March 10, 1955. On February 
18, 1955, counsel for defendant served on 
the attorneys for plaintiff a notice of mo- 
tion to dismiss the appeal on the grounds: 
(1) That, although the undertaking on ap- 
peal was timely filed with the clerk of 
circuit court no copy of the same had 
been served upon counsel for defendant; 
and (2) that the printed brief served by 
the attorneys for the appellant plaintiff 
contained no appendix. Such motion to 
dismiss was argued on March 7, 1955, at 
which time the attorneys for plaintiff as- 
sured this court that they were in the 
process of reprinting appellant’s brief so 
as to contain an appendix. Upon this as- 
surance we directed that the argument on ap- 
peal be postponed until the April assignment 
and denied the motion to dismiss. We did 
not dismiss for failure to serve a copy of the 
undertaking because we concluded that the 
appeal had been attempted in good faith 
within the meaning of sec. 269.51(1), Stats., 
and that defendant had sustained no pre- 
judice inasmuch as the undertaking filed 
with the clerk was executed by a licensed 
surety corporation. However, we deem 
that some penalty should be imposed upon 
the appellant plaintiff for failure to comply 
with the statutory requirements with respect 
to serving a copy of the undertaking upon 
opposing counsel and the failure to include 
an appendix in the first appellant’s brief 
served. Therefore, we are allowing $25 
costs to defendant upon the motion to dis- ~ 
miss the appeal, the same to be offset 
against the costs taxable by plaintiff on 
the appeal. 
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Sunbeam Corp. v. Economy Distributing Co., Inc. 
overruling the demurrer. Defendant shall 
be entitled to a credit of $25 upon the 
costs to be taxed herein by plaintiff for 
the reason set forth in the opinion. 


[Reversed and Remanded] 


By the Court—Order reversed and cause 
remanded with directions to enter an order 


[68,037] Sunbeam Corporation v. Economy Distributing Company, Inc., and Har- 
rison A. Cowan and Lillian Cowan, individually and as co-partners, d.b.a. Economy 
Linoleum-Window Shade Company and also Economy Linoleum-Carpet Company. 


Sunbeam Corporation v. Hall of Distributors, Incorporated. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 13,900, 14,000. Dated March 3, 1955. 


Michigan Fair Trade Act 


Fair Trade—Fair Trade Enforcement Actions—Action for Inducing Breach of Fair 
Trade Contracts—Preliminary Injunction.—In an electrical appliance manufacturer’s action 
alleging that the defendants have tortiously interfered with the manufacturer’s fair trade 
contracts with retailers and wholesalers, the manufacturer was granted a preliminary in- 
junction restraining the defendants from advertising for sale the manufacturer’s products 
at less than the fair trade prices, from inducing or attempting to induce either retail or 
wholesale fair trade contract signers to breach such contracts with the manufacturer, and 
from selling the manufacturer’s products thereafter acquired at less than the fair trade 
price. In granting the injunction, the court rejected the defendants’ contention that fair 
trade contracts in Michigan are illegal under the decision in Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Co. (Mich. Sup. Ct. 1952) 1952 Trap Cases { 67,303, and held 
that this decision did not declare fair trade contracts, per se, illegal and does not preclude 
a manufacturer from contracting with respect to resale prices with each and every retailer 
and wholesaler with whom it chooses to deal or from declining to deal with any retailer or 
wholesaler who refuses to so contract. 


See Fair Trade, Vol. 1, J 3085.24, 3320. 


For the plaintiffs: Hill, Lewis, Andrews, Granse & Adams, Detroit, Mich. and 
Herman T. Van Mell, Chicago, Ill. 
For the defendants: Brenner & Schwartz, Detroit, Mich. 

Opinion Plaintiff alleges that it sells its products 
only to wholesalers and retailers who agree 
to sign plaintiff’s resale price maintenance 
contracts (hereinafter referred to as fair 
trade contracts) which contracts exact from 


[Tortious Interference with Fair Trade 
Contracts Charged] 


Ratpo M. Freeman, District Judge [In 


full text]: Plaintiff, Sunbeam Corporation, 
an Illinois Corporation, engaged in the 
manufacture and sale of various electrical 
appliances commenced these actions against 
the above corporate defendants seeking to 
enjoin and recover damages on the theory 
that defendants have tortiously interfered 
with plaintiffs contractual relationships. 
Defendants are engaged in the sale of 
various types of appliance and household 
goods including certain of those manufac- 
tured and sold by plaintiff. 
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such wholesalers and retailers promises not 
to resell at less than prices stipulated by 
plaintiff. Furthermore, with respect to 
wholesalers’ fair trade contracts a promise 
is exacted whereby the latter agrees not to 
resell to retailers who, themselves, have not 
entered into fair trade contracts with plain- 
tiff. It is alleged, however, that said de- 
fendants have been able to secure plaintiff’s 
products by inducing certain of those who 
have entered into such contracts to breach 
them and to sell to defendants at less than 
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plaintiff's stipulated fair trade prices. It is 
admitted that defendants have advertised 
for sale and have sold plaintiff's products at 
less than prices stipulated by plaintiff. It 
is also admitted that defendants have re- 
moved from containers of plaintiff's prod- 
ucts which they have in their possession all 
shipping labels thereon. In their answers 
defendants deny having tortiously inter- 
fered with plaintiff's contractual relation- 
ships as alleged. 


The cases are presently before the Court 
on an order to show cause why a prelimi- 
nary injunction should not be issued re- 
straining defendants, in substance, from 
inducing or attempting to induce, directly 
or indirectly, wholesalers and retailers of 
Sunbeam appliances to breach their fair 
trade contracts with plaintiff by purchasing 
Sunbeam products from such wholesalers 
or retailers at less than prices stipulated by 
plaintiff, or by inducing any persons to 
enter into a fair trade contract with plaintiff 
for the purpose of supplying any of plain- 
tiff’s products to defendants in violation of 
such contracts; from advertising, offering 
for sale or selling any of plaintiff’s products 
at less than prices stipulated by plaintiff 
as to any and all such products heretofore 
or hereafter acquired by defendants from 
any contract signer of plaintiff; from pur- 
chasing, directly or indirectly, Sunbeam 
products from any contract signer of plain- 
tiff; where defendants have knowledge of 
such contracts. 


With respect to defendant Economy, it 
appears that such defendant had knowledge 
of plaintiff’s system of marketing its prod- 
ucts exclusively through contract signers, 
for the secretary-treasurer of that company, 
in his deposition, testified that he was 
generally familiar with plaintiff's fair trade 
contracts and did not deny that he had 
received copies of price lists of plaintiff's 
products which lists gave notice of plain- 
tiff’s merchandising methods. He further 
admitted receiving, in July of 1954, a letter 
from plaintiff advising Economy of plain- 
tiff’s contractual system of selling its products 
and notifying Economy that by dealing in 
Sunbeam products without having signed 
a fair trade contract it had been “tortiously 
interfering with our Fair Trade System 
and Fair Trade Rights.” 


Plaintiff seeks a preliminary injunction 
on the ground that such alleged tortious 
conduct on the part of defendants if allowed 
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to continue will undermine plaintiff’s sys- 
tem of selling exclusively to contract signers ; 
that because of the continued sale and ad- 
vertisements of Sunbeam products at less 
than Sunbeam’s stipulated prices plaintiff's 
contract signers may, at any time, discontinue 
advertising, demonstrating, displaying or 
otherwise promoting for sale Sunbeam mer- 
chandise. In support of this plaintiff has 
filed an affidavit of its local sales supervisor 
in which the supervisor states that the 
J. L. Hudson Company, one of plaintiff's 
large retail dealers, has discontinued pro- 
moting the sale of Sunbeam merchandise 
by, among other things, removing from its 
display counters and from customers’ view 
Sunbeam household appliances because of 
the advertisement and sale of Sunbeam 
products in the Detroit area by certain re- 
tailers at less than plaintiff’s fair trade 
prices. 


[Defendants’ Contentions] 


In opposing the issuance of the prelimi- 
nary injunction defendants contend that a 
preliminary injunction should only be issued 
to preserve the status quo; that there has 
been no showing that any irreparable injury 
will result to plaintiff in the event the in- 
junction prayed for should not issue; that 
the fair trade contracts in question are il- 
legal and against public policy; that there 
has been no instance specifically shown 
wherein either defendant induced a contract 
signer to breach his fair trade contract with 
plaintiff. Defendants further argue that if 
any injunction should lie, such injunction 
should not restrain defendants from selling 
plaintiff's products which they presently 
have in their possession in that to do so 
would be to punish and would be beyond 
the scope of plaintiff's theory. 


[Right to Relief—Status Quo] 


That injunctive relief may be had to re- 
strain third persons from unlawfully inducing 
another to breach a legal contract to which 
the latter is a party when it will cause 
plaintiff irreparable injury has been recog- 
nized in Sunbeam Corp. v. Payless Drug 
Stores [1953 Trape Cases { 67,492], 113 18), 
Supp. 31, and cases cited therein. 

The status quo to be preserved by the is- 
suance of a preliminary injunction is the last 
actual, peaceable, noncontested status which 
preceded the pending controversy. Steggles 
v. National Discount Corp., 326 Mich. 45. In 
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the cases at bar, such noncontested status 
was that which existed prior to the alleged 
tortious interference by defendants with 
plaintiff’s contractual relationships with its 
wholesalers and retailers. 


[Irreparable Injury] 


With respect to the question of showing 
irreparable injury to plaintiff as a necessary 
prerequisite to the issuance of a preliminary 
injunction, the Court is of the opinion that 
this requirement has been sufficiently es- 
tablished. It has been shown by affidavit 
that at least one large department store in 
the Detroit area, a contract signer of plain- 
tiff, has declined to promote sales of plain- 
tiff’s products because of sales and advertising 
by others at less than stipulated prices. The 
Court in attempting to balance the hardship 
or inconvenience to the parties, from the 
preliminary showing made, has concluded 
that irreparable injury to plaintiff will fol- 
low from a continuation of the alleged 
tortious conduct on the part of the defend- 
ants. Furthermore, even if a final decree 
was entered in favor of defendants, the 
injury which might result to defendants 
from the issuance of a temporary injunction 
could be adequately indemnified by bond. 
See Ohio Oil Company v. Conway, 279 U. S. 
813; Cohen v. Detroit Joint Board A.C.W.A., 
327 Mich. 606. 


[Legality of Fair Trade Contracts] 


Defendants argue that assuming, argu- 
endo, that they did so tortiously interfere 
as alleged, such interference was justified 
because the contracts in question were il- 
legal. They contend that the public policy 
of Michigan is clear by virtue of the de- 
cision in Shakespeare Company v. Sporting 
Goods Co. [1952 TravE Cases § 67,303], 334 
Mich. 109, which declared unconstitutional 
the Michigan Fair Trade Act (Mich. Stat. 
Ann. Sec. 19.321, et seg.) insofar as that act 
supplied [applied] to non-signers. It seems 
clear to this Court, however, that that deci- 
sion did not declare fair trade contracts, 
per se, illegal. Nor does the Court find any- 
thing in the Shakespeare decision precluding a 
manufacturer from contracting with respect 
to resale price maintenance with each and 
every wholesaler and retailer with whom it 
chooses to deal, or in declining to deal with 
any wholesaler or retailer who refuses to so 
contract. Indeed, it is one thing to say 
that a manufacturer may not, by a single 
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fair trade contract, fix the price of its 
products throughout the entire state even 
as to non-signers; it is quite another to 
say that it may not accomplish this end by 
selling only to those willing to execute fair 
trade contracts. Whatever illegality the 
case of W. H. Hill Company v. Gray and 
Worcester, 163 Mich. 12, may have imputed 
to a system of contracts such as exists in 
the cases at bar seems clearly to have been 
overcome by the passage of Section 1 of the 
Michigan Fair Trade Act (Mich. Stat. Ann. 
Sec. 19.321), making such fair trade con- 
tracts legal. Furthermore, whether or not 
such a system of contracts is valid is more 
properly a question to be decided at the 
trial on the merits, and meanwhile the 
Court, as stated, believes defendants can be 
adequately protected by bond. 


[Inducement to Breach Contract] 


The last contention of defendants is that 
there has been no showing of any specific 
instance wherein defendants or either of 
them actually induced a contract signer to 
breach his contract with plaintiff. However, 
the Court believes that in view of plaintiffs 
marketing methods the inference is com- 
pelling that for defendants to have acquired 
plaintiff’s products they must have acquired 
them as alleged. With respect to Econ- 
omy, there is testimony by a contract 
signer that Economy came to him seeking 
to purchase plaintiff’s goods. While such 
testimony is lacking with respect to Hall 
of Distributors, nevertheless, the source of 
its supply of plaintiff's products and the 
means of acquiring them are facts peculiarly 
within the knowledge of the defendants 
which they have not seen fit to divulge al- 
though confronted with the allegations in 
plaintiff's complaint. It is argued that the 
term “inducement” requires active as con- 
trasted with mere passive participation in 
order to be guilty of the tort alleged, and 
that mere nonfeasance will not subject a 
party to liability. But see Wells & Richard 
son v, Abraham, 146 Fed. 190, affirmed 149 
Fed. 408. Again, this is a matter peculiarly 
within the knowledge of the defendants, 
which they have not attempted to show 
either as justification or as lawful procure- 
ment of plaintiff’s merchandise. That the 
products in question might have been legally 
acquired cannot be doubted. But in view 
of the inescapable inference referred to, 
plus defendants’ silence as to their source 
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and manner of procurement, the Court, at 
this juncture, is of the opinion that a suf- 
ficient showing has been made. It seems to 
the Court that if the products in question 
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as the temporary restraining orders presently 
in effect which, in substance, restrain de- 
fendants from advertising for sale plaintiff's 
products at less than the fair trade price, 


from inducing or attempting to induce 
either wholesale or retail contract signers 
of plaintiff to breach such contracts with 
the latter, from selling plaintiff's products 
hereafter acquired at less than the fair trade 
price. The Court is of the opinion that it 
would be beyond the scope of plaintiffs 
theory to enjoin the sale of plaintiff's prod- 
ucts heretofore acquired. 


were obtained passively or lawfully de- 
fendants, when faced with the allegations 
and prayer of plaintiff's complaint, would 
have attempted to make such a showing 
rather than merely hint that such was the case. 


[Injunction] 


A preliminary injunction will, therefore, 


be issued in each case to the same extent An appropriate order may be presented. 


[1 68,038] United States v. Walton Hauling & Warehouse Corp.; Tait Transfer 
Company, Inc.; Schumer Theatrical Transfer, Inc.; Erie Transfer Co., Inc.; International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, Theatrical 
Drivers, Chauffeurs and Helpers Local Union No. 817; Eugene A. Walton; Saul Freed- 
man; Harry Schumer; Harry Hyde; and Edward O’Donnell. 


In the United States District Court for the Southern District of New York. Civil 
No. 86-286. Filed April 27, 1955. 


Case No. 1172 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Price Fixing and Exchange of Information—Haulers of Theatrical Scenery and Equip- 
ment.—Haulers of theatrical scenery and equipment and certain of their officers were 
prohibited by a consent decree from entering into any agreement to (1) fix or control 
prices or terms of payment for hauling, or (2) solicit or compel the adoption of or adher- 
ence to specified prices or terms of payment for hauling. The defendants were further pro- 
hibited from circulating price lists for hauling prior to general publication in the trade 
and from circulating any statistics representing costs of theatrical hauling operations, 
excepting only such circulation of statistics as to labor costs and benefits necessary 1n con- 
nection with collective bargaining with a labor union. 


See Combinations and Conspiracies, Vol. 1, 7 2011.181, 2011.218; Monopolies, Vol. 1, 
{ 2610.600; Department of Justice Enforcement and Procedure, Vol. 2, { 8421. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Exclusion from Trade.—Haulers of theatrical scenery and equipment and certain of their 
officers were prohibited by a consent decree from entering into an agreement to (1) 
prevent any person from becoming a member of any association of theatrical haulers, 
(2) exchange lists of theatrical haulers’ customers or to register the names of such cus- 
tomers with any central agency of or for theatrical haulers, (3) prevent any person from 
engaging in the business of hauling unless such person takes or continues membership 
in any association, (4) prevent any person from entering into or continuing the business 
of hauling, (5) allocate customers for hauling, and (6) prohibit or control the right of 
any theatrical producer, television station or producer of television shows, or motion 
picture producer to employ any theatrical hauler or to freely select any means of trans- 
portation for hauling. The defendants were further prohibited from inducing a defendant 
union to boycott, picket, or coerce any person desiring services of any theatrical hauler . 
or any person desiring to engage in the hauling business, and from entering into any 
contract to perform hauling services which covers a period of performance in excess of 


two years. 
See Combinations and Conspiracies, Vol. 1, { 2005.605, 2005.660; Monopolies, Vol. 1, 2610. 
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For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Richard B. 
O’Donnell, Special Assistant to the Attorney General; and W. D. Kilgore, Jr., Harry G. 
Sklarsky, Baddia J. Rashid, Edward F. Corcoran, Vincent A. Gorman, and Paul D. 


Sapienza. 


For the defendants: Charles Melzak for Walton Hauling & Warehouse Corp. and 
Eugene A. Walton; Samuel Goldberg (Corbin, Bennett and Delehanty, of counsel) for 
Tait Transfer Company, Inc., Erie Transfer Co., Inc., Harry Hyde, and Saul Freedman; 
and Bertrand Ettinger for Schumer Theatrical Transfer, Inc. and Harry Schumer. 


Final Judgment 


Grecory F, Noonan, District Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on July 15, 1953 and the defendants signa- 
tory hereto having appeared and filed their 
respective answers to said complaint, deny- 
ing the substantive allegations thereof; and 
the plaintiff and the defendants signatory 
hereto, by their respective attorneys, having 
consented to the entry of this Final Judg- 
ment herein without trial or adjudication 
of any issue of fact or law herein; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law, and 
without any admission by any party in re- 
spect of any such issue, and upon the con- 
sent of the parties signatory hereto, it is 
hereby 


Ordered, adjudged and decreed, as follows: 
Te 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim against 
the defendants signatory hereto under Sec- 
tions 1 and 2 of the Act of Congress of 
July 2, 1890, c. 647, 26 Stat. 209, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
as amended, commonly known as the Sher- 
man Act. 


II. 
[Definitions | 

As used in this Final Judgment: 

(A) “Consenting defendants” means the 
defendants signatory hereto, and each of 
them; 

(B) “Theatrical hauler” means any per- 
son engaged in hauling; 

(C) “Hauling” means hauling, trucking, or 
transferring theatrical scenery and equipment; 
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(D) “Theatrical scenery and equipment” 
means any and all scenic effects, including 
backdrops, furniture, rugs, draperies, trunks, 
stage lighting appliances, properties, cos- 
tumes and other paraphernalia and products, 
used or for use in the production of motion 
pictures, in the presentation of theatrical 
performances on a stage or in the produc- 
tion of televised theatrical or advertising 
performances; 


(E) “Person” means an individual, part- 
nership, firm, association, corporation or any 
other legal entity. 


isiie 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any consenting defendant shall 
apply to such defendant and to its mem- 
bers, officers, directors, agents, servants, 
employees, successors and assigns, and to 
all persons in active concert or participation 
with such defendant who shall have received 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV. 
[Price Fixing and Other Practices] 


The consenting defendants are jointly 
and severally enjoined and restrained from 
entering into, adhering to, renewing, main- 
taining or furthering, directly or indirectly, 
or claiming any rights under any contract, 
combination, agreement, understanding, plan 
or program with any defendant, any theatri- 
cal hauler or any association, organization or 
central agency of or for theatrical haulers to: 

(A) Determine, fix, establish, maintain or 
control prices, discounts, allowances or terms 
or conditions of payment for hauling; 

(B) Solicit, urge, influence, suggest, re- 
quire or compel the adoption of or adherence 
to specified prices, discounts, allowances or 
terms or conditions of payment for hauling; 

(C) Prevent any person from becoming 
a member of any association of theatrical 
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haulers, except by reason of the failure or 
refusal of any such person to comply with 
such association’s reasonable and non-dis- 
criminatory requirements for membership 
not otherwise inconsistent with the provi- 
sions of this Final Judgment; 

(D) Prevent any person from engaging 
in the business of hauling unless or until 
such person takes or continues membership 
in any association, organization or central 
agency; 

(E) Exclude or prevent any person from 
entering into, engaging in or continuing the 
business of hauling; 

(F) Exchange lists of theatrical haulers’ 
customers or to register or file the names 
of such customers with any association, or- 
ganization or central agency of or for the- 
atrical haulers; 

(G) Allocate or divide customers for 
hauling; 

(H) Prohibit, interfere with, control, re- 
strict or limit, in any way, the right of any 
theatrical producer, television station or 
producer of television shows, or motion 
picture producer, to employ or utilize any 
theatrical hauler or to freely select any 
means of transportation for hauling. 


MN. 


[Exchange of Information, Boycott, and 
Hauling Contracts] 


The consenting defendants are jointly and 
severally enjoined and restrained from: 

(A) Circulating or exchanging, or having 
circulated or exchanged, among or with the- 
atrical haulers, price lists or proposed price 
lists (or schedules of allowances, terms or 
discounts) for hauling prior to general publi- 
cation thereof in the trade; 

(B) Circulating or exchanging, or having 
circulated or exchanged, directly or indi- 
rectly, among or with any theatrical haulers 
any statistics representing cost of theatrical 
hauling operations, excepting only such cir- 
culation or exchange of statistics as to labor 
costs and benefits necessary in connection 
with collective bargaining with any duly or- 
ganized labor union; 

(C) Being a member of, knowingly con- 
tributing anything of value to, or participat- 
ing in any of the activities of, any association, 
organization or central agency of or for the- 
atrical haulers, the activities of which are 
inconsistent in any manner with any of the 
provisions of this Final Judgment; 
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(D) Utilizing or employing, directly or 
indirectly, persuading, requiring or induc- 
ing defendant International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Theatrical Drivers, 
Chauffeurs and Helpers Local Union No. 
817, or any other such organization of em- 
ployees, to boycott, picket or coerce any 
person desiring services of any theatrical 
hauler or any person desiring to engage in 
the business of hauling; 

(E) Entering into any contract to per- 
form hauling services which covers a period 
of performance in excess of two years from 
the date of execution thereof. 


WAL. 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon written 
request of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any consenting defendant, made to its 
principal office, be permitted, subject to any 
legally recognized privilege, (a) access dur- 
ing the office hours of such defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of such defendant relating to any matters 
contained in this Final Judgment; and (b) 
subject to the reasonable convenience of 
such defendant and without restraint or 
interference from it, to interview officers or 
employees of such defendant, who may have 
counsel present, regarding any such mat- 
ters; and (c) upon such request, such de- 
fendant shall submit reports in writing in 
respect of any such matters as may from 
time to time be reasonably necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means provided 
in this section shall be divulged by any 
representative of the Department of Justice 
except in the course of legal proceedings to 
which the United States is a party or as 
otherwise required by law. 


WAL, 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
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to this Final Judgment to apply to the out of this Final Judgment, for the modif- 
Court at any time for such further orders cation of any of the provisions thereof, for 
or directions as may be necessary or ap- the enforcement of compliance therewith, 
propriate for the construction or carrying and for punishment of violations thereof. 


[| 68,039] General Electric Company v. Rolla H. Wahle, doing business as R. H. 
Wahle Co. 


In the Circuit Court of the State of Oregon for the County of Multnomah. No. 
223-911. Filed April 27, 1955. 


Oregon Fair Trade Act 


Fair Trade—Constitutionality of Oregon Fair Trade Act—Validity of Fair Trade 
Contract—Delegation of Legislative Power to Fix Prices—Legislative Power to F ix 
Prices.—A contract which a fair trader relied upon to enforce its fair trade prices against 
a nonsigner was held invalid and unenforceable for want of consideration, and invalid 
under the Oregon Fair Trade Act because the contract did not specify the prices to be 
observed but merely purported to confer upon the fair trader the power to fix prices. 
Assuming that such a contract is permitted by the Oregon Fair Trade Act, the Act would 
be unconstitutional and invalid because it would constitute an invalid delegation of legisla- 
tive power to fix prices. Although fair trade statutes have been upheld against this 
constitutional objection upon the grounds (1) that the price contracted for is a fact of 
independent significance or (2) that the conflicting interests of the buyer and seller serve 
as an adequate substitute for the standards which are required in a statute which delegates 
legislative power, there is no such basis for upholding the Act in the present action. 
Furthermore, the principal reason why the legislature cannot delegate the power to fix 
prices is that under the Oregon Constitution the legislature, itself, has no such power. 


See Fair Trade, Vol. 1, J 3085.39, 3258.39. 


Fair Trade—Selling Below Fair Trade Price—Merchandise Broker.—A defendant 
in a fair trade enforcement action, who was a licensed merchandise broker, contended 
that he was not selling commodities in violation of the Oregon Fair Trade Act because 
he was merely a consumers’ agent and not a retailer, even though he kept a relatively 
small stock of items for the convenience of his principals so that they could obtain 
immediate manual delivery of goods. The court, rejecting the contention, held that the 
transactions between the defendant and his principals or customers, at least insofar as 
they involved his transient stock, constituted sales subject to the Act. 


See Fair Trade, Vol. 1, § 3250. 


Fair Trade—Validity of Fair Trade Contract—Lack of Consideration—Price Stipula- 
tion.—A fair trade contract was held invalid and unenforceable for want of consideration. 
The fair trader did not agree to sell goods to the retailer or to refrain from selling 
to retailers who do not maintain fair trade prices and no specific property was covered 
by the contract. The fair trader suffered no detriment and conferred no benefit upon the 
retailer. Also, the Oregon Fair Trade Act contemplates a contract which specifically 
stipulates the prices to be observed as distinguished from a contract which purports to 
confer on the fair trader the power to fix resale prices. Although the Act uses the phrase 
“stipulated by the seller” rather than “stipulated by the seller and buyer,” it would seem 
that the legislature contemplated that the price would be fixed by the joint action of the 
seller and buyer rather than by the unilateral action of the seller. If the price could 
be fixed by the unilateral action of the seller, there would be no necessity for a contract, 
and the requirement of a contract would be a mere sham and subterfuge. The inadequacy 
of the contract also was demonstrated by the consideration of basic rules of law in regard 
to injunctions. An injunction should be definite, certain, and complete in itself so that 
the party enjoined will be able to tell exactly what it is he is prohibited from doing 
merely from a reading of the injunction, without consulting other documents. If an 
injunction based upon the above contract were entered, the acts prohibited could not be 
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ascertained from the order or decree and would be subject to change by unilateral action 


of the fair trader. 


See Fair Trade, Vol. 1, { 3130, 3180, 3366. 


For the plaintiff: Koerner, Young, McColloch & Dezendorf, and John R. Bledsoe, 


Portland, Ore. 


For the defendant: Barzee, Keedy, Keane and Erwin, Portland, Ore. 


Memorandum Opinion 
[Enforcement Action] 


LoweL_t MunonorfFr, Judge [In full text]: 
This matter comes before the Court upon 
an application for a preliminary injunction 
enjoining defendant from “advertising, offer- 
ing for sale, or selling, at retail, any appli- 
ances manufactured and sold by plaintiff 
at prices which are less than the minimum 
resale prices now or hereafter stipulated 
therefor” by plaintiff pursuant to an agree- 
ment or contract made between General 
Electric Company, Plaintiff, and Sprouse- 
Reitz Co., Inc. Sprouse-Reitz Co. is not a 
party to this litigation but under the non- 
signer clause of the statute hereinafter set 
out the prices stipulated in one contract 
bind all persons dealing with such products 
in the state. See O. R. S. 646.370. 


At the hearing, the plaintiff limited its 
request for preliminary injunction to the 
following items: Electric Housewares, Fans, 
Heating Pads, Clocks, Automatic Blankets, 
and Vacuum Cleaners, a more detailed list 
of which will be found on the last page 
of Exhibit B to plaintiff’s complaint. 


[Fair Trade Act] 


The injunction is sought pursuant to 
O. R. S. §§ 646.310 to 646.370, inclusive, 
which sections read as follows, to wit.: 


“646.310 Definitions. As used in ORS 
646.310 to 646.370: 

“(1) ‘Commodity’ means any subject of 
commerce. 

“(2) ‘Person’ means an individual, cor- 
poration, partnership, association, joint 
stock company, business trust or any 
unincorporated organization. 

(3) ‘Producer’ means any grower, baker, 
maker, manufacturer, bottler, packer, con- 
verter, processor or publisher. 

“(4) ‘Retailer’ means any person selling 
a commodity to consumers for use. 

“(5) ‘Wholesaler’ means any person sell- 
ing a commodity other than a producer 
or retailer. 

“646.320 Contracts outside scope of ORS 
646.310 to 646.370. ORS 646.310 to 646.370 


Trade Regulation Reports 


do not apply to any contract or agree- 
ment between or among producers or 
distributors or, except as provided in 
subsection (3) of ORS 646.340, between 
or among wholesalers, or between or 
among retailers, as to sale or resale prices. 


“646,330 Sales exempted from ORS 
646.340. No contract containing any of 
the provisions enumerated in ORS 646.310 
to 646.370 shall be deemed to preclude 
the resale of any commodity covered 
thereby without reference to such con- 
tract in the following cases: 


“(1) In closing out the owner’s stock 
for the bona fide purpose of discontinuing 
dealing in any such commodity and plain 
notice of the fact is given to the public, 
if the owner of such stock gives to the 
producer or distributor of the commodity 
prompt and reasonable notice in writing 
of his intention to close out the stock and 
an opportunity to purchase the stock at 
the original invoice price. 


“(2) When the goods are altered, second- 
hand, damaged, defaced or deteriorated 
and plain notice of the fact is given to 
the public in the advertisement and sale 
thereof; the notice shall be conspicuously 
displayed in all advertisements and shall 
be affixed to the commodity. 


“(3) By any officer acting under an 
order of court. 

“646.340 Authorized provisions im con- 
tracts affecting prices. A contract relating 
to the sale or resale of a commodity 
which bears, or the label or container of 
which bears or the vending equipment 
through which the commodity is sold bears, 
the trade-mark, brand or name of the 
producer or distributor of the commodity 
and which commodity is in free and 
open competition with commodities of 
the same general class produced or dis- 
tributed by others is not in violation of 
any law of Oregon by reason of any of 
the following provisions which may be 
contained in the contract: 

“(1) That the buyer will not resell the 
commodity at less than the minimum 
price stipulated by the seller. 

“(2) That the buyer will require of 
any dealer to whom he may resell the 
commodity an agreement that he will 
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not, in turn, resell at less than the mini- 
mum price stipulated by the seller. 


“(3) That the seller will not sell the 
commodity: 

“(a) To any wholesaler, unless the 
wholesaler will agree not to resell the com- 
modity to any retailer unless the re- 
tailer will in turn agree not to resell 
the commodity except to consumers for 
use and at not less than the stipulated 
minimum price, and unless the whole- 
saler will likewise agree not to resell 
the commodity to any other wholesaler 
unless the other wholesaler will make 
the same agreement with any wholesaler 
or retailer to whom he may resell; or 

“(b) To any retailer, unless the re- 
tailer will agree not to resell the com- 
modity except to consumers for use and 
at not less than the stipulated minimum 
price. 

“646.350 Persons authorized to establish 
prices. No minimum resale price shall be 
established for any commodity, under any 
contract entered into pursuant to the 
provisions of ORS 646.310 to 646.370 by 
any person other than the owner of the 
trade-mark, brand or name used in con- 
nection with the commodity or a distributor 
specifically authorized to establish the 
price by the owner of the trade-mark, 
brand or name. 


“646.360 Acts constituting evasions. For 
the purpose of preventing evasion of the 
resale price restrictions imposed in re- 
spect of any commodity by any contract 
entered into pursuant to ORS 646.310 to 
646.370, except to the extent authorized 
by the contract, the following are viola- 
tions of the resale price restriction, for 
which the remedies prescribed by ORS 
646.370 are available: 

“(1) Offering or giving any article of 
value in connection with the sale of the 
commodity. 


“(2) Offering or making any conces- 
sion of any kind, whether by the giving 
of coupons or otherwise, in connection 
with the sale. 


“(3) Selling or offering for sale the 
commodity in combination with any other 
commodity. 


“646.370 Advertising commodity for sale 
at less than stipulated price; remedy. Wil- 
fully and knowingly advertising, offering 
for sale or selling any commodity at less 
than the price stipulated in any contract 
entered into pursuant to the provisions 
of ORS 646.330 to 646.360, whether the 
person so advertising, offering for sale 
or selling is or is not a party to the con- 
tract, is unfair competition and is action- 
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able at the suit of any person damaged 
thereby.” 


[Fair Trade Contract] 
On September 25, 1952, the plaintiff and 


Sprouse-Reitz Co., Inc., executed a written 
document in words and figures as follows: 


“Bair Trade Agreement 


“AGREEMENT made this 25th day of 
September, 1952, at Bridgeport, Connecti- 
cut, by and between General Electric 
Company, a New York Corporation, (here- 
inafter called General Electric,) acting 
through its Small Appliance Division, and 
SPROUSE-REITZ CO., INC. 2175 

(Name) 


N. W. Upshur Street, Portland 10, Oregon, 
(Street Address) (City and State) 


(hereinafter called Dealer). 


“WHEREAS, the General Electric 
products now or hereafter manufactured 
and made subject to this agreement are 
and will be distributed under General 
Electric’s trademark or brand, GEN- 
ERAL ELECTRIC in free and open 
competition with products of the same 
general class produced by others, and 


“WHEREAS, Dealer is engaged in the 
sale of such products, and 


“WHEREAS, the parties, each on its 
own behalf, desire to avail themselves of 
the Fair Trade Acts and the Acts of 
Congress now and hereafter in effect, 
particularly of the Fair Trade Act of the 
State in which Dealer sells the General 
Electric products, 


“NOW, THEREFORE, in considera- 
tion of the premises, the parties agree as 
follows: 


“1. Dealer hereby acknowledges receipt 
of the list of fair trade prices on General 
Electric products, attached hereto and 
made a part hereof, establishing the mini- 
mum retail prices for the said products 
described therein. 


“2. Dealer agrees that, except as other- 
wise specifically permitted by any appli- 
cable Fair Trade Act or other similar 
statute, it: 


“a. will not advertise, offer for sale, 
or sell any of the said General Electric 
fair traded products at less than the 
minimum retail prices stipulated by 
General Electric, plus in each sale the 
amount of all applicable sales and excise 
taxes, 


“b. will not in connection with any 


sales of said fair traded products make 
any refunds, discounts, allowances, or 
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concessions of any kind or character 
which will have the effect of decreasing 
its selling price below the minimum 
retail prices so stipulated by General 
Electric, 

“c. will not advertise, offer for sale, 
or sell any of said fair traded products 
for which minimum retail prices have 
been stipulated by General Electric 
hereunder, in combination with other 
merchandise at a single, combination or 
joint price. 


“3 General Electric may, from time 
to time, in its absolute discretion, with- 
draw any or all of said products from 
its list of fair trade prices, may add prod- 
ucts thereto for which minimum retail 
prices are stipulated and may change or 
revise the minimum retail prices for the 
said products listed therein. In the event 
of any such withdrawals, additions, changes 
and revisions in said list, General Electric 
will give prompt notice to the Dealer in 
writing, by personal delivery or by mail. 

“4. This agreement shall continue in 
effect from the date hereof until ter- 
minated by either party upon ten day’s 
written notice to the other; provided, 
however, that in the event of such ter- 
mination by the Dealer the provisions 
hereof shall nevertheless apply to such 
products then in the Dealer’s possession; 
and in any event the Dealer shall not be 
released from any obligation thereafter in 
respect to sales of said products imposed 
upon it by any applicable Fair Trade 
Act or other statute. 

“5 This agreement shall not apply to 
sales made in any state in which the 
resale price control herein provided for is 
not lawful under any applicable Fair 
Trade Act or other statute, or rule of 
law or public policy. 

“6. The provisions of this Agreement 
shall be binding upon the successors and 
assignees of the parties hereto. 

“GENERAL ELECTRIC COMPANY 
Small Appliance Division 
By Vs E BOISY, 

Manager- Marketing 
“SPROUSE-REITZ CO., INC. 
Dealer 
By /s/ SCE CLARKE Buyer 
itle 

Street 2175 N. W. Upshur Street 
City Portland 10, 
State Oregon” 


[Defendant's Business] 


On March 9, 1955, plaintiff filed a com- 
plaint asking for injunction and damages 
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against the defendant, and on March 25, 
1955, the plaintiff’s application for pre- 
liminary injunction was heard. The Court 
heard testimony of withnesses for plaintiff 
and the testimony of the defendant, who 
was a witness in his own behalf. 


The testimony was directed primarily to 
the question of whether or not defendant 
was selling or offering commodities for 
sale within the meaning of O. R. S. 646.370. 
The defendant represented himself to be a 
consumer’s agent. He said that his basic 
method of operation was to make a con- 
tract with a firm having employees, or 
with an association of employees such as 
an association of municipal, state, or fed- 
eral employees, or a labor union, whereby 
each member of such organization would be 
given a card authorizing him to make pur- 
chases through the agency operated by 
defendant. Defendant is licensed by the 
City of Portland to do business as a mer- 
chandise broker. He stated that through 
various organizations with whom he had 
made contracts there were 147,000 persons 
who had cards entitling them to make pur- 
chases through him as their agent and that 
he had a list of 387,000 items which he 
purchased for various of his principals. 

The defendant further testified that he 
kept on hand a relatively small transient 
stock of small items (capable of being car- 
ried away) for the convenience of his prin- 
cipals so that they could obtain immediate 
manual delivery thereof, but earnestly con- 
tended that this practice did not convert 
him into a retailer, although the practical 
effect so far as the principal was concerned 
was the same as if he were dealing with a 
retailer. All items procured by principals 
through defendant are obtained ly Ne 
principals at a cost less than the price lists 
published by plaintiff. 


[Issues] 


The questions presented by this motion 
for a preliminary injunction are: 

(1) Is the defendant “wilfully and know- 
ingly advertising, offering for sale 
any” commodities? 

(2) Is the alleged contract between plain- 
tiff, General Electric Company, and Sprouse- 
Reitz Co. a valid and binding contract? 

(3) If the alleged contract between plain- 
tiff and Sprouse-Reitz Co. is not valid as 
a contract under the general law of con- 
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tracts, is it made valid by the provisions 
of O. R. S. 646.340? 


(4) If the contract between plaintiff and 
Sprouse-Reitz Co. is valid under the pro- 
visions of O. R. S. 646.340, would the pro- 
visions of O. R. S. 646.310 to 646.370 
constitute an invalid attempt to delegate 
legislative power without the provision of 
adequate standards to govern the exercise 
of the power delegated? 


(5) Does the legislature have the power 
to fix the prices of the items here involved? 


(6) Would it be proper for the Court 
to enter an order or decree of injunction 
which did not specify the prices to be 
charged, and which referred to other papers 
or documents for such prices and which 
would give plaintiff the power to vary the 
terms of the injunction at will? 


[Defendant Subject to Act] 


First, The transactions between the de- 
fendant and his principals or customers, 
at least insofar as they involved his transient 
stock, constituted sales within the meaning 
of O. R. S. 646.370. The case of Sunbeam 
Corp. v. Civil Service Employees Co-opera- 
tive Association [1950-1951 TrapE Cases 
{ 62,799], 187 F. (2d) 768, is persuasive on 
this point. The Court in that case described 
the situation there involved in the follow- 
ing language: 


“When a customer secures an article 
from Exhibitor’s House, either one of 
those on display or one ordered for him, 
he gets it at less than the prevailing 
retail price and in the case of plaintiff’s 
goods at less than the established fair 
trade price. The customer gets the bene- 
fit of this price reduction at the time he 
gets the goods. The amount of reduc- 
tion is dependent upon the usual mark-up 
between cost to a retailer and selling 
price to the consumer. The larger this 
margin the greater the discount for the 
customer. This particular cooperative thus 
gives its customers the benefit of lower 
prices at the time the customer secures 
the goods rather than by a distribution of 
earnings periodically.” 

After a careful discussion of the legisla- 
tion and of a Pennsylvania decision on the 
question (Welch Grape Juice Co. v. Frank- 
ford Grocery Co., 1939, 36 Pa. Dist. & Co. 
653,) the Court said: 


“We have been greatly helped in the 
consideration of this matter by the 
scholarly discussion by Professor Bunn 
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in a paper called ‘Consumer’s-Co-opera- 
tives and Price Fixing Laws’ 40 Mich. 
L. Rey. 165 (1941). He puts the problem: 
‘The question then recurs: What is the 
position of a consumer’s co-operative un- 
der this legislation, or of any co-operative 
under the state fair trade acts outside of 
the state of Michigan? That will depend 
on what a patronage dividend is. If it is 
a price-reduction (whether called rebate, 
refund or by whatever name) is seems 
to be forbidden, for minimum prices are 
the chief objective of these laws. But 
perhaps it is something quite different, 
namely a distribution of earnings of a 
business among the persons entitled to 
receive them. That makes a different story.’ 

“The distinction made is between a 
price reduction at the time of sale and 
a distribution of profits at the end of a 
given period to the members of a co- 
operative. The former, Professor Bunn 
thinks, comes within the fair trade statutes; 
the Jatter does not. 

“We do not have before us the ques- 
tion whether a year end distribution of 
profits to members can constitute a vio- 
lation of Fair Trade Acts. We do have 
the question of whether a discount at 
the time of sale is a violation. We con- 
clude that it is and that the learned Dis- 
trict Judge was correct in so holding.” 
The opinion in the above case was vacated 

after the Supreme Court rendered its opinion 
in Schwegmann Bros. v. Calvert Distillers 
Corp. [1950-1951 Trapr CAseEs { 62,823], 341 
UE Ss) 3845 71S Cte 45a Spele aa e li .0! 
However, since the passage of the McGuire 
Act restored the situation in regard to the 
so-called Fair Trade Acts to what it was 
considered to be prior to the Schwegmann 
case, the Sunbeam case would appear to be 
persuasive authority. 


While the situation here is claimed to 
differ from that in the Sunbeam case in 
that in the present case the defendant 
claims to be the agent for principals rather 
than a merchandiser or vendor, the trans- 
action is substantially similar to that in- 
volved in the Sunbeam case, and any attempt 
to differentiate between the two situations 
is unreal and artificial. 

Therefore it must be considered that the 
defendant was wilfully and knowingly ad- 
vertising and offering commodities for sale 
within the meaning of O. R. S. 646.370. 


[Contract Unenforceable] 


Second The contract between plaintiff and 
Sprouse-Reitz Co. upon which plaintiff bases 
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its claim to control the prices to be charged 
in this state by all retailers which deal in 
its products has been set out in full above. 


The difficulty with this contract is that 
there is no consideration for it. The Gen- 
eral Electric Company has not obligated it- 
self to do anything. It has not agreed to 
sell goods to Sprouse-Reitz Co. No specific 
property is covered by the contract. Plain- 
tiff has not agreed to refrain from selling 
to retailers who do not maintain prices in 
accordance with its price lists. Plaintiff 
has suffered no detriment and it has con- 
ferred no benefit upon the Sprouse-Reitz 
Co. It may be that Sprouse-Reitz Co. 
would benefit from the maintenance of retail 
prices, but General Electric Company has 
not bound itself in any way to do anything 
which would maintain resale prices. There- 
fore it is obvious that the so-called con- 
tract is nudum pactum and invalid and 
unenforceable for want of consideration. 
It could not be enforced against Sprouse- 
Reitz Co. How, then, can it be enforced 
against defendant or other persons who are 
not parties to it? 


Third It would also seem obvious that the 
statute, O. R. S. 646.310 to 646.370, inclu- 
sive, contemplates a valid contract. The 
word “contract” is used several times in 
the statute and is used in both Section 
646.340 and Section 646.370, which are the 
key sections here. Section 646.310 is de- 
voted to definitions, but the word “con- 
tract” is not specially defined in the act. 
Therefore the legislature must be assumed 
to have had in mind the usual or common 
law meaning of the term. 


It must be held that before plaintiff may 
have an injunction, preliminary or other- 
wise, it must establish that it has entered 
into a valid and binding contract with 
somebody, by the terms of which prices 
are fixed, or at least by the terms of 
which the power to fix prices is conferred 
upon the plaintiff. The contract alleged 
purports to do the latter, but, as has been 
demonstrated, no consideration is shown 
for it. However, it is probable that the legis- 
lature had in mind a contract which specifi- 
cally stipulates the prices as distinguished 
from a contract which purports to confer 
on the seller the power to fix resale prices. 
Section 646.340 provides in part that: 


“A contract... is not in violation of 
any law of Oregon by reason of any of 
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the following provisions which may be 
contained in the contract: 

(1) That the buyer will not resell the 
commodity at less than the minimum 
price stipulated by the seller. 

(2) That the buyer will require of any 
dealer to whom he may resell the com- 
modity an agreement that he will not, 
in turn, resell at less than the minimum 
price stipulated by the seller.” 


It is true that the act uses the phrase 
“stipulated by the seller” rather than “stipu- 
lated by the seller and the buyer.” Never- 
theless, it would seem that the legislature 
had in mind that the price would be fixed 
by the joint action of the seller and the 
buyer rather than by the unilateral action 
of the seller. If the price could be fixed 
by the unilateral action of the seller, there 
would be no necessity for a contract, and 
the requirement of a contract would be a 
mere sham and subterfuge. Also, it takes 
two parties to make a stipulation. A per- 
son cannot stipulate with himself. 


The act does not say “stipulated by the 
seller at the time of the making of the con- 
tract or at any time thereafter.” If it used 
such or similar language, then the contract 
in question would have to be held a suf- 
ficient contract to come within the con- 
templation of the statute, except as to the 
necessity that there be a valid consideration. 


Therefore the Court is of the opinion that 
a contract which does not specify the prices 
but merely purports to confer upon the 
seller the power to fix prices is not such a 
contract as was contemplated by the act. 


[Constitutionality | 


Fourth However, if the Court is incorrect 
as to the last conclusion, then the act must 
be held unconstitutional and invalid because 
the act constitutes an invalid delegation of 
the legislative power to fix prices. There 
is grave doubt as to whether or not it 1s 
proper to confer upon parties the power 
to fix prices by contract; there is even 
more doubt that it is proper to confer upon 
two parties the power to fix prices which 
may be charged by all other persons; but 
there can be no doubt that it is improper to 
confer upon one person (private individual) 
the power to fix prices to be charged by all 
other persons without providing any stan- 
dards for his guidance. 


In Demers v. Peterson, 197 Or. 466, 469, 
the Supreme Court said: 
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“1. It is well established that the legis- 
lature cannot grant an administrative 
agency the power to regulate unless some 
standard or yardstick is provided in the 
act as a guide to the administrative 
agency; in other words, the authority to 
regulate may not be left wholly to the 
whim and caprice of such agency. Mult- 
nomah County v. Luihn et al., 180 Or. 528, 
542, 178 P. 2d 159; City of Portland v. 
Welch, 154 Or. 286, 303, 59 P. 2d 228, 106 
ALR 1188; Van Winkle v. Fred Meyer, 
Inc., 151 Or. 455, 466, 49 P. 2d 1140. 


“From a reading of the sections of the 
law hereinbefore quoted, the department, 
as well as the State Board of Aeronautics, 
has the unlimited power to make regula- 
tions to carry out the provisions of the 
act so long as they do not conflict with 
the laws of the state or the federal gov- 
ernment. Beyond this, the sky is the 
limit. There is no suggestion in the title 
of the act or in the act itself of the 
nature, extent or character of the regula- 
tions. It would appear that the depart- 
ment has carte blanche authority, be- 
yond the limitation above mentioned, to 
formulate any regulations which it sees 
fit. Under a blanket authority the rule- 
making bodies or their directors could 
conjure up from their fancies or imagina- 
tions any regulation which might come 
to mind. For a violation thereof, the 
licensee could be fined, imprisoned and 
have his license revoked. 


“2. We hold that the above sections of 
the act relating to the rule-making power 
are unconstitutional in that the act con- 
tains no rule or standard fixed for the 
guidance of the administrative bodies in 
that respect.” 


The rule would seem to be the same in 
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private group is invalid, it would certainly 
seem that a statute which conferred such 
power upon the two individual members of 
such group who were first to contract would 
also be invalid. 

In some of the earlier cases involving the 
state Fair Trade Acts the acts were up- 
held against the contention that they dele- 
gated price-fixing power without providing 
adequate standards to guide and control the 
exercise of the power delegated. Weco 
Products v. Reed Drug Co., 225 Wis. 474, 
274 N. W. 426 (1937); Ely Lilly Co. v. 
Saunders, 216 N. C. 163, 4 S. E. (2d) 528; 
125 A. L. R. 1308 (1939); Goldsmith v. 
Mead-Johnson & Co., 176 Md. 682, 688, 7 A. 
2 176 (1939). 


Some recent cases have held this type of 
statute invalid as an improper delegation 
of legislative power. Miles Laboratories v. 
Echerd (Fla.) [1954 Trape Cases { 67,700], 
73 So. 2d 680 (1954); McGraw Electric Co. v. 
Lewis and Smith Drug Co., Inc. [1955 TRADE 
Cases J 67,954], 159 Neb. 703. 


In McGraw Electric Co. v. Lewis & Smith 
Drug Co., supra, the Supreme Court of 
Nebraska said: 


“It can hardly be questioned that this 
phase of the act and within the constitu- 
tional meaning and within these concepts 
has the effect of permitting deprivation 
of liberty and property without due process 
of law. The most outstanding feature is, 
as has already been made clear, that 
retailers through legislative authority but 
without legislative standards for fixing 
prices are placed uncontrollably and solely 
in the hands of a producer and one re- 
tailer as to the minimum price at which 


regard to delegation to private parties, if 
that is permissible at all. Thus, in Carter 
v. Carter Coal Co., 298 U. S. 238, the United 
States Supreme Court held that a statute 
which delegated to producers and miners 
of coal mining districts the power to fix 
maximum hours and minimum prices was 
unconstitutional, and said that to confer 
upon the majority of a private group the 
power to regulate the affairs of an unwilling 
minority is “legislative delegation in its 
most obnoxious form.” And in Schechter 
Pouliry Corporation v. United States, 295 
U. S. 495, the Supreme Court held that 
the delegation of power to make regulations 
conferred on various industry committees 
was invalid. 


If a statute which confers a power to 
fix prices or wages upon a majority of a 


they may sell the particular type of mer- 
chandise to which the contract between 
the two relates.” 


In Miles Laboratories v. Echerd (Fla.) [1954 


TravE Cases { 67,700], 73 So. 2d 680, the 
Florida Supreme Court said: 


“As we have stated before the real 
effect of the non-signer clause is anti- 
competitive price fixing; not the protect- 
ing of the good will of trade marked 
products as other courts have held. Good 
will, it has been said, should be deter- 
mined by the price goods can command 
in a competitive market, and not by the 
ability of the manufacturer to sell at a 
pegged price which he himself selects. 
Corey, Fair Trade Pricing: A Reappraisal, 
30 How. Bus. Rev. 47, 60. Except in times 
of economic emergency such inflexible 
Price arrangements which the act sanc- 
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tions are not in line with our traditional 
concepts of free competition which have 
traditionally been the ‘yardstick’ for pro- 
tection of the consuming public. The real 
vice of the non-signer clause is the ab- 
sence of that standard, and the decisions 
of this court cited herein so hold. In 
removing the said standard the non-signer 
clause must fall as an invalid use of public 
power for a private, not a public purpose.” 


However, it is not necessary to go as far 
as the Florida and Nebraska courts have 
gone in deciding the case at bar. Where the 
fair trade statutes have been upheld against 
the contention that they invalidly delegate 
or attempt to delegate legislative power 
they have been upheld (either implicitly or 
explicitly) upon the ground (1) that the 
price contracted for by the parties is a fact 
of independent significance, or (2) that the 
conflicting interests of buyer and _ seller 
serve as an adequate substitute for the 
standards which are ordinarily required in 
a statute which delegates legislative power. 


But in this case there is no such basis 
for upholding the statute against this con- 
tention. In this case there is no valid con- 
tract; there is no stipulated price; and 
there are no facts of independent signifi- 
cance. (Compare the problems of incorpo- 
ration by reference in relation to wills and 
trusts.) All there is is an attempt by a 
person who may or may not ever purchase 
a General Electric product to re-delegate 
or sub-delegate to General Electric Com- 
pany an unlimited power to fix prices as it 
may see fit, a power as unconfined and 
vagrant as any ever envisioned by Mr. 
Justice Cardozo. (As to sub-delegation or 
re-delegation, see Cudahy Packing Co. v. 
Holland, 315 U. S. 357; Fleming v. Mohawk 
Wrecking and Lumber Co., 331 U. S. late 
Davis on Administrative Law, §§ 22-27, p. 73 
et seq.) 

Neither is this a case where the conflict- 
ing interests of the buyer and seller can by 
any conceivable stretch of the imagination 
be deemed to serve as an adequate substi- 
tute for the standard ordinarily required 
in a statute giving legislative power to an 
administrative agency. Here Sprouse-Reitz 
has not agreed to buy anything at any 
specific price and General Electric Com- 
pany has not agreed to sell anything at any 
specific price. 

Even though the statute might be upheld 
as against a contention that it constitutes 


an invalid delegation of legislative power in 
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cases where there is a valid and binding 
contract for the sale of goods at a specific 
price wherein a seller is obligated to sell 
and a buyer is obligated to buy, a statute 
which gave to the parties the power to 
fix resale prices by the arrangement here 
involved would plainly violate the require- 
ment that where legislative power is dele- 
gated an adequate standard to channel and 
control its exercise must be provided. 


[Power of Legislature] 


Fifth But the principal reason why the 
legislature cannot delegate such power to 
fix prices is that under the constitution of 
the State of Oregon the legislature, itself, 
has no such power. 


Could the legislature provide that when 
workers employed at one plant in a certain 
industry agreed with one employer as to 
wages it would be unfair competition for 
other workers at other plants to demand 
more than such wages or provide that it 
should be unfair competition for other em- 
ployers to pay their employees either more 
or less than that stipulated by the first 
employer and his employees? Labor is just 
as unique and just as much or more affected 
by the public interest as branded or trade- 
marked goods. 


I think it is settled by the case of Christian 
y. La Forge, 194 Or. 450, that the legislature 
of Oregon has no such power over prices. 
In that case the Supreme Court said: 


“Tf the legislature, in the exercise of 
the police power, may fix minimum prices 
to be charged by barbers, it may, by the 
same token, fix maximum prices. Fixed 
maximum prices might in truth benefit 
the public, but at the expense of the 
barber. It is manifest that the barber 
would not want that type of legislation. 
Yet it is clear that what today is con- 
sidered by a particular trade as a shield 
may tomorrow become a sword in the 
hands of the public. Moreover, if the 
legislature has the constitutional power 
to fix prices for barbers, it also has the 
power to fix prices for personal services 
rendered in other trades, occupations, and 
professions. Every trade, occupation, 
and profession caters to and serves the 
public, and ordinarily the public has no 
more interest in the economic welfare 
of any one over the other. There is 
nothing peculiar about the barber busi- 
ness, as distinguished from many other 
businesses and professions involving the 
rendition of personal services. Both the 
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medical and dental professions, for ex- 
ample, render personal services to the 
public, services which have a direct bear- 
ing upon the public health. Are the prices 
charged for such services subject to legis- 
lative dictation? We think not. To some 
extent, the same situation applies to the 
legal profession. 

“However, we are of the opinion that 
preservation of the individual’s consti- 
tutional right of contract and of property 
without unnecessary and unreasonable in- 
terference is of utmost importance to the 
public welfare in general. The act under 
consideration in this case unreasonably 
and unnecessarily interferes with and re- 
stricts defendant’s constitutional right to 
carry on his business and to render his 
services at prices suitable to himself, 
and is, therefore, unconstitutional and 
void.” 

Viewed realistically, the difference be- 
tween the price at which a retailer buys 
and that at which he sells is the price 
which he charges for his service to con- 
sumers. There is as much reason to hold 
statutes fixing retail prices invalid as there 
is to hold statutes fixing prices to be charged 
for services invalid. 


[Injunction Issue] 


Sixth Finally, the inadequacy of the con- 
tract relied on as a basis for the relief 
applied for by plaintiff is demonstrated by 
a consideration of some of the basic rules 
of law in regard to injunctions and the 
exercise of contempt power, which is al- 
ways potentially involved in the issuance 
of every injunction, whether it be tempo- 
rary, preliminary, or permanent. 


It is a cardinal rule that an injunction 
should be definite, certain, and complete 
in itself so that the party enjoined and who 
may be the subject of contempt proceed- 
ings may be able to tell exactly and pre- 
cisely what it is he is prohibited from doing 
or is compelled to do merely from a read- 
ing of the injunction, itself, without consult- 
ing other documents and without consulting 
a lawyer as to what the injunction means. 

Thus, in Laurie v. Laurie, 9 Paige (N. Y.) 
234, 235, it is said: 

“The language of the injunction should 


in all cases be so clear and explicit that 
an unlearned man can understand its 
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meaning, without the necessity of employ- 
ing counsel to advise him what he has a 
right to do to save him from subjecting 
himself to punishment for a breach of 
the injunction. And the language of the 
writ should at the same time be so re- 
stricted as not to deprive him of any 
rights which the case made by the bill 
does not require that he should be re- 
strained from exercising.” 


In Fleming v. Salem Box Co., 38 F. Supp. 
997, 998, the Court said: 


“A court should enjoin only specific 
acts or types of acts with the particularity 
required of an indictment. Otherwise it 
cannot be ascertained except by construc- 
tion of the law whether the defendant be 
guilty of contempt.” 


In Hartford Empire Co. v. U. S. [1944-1945 
TRADE CASES { 57,319], 323 U. S. 386, 410, 
the United States Supreme Court said: 


“The Government also agrees to the 
elimination of paragraph 9 which gener- 
ally enjoins the appellants from violations 
‘as charged in the complaint.’ This con- 
cession is required by statute, by the 
Rules of Civil Procedure and by our 
decisions.” 


This case is a landmark for the guidance 
of any trial court engaged in drafting an 
injunction decree, and is an outstanding 
example of careful procedure designed to 
protect fundamental rights. 


See also 43 C. J. S. §206(b)(c), p. 932, 
933; §259(b), p. 1008; National Labor Re- 
lations Board v. Express Publishing Co., 312 
U. S. 426. Ballentine v. Webb, 84 Mich. 38, 
47 N. W. 485, 13 L. R. A. 321. 


These rules have been given specific ap- 
plication to “Fair Trade” cases. Hoffman- 
La Roche, Inc., v. Schwegmann Bros. [1954 
TRADE Cases { 67,779], 122 F. Supp. 781, 
788. It would obviously be improper to 
enter an injunction in the form prayed for, 
under which the acts prohibited could not 
be ascertained from the order or decree and 
would be subject to change by the unilateral 
act of the plaintiff. This serves to highlight 
the basic unsoundness of plaintiff’s attempt 
to control retail prices for the whole State 
of Oregon by obtaining the assent of one 
small store which did not even undertake 
to purchase one item at the prices fixed. 


For the reasons briefly stated above, the 
application for injunction is denied. 


$$ 
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[7 68,040] United States v. The Kansas City Star Company and Emil A. Sees. 


_ In the United States District Court for the Western District of Missouri, Western 
Division, Criminal Action No. 18444, Dated February 21, 1955. 


Case No. 1151 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Monopolies—Attempt to Monopolize—Criminal Action—Instructions to Jury.—In a 
criminal action charging a newspaper company and its advertising director with attempting 
to monopolize the dissemination of news and advertising in the metropolitan area of 
Kansas City, the court instructed the jury, as to the newspaper company, that if it found 
and believed beyond a reasonable doubt that the company committed the acts charged 
to it in the indictment with the intent to monopolize the dissemination of news and 
advertising in the area, then it must return a verdict of “guilty” against the company. 
As to the advertising director of the company, the court instructed the jury that if it 
found beyond a reasonable doubt that the director committed the acts charged in the 
indictment with the specific intent to monopolize the dissemination of news and adver- 
tising in the area, then it must return a verdict of “guilty” against the director. 


An attempt to monopolize was defined by the court as the employment of methods 
and practices which are utilized for the specific purpose and with the specific intent 
to achieve or build a monopoly, and which, if successful, would be likely to accomplish 
monopolization. In order to be guilty of an attempt to monopolize, it is not necessary 
that the acts or practices shall actually result in monopolization. Specific intent means, 
according to the instructions, that the defendants must have done certain things with 
monopoly as their objective, which, if successfully performed, could result in actual 
monopolization. 


See Monopolies, Vol. 1, { 2515.10. 


Monopolies—Monopolization—Criminal Action—Instructions to the Jury.—In a crim- 
inal action charging a newspaper company and its advertising director with monopolization 
of the dissemination of news and advertising in the metropolitan area of Kansas City, 
the court instructed the jury, as to the newspaper company, that if it found and believed 
from the evidence that the company occupied a monopoly position in the area, and 
further found that the company committed the acts charged in the indictment with the 
general intent to maintain its monopoly or to eliminate competition, then it must find 
the company guilty of monopolization. As to the advertising director of the company, 
the court instructed the jury that if it found and believed from the evidence that the 
newspaper company occupied a monopoly position in the area, and further found that 
the advertising director committed the acts charged in the indictment with the general 
intent to maintain the monopoly of the newspaper company OF to eliminate competition, 


then it must find the advertising director guilty of monopolization. 


Monopolization was defined by the court as the possession of monopoly power by 
a party or parties through which it is possible to exclude actual or potential competitors 
from any part of trade or commerce among the several states, provided that he or they 
have the intent or purpose to exercise that power. However, the power need not actually 
be exercised. General intent was defined by the court in its instructions as a state of mind 
to be determined not so much by what one says as by what one does. It is not necessary 
that each specific act be shown to have been committed with the intent to eliminate 
competition or to enlarge or maintain a monopoly, but all of the acts committed may be 
looked to to determine whether overall there was a general intent to maintain a monopoly 
position or to eliminate or forestall competition. 


See Monopolies, Vol. 1, | 2510.100. 

Department of Justice Enforcement and Procedure—Criminal Prosecutions—Instruc- 
tions to the Jury—Proof Beyond a Reasonable Doubt.—A court instructed a jury that 
the defendants are presumed to be innocent and that it devolves upon the United States 
to prove by evidence to the satisfaction of the jury beyond a reasonable doubt that the 
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defendants committed the crimes as charged in the indictment, and that if, upon a view 
of the whole case the jury had a reasonable doubt as to the defendants’ guilt, it must 
give them the benefit thereof and acquit them. A reasonable doubt is a doubt based 
upon reason and which is reasonable in view of all of the evidence, and if, after an 
impartial comparison and consideration of all of the evidence, the jury candidly could 
say that it was not satisfied as to the defendants’ guilt, it had a reasonable doubt. But 
if, after such impartial comparison and consideration of all of the evidence it truthfully 
could say that it had an abiding conviction of the defendants’ guilt such as it would be 
willing to act upon in the more weighty and important matters relating to its own affairs, 
individually, it had no reasonable doubt. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.675. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Instruc- 
tions to the Jury—Evidence—Time Limitation—A court instructed a jury that the 
defendants could not be convicted for acts which occurred prior to the three years 
immediately preceding the return of the indictment. Evidence of acts occurring after 
the return of the indictment was not admissible against the defendants. However, the 
court further instructed the jury that the crime of an attempt to monopolize and of 
monopolization did not consist of a single act but could be shown by the composite 
of many acts to exist where monopoly power was illegally obtained, improperly used, or 
deliberately maintained within the three-year period preceding the indictment. Evidence 
of a course of conduct over the prior years might shed significant light upon the acts 
of the defendants which show the obtaining, maintenance, or exercise of monopoly power 
within the three-year period. Thus, in addition to the evidence of acts occurring within 
three years prior to the return of the indictment, the jury might consider all evidence 
of acts which occurred prior to the three-year period preceding the return of the indict- 
ment, insofar as it might show a design or intent or pattern of conduct of the defendants 
with respect to their actions after the three-year period preceding the indictment, 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.650. 


For the plaintiff: Earl A. Jinkinson, Special Assistant to the Attorney General, 
Thomas M. Kerr, Jr., Charles W. Houchins, James E. Mann, Raymond P. Hernacki 
and Robert L, Eisen, Trial Attorneys. 


For the defendants: Henry N. Ess, Elton L. Marshall, Carl E. Enggas, James C. 
Wilson, Bruce M. Forrester, Calvin A. Peterson, Jr., Melvin J. Spencer, George V. 
Aylward and James P. Aylward. Watson, Ess, Marshall & Enggas, of Counsel. 


For a prior opinion of the U. S. District Court, Western District of Missouri, 
Western Division, see 1954 Trade Cases ] 67,683. 


[General Instructions] 


RicHarp M. Duncan, District Judge [Jn 
full text]: Members of the Jury: The time 
has now come in the trial of this case for 
the Court to charge you as to the law. 
First, I want to say to you that I sincerely 
appreciate the close attention you have 
given to this case, which has been a long 
one. ‘There has been much record and 
statistical evidence as well as the testimony 
of more than 100 witnesses. 


Those who through training are not ac- 
customed to listening to such matters and 
retaining the effect thereof for the purpose 
of future consideration, experience difficulty 
in a case of this type, but you have shown 
interest and attention to every phase of the 
proceeding. 
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The amount of detail work required to 
Prepare this case for trial has, as you can 
observe, entailed a tremendous amount of 
time, labor and expense. Its actual trial 
has been a great strain upon the patience 
and strength of counsel. Trying lawsuits 
is one of the most exacting and exhaustive 
types of work that fall upon professional 
men. The trial lawyer must be constantly 
alert not only to the problems which he 
faces in his own case, but must also be 
watchful of the activities of his opponent in 
the offer of testimony and evidence. 


It is natural that tempers flare sometime 
and patience be strained. Considering all 
of these problems, counsel throughout this 
case have conducted themselves unusually 
well. I congratulate them and express my 
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appreciation, also my apology to counsel 
and to the jury for any lack of patience on 
my part. 


Under our system of jurisprudence, the 
Court and jury have separate and distinct 
functions to perform, each largely inde- 
pendent of the other. It is the duty of the 
Court to pass upon questions of law, the 
admissibility of evidence, to preserve de- 
corum and finally, when the evidence is all 
in and the jury has heard the arguments of 
counsel, to charge the jury as to the law. 


It is the duty of the jury to determine 
the facts as they are developed by the evi- 
dence which has come from the witness 
stand, through the introduction of docu- 
mentary evidence and the testimony of wit- 
nesses. When the jury finally has heard 
all of the evidence and the charge of the 
Court, they should then apply the law to 
the facts and render a verdict accordingly. 


In determining the facts, the jury is 
supreme. There is no authority above and 
beyond the jury which can determine the 
facts, and this Court and any other court 
that may hereafter be called upon to decide 
this case, are bound by your findings of the 
facts. Just as the findings of the facts by 


the jury are conclusive upon the Court, sO. 


is the law as given to the jury in this 
charge, binding upon you. 

Even though the jury may not agree that 
the law is or should be as the Court has 
interpreted it, and has given it to you in 
this charge, nevertheless you are bound by 
the Court’s construction of the law. It is 
given to you as the Court understands it 
to be as enacted by the lawmakers of the 
nation and interpreted by the courts. It is 
binding upon you throughout the case and 
must be your guide in its application to the 
facts as you determine them to be in arriv- 
ing at your verdict. 


Under your oath you agreed to try this 
case in accordance with the law and the 
evidence and a verdict render according to 
the law and the evidence. You should not 
be actuated by motives of sympathy or by 
prejudice; you should not be concerned— 
and I am sure you will not be—with the 
fact that the complainant in this case is the 
Government of the United States, or that 
one defendant is a widely circulated news- 
paper, or the other defendant is an individual. 


When you were selected you said that 
you had no preconceived views, ideas or 


Trade Regulation Reports 


Cited 1955 Trade Cases 
U.S. v. Kansas City Star Co. 


70,369 


opinions concerning the guilt or the inno- 
cence of the defendants, and that you would 
be guided by the law and the evidence as 
it has been unfolded to you here. 


The jury trial is one of the fundamental 
and basic principles of our liberty. It is 
one of the oldest institutions, and, in my 
Opinion, is one of the strongest elements 
in our form of justice. When twelve men, 
or men and women, are selected from the 
various walks of life and brought into the 
jury box, they bring with them their com- 
mon experiences in the affairs of life, and 
in determining what the facts are in any 
case, they are entitled to and should apply 
such experience. You should do that in 
this case. 


[Indictment] 


The defendants stand charged here in an 
indictment with violating Section 2 of what 
is known as the “Sherman Anti-Trust Act.” 
This section provides: 


“Every person who shall monopolize, 
or attempt to monopolize, or combine or 
conspire with any other person or per- 
sons, to monopolize any part of the trade 
or commerce among the several States, 
or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine 
not exceeding $5,000, or by imprisonment 
not exceeding one year,’ or by both said 
punishments, in the discretion of the Court.” 


This Act makes it a violation of the law 
for anyone to monopolize or attempt to 
monopolize any part of trade or commerce 
among the several states. 


Count I of the indictment specifically 
charges the defendants with attempting to 
monopolize the dissemination of news and 
advertising in the metropolitan area of 
Kansas City, an attempt to monopolize, 
which, if proven, is a violation of the law. 
Count II charges the defendants with 
monopolization of the dissemination of the 
news and advertising in the metropolitan 
area of Kansas City, which, under the stat- 
ute, if proven, is a separate and distinct 
offense. 


These are mere formal charges. In that 
connection, I charge you that the indict- 
ment is not to be considered by you as any 
evidence of the defendants’ guilt. It ought 
not in your minds create even a suspicion 
of guilt upon the part of the defendants. 
It is merely the manner by which this case 
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is brought before you for your considera- 
tion, and the fact that an indictment has 
been returned ought not to be considered as 
any evidence of the guilt of the defendants. 


[Proof Beyond Reasonable Doubt] 


You are instructed that the defendants 
in law are presumed to be innocent and it 
devolves upon the United States to prove 
by evidence to the satisfaction of the jury 
beyond a reasonable doubt that the defend- 
ants committed the crimes as charged in the 
indictment and explained in these instruc- 
tions, and if, upon a view of the whole case 
you have a reasonable doubt as to the 
defendants’ guilt, you will give them the 
benefit thereof and acquit them. 


You are charged that a “reasonable doubt” 
is a doubt based upon reason and which is 
reasonable in view of all of the evidence, 
and if, after an impartial comparison and 
consideration of all of the evidence, you 
candidly can say that you are not satisfied 
of defendants’ guilt, you have a reasonable 
doubt. 

But if, after such impartial comparison 
and consideration of all of the evidence you 
truthfully can say that you have an abiding 
conviction of the defendants’ guilt such as 
you would be willing to act upon in the 
more weighty and important matters re- 
lating to your own affairs, you have no 
reasonable doubt. 


Putting it another way, a reasonable 
doubt means a substantial doubt and not 
a mere possibility of innocence. 


So the burden rests upon the Government 
to prove beyond a reasonable doubt every 
fact and circumstance which is necessary 
under this charge to render a verdict of 
guilty against the defendants, and wherever 
in this charge the Court shall say to the 
jury in reference to the evidence of the 
Government that if they find certain facts 
to be true, the Court means if they find 
such facts beyond a reasonable doubt, as 
defined to you in this charge. 


[Court’s Comments] 


In the Federal Courts, as distinguished 
from the State Courts, in charging the jury 
as to the law, the Court has the right to 
express an opinion with respect to or com- 
ment upon the evidence. It is the duty of 
the Court to charge the jury as to the law 
and the Court may advise the jury as to 
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the facts. There may be instances during 
this charge when the Court may make some 
comment upon the evidence, or express 
some opinion in regard to it, or you may 
infer from the Court’s language that the 
Court may have some view relating to the 
evidence, but I have stated to you hereto- 
fore that you are the finders of the facts; 
you are the sole judges of the credibility 
of the witnesses and of the weight and 
value you will place upon their testimony, 
and I charge and admonish you that if 
there is any expression of opinion or com- 
ment upon the evidence by the Court, it is 
not binding upon you in a determination 
of such facts. It is simply the expression 
of the Judge, and it is not meant to invade 
your province as the finders of the facts. 


[Applicability of Sherman Act] 


There is no question, members of the 
jury, of the incorporation of The Kansas 
City Star, nor of its publication of the 
newspaper or newspapers which have been 
described and defined in evidence before 
you. The evidence shows without dispute 
that The Kansas City Star was incorpo- 
rated in 1926 and that such corporation 
was the successor in the publishing of a 
newspaper or newspapers which had long 
been in existence prior thereto. There is 
no question but that the Kansas City Star 
is engaged in interstate commerce within 
the meaning of the Sherman Act. It ob- 
tains news, disseminates news, obtains ad- 
vertising and circulates in commerce, that 
is, in the different states. So I think we 
need have no concern about the question of 
the Sherman Anti-Trust Act applying in 
that respect to this case. 


[Alleged Violations] 


The Government charges that the de- 
fendants attempted to monopolize and 
monopolized interstate trade and commerce 
in the dissemination of news and adver- 
tising in the metropolitan area of Kansas 
City, which has been defined as including 
the City of Kansas City, Jackson and Clay 
counties in Missouri, and Johnson and 
Wyandotte Counties in the State of Kansas. 


The indictment contains two counts. 
Each count charges a separate and distinct 
violation of Section 2 of the Sherman Act 
by each of the defendants. 


Count I of the indictment charges that 
The Kansas City Star Company and Emil 
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Sees have violated Section 2 of the Sherman 
Act by attempting to monopolize interstate 
trade and commerce in the dissemination 
of news and advertising in the metropolitan 
area of Kansas City. 


Count II of the indictment charges that 
The Kansas City Star Company and Emil 
Sees have violated Section 2 of the Sherman 
Act by monopolizing interstate trade and 
commerce in the dissemination of news and 
advertising in the metropolitan area of 
Kansas City. 


[Practices Specified] 


The indictment, then, contains allega- 
tions of what defendants did to attempt to 
monopolize or monopolize. Now these alle- 
gations are not the violations of law them- 
selves which are charged—they are contained 
in the two counts—but are summations of 
acts which, together, the indictment charges, 
constituted the violations. These summa- 
tions of specific acts are that the defendants, 
and I quote from the indictment: 


“(a) Refused advertising and threat- 
ened to refuse advertising of advertisers 
who had purchased a larger ad or an ad 
of a size disapproved of by the defend- 
ants in another medium in metropolitan 
Kansas City. 

“(b) Discriminated and threatened to 
discriminate as to the space, location, or 
arrangement of ads in defendants’ news- 
papers where the advertiser advertised in 
another medium, or had purchased a larger 
ad or an ad of a size disapproved of by 
the defendants in another medium in 
metropolitan Kansas City. 

“(c) Discriminated and threatened to 
discriminate as to the credit available to 
an advertiser in defendants’ newspapers 
where the advertiser advertised in another 
medium. 

“(d) Have implemented the threats re- 
ferred to in (a), (b), and (c) above by 
constantly warning advertisers that notice 
was being taken of their advertising in 
other media and that this was disapproved 
of by defendants. 

“(e) Induced, coerced, and required 
advertisers to purchase an unreasonable 
and unnecessary amount of advertising 
space in defendant newspapers. 

“(f) Published advertisements upon the 
condition, express or implied, that the 
advertiser not use advertising media other 
than the defendants’. 

“(¢) Required advertisers using clas- 
sified or general advertisements to pur- 
chase such advertisements in the Star and 
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Times as a unit at combination rates and 
refused to sell such advertising separately 
in the Times or Star. 

_“(h) Until about 1937, induced _adver- 
tisers to advertise on Radio Station WDAF 
rather than on competing stations by pro- 
viding that an advertiser in defendant 
newspapers would receive a special dis- 
count on WDAF. 

(i) Refused and threatened to refuse 
television time on WDAF-TV to adver- 
tisers who did not advertise in defendant 
newspapers or on defendants’ radio sta- 
tion; also refused time to others engaged 
in publishing a printed publication in 
metropolitan Kansas City selling adver- 
tising space. 

“(j) Required subscribers to the Times, 
the Star, or the Sunday Star to subscribe 
to all of these newspapers as a unit at 
combination rates and refused to sell such 
subscriptions separately. 

“(k) Charged arbitrarily low rates for 
newspapers until the Kansas City Journal 
went out of business and thereafter raised 
the rates. 

“(1) Acquired ownership of newspaper 
equipment, newspaper morgue and files, 
contracts for comics, features, news serv- 
ices, good will, and names of newspapers 
which might otherwise have been pur- 
chased for use by others in competing with 
defendant newspapers.” 


[Effects] 
Quoting further from the indictment: 

“The effects of the aforesaid offense, 
among others, have been and are: 

“(a) To exclude all others from en- 
gaging in the publication of daily news- 
papers in Kansas City, Missouri. 

“(b) To deprive advertisers using ad- 
vertising media other than those con- 
trolled by defendants of the opportunity 
to advertise in defendants’ newspapers. 

“(c) To deprive advertisers in defend- 
ants’ publications of the opportunity to 
freely select other media in or through 
which to advertise. 

“(d) To compel advertisers to pay for 
advertising which they do not want. 

“(e) To compel subscribers to purchase 
newspapers which they do not want. 

“(f) To deprive competing publishers 
of the use of defendants’ television station.” 


[Attempt to Monopolize and Monopoli- 
zation Defined] 


Count II in alleging the charge of monop- 
olization sets forth the same acts as set 
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forth in Count I, which alleges the attempt 
to monopolize. 


The gist of Count I is simply that the 
indictment charges the defendants with an 
attempt to monopolize, and the gist of 
Count II is simply that the indictment 
charges the defendants with a monopoli- 
zation in the dissemination of news and 
advertising in the metropolitan area of 
Kansas City, and that in securing and main- 
taining this monopoly, the Star Company 
and the defendant Emil Sees have by the 
several acts and practices charged, induced 
and coerced advertisers to advertise in the 
Star Company’s newspapers and to refrain 
from advertising in competing publications, 
and have done other things which tended to 
stifle and eliminate competition in the dis- 
semination of news and advertising. 


An attempt to monopolize as used in 
Count I of the indictment, means the em- 
ployment of methods and practices which 
are utilized for the specific purpose and 
with the specific intent to achieve or build 
a monopoly, and which, if successful, would 
be likely to accomplish monopolization. In 
order to be guilty of an attempt to monopo- 
lize, it is not necessary that the acts or prac- 
tices shall actually result in monopolization. 


Monopolization means the possession of 
monopoly power by a party or parties through 
which power it is possible to exclude actual 
or potential competitors from any part of 
the trade or commerce among the several 
States, provided that he or they have the 
intent or purpose to exercise that power. 
However, the power need not actually be 
exercised. I think I should read that to 
you again. 

An attempt to monopolize as usedi in 
Count I of the indictment, means the em- 
ployment of methods and practices which 
are utilized for the specific purpose and 
with the specific intent to achieve or build 
a monopoly, and which, if successful, would 
be likely to accomplish monopolization. In 
order to be guilty of an attempt to monopolize, 
it is not necessary that the acts or practices 
shall actually result in monopolization. 


Monopolization means the possession of 
monopoly power by a party or parties 
through which power it is possible to ex- 
clude actual or potential competitors from 
any part of the trade or commerce among 
the several states, provided that he or they 
have the intent or purpose to exercise that 
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power. However, the power need not ac- 
tually be exercised. 


In order to sustain the allegation of at- 
tempt to monopolize or monopolization of 
the dissemination of news in the metro- 
politan area of Kansas City as alleged in 
Counts I and II of the indictment, it is 
not necessary that each and every act 
alleged in the indictment be sustained or 
proven. It is sufficient if the evidence as 
a whole shows beyond a reasonable doubt 
that the defendants are guilty of the charges 
alleged in the indictment. 

Size alone is not a violation of the anti- 
trust laws and is not conclusive evidence 
of monopolistic power or position, but is an 
element when compared with the size of its 
competitors which may be taken into con- 
sideration by the jury in determining the 
existence of monopoly power. 


Where a person possesses the power to 
foreclose competition or to secure for itself 
a competitive advantage when it desires 
to do so, it is deemed to possess monopoly 
power. It is not necessary that competition 
be actually excluded, but it is sufficient that 
such person or persons possess power to 
exclude actual or potential competition. 


If you find and believe from the evidence 
beyond a reasonable doubt that the Star 
had the power to exclude competition when 
it desires to do so, then it follows that the 
corporate defendant possessed monopolistic 
power. 


[Evidence—Time Limitations] 


Under the law the defendants cannot be 
convicted for acts which occurred prior to 
the three years immediately preceding the 
date of indictment. The date of this in- 
dictment is January 6, 1953. And, of course, 
an indictment speaks as of the date it is 
returned and evidence of acts occurring 
after the return are not admissible against 
defendants. However, I instruct you that 
the crime of an attempt to monopolize and 
of monopolization does not consist of a 
single act but may be shown by the com- 
posite of many acts to exist where monopoly 
power was illegally obtained, improperly 
used, or deliberately maintained within the 
three-year period preceding the indictment. 
Evidence of a course of conduct over the 
prior years may shed significant light upon 
the acts of the defendants which show the 
obtaining, maintenance, or exercise of mo- 
nopoly power within the three-year period. 
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Thus, in addition to the evidence of acts 
occurring within three years prior to Janu- 
ary 6, 1953, you may consider all evidence 
of acts which occurred prior to January 6, 
1950, insofar as it may show a design or 
intent or pattern of conduct of the defend- 
ants with respect to their actions after Janu- 
ary 7, 1950. 


In support of each count contained in ihe 
indictment it is essential however, that it 
be shown by the evidence that the offense 
charged, even though it may have had its 
origin at some time prior to January 7, 
1950, continued and existed within a period 
of three years immediately preceding Janu- 
ary 6, 1953, or that during some part of that 
three-year period, and that within that three- 
year period some means were employed or 
some act done as charged in the indictment 
by the defendants within the Western Dis- 
trict of Missouri. 


[Relevant Market] 


The Government contends that the relevant 
market which the defendants are charged 
with attempting to monopolize and to have 
monopolized in the metropolitan area is the 
dissemination of news and advertising in a 
four county area by daily newspapers along 
with radio and television broadcasting sta- 
tions. It has furnished comparative per- 
centage figures to show the relative position 
of the defendant Kansas City Star in this 
defined market. 

On the contrary, the defendants contend 
that the relative or comparative market is 
broader than that encompassed by the Gov- 
ernment, that is, the daily newspapers and 
the radio and television broadcasting sta- 
tions, and should include weekly newspapers, 
magazines, billboards, car cards, handbills, 
religious and other publications which are pub- 
lished, created or produced in the defined area. 


Monopolization need not extend to all 
substitute or alternative advertising media 
or disseminators of news. We should look 
rather to the question of whether or not the 
alleged monopolist enjoys an advantage 
over his competitors which confers upon 
him a monopolistic or controlling influence 
or domination. Monopoly may be measured 
by the handicap or control it can impose. 
That advantage alone may create a monop- 
oly or make a monopoly unlawful. 

As I recall, the evidence on the part of 
the Government reveals that the daily news- 
papers which were in direct daily competi- 
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tion with the defendant Kansas City Star 
enjoyed a circulation that individually was 
almost infinitesimal compared to that en- 
joyed by the Star, and collectively, prob- 
ably less than fifteen percent, and I believe 
it was smaller than that, of the daily circu- 
lation of The Kansas City Star, thus leav- 
ing the defendant Kansas City Star in com- 
parison with the other daily papers in a 
dominant position. 


The question of the extent to which the 
broadcasting and television stations are in 
competition, it seems to me, is impossible 
of reasonably accurate ascertainment, par- 
ticularly in respect of the dissemination of 
news. Again, the jury may take into con- 
sideration their common experiences in the 
affairs of life in determining this impor- 
tant question. Experience would seem to 
indicate to all of us that the coverage of 
news by both radio and television is com- 
paratively meager and is more or less an 
index to the news to be found in defend- 
ants’ newspapers. It seems to me that the 
jury. may take into consideration all of these 
questions in determining the question of 
whether or not the defendant Star was in 
a dominant or monopolistic position. 


It would also seem that the weekly and 
neighborhood newspapers from the stand- 
point of advertising and dissemination of 
news could scarcely be considered sizeable 
competitors of a newspaper or newspapers 
that had as broad coverage in circulation 
in the metropolitan area as the evidence 
shows the defendant Star had. 


In the matter of competition in advertis- 
ing, there might well be taken into consid- 
eration, the element of cost of advertising 
in those media and in the Kansas City Star. 
By that I mean to say, would the Kansas 
City Star, considering the difference in the 
value of space in the respective media, 
obtain any substantial portion of the ad- 
vertising dollar that is spent in those 
publications. 


Again I charge you that these are only 
expressions of opinion on the part of the 
Court and should be considered by you only 
in that light. These statements do not con- 
tain any implication as to the final guilt or 
innocence of the defendants, and the jury 
after all, will determine for themselves Them 
factual situation as to what is and what is 
not in competition in the disseminating of 
news and advertising within the metropoli- 
tan area. 
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[Specific Intent] 


Before you can find the defendant guilty 
of an attempt to monopolize, you must find 
that they had a “specific intent” to monopolize. 


“Specific intent’? means that the defend- 
ants must have done certain things with 
monopoly as their objective, which, if suc- 
cessfully performed, could result in actual 
monopolization. 


Or, to put it a simpler way, the specific 
intent I am here referring to in connection 
with the alleged attempt to monopolize 
means that the parties did the acts charged 
intending to attain a monopoly. If you 
are convinced that the acts were done in- 
nocently and with the [no] thought to ob- 
taining or maintaining a monopoly, then there 
would be no specific intent of the type neces- 
sary to find defendants guilty of an attempt to 
monopolize. Conversely, if you are con- 
vinced that the acts were not done inno- 
cently and were done with the thought of 
obtaining or maintaining a monopoly, then 
you may find that this “specific intent” was 
present, and you would be justified in 
returning a verdict of guilty as to Count I. 


“General intent” as used in this charge 
means a state of mind, and is determined 
not so much by what one says as by what 
one does. It is a fact to be proved like 
any Other fact, by acts, conduct and cir- 
cumstances. 


It is not necessary that each specific act 
be shown to have been committed with the 
intent to eliminate competition or to en- 
large or maintain a monopoly, as in the 
case of the specific intent required in the 
attempt to monopolize, but you may look 
to all of the acts committed within the 
period of January 7, 1950 to January 6, 1953, 
and determine whether overall there was 
a general intent to maintain a monopoly 
position or to eliminate or forestall com- 
petition, and consider that overall picture 
together with the pattern or design of 
intent shown by acts occurring prior to 
1950, and from all of these facts determine 
the intent. 


You have heard evidence concerning 
watchfulness by defendants over the con- 
duct of business by other rival publications, 
or the “checking up on” by the defendants 
of the business activities of rival publica- 
tions with respect to advertising. You are 
instructed that such “surveillance” is not 
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in and of itself illegal. It is not unusual in 
the business world. 

However, I instruct you that you should 
consider this evidence of surveillance in 
the light of all the other evidence in the 
case, in deciding whether it was so exten- 
sive and proceeded to such an extent as to 
be indicative of an intent and purpose to 
secure for the defendants such a share of 
available business to the exclusion of com- 
petitors as to constitute an attempt to 
monopolize or monopolization. 

In other words, if when viewed along 
with all the other evidence, this surveillance 
was such as to indicate an abnormal] interest 
in the business of competitors for the pur- 
pose of depriving them of that business, 
then you are instructed that you should 
consider this fact as evidence of an attempt 
to monopolize or monopolization. 


[Prices as a Defense] 


You have heard considerable evidence 
both on the part of the plaintiff and the 
defendants concerning the subscription price 
of the defendants’ newspaper or newspapers 
and the price of various types of advertis- 
ing, particularly with respect to national 
advertising. The evidence of the defend- 
ants tends to show that such prices are 
among the lowest charged for comparable 
services in the United States. 

I believe that- defendants’ evidence was 
that they were the lowest. 


This fact of itself is not a defense to the 
charge of attempting to monopolize or of 
monopolizing the dissemination of news and 
advertising as alleged in the indictment, if 
you should find and believe from the evi- 
dence beyond a reasonable doubt that the 
defendants were guilty of attempting to 
monopolize or of monopolizing the dis- 
semination of news and advertising in the 
defined area. 

Ii the defendants have attempted to 
monopolize or have monopolized the mar- 
ket in the dissemination of news and ad- 
vertising in the described area the fact that 
their prices are low or high is not a defense. 


[Coercion of Advertisers| 


Certain other specific acts or practices 
are also alleged in the indictment. Specific 
acts or practices which the indictment al- 
leges were the acts or practices which were 
done in attempting to monopolize, and in 
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monopolization, I wish to speak first about 
the allegations which charge that defend- 
ants induced or coerced advertisers to use 
space in the corporate defendant’s publica- 
tions to the exclusion of other publications 
or media, or to use more space in defendants’ 
papers than in other publications and media. 


The indictment alleges that this was done 
by threatening to refuse and refusing io 
publish advertisers’ advertisements in the 
defendants’ papers, by discriminating as to 
amount of space, location or position of 
the ad of an advertiser who continued in, 
other publications, and by discriminating 
as to credit arrangements with advertisers 
who continued in other publications. 


The indictment also alleges that The 
Kansas City Star Corporation’s radio and 
television stations were used to further the 
newspapers’ monopoly position by various 
discount arrangements, making television 
time available only to advertisers in defend- 
ants’ newspapers, and keeping other publi- 
cations from advertising on television. 


Ordinarily a newspaper publisher or a 
television or radio broadcaster has the right 
under the law to select his customers and 
refuse to accept advertisements from whom- 
soever he pleased. But, this is a qualified 
right. In the absence of any purpose to 
create or maintain a monopoly, the Act 
does not restrict the long recognized right 
of trader or manufacturer, engaged in an 
entirely private business, freely to exercise 
his independent discretion as to parties with 
whom he will deal. 


However, such exercise as a purposeful 
means of monopolizing interstate commerce 
is prohibited by the Sherman Act. If you 
find and believe from the evidence that 
either or both of the defendants, with the 
purpose of creating or maintaining a mo- 
nopoly, dictated to prospective advertisers 
that they could advertise through the news- 
paper, radio or television media of The 
Kansas City Star Company only upon cer- 
tain conditions which worked commercial 
harm to other publications to the extent 
that it constituted an attempt to monopolize 
or monopolization by defendants, then you 
must find either or both of the defendants 
guilty of an attempt to monopolize and 
euilty of monopolization. 


[Acquisition of Assets] 
In this connection you will recall the 
testimony concerning the sale of the assets 
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of the Kansas City Journal and the Post 
after the Journal had ceased publication in 
1942. You are charged that viewed by it- 
self, this purchase by the defendants was 
not a violation of the law. It had a perfect 
right to negotiate for and purchase the 
assets of the publications that had ceased 
operation. 


You have heard all the testimony in this 
case both on the part of the plaintiff and 
the defendants concerning its purchase. The 
plaintiff contends that the purchase was 
made by the defendant Kansas City Star 
Company for the purpose of eliminating the 
possibility of someone else using the facili- 
ties to begin publication of a competitive 
newspaper sometime in the future. The 
defendants deny any such intent on their 
part, and the Court has heretofore defined 
the term “intent” in other charges to you. 


If the said defendant acquired the ma- 
terial which was useful in the publishing 
of a newspaper as an addition to its own 
assets and for use by it in the publication 
of its own newspaper or newspapers, and 
without any intent on its part to acquire 
the same for the purpose of foreclosing 
competition, then it would not be a viola- 
tion of the law and should not be taken 
into consideration as any evidence of intent 
of the parties either to attempt to monopo- 
lize or monopolization of the dissemination 
of news and advertising in the described 
ated. 


You will recall that this testimony related 
to a period prior to January 6, 1950, and 
may be considered by you only as evidence 
of the intent of the defendants to attempt 
to monopolize or to monopolization. 


In determining whether or not such evi- 
dence indicates this intent or purpose, you 
should consider all the facts surrounding 
the purpose and the result of such purpose. 
This evidence, like all other evidence, should 
not be isolated, but viewed in connection 
and in the light of all the other evidence 
in the case. 


[Advertising and Subscription Rates| 


You have heard some evidence tending 
to show that following the discontinuance 
of publication by the Kansas City Journal 
in 1942, the defendant Kansas City Star 
Company increased its subscription rates 
and advertising rates. Such increases of 
rates are, of course, like the matters just 
above referred to, not by themselves illegal, 
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for under the law a businessman may set 
his price for whatever he is selling in any 
manner and at whatever level he chooses, 
so long as it is not part of a monopolistic 
scheme. 

You are instructed, however, that this 
evidence should be considered by you with 
the thought of determining whether it 
indicates a realization by the defendants 
that they had achieved an added increment 
of monopoly power, that they no longer had: 
to consider the operation of competitive 
forces when they considered the fixing of 
subscription and advertising rates. 


You may also consider in connection with 
these rate increases whether or not the evi- 
dence shows that during the period in 
which the defendants had important com- 
petition in the form of the Journal-Post an 
arbitrary or unusual low subscription and 
advertising rate was charged for the pur- 
pose of placing difficulties in the way of 
the survival of the competitive publication, 
followed by an increase in rates after the 
discontinuance of the competitive publication. 


You are instructed that all of this evi- 
dence, for whatever it might show as to 
lowness in rates followed by an increase, 
should be considered by you to the extent 
that you find that it does or does not evidence 
or show an intent to eliminate competitors 
and a recognition of monopoly following the 
competitor’s elimination. 


The Government contends that the in-- 
crease of such rates is evidence of intent 
on the part of the defendant Kansas City 
Star to monopolize or in furtherance of its 
attempt to monopolize. 


On the contrary, defendants contend. that 
such rates were in no wise actuated by any 
motive or intent to monopolize or in fur- 
therance of a monopolization, but were 
prompted by the increase in operating costs, 
the cost of material and the increase in 
taxes which were apparent at the time and 
for some time prior to the time such in- 
creases were actually put in effect. 


If you find and believe from the evidence 
that the defendant did not have any such 
intent as alleged by the Government, but 
that such increases were made for the pur- 
poses contended by it, they would be per- 
fectly reasonable and not a violation of the 
law, and should not be considered any evi- 
dence of an attempt to monopolize or to 
maintain monopoly power. 
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[Forced Combination Advertising— 
Newspapers Involved] 


Two of the acts which the indictment 
charges were steps in the attempt to mo- 
nopolize and monopolization, are found in 
the allegations that the defendants Kansas 
City Star Company and Emil Sees required 
advertisers using classified or general ad- 
vertising in the Times or the Star to pur- 
chase such advertising on the so-called 
“unit” or “forced combination” basis. That 
is, that the defendants sold classified and 
general advertising space in the morning 
or evening paper only on condition that 
the purchaser take the same space in the 
other paper. 


The defendants admitted that classified 
and general advertising was sold only in 
this manner, but defendants deny any ille- 
gality or impropriety in this practice. 


As I have charged you with reference 
to all of the acts which the indictment al- 
leges constituted the offense, all of such 
acts need not be proved in order to warrant 
your bringing in a verdict of guilty. The 
practice by defendants of selling advertis- 
ing on the forced combination basis need 
not be proved as being illegal in and of 
itself in order to warrant your considering 
it in finding a verdict of guilty. 


However, respecting the “forced com- 
bination” arrangement, I instruct you as 
follows: Under the law, such a practice 
can and may constitute steps in monopoli- 
zation or an attempt to monopolize (1) if 
the advertising space so sold is in com- 
bination between two newspapers, so re- 
garded by advertisers and readers, (2) if 
the forced combination policy is followed 
by a publisher whose paper or papers occupy 
a dominant position in the market area, 
and (3) if such practice has the effect, 
through its impact upon competitors or 
otherwise, of monopolizing. 


In considering these allegations, you must 
consider whether The Kansas City Times 
and The Kansas City Star are separate 
and distinct newspapers, for obviously the 
forced combination could operate only be- 
tween two newspapers and not between 
editions of the same paper. 


The defendant Star, as shown by the evi- 
dence, has published The Kansas Star and 
The Kansas City Times in the metropolitan 
area of Kansas City since the date of its 
incorporation in 1926 and, I believe, for a 
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considerable period of time before that. 
The Kansas City Star is published, sold and 
distributed during the day time, and The 
Kansas Ctiy Times is published, sold and 
distributed in the early morning in the same 
day. Admittedly during all that period of 
time it has not been possible for any person 
to purchase a subscription to either The 
Kansas City Star or The Kansas City Times 
separately, but is required to subscribe for 
both papers. 


Therefore, the afternoon Kansas City 
Star and the morning Kansas City Times, 
so far as subscription is concerned, are 
delivered to the same subscribers through- 
out the metropolitan area. There are five 
editions of The Kansas City Star distributed 
daily, all within a 12-hour period, but only 
one of these editions, as I recall, is de- 
livered to the subscriber. The others are 
circulated for sale in the City of Kansas 
City by street vendors or news dealers. 


There are four editions of The Kansas 
City Times, but only one edition is delivered 
to the subscribers within the area, so that 
the only difference between the number of 
subscribers served by the Star and the 
Times is the difference between the number 
of papers sold or disposed of in a manner 
other than by subscription. 


Since 1926 there has been in force and 
effect the so-called ‘‘unit” or “forced com- 
bination” basis for the sale of national and 
classified advertising, that is to say, that 
no person is permitted to purchase such 
advertising—that is, national or classified 
advertising—for insertion in either the Star 
or the Times at a rate less than the “unit” 
rate for publication in both papers. 


The Government charged in its indict- 
ment and contends that the Star and the 
Times are separate and distinct newspapers 
so far as the reading public is concerned, 
and that the “unit” or “forced combination” 
basis for the sale of advertising described 
aforesaid is the equivalent of requiring the 
insertion of such advertising in two sepa- 
rate newspapers, and that it is an attempt 
to monopolize and monopolization to refuse 
to permit such advertisers to advertise in 
either one or the other of such papers. 


It is the contention of the defendants on 
the other hand, that each of the papers is 
simply a separate edition of the same 
papers, and that the morning paper is in no 
manner separate and distinct from the after- 
noon paper. 
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Therefore, it will be necessary for you 
to determine this question. The undisputed 
facts seem to reveal that the afternoon 
paper carried the name and title of “The 
Kansas City Star”’—the morning paper car- 
ried the title “Kansas City Times,” and in 
parenthesis above such title on the front 
page in small type “The Morning Kansas 
City Star.” 

The papers are made up and printed in 
the same press room, and to a very large 
extent the news is gathered by the same 
news gatherers. The advertising which 
goes in the two papers is solicited and 
obtained by the same personnel, and in the 
same manner. The evidence shows that 
while there are different shifts in the mak- 
ing up and publishing of the respective 
papers, that some of the personnel occa- 
sionally work on both papers or both edi- 
tions, whichever you may find it is. 

The papers apparently are distinct in 
appearance, except that the morning paper 
carried the parenthetical heading stated 
aforesaid, that it is the morning edition of 
the Kansas City Star and it carried entirely 
different news, different syndicated col- 
umns, different comics. 

It is upon these facts that the defendants 
contend it is simply another edition of its 
newspaper and which the Government con- 
tends makes it a separate and distinct news- 
paper in so far as its readers are concerned. 
This fact you must determine. 


By “dominant” the law means dominant 
in the usual sense of the word. Thus, by 
“dominant” is meant “chief,” “principal” 
or “biggest.” While it is not in this case 
necessarily the only test, you are instructed 
that one of the factors to which you may 
look in determining whether the newspapers 
published by The Kansas City Star Com- 
pany are dominant is the share of total cir- 
culation in the area charged in the indictment 
and the share of total advertising revenues 
in the area charged in the indictment ob- 
tained by these papers, about which I have 
already instructed you. 

In short, you are instructed that if you 
find that the defendants used the forced 
combination arrangement between two news- 
papers, and that the papers or either of them 
were dominant, and that such practice was 
intended to achieve or maintain monopoly, 
then I instruct you that you would be 
justified upon that evidence alone in return- 
ing a verdict of guilty, or that you may 
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consider that evidence in conjunction with 
all other evidence before you, and upon 
being convinced beyond a reasonable doubt 
that defendants attempted to monopolize 
and monopolized in the dissemination of 
news and advertising in the area as-I have 
already discussed, return a verdict of guilty 
as to either or both counts. 


On the contrary, if you find and believe 
from the evidence that there was but one 
newspaper, then, of course, the contrary of 
that would be true. 


[Unit Subscription Rate] 


We now come to the last act charged 
in the indictment, that is, with respect to 
the unit subscription rate for the Kansas 
City Star and the Kansas City Times. It 
is admitted, as previously discussed in this 
charge, that subscribers cannot subscribe 
for either the Kansas City Star or the 
Kansas City Times separately but must 
subscribe and pay for 13 issues each week. 


Here as in the matter of the unit or 
forced combination rate for advertising, the 
Government contends that the Kansas City 
Star and the Kansas City Times were sepa- 
rate newspapers, and the defendants con- 
tend that they are but separate editions of 
the same newspaper. Again you must de- 
termine this question under the same condi- 
tions as I have discussed heretofore. If 
you find that the Kansas City Times and 
the Kansas City Star are but separate edi- 
tions of the same paper, then the fact that 
more than one edition is required to be paid 
for is not a violation of the law. 


On the contrary, if you find that they are 
separate newspapers and that if such news- 
paper or newspapers are in a dominant 
position in the area heretofore described to 
you, and that the defendants intended to 
monopolize and did monopolize the dissemi- 
nation of news and advertising in the area, 
then you would be justified upon that evi- 
dence alone, in returning a verdict of guilty 
against the defendant Kansas City Star, or 
you may consider that evidence in conjunc- 
tion with all other evidence before you, and 
if you are convinced beyond a reasonable 
doubt that the defendant Kansas City Star 
intended to monopolize and did monopolize, 
then you would be justified in returning a 
verdict of guilty on both counts against 
the defendant Kansas City Star, but not 
against the defendant Emil A. Sees, 
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It is perfectly apparent from the evidence, 
gentlemen of the jury, that the defendant 
Sees had nothing to do with the joint sub- 
scription rate. 


[Corporate Defendant] 


One of the defendants on trial in this case 
is a corporation, The Kansas City Star 
Company. A corporation acts through its 
agents, including its employees and officers. 
That an agent had authority to act for a 
corporation may be inferred from all the 
circumstances surrounding the agent’s ac- 
tivities. In other words, the authority of an 
agent, like any other fact in a criminal case, 
may be established by circumstantial evi- 
dence and need not be established by direct 
evidence. You may also find the authority 
of a corporate agent from the fact that his 
particular activities for which the corpora- 
tion is sought to be held liable continued 
over a period of time and were acquiesced 
in by the corporation. A corporation is 
legally bound by the acts and statements of 
its agents done or made within the scope 
of their authority. 

In this charge I have defined to you the 
law relative to a violation of Section 2 of 
the Sherman Anti-Trust Act, and the ele- 
ments and things that are necessary to 
constitute its violation. 


Therefore, if you find and believe beyond 
a reasonable doubt that the defendant Kansas 
City Star committed the acts charged to it 
in the indictment and described to you in 
this charge, within the period January 7, 
1950, to January 6, 1953, with the intent 
to monopolize the dissemination of news 
and advertising in the metropolitan area 
of Kansas City as defined in this charge, 
then you will return a verdict of “guilty” 
against the Kansas City Star under Count I 
of the indictment. 


On the contrary, if you should find and 
believe from the evidence that The Kansas 
City Star did not commit the acts charged 
to it in the indictment with the intent to 
monopolize the dissemination of news and 
advertising in the metropolitan area of 
Kansas City as defined in this charge, then 
your verdict will be “not guilty” on Count I 
of the indictment. 


If you find and believe from the evidence 
that the Kansas City Star occupied a mo- 
nopoly position in the area of trade and 
commerce heretofore defined, and further 
that the Kansas City Star within the period 
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January 7, 1950, to January 6, 1953, com- 
mitted the acts charged in the indictment 
with the general intent to maintain its 
monopoly or to eliminate competition, then 
you will find the defendant Kansas City 
Star guilty of monopolization under Count 
II of the indictment. 


On the contrary, if you find and believe 
from the evidence that the defendant Kansas 
City Star was not in a monopoly position 
in the area of trade and commerce hereto- 
fore defined, or that it did not within the 
period of January 7, 1950, and January 6, 
1953, commit the acts charged to it in the 
indictment with the general intent to main- 
tain its monopoly and to eliminate competi- 
tion, then you will find the defendant 
Kansas City Star “not guilty” of monopo- 
lization under Count II of the indictment. 


[Individual Defendant] 


You will observe that the last charge 
referred to the defendant Kansas City Star 
alone, and not to the defendant Emil Sees. 
In the indictment Sees is alleged to have 
been a member of the Board of Directors 
and Advertising Director of the Star within 
the three-year period preceding the return 
of the indictment, and before that time. 
The indictment alleges that the defendant 
Sees actively managed, controlled and par- 
ticipated in the affairs of the defendant 
Kansas City Star Company for a period of 
three years preceding the return of the 
indictment, to-wit January 7, 1950 to Janu- 
ary 6, 1953. 

Defendant Sees can be held responsible 
only for acts performed by him or per- 
formed by the Kansas City Star through 
those duly authorized agents who acted 
under and pursuant to defendant Sees’ per- 
sonal direction. Sees may not be held 
responsible for those acts which were not 
committed by him or which were not com- 
mitted under his direction or supervision. 
‘The evidence shows the extent of his activi- 
ties was confined to the Advertising De- 
partment and the dissemination of advertising. 


Therefore, if you find beyond a reason- 
able doubt that the defendant Emil A. Sees 
committed the acts as charged to him in 
Count I of the indictment and described 
to you in this charge within the period 
January 7, 1950, to January 6, 1953, with 
the specific intent to monopolize the dis- 
semination of news and advertising in the 
metropolitan area of Kansas City as defined 
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in this charge, then you will return a verdict 
of “guilty” against the defendant Sees on 
Count I of the indictment. 


On the contrary, if you find and believe 
from the evidence that the defendant Emil 
A. Sees did not commit the acts chargedi in 
the indictment and described to you in this 
charge within the period January 7, 1950, to 
January 6, 1953, with the intent to monopo- 
lize the dissemination of news and adver- 
tising in the metropolitan area of Kansas 
City as defined in this charge, then you 
will find him “not guilty.” 

If you further find and believe from the 
evidence that the Kansas City Star occupied 
a monopoly position in the area of trade 
and commerce as heretofore defined, and 
further that within the period January 7, 
1950, to January 6, 1953, defendant Sees 
committed, within the limitations hereto- 
fore set out, the acts charged in Count II 
of the indictment, with the general intent 
to maintain the monopoly of the Kansas 
City Star or to eliminate competition, then 
you will find the defendant Sees guilty 
of monopolization as charged in Count II 
of the indictment. 

On the contrary, if you find and believe 
from the evidence that The Kansas City 
Star, for whom Sees was acting, did not 
occupy a monopoly position in the area of 
trade and commerce heretofore defined be- 
tween January 7, 1950, and January 6, 1953, 
or if such acts as you find he is responsible 
for were committed without the intent to 
maintain the monopoly of the Kansas City 
Star or to eliminate competition, then you 
will find the defendant Sees “not guilty”. 


[Testimony] 


You are the sole judges of what the 
facts are and of the credibility of the wit- 
nesses and of the weight and value you 
will give to any witness’s testimony. In de- 
termining the weight and value to be given 
to the testimony of any witness, you may 
take into consideration the attitude and 
demeanor of the witness on the witness 
stand; the willingness or unwillingness, as 
shown by the evidence of the witness, to 
speak truthfully with respect to matters 
within the knowledge of such witness; the 
opportunity the witness had to know and 
to be informed with respect to the matters 
about which such witness gives testimony; 
the interest of the witness, if any, in the 
result of the trial, as shown by the evidence; 
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the reasonableness or unreasonableness in your 
opinion, of the witness’s testimony; the feeling 
on the part of the witness for or against either 
party, as shown by the evidence; and any other 
fact or circumstance which you may con- 
sider important in weighing the witness’s 
testimony. 


If you conclude that any witness has 
wilfully sworn falsely to any material fact 
in issue you may disregard the whole or 
any part of such witness’s testimony. 


By this statement, the Court does not 
mean to imply that any witness has so 
testified. The Court simply makes this 
statement to you as a rule of law for your 
guidance in the weighing of the testimony 
of all of the witnesses. 


[Verdict] 


Members of the jury, it requires all 
twelve of your number agreeing to return 
a verdict. When you have gone to your 
jury room and select a foreman and have 
arrived at a verdict, the verdict will be signed 
by the foreman. There will be presented 
to you two forms of verdict, one for each 
of the defendants. You may find both of 
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the defendants guilty on both counts or 
you may find both defendants innocent on 
both counts. You may find each of the de- 
fendants guilty on one count and not guilty 
on the other. You may do that at any time 
during the proceeding. 

If you find the defendants guilty on all 
of the counts, then it would simply be signed 
by the foreman. If you find the defendants 
not guilty; you will write the word “not” 
in the forms of verdict which have been 
supplied you. 

Now, members of the jury, I just want 
to say this to you in conclusion. As I said 
in the beginning, this has been a long and 
complicated and expensive case. Every 
possible effort ought to be made by you to 
arrive at a verdict. The case has been tried 
by able and distinguished counsel. Any 
other jury that might hereafter be called 
upon to try this case will have to be called 
in identically as you have been called, they 
come from the body of the people as you 
have. No man or woman should sacrifice 
his or her conscience in arriving at a verdict. 
Every effort should be made consistent with 
your oath and conscience in arriving at a 
verdict in concluding this case. 


[] 68,041] United States v. The American MonoRail Company. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 31799. Filed May 5, 1955. 


Case No. 1231 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Patent Prac- 
tices—Overhead Handling Equipment and Cleaning Equipment.—A manufacturer of over- 
head handling equipment and cleaning equipment was enjoined by a consent decree from 
entering into any agreement to (1) refuse to grant to any person a license under any 
patent relating to such equipment, (2) refuse to furnish to any person any technological 
data used by the manufacturer in the manufacture of such equipment, and (3) grant to 
any person a license under any patent relating to such equipment upon terms which are 
preferential or discriminatory for or against any other licensee under the same patent. 


See Combinations and Conspiracies, Vol. 1, J 2013, 2013.360. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets—A manufacturer of overhead handling equipment and cleaning equipment was 
enjoined by a consent decree from entering into any agreement to (1) allocate markets 
for the manufacture, sale, or distribution of such equipment, (2) refrain from manufac- 
turing, selling, or distributing such equipment in any market, and (3) refrain from com- 
petition in the manufacture, sale, or distribution of such equipment. 


See Combinations and Conspiracies, Vol. 1, | 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Acquisitions 
of Stock.—Under the terms of a consent decree, a domestic manufacturer of overhead 
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handling equipment and cleaning equipment was enjoined from acquiring any financial 
interest in, or capital stock of, a British company which would increase the proportion 
of its equity or participation in the British company beyond that existing on February 


1, 1955. 
See Combinations and Conspiracies, Vol. 1, J 2005.833. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Control—A manufacturer of overhead handling equipment and cleaning equipment 
was enjoined by a consent decree from restricting or preventing any person from export- 
ing from, or importing into, the United States any such equipment. 


See Combinations and Conspiracies, Vol. 1, { 2005.718. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Interlocking 
Personnel.—A manufacturer of overhead handling equipment and cleaning equipment was 
enjoined by a consent decree from knowingly permitting any of its officers, directors, 
agents, or employees to serve at the same time as an Officer, director, agent, or employee 
of any other person engaged in the manufacture, sale, or distribution of overhead handling 
equipment or cleaning equipment, except a person of whose stock 51 per cent or more 


is owned by the defendant manufacturer. 


See Combinations and Conspiracies, Vol. 1, J 2005.735. 


: For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Robert B. Hummel, 
Trial Attorney; Baddia J. Rashid, Special Assistant to the Attorney General; Sumner 
Canary, United States Attorney; William D. Kilgore, Jr.. Harry N. Burgess, Alfred 


Karsted and Bernard Manning, Attorneys. 
For the defendant: James A. Farrell. 


Final Judgment 


Cuartes J. McNames, District Judge [Jn 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on the 
fifth day of May, 1955, and defendant, The 
American MonoRail Company, by its attor- 
neys, having appeared herein, and plaintiff 
and said defendant having severally con- 
sented to the making and entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without admission in respect to any issue: 


Now, therefore, before any testimony has 
been taken and without trial or adjudica- 
tion of any issue of fact or law herein and 
upon consent of the parties hereto, it is 
hereby 


Ordered, Adjudged and Decreed as follows: 
I 


[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against defendant The American MonoRail 
Company under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
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lawful restraints and monopolies,” as amended, 
commonly known as the Sherman Act. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Overhead handling equipment” means 
any mechanical apparatus used in industrial 
or other plants to convey materials above 
working floor areas, and to perform the 
accompanying hoisting and lowering op- 
erations; 

(B) “Cleaning equipment” means any 
mechanical apparatus used to prevent the 
accumulation of lint in textile mills, par- 
ticularly on spinning frames or looms; 

(C) “Person” means any individual, part- 
nership, firm, corporation, association, trus- 
tee or any other business or ‘legal entity; 

(D) “Manufacturer” means any person 
engaged in the manufacture of overhead 
handling equipment or cleaning equipment; 

(E) “Defendant” means the defendant 
The American MonoRail Company. 


Ill 


[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to defendant shall apply to the 
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defendant and to each of its officers, agents, 
servants, employees, subsidiaries, successors 
and assigns, and to those persons in active 
concert or participation with it who receive 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 


[Termination of Agreements—Compliance] 


(A) Defendant is ordered and directed, 
forthwith, to take such steps as may be 
necessary to cancel its agreements with 
Dodds Investments, Limited, dated March 
9, 1951 and with British MonoRail Com- 
pany, dated August 7, 1951, and all amend- 
ments and modifications thereof, and all 
supplements thereto; 


(B) Defendant is enjoined and restrained 
from, directly or indirectly, renewing, main- 
taining, adhering to, or enforcing either of 
said contracts, or any amendment or mod- 
ification thereof, or supplement thereto; 


(C) Defendant is ordered and directed 
to file with this Court within ninety (90) 
days after the date of the entry of this 
Final Judgment a report setting forth the 
fact and manner of its compliance with 
subsection (A) of this Section, and to serve 
a copy of such report upon the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division. 


v 
[Agreements Prohibited | 


Defendant is enjoined and restrained from 
entering into, adhering to, maintaining or 
claiming any rights under any contract, 
agreement, understanding, plan or program 
with any other person, to: 


(A) Allocate or divide territories or mar- 
kets for the manufacture, sale or distribu- 
tion of overhead handling equipment or 
cleaning equipment; 


(B) Refrain from manufacturing, selling 
or distributing overhead handling equip- 
ment or cleaning equipment in any terri- 
tory or market; 


(C) Refrain from competition or leave 
any other person free from competition in 
the manufacture, sale or distribution of 
overhead handling equipment or cleaning 
equipment; 
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(D) Refuse to grant to any person a 
license under any United States Letters 
Patent owned or controlled by defendant 
relating to the manufacture, sale or dis- 
tribution of overhead handling equipment 
or cleaning equipment; 

(E) Refuse to furnish to any person any 
technological data or information, or copies 
of any plans, specifications or drawings, 
used by defendant in the manufacture of 
overhead handling equipment or cleaning 
equipment; 

(F) Hinder, restrict, limit or prevent the 
importation into, or exportation from, the 
United States of any overhead handling 
equipment or cleaning equipment; 


(G) Grant to any person a license or 
licenses under any United States Letters 
Patent relating to overhead handling equip- 
ment or cleaning equipment upon terms or 
conditions which are preferential or dis- 
criminatory for or against any other li- 
censee or applicant for a license under the 
same patent or patents. 


VI 


[Exports, Imports, Acquisitions, and 
Interlocking Personnel] 


Defendant is enjoined and restrained from: 


(A) Hindering, restricting, or preventing, 
or attempting to. hinder, restrict, or prevent 
any person from exporting from, or import- 
ing into, the United States any overhead 
handling equipment or cleaning equipment; 


(B) Acquiring, by purchase, lease or 
otherwise, any financial interest in, or any 
of the capital stock of, British MonoRail 
Company, or any successor or assignee 
thereof which would increase the proportion 
of its equity or participation in such com- 
pany beyond that existing on February 1, 
1955. Nothing in this Final Judgment shall 
be construed so as to require defendant to 
divest itself of any of the shares of stock 
of British MonoRail Company owned or 
controlled by it on February 1, 1955; 


(C) Knowingly permitting any of its of- 
ficers, directors, agents, servants or em- 
ployees to serve, at the same time as an 
officer, director, agent, servant or employee 
of any other person engaged in the manu- 
facture, sale or distribution of overhead 
handling equipment or cleaning equipment, 
except a person 51% or more of whose 
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stock is owned by defendant The Ameri- 
can MonoRail Company. 


VII 


[Permissive Provision] 


The provisions of the foregoing Sections 
V or VI of this Final Judgment shall not 
be construed so as to prohibit the defendant 
from appointing any person except a manu- 
facturer as its agent in any territory for the 
sale or distribution of overhead handling 
equipment or cleaning equipment. 


VIil 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to defendant made to its 
principal office, be permitted (1) access 
during the office hours of the defendant to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of the defendant relating to any of the sub- 
ject matters contained in this Final Judg- 
ment, and (2) subject to the reasonable 
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convenience of the defendant and without 
restraint or interference from it to interview 
officers or employees of the defendant who 
may have counsel present, regarding any 
such matters; and upon such request the 
defendant shall submit such reports in writ- 
ing to the Department of Justice with re- 
spect to matters contained in this Final 
Judgment as may from time to time be 
necessary to the enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Section VIII shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department except in the course of legal 
proceedings to which the United States of 
America is a party for the purpose of se- 
curing compliance with this Final Judgment 
or as otherwise required by law. 


IX 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification or termi- 
nation of any of the provisions thereof, and 
for the enforcement of compliance there- 
with and punishment of violations thereof. 


[f 68,042] The Crummer Company and R. E. Crummer & Company, Appellants v. 
Jessie Ball duPont, et al., as Trustees, etc., of the Last Will and Testament of Alfred 


I. duPont, deceased, et al., Appellees. 


Clyde C. Pierce and Clyde C. Pierce Corporation, Appellants & Cross-Appellants 
v. R. E. Crummer & Company, et al., Cross-Appellees. 
In the United States Court of Appeals for the Fifth Circuit. No. 15067. Dated May 


10, 1955. 


Appeal and Cross-Appeal from the United States District Court for the Northern 
District of Florida. Dozier A. DeVane, District Judge. Reversed and remanded. 


Sherman Antitrust Act and Clayton Antitrust Act 
Private Enforcement and Procedure—Necessary Averments to State Cause of Action 
—General Requirements—Injury to Plaintiff—Injury to Public.—In a private antitrust suit 
charging a conspiracy, the plaintiffs claimed that certain defendants had induced others 
to intervene against the plaintiffs in a state court action and that such defendants had 
purposely arranged the parties and the attorneys in that action so as to conceal the 


defendants’ connection with that case. 


The trial court properly dismissed the com- 


plaint against these defendants as failing to constitute a cause of action under the 
antitrust laws. The charge was but an allegation of a legal conclusion without a state- 
ment of the facts constituting the conspiracy, its object, and its accomplishment. 
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Defendants’ cross-complaint was likewise properly dismissed, because it failed to charge 
illegal activities in restraint of trade or injurious to the public interest, because it alleged 
nothing more than a plaintiff’s taking of action directed by its executive head, because 
the counter-claim failed to show any injury to the cross-claimants’ business by antitrust 
violations, and because the statute of limitations had long since run upon the claim. 

See Private Enforcement and Procedure, Vol. 2, J 9009.170, 9009.275, 9009.475. 

Private Enforcement and Procedure—When Recovery May Be Barred—Statute of 
Limitations—Applicable Statute—Cause of Action Under Common Law.—Plaintiffs in a 
private suit brought in Florida under the federal antitrust laws contended that their cause 
of action was governed by the Florida four-year general, or “catch-all,” statute of limita- 
tions, and that consequently the suit was not barred. The trial court correctly dismissed 
this assertion, holding for the defendants, who had alleged that the suit was barred by the 
three-year statute of limitations, which is applicable to any action upon a liability created 
by a statute other than a penalty of forfeiture. The plaintiffs alleged further that their 
pleadings set forth a common law cause of action for fraudulent conspiracy, as well asa 
cause of action under the antitrust laws, and that, therefore, even if the antitrust action 
was barred by the three-year statute, the common law cause of action governed by the 
four-year statute was not barred. This contention was without merit because the plain- 
tiffs’ complaint could not possibly be read as anything other than a federal antitrust 
damage suit. 

See Private Enforcement and Procedure, Vol. 2, J 9010.100. 

Private Enforcement and Procedure—When Recovery May Be Barred—Statute of 
Limitations—When Cause of Action Accrues.—In a private antitrust suit, the cause of 
action accrues upon, and limitation commences to run from, the doing of the first wrongful 
act with resulting damages. While successive claims would arise out of successive unlawful 
acts and consequent damages, such claims would have to be concerned with only such 
successive occurrences and the damages and injuries caused by such acts. Such occurrences 
would not extend the period of limitation as to earlier acts done and injuries caused thereby. 

See Private Enforcement and Procedure, Vol. 2, J 9010.200. 


Private Enforcement and Procedure—When Recovery May Be Barred—Statute of 
Limitations—When Cause of Action Accrues—Fraudulent Concealment.—Although plain- 
tiffs claimed that they had not discovered the existence of a conspiracy against them and 
the identity of the perpetrators because the defendants concealed their activities behind the 
actions of state and federal officials, the trial court ruled that the running of the applicable 
statute of limitations was not tolled by fraudulent concealment and incorrectly dismissed 
an amended complaint for failure to allege sufficiently fraudulent concealment. In this 
the trial court was in error, since the plaintiffs’ amended complaint stated well their 
claim, that by secretly moving under the guise and protection of the public interest and 
through the public authorities the defendants fraudulently intended to, and did, conceal 
their scheme and their participation in it, and that the defendants’ effort to meet this plead- 
ing by invoking judicial notice of matters which they called to the court’s attention was of 
no avail. The truth or falsity of the allegations of the amended complaint should have 
been decided by the jury, and not adjudicated by the court. 

See Private Enforcement and Procedure, Vol. 2, { 9010.200. 

For the appellant: Francis P. Whitehair, DeLand, Fla.; Chris Dixie, Houston, Tex.; 
Taylor Jones, Jacksonville, Fla.; Warren E. Hall, Jr., De Land, Fla.; Roger A. Prestwood, 
ee Ala.; Wm. H. Rogers, Jacksonville, Fla.; and Clyde W. Atkinson, Tallahassee, 

ae 

For the appellee: H. M. Voorhis, Orlando, Fla.; Chester Bedell, Jacksonville, Fla.; 
Donald Russell, President, University of S. C., Columbia, S. C.; Harry E. King, Winter 
Haven, Fla.; Henry P. Adair, Jacksonville, Fla.; Clarence G. Ashby, Jacksonville, Fla.; 
John W. Donahoo, Jacksonville, Fla.; and Ralph M. McLane, Asst. Atty. General, 
Tallahassee, Fla. 

Reversing and remanding a decision of the U. S. District Court, Northern District of 
Florida, 1955 Trade Cases { 67,980. 


Before Hurcueson, Chief Judge, and Rives and Turrie, Circuit Judges. 
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[Parties] 


HurcHeson, Chief Judge [Jn full text]: 
Filed December 19, 1941, under the anti- 
trust laws of the United States,’ by the 
two Crummer companies, dealers in Munici- 
pal bond issues, as plaintiffs, against the 
Ball duPont group, Jessie Ball duPont, her 
husband, Edward Ball, and the other de- 
fendants named therein, and three other 
groups known and referred to respectively 
as Leedy-Pierce, Mansfield-Fuller, and Gall- 
Cummer, the complaint alleged damages 
to the Crummer Company and R. E. Crum- 
mer Company, respectively, in the amounts 
of $7,500,000 and $2,500,000, trebled in each 
case as required by statute, to make 
$30,000,000 in all, together with an injunc- 
tion against further violations of the anti- 
trust laws. 


[Complaint] 


Because its substance is set out and the 
complaint is analyzed in the opinion’ of 
the trial court, we shall here attempt no 
more than a brief summary of its contents. 
Alleging: that between the years 1922 and 
1928, a municipal investment dealer known 
as Brown-Crummer Investment Company, 
purchased a large number of the initial 
securities of various Florida taxing units 
and sold them to investor customers; that 
in 1934 R. E. Crummer & Company was 
organized and became successor to the busi- 
ness of the Brown-Crummer Investment 
Company; and that in 1942 the Crummer 
Company was organized to become suc- 
cessor to and take over the business of R. 
E. Crummer & Company, effective January 
1, 1943; the complaint further alleges the 
unprecedented economic and financial de- 
bacle in Florida, involving its various taxing 
units, beginning in 1929, and the activity of 
the Brown-Crummer Investment Company, 
and its successor, in working out refunding 
plans, with the result that R. E. Crummer 
and Company obtained a pre-eminent posi- 
tion in the municipal bond filed in Florida 
and from the year 1934 through 1942 made 
a large net profit on its operations. 


1 Paragraph one of the complaint, ‘‘Jurisdic- 
tion’’, reads as follows: 

“4. his action arises under the Anti-trust 
Laws of the United States, more particularly 
under Sections 1, 2, and 7 of the Act of July PR. 
1890, generally known as the Sherman Act 
(26 Stat. 209 as amended by 50 Stat. 693), and 
Sections 4, 12, and 14 of the Act of October 15, 
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Recurring then to the formation of the 
Ball duPont plan to capture and “virtually 
control the State of Florida by a general 
infiltration area-wise of the control of the 
financial, commercial, transportation and 
manufacturing institutions and resources of 
Florida’, the complaint alleges: that the 
initial cleavage between R. E. Crummer and 
Edward Ball occurred in the year 1929; 
that from this point forward up to and 
including the time of the filing of the com- 
plaint, the defendant Edward Ball has con- 
tinuously criticized the undertakings in 
Florida and all companies bearing the Crum- 
mer name; that from 1933 and continuing 
without any serious consequences until 1941, 
the Bali duPont defendants and the Leedy- 
Pierce defendants became active partici- 
pants in the bond market and competitors 
of plaintiffs; and that sometime in 1941, at 
least before May, 1941, the exact date not 
being given because of the secrecy and 
concealment attending its formation and 
execution, the illegal combination, con- 
spiracy, etc. complained of herein began. 
As detailed, these activities consisted of: 
acts of the Legislature of Florida calling for 
an investigation of the activities of all bond- 
ing companies in Florida; the issuance of 
executive orders and the appointment of 
committees by the Governor of Florida; 
investigations by the Post Office Department 
and the Securities and Exchange Commis- 
sion; and the returning of two indictments 
against R. E. Crummer & Company and 
others, on August 3, 1944, in the United 
States District Court for the District of 
Kansas. 


Alleging in effect that the bringing of 
these indictments and the unfavorable pub- 
licity attending their pendency until they 
were dismissed on June 10, 1946, “brought 
about the destruction of the plaintiffs’ 
business and property, as was intended by 
defendants”, the complaint went on, in 
paragraph 38(t) to say: 

“The said criminal indictments remained 
upon the docket of the United States 
District Court until June 10, 1946. Dur- 
ing the pendency thereof, plaintiffs’ busi- 


1914, generally known as the Clayton Act (38 
Stat. 730), both Acts being set forth in Title 15 
of the United States Code, and other relevant 
sections of the Anti-trust laws of the United 
States, as hereinafter more fully appears.” 
2Crummer et al. v. duPont et al. [1955 
TRADE CASES J 67,980], 117 Fed. Supp. 870. 
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ness was paralyzed and eventually destroyed 

and plaintiffs were thereby effectively 

eliminated and suppressed as competitors 
in the municipal investment field in the 

United States. Enormous expenses for 

the preparation of the defense to the said 

criminal indictments were incurred. Plain- 
tiffs and their officers and employees 
were substantially driven from the mu- 
nicipal investment filed of the United 

States.” 

Alleging many overt acts, including the 
criminal indictments in Kansas, the two 
civil suits in Florida, the Lathrop suit in 
the Federal Court, and the Pasco suit in 
the State Court, ostensibly instigated and 
carried on by public authorities but, as 
complainants alleged, in fact instigated by, 
and carried on as a result of the conspiracy 
of, the defendants in violation of the anti- 
trust laws, to recover for which this suit is 
brought, the complaint further alleged that, 
though the confederation, combination and 
conspiracy, and the unlawful acts and things 
occasioned and done by defendants in fur- 
therance of their predetermined purposes and 
objectives, began early in the year 1941, the 
existence of said illegal conspiracy, the 
name and identities of the persons par- 
ticipating in it, the purpose and objectives 
to be accomplished thereby, and the scheme 
by and through which it would be achieved, 
were not discovered by the plaintiffs until 
January, 1947. 


[Trial Court Rulings] 


While, as might be expected, with so 
much allegedly at stake and such a long 
period of time covered by it, the complaint, 
consisting of 53 printed pages, with 44 
numbered paragraphs, was lengthy, argu- 
mentative, and replete with mere conclu- 
sions, the district judge thought it did 
contain factual allegations sufficiently charging 
the Ball duPont defendants and some of 
the other defendants with a scheme or plan 
to capture the bond business in Florida, 
and with a conspiracy, in violation of the 
Federal anti-trust laws, to destroy plaintiffs 
and their business. 


He was of the further opinion, however, 
that, as to the claims made against the 
defendant, Edward Mansfield, of the Mans- 
field-Fuller group, a United States Post 
Office inspector, and against Walter R. Gall 
and the Cummer Sons Cypress Company, 
composing the Gall-Cummer group, it failed 


3 See Note to 15 U. S. C. A., Sec. 16. 
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to state a cause of action. He, therefore, 
in the September order, filed September 8, 
1953, dismissed the complaint as to them, 
though he denied the motions of the other 
defendants to dismiss the complaint for 
failure to state a case against them under 
the Sherman and Clayton Acts, and in the 
same order, he sustained plaintiffs’ motions 
to dismiss the cross-claim which the defend- 
ants, Clyde C. Pierce and Clyde C. Pierce 
Corporation, had filed against the plaintiffs, 
countercharging them with violation of the 
Federal Anti-trust Statute to the damage 
of cross-complainants, 


Thereafter, as to the plaintiffs’ suit 
against the other defendants, the district 
judge took the actions, made the decisions, 
and entered the orders following. On Oc- 
tober 26, 1953, of the opinion: that the 
Florida Three Year Statute of Limitations, 
F. S. A., Sec. 95.11(5)(2), covering “any 
action upon a liability created by a statute 
other than a penalty or forfeiture”, was the 
applicable limitation statute in this case; 
that the Federal Suspension Statute* sus- 
pended the running of the statute from Oc- 
tober 10, 1942 to June 30, 1946; and that 
the doctrine of fraudulent concealment ap- 
plies in civil action under the Federal Anti- 
trust Statute; he entered an order so finding. 


In the same order, he set for argument 
on December 1, 1953, the question whether 
the complaint alleged sufficient facts to re- 
quire a trial of the tendered issue, whether 
the Florida Statute of Limitations was 
tolled for any cause and for any period of 
time beyond June 30, 1946, and the question 
coming on for argument and being fully 
argued, the district judge filed, on January 
14, 1954, a thoughtful and careful opinion, 
note 2 supra, giving a negative answer to 
the question. In it, summing up the facts 
alleged in the complaint and considering 
and discussing the arguments addressed to 
them and the cases cited, he held: that they 
were not legally sufficient to toll the statute; 
and that plaintiffs’ suit was barred and 
should be dismissed. So holding, he entered 
an order of dismissal which did not provide 
for leave to amend. 


[Amended Complaint] 


On January 20, 1954, however, appellants 
were granted leave to amend, and, on Febru- 
ary 15th, they filed their amended com- 
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plaint, in and by which they adopted the 
original complaint in its entirety, and, with- 
out in any way amending or attempting to 
amend the allegations of Paragraph 1 of the 
complaint, that the jurisdiction in the case 
was based upon, and the action arose under, 
the anti-trust laws of the United States, 
added, just preceding the prayer for relief, 
several paragraphs devoted to the fraudu- 
lent concealment issue. 


On March 5, 1954, upon consideration of 
the amended complaint, the district judge, 
of the opinion that the amendment had not 
cured the defects of the original complaint 
and that as amended the complaint failed 
to allege facts tolling the statute, filed a 
memorandum opinion* giving his reasons and 
entered judgment of dismissal accordingly. 


[Appeal] 


Plaintiffs, appealing from the order of 
September 8, 1953, dismissing their action 
as to the defendants Cummer Sons and 
Gall for failure of the complaint to state a 
claim, and from the order of March 5, 1954, 
dismissing their suit against the other de- 
fendants as barred by limitation, are here 
insisting: as to the former, that the com- 
plaint alleged sufficient facts to connect 
Gall and Cummer Sons with the Ball 
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duPont conspiracy; and, as to the latter, 
that it was error to dismiss their suit as 
barred, because: (1) the Florida general or 
catch all Four Year Statute of Limitations, 
and not the Florida Three Year Statute of 
Limitations, dealing with a cause of action 
created by statute, applies in the case; (2) 
the conspiracy claimed was a continuing 
conspiracy, constituting a single cause of 
action, and since the complaint alleged that 
the conspiracy was overtly in progress by 
the direct attack on plaintiffs in the Pasco 
County suit and damages were accruing on 
July 19, 1948, limitation did not commence 
to run in 1946, when the Federal Suspen- 
sion Statute expired, but on July 19, 1948, 
when the Pasco suit came to an end; (3) 
the anti-trust action for damages, resulting 
from the civil prosecution of appellants in 
the Pasco suit, is not barred regardless of 
whether the action as to the other wrongful 
acts is; (4) at least, in the alternative, 
appellants were entitled to relief from dam- 
ages resulting from an actionable conspiracy 
under Florida Common law since federal 
jurisdiction had already attached on the as- 
sertion of a substantial federal right and, 
as to that cause of action, limitation had 
clearly not run; and (5) that, in all events, 
the district judge erred in holding that the 
allegations of the amended complaint were 


4 «ce * * The Court has considered and studied 
the amended complaint and for reasons stated 
below finds and holds it insufficient to neces- 
sitate a trial upon the issues attempted to be 
raised thereby. 

“The first question raised by the amended 
complaint is whether the Court erred in hold- 
ing the statute of limitations began to run 
upon the expiration of the Federal Moratorium 
Act (145 U. S. C. A. Sec. 16 note) on June 30, 
1946. Plaintiffs assert in the amended com- 
plaint, as they did in the original complaint, 
that the statute of limitations did not begin 
to run until July 19, 1948, when the so-called 
Pasco County suit, brought by the State Board 
of Administration against plaintiffs, on Jan. 17, 
1944, was finally terminated. While it is true, 
as the complaint alleges that the Pasco County 
suit was not finally terminated until July 19, 
1948, the complaint alleges no conspiratorial 
overt acts committed by defendants or by State 
authorities subsequent to June 30, 1946. 

“The Court, therefore, finds and holds that 
the failure to terminate the Pasco County suit 
until 1948 did not prevent the running of the 
statute of limitations upon the expiration of 
the Federal Moratorium Act. 

“The remainder of the complaint sets out in 
more detail the alleged conspiratorial activities 
of the defendants in inducing State and Federal 
authorities to institute various proceedings 
against plaintiffs. There is nothing new in 
these allegations. They simply set out in greater 
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detail charges made against defendants in the 
original complaint. The amended complaint, 
however, does make it even clearer that all 
the matters concerning which plaintiffs com- 
plain were matters instigated by State and Fed- 
eral officers and employees and that public 
authority was the only visible instrumentality 
by which plaintiff's business and property were 
set upon and destroyed. 

“To permit this case to go to trial upon the 
allegations of fraudulent concealment set out 
in the amended complaint would necessitate 
impugning the honesty and sincerity of many 
of the State and Federal officials and employees 
who had any connection whatever in the many 
investigations that led to the numerous com- 
plaints lodged against plaintiffs by State and 
Federal authorities. Assuming, as I do, that 
the State and Federal officials were honest and 
sincere in the performance of their official 
duties, the amended complaint, instead of mak- 
ing out a case warranting a trial upon the issue 
of fraudulent concealment, makes out a better 
ease that no fraudulent concealment existed. 

“The Court finds and holds that the allega- 
tions of the amended complaint are, on the face 
of the complaint, insufficient to toll the statute 
of limitations and that this action is barred and 
the suit should be dismissed. 

‘An appropriate order will be entered herein 
again dismissing this cause of action on the 
ground that it is barred by the Florida three 


year statute of limitations.” 
{ 68,042 


70,388 


not sufficient to at least take the issue to 
the jury on the question of fraudulent 
concealment. 


In support of their claims that the court 
erred in dismissing their action, as to Gall 
and Cummer Sons for failure to state a 
cause of action, and as to the other de- 
fendants because it was barred, plaintiffs 
are here, with an exhaustive brief of 109 
pages, advancing many theories, citing in 
their support many cases, and ringing the 
changes on the arguments pro and con, 
while the Ball duPont defendants, opposing 
to them briefs of comparable size and 
scope, are aided by briefs of their co- 
appellees which, though smaller in compass, 
deal competently and adequately with the 
substance of the questions raised. 


The briefs of the cross-appellants and the 
reply brief of cross-appellees on the cross- 
appeal of Pierce and Pierce Corporation, 
are also voluminous and extensive, and, all 
in all, if we should undertake to canvass all 
the arguments, discuss all the theories, and 
consider all, or even a few, of the cases 
cited, this opinion would become, in length 
at least, a treatise. 


[Decision on Appeal] 


We shall, therefore, proceed by setting 
down the conclusions we have reached, 
supporting each with a brief and concise 
statement of our reasons therefor and citing 
such cases only as we regard as controlling. 


Speaking generally, these conclusions are 
that, for the reasons hereafter briefly stated: 
(1) we find ourselves in agreement with the 
order of September 8, 1953, dismissing the 
complaint, as to Gall and Cummer Sons, 
and the counter-claim of defendants, Pierce 
and Pierce Corporation, for failure to state 
a claim; (2) we find ourselves in general 
agreement also with the pronouncements 
of law, the reasons given, and the author- 
ities cited in support of them, in the January 
14th opinion of the district judge, note 2 
supra; (3) because, however, we are of the 
clear opinion that the amended complaint 
stated facts sufficient, if proven, to toll the 
statute of limitations, as to at least some 
of the wrongs claimed, we find ourselves 
in disagreement with the March 5th memo- 
randum decision of the sufficiency of the 
amended complaint and with the March 5th 
order dismissing it, and that order will 
be reversed and the cause remanded with 
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directions to accord plaintiff a trial on the 
issue of fraudulent concealment and for 
further and not inconsistent proceedings. 
Taking up the rulings and orders com- 
plained of, we shall consider in their turn: 


First: The September 8, 1953 order as 
it affects (a) plaintiffs’ claim against Gall 
and Cummer Sons; and (b) the cross-claim 
of Pierce and Pierce Corporation against 
the plaintiffs. 

Second: The October 26th order and the 
January 14th, 1954 opinion and order finding 
and holding: that the Act of October 10, 
1942, 56 Stat. 781, as amended June 30, 
1945, 59 Stat. 306, providing for the suspen- 
sion of any existing statutes of limitations 
relating to violations of anti-trust laws, is 
applicable; that it suspended the running 
of the statute from Oct. 10, 1942 to June 
30, 1946; that there being no federal statute 
of limitations, the Florida Three Year 
Statute is applicable and limitation com- 
menced to run on June 30, 1946; and that 
unless the running of the statute was tolled 
by fraudulent concealment, the suit was 
barred three years thereafter. 


Third: The order of March 5th, finding 
and holding that the amended complaint 
did not state facts sufficient to take to the 
jury the issue of fraudulent concealment 
and that therefore when the complaint was 
filed limitation has barred the action. 


THe Craim AcAInst GaLt & CUMMER 
Sons Cypress ComMPANY 


While Gall and Cummer are named as 
defendants in Par. 4 of the complaint, no 
further mention is made of them until Par. 
40 is reached. There, after some discussion 
of the Pasco County, Florida Refunding 
Plan of 1938, instituted by R. E. Crummer 
& Company, the controversy with the State 
Board of Administration over it, and the 
Lathrop suit in 1942, by bondholders, 
Clifford and Frank Lathrop, the complaint 
alleges: that the defendant, Walter P. Fuller, 
to further the illegal confederation, induced 
others to arrange, and himself arranged, to 
procure intervention by strong parties, and, 
accordingly, the defendants, Gall and Cum- 
mer Sons Cypress Company, filed petitions 
of intervention in said cause; and that later 
and prior to the year 1944, the defendants 
resolving that an affirmative attack on the 
Pasco County plan in the state court would 
best serve their conspiracy, a suit was 
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instituted by the State Board of Adminis- 
tration of Florida with the defendant Gall 
a co-plaintiff in the case. Alleging that the 
fees and expenses incurred in connection 
with the suit were not paid by Gall but 
were secretly paid by Cummer Sons, the 
complaint, upon belief and as a conclusion, 
alleged, ‘““The defendants purposely arranged 
the parties and the attorneys in the Pasco 
suit so as to conceal the defendants’ identity 
and activities in connection with the case.” 


Further alleging that the Pasco County 
suit resulted, on April 1, 1948, in a final 
decree on the merits in favor of the plain- 
tiffs, establishing the validity of the refund- 
ing plan and the bonds, the complaint 
concludes with a quotation from the find- 
ings of fact and law in the state court, that 
“The individual plaintiff Gall apparently 
has, without justification, attempted to use 
the court as a means of venting his spleen 
upon and damaging the reputation and 
business integrity of the defendants”. 


The district judge, acting upon the well 
recognized rule that in pleading a con- 
spiracy in an action such as this, a general 
allegation of conspiracy without a statement 
of the facts constituting the conspiracy, its 
object and accomplishment, is but an al- 
legation of a legal conclusion which is in- 
sufficient to constitute a cause of action, 
concluded that the facts alleged were in- 
sufficient to charge these appellees, or either 
of them, with violation of the anti-trust laws. 


We agree that this is so. Certainly the 
appellees, taxpayers in Pasco County, had 
an absolute right to intervene in the Lathrop 
suit. As certainly Gall had the same right 
to appear as co-plaintiff in the Pasco 
County suit and Cummer Sons Cypress 
Co. had the right to arrange for, and Mr. 
Adams, a distinguished and highly reputable 
member of the Florida Bar, had the right, 
as Gall’s attorney in that suit to accept 
the payment of his fees and expenses under 
that arrangement. If this were not so, a 
citizen taxpayer could be intimidated by 
public taxing units and their bond buying 
representatives by threats of suits of the 
kind brought here, and the vaunted claim, 
that a citizen is one who knows his rights 
and, knowing, dares maintain them in the 
courts against the government and all of its 
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minions and agents, would become a mere 
empty boast. None of the things done by 
either Gall or Cummer Sons were illegal or 
in violation of the anti-trust laws. As tax- 
payers affected by the refunding bonds, 
both Gall and Cummer Sons had an un- 
doubted right to join in a suit to have the 
plan declared illegal. Neither of the plain- 
tiffs was a party to the Lathrop suit, and 
it was only after that suit had lain dormant 
for two years that the State Board of Ad- 
ministration instituted, and Gall as taxpayer 
joined in, the Pasco County suit, which, 
the appellants to the contrary notwith- 
standing, was not at all times and in all 
places looked on as an outrage and an im- 
position. State Board of Administration v. 
Pasco County, 22 So. (2) 387. 


The complaint does not charge, or even 
suggest that the State Board of Adminis- 
tration, in bringing the suit, was a party to 
any unlawful combination or conspiracy, 
and no facts are alleged which show or in- 
dicate that Gall or Cummer Sons Cypress 
Company were knowingly or consciously a 
part of a conspiracy in violation of ete 
Federal Anti-trust laws. Charges as to such 
conspiracies must be based on substantial 
and affirmative allegations, and no mere 
gossamer web of conclusion or inference, as 
here, trifles light as air, to the suspicious 
strong as proofs from Holy Writ, will 
suffice, and we are in no doubt that the 
court did not err in dismissing Gall and 
Cummer Sons from the suit. 


Tue Pierce & Pierce CoRPORATION 
Cross-cLAIM AGAINST THE 
PLAINTIFFS 


Whether, as the cross-appellees seem to 
think, there is nothing more to this claim 
than a carrying of the war into Africa, the 
pot calling the kettle black, or whether, 
as cross-appellants vigorously argue, their 
cross-claim was seriously filed and is as 
seriously urged, we are convinced that the 
positions taken and the arguments put 
forward in the cross-appellee’s brief with re- 
spect to it are correct, and that the counter- 
claim was properly dismissed for failure 
to allege a cause of action under the Federal 
Anti-trust Act. 


5 Bloch & Yates v. Mahogany, 129 F(2) 227, 
Nelson Radio & Supply Co. v. Motorola [1952 
TRADE CASES { 67,386], 200 F(2) 911; Kin- 
near-Weed Corp. v. Humble (1954 TRADE 
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211 F(2) 268. 
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This is so, first because what the cross- 
complaint charged the defendants [plain- 
tiffs] with doing in their dealings with the 
Florida municipalities and the holders of 
their bonds was not illegal or in any man- 
ner in restraint of trade or contrary or 
injurious to the public interest. Nelson 
Radio & Supply Co. v. Motorola, supra, 
Shotkin v. General Electric [1948-1949 Trapr 
Cases § 62,341], 171 F. (2d) 236. 


It is so, second, because the counter- 
claim, alleging a conspiracy between R. E. 
Crummer & Co. and R. E. Crummer, its 
active head, alleges nothing more than that, 
in accordance with the normal business 
practices of the corporation, the company 
took the action devised and directed by its 
executive head, Nelson Radio & Supply Co. 
v. Motorola, supra; Hudson Sales v. Waldrip, 
supra; Footnote 50, Times-Picayune v. U.S. 
[1953 Trape Cases { 67,494], 345 U. S. 594. 


It is so, third, because the counter-claim 
fails to plead facts showing what is essential 
to a suit of this kind, injury or damage to 
cross-plaintiffs’ business proximately caused 
by a violation of the anti-trust laws. 


It is so, finally, because if by any process 
of reasoning it could be considered that a 
cause of action under the anti-trust laws 
was stated, it is, as is pointed out by the 
appellees in their brief, completely clear on 
the face of the pleading, that, though the 
suit was not dismissed on that ground, 
limitations have long since run upon the 
claim, and the remand of the cause with 
directions to enter judgment against cross- 
appellants on the ground the limitation has 
barred their action would be but an idle 
gesture. 


This brings us to the main questions pre- 
sented by plaintiffs’ appeal, whether the 
court was correct in holding in its October 
26, 1953 order and its January 14th and 
March 5th, 1954 opinions: (1) that, there 
being no federal statute of limitations, the 
Florida Three Year Statute is applicable; 
(2) that, though plaintiffs’ cause of action 
had fully accrued before June 30, 1946, the 
Federal Suspension Act had tolled the 
statute of limitations from October 10, 1942, 
to June 30, 1946; and (3) that plaintiffs’ 
amended complaint having failed to suf- 
ficiently allege fraudulent concealment of 
the claim, the statute again began to run 
after June 30, 1946, and on June 30, 1949, 
three years afterward and six months be- 
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fore the suit was filed, the action was 


completely barred. 


Tue APPLICABLE STATUTE OF 
LIMITATIONS 


This is perhaps the most vigorously con- 
tested and argued issue in the case. Both 
parties agree that when, as here, there is 
absent a limitation fixed by federal statute, 
state statutes of limitation control. Ap- 
pellants, however insist that, though the suit 
was brought and jurisdiction asserted under 
the Federal Anti-trust Act, the applicable 
statute of limitations is the Florida Four 
Year general, or catch-all, Statute. Their 
primary argument is that, though the com- 
plaint does state a claim under the Federal 
Anti-trust Acts, the allegations are sub- 
stantially the same as those required in a 
common law action in Florida for fraudulent 
conspiracy to which the general Four Year 
Statute would be applicable, and that statute 
and not the three year statue is applicable 
here. 


In the alternative, they argue that if they 
are wrong in this, and their complaint under 
the Federal Anti-trust Laws is barred by 
the Florida Three Year Statute governing 
actions upon a liability created by statute, 
they have also correctly pleaded an action 
under the common law of Florida of 
which, federal jurisdiction having already 
attached, the court had jurisdiction, and 
that to that suit, not the three, but the four 
year statute, would be applicable. 


The appellees, with much stronger show 
of reason and greater support in the author- 
ities, we think, argue that the Florida Three 
Year Statute applies and, applying bars the 
anti-trust action, and that there is no reason 
or basis for plaintiffs’ alternative claim that 
in any event it has pleaded a common law 
action for which the bar is four years, and 
the suit on this cause of action is not barred. 


We agree that this is so. Read the com- 
plaint as one will, nothing can be made out 
of it except a suit for damages under the 
federal anti-trust acts and it is mere quib- 
bling we think to claim otherwise. 


We are in no doubt, therefore, that the 
district judge in his opinion reached the 
right conclusion and gave the right reason 
for it in holding that the Florida Three 
Year Statute is the applicable limitation 
statute. To the cases cited by him, the 
following may be added. Momand v. Uni- 
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versal Film Exchange, 43 F. Supp. 996; aff. 
172 it, ((2cl) Bye san Glen) GK OL Se Saas 
Dipson Theatres v. Buffalo Theatres [1948- 
1949 TrapE Cases J 62,492], 8 F. R. D. 86; 
Umted West Coast Theatre Corp. v. South 
Side Theatres, 86 F. Supp. 109; Winkler- 
Koch Engineering Co. v. Universal Oil Prod- 
ucts Co. [1950-1951 Trape Cases § 62,892], 
160 F. Supp. 15; Levy v. Paramount Pictures 
[1952 TrapE Cases { 67,327], 104 F. Supp. 
787; Electric Theatre Co. v. Twentieth 
Century-Fox [1953 Trapr Cases J 67,560], 
113 F. Supp. 937; Fulton v. Loew's Inc, [1953 
TRADE CAseEs {[ 67,571], 114 F. Supp. 676. 


Appellants’ reliance on Northern Kentucky 
Telephone Co. v. Southern Bell Telephone & 
Telegraph Co., 73 Fed. (2d) 333 and on 
Fratt v. Robinson, 203 F. (2d) 627, will not 
at all do. In both of those cases the de- 
cisions were compelled by and followed the 
construction which the Supreme Court of 
the State had given to the limitation statutes, 
between which a choice must be made. In 
addition, in the Kentucky case, the choice 
there was not, as here, between a statute 
fixing a specific limitation for a definitely 
described cause of action and a general or 
catch all statute applying only where no 
specific statute could be looked to, but 
between two statutes, each fixing a specific 
limitation. In the former case, by the nature 
of the statutes, the catch-all statute is not 
applicable except as a last resort. Inv tie 
latter case, the choice is determined by the 
application of the language of each statute 
to the particular cause of action sued on. 


In Fratt v. Robinson, there was no statute 
specifically providing for limitation of an 
action to recover on a liability created by 
statute, and the Supreme Court of Wash- 
ington had held that such an action was 
normally subject to their general or catch- 
all statute, and the choice made there was 
not, as here, between a specific period for 
a cause of action created by statute as 
against a catch-all statute but as between 
a statute fixing a specific period for relief 
upon the ground of fraud, and the catch-all 
statute, under which the Supreme Court of 
Washington had, in default of a statute 
precisely fixing such a limitation, placed 
actions of that kind. 


Tue ACCRUAL OF THE CAUSE OF ACTION 


A fundamental difference between the ap- 
pellants on the one side and the appellees 
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and the court on the other, with respect to 
this question, arises out of the fact that 
appellants, upon a theory not made clear 
to us, contend that in a suit of this kind 
the cause of action does not accrue and 
limitation does not commence to run until 
all the acts complained of have been done, 
until, in short, the wicked cease from 
troubling and the weary are at rest. The 
theory of the district court and of the ap- 
pellees on the other hand is that a cause 
of action accrues upon, and limitation com- 
mences to run from, the doing of the first 
wrongful act with resulting damages. Thus, 
while successive claims would arise out of 
successive unlawful acts and consequent 
damages, such claims would have to do, 
and be concerned with only such successive 
occurrences and the damages and injuries 
caused by such acts, and such occurrences 
would not extend the period of limitation as 
to earlier acts done and injuries caused 
thereby. Cf. Northern Kentucky Telephone 
Co. v. Southern Telephone & Telegraph Co., 
73 F. (2d) at 333 and cases cited. 


The difference between the parties on this 
point is not merely verbal, it is of the 
essence of their contentions. If appellants’ 
theory is applied to this case, it becomes 
wholly immaterial what statute of limitation 
is applied to it, and whether there was a 
statutory suspension of limitation and a 
fraudulent concealment of the action. For 
they allege that the Pasco suit, one of the 
overt acts relied on by them, continued 
until 1948, and they claim that limitation did 
not commence to run until that time and, 
therefore, the suit filed in 1949 could not 
have been barred. 


Appellees on their part insist: that limi- 
tation commenced to run in 1941, when, as 
appellants plead, the conspiracy and injury 
therefrom began, and that since, as plain- 
tiffs allege, the injury was complete in 
1944, their business by that time fully de- 
stroyed, the damage fully done, the limita- 
tion which had begun to run in 1941, but 
was stayed by the Suspension Act in 1942, 
and, but for the Suspension Act would have 
finished running in 1947, commenced again 
to run in June, 1946, when the act expired, 
and finished running in June, 1948, as to 
actions and damages occurring in 1941, and 
in June, 1949, some six months before the 
suit was brought, as to actions and damages 
occurring after 1942. 
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We find ourselves in full agreement with 
appellees’ theory. Indeed, we know of no 
principle on which appellants’ theory could 
rest. If accepted, it would effectively de- 
stroy the statute of limitaions as a statute 
of peace. Northern Kentucky v. Southern, 
supra, at page 335. For the reasons here- 
after briefly stated, we, therefore, conclude: 
that limitation commenced to run in 1941, 
as to acts done and damages then caused; 
and that it was suspended from 1942 to 
June, 1946, when it again commenced to 
run, until June, 1948, as to acts and injuries 
occurring before, and until June, 1949, as to 
acts and injuries occurring after, 1942. 


While appellants might have asserted 
successive causes of action with limitations 
beginning to run from each act in violation 
of the anti-trust laws for the damages 
flowing therefrom, plaintiffs’ case is not so 
alleged. On the contrary, plaintiffs allege 
and argue that they have but a single cause 
of action which did not accrue and upon 
which limitation did not commence to run 
until every wrongful act had ceased, and 
they do this in the face of the fact that the 
complaint alleges that by 1944 their busi- 
ness was completely destroyed and all their 
damages had accrued. 


In these circumstances and under these 
allegations, unless it was prevented by 
fraudulent concealment from running, limi- 
tation certainly began to run effectively in 
1946, when the Suspension Statute expired. 
If plaintiffs had desired to allege their case 
differently, they might well have claimed 
that limitation commenced to run as to each 
alleged claim of wrong doing and the dam- 
ages caused thereby. Thus, if plaintiffs had 
been able to allege a new and additional 
cause of action and new damages growing 
out of the filing and maintenance of the 
Pasco suit, and that these acts and these 
damages had occurred within the limitation 
period after 1946, they would, as to such 
damage stand quite differently. The com- 
plaint, however, shows: that quite contrary 
of this is so; that, indeed, the Pasco suit 
was filed in 1944 and by that time the 
damage had substantially all been done. 
Read the complaint as one will, therefore, 
it is not possible to find either fact or law 
in support of plaintiffs’ claim that the run- 
ning of the statute did not begin until 1948. 
We, therefore, reject all of appellants’ claims 
based upon the idea that the statute did not 


| 68,042 


Court Decisions 
Crummer Co. v. duPont 


Number 22—154 
5-19-55 


commence to run until all acts had ceased, 
to hold instead that, but for the Federal 
Suspension Act, limitations would have 
commenced to run under the allegations of 
their petition no later than 1944, and when 
the Suspension Act expired it commenced 
to run again in 1946; and, unless tolled by 
fraudulent concealment, continued to run so 
as to bar the claim before the suit was filed. 

We come, then, to the final question in 
the case, whether the district judge erred in 
holding that the allegations of the amended 
complaint were insufficient to make an issue 
of fact upon whether there was fraudulent 
concealment tolling the statute. 


Tue SUFFICIENCY OF THE ALLEGATIONS IN 
THE AMENDED CoMPLAINT, THAT THE CAUSE 
or Action Hap Bren FRAUDULENTLY CoN- 
CEALED TO AT LEAST MAKE AN ISSUE FOR 
THE JURY. 


This brings us at last to the final point 
in the case, whether the district judge was 
right in dismissing the amended complaint 
for failure to sufficiently allege fraudulent 
concealment. Without setting out the alle- 
gations, because of their great length, we 
think it quite clear that plaintiffs’ amended 
complaint does well state their claim, that 
by secretly moving under the guise and pro- 
tection of the public interest and through 
the public authorities, the defendants fraud- 
ulently intended’ to and did conceal the 
scheme and their participation in it, and 
that the defendants’ effort to meet this 
pleading by invoking judicial notice of mat- 
ters which they call to our attention in their 
briefs, will not at all do. It may well be 
that the facts are better pleaded than they 
can or will be proved. The matters to 
which appellees seek to call our attention 
may prove the Achilles heel in, and the 
death wound to, plaintiffs’ case before the 
jury, but these are not matters which arose 
on the face of their pleading or in any 
other proper way below, and we may not 
consider them in passing on the ruling 
under review. Their claim of blissful ignor- 
ance may suffer also before the jury from 
their admissions in their pleadings that 
Ball’s antipathy, indeed enmity, to them, 
was of long standing and had been long 
known to them, as it may with the jury 
open a breach in their defense of fraudulent 
concealment, but these and all other such 
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matters are and must remain for the arbi- 
trament of the jury and may not be adjudi- 
cated by the court. 
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; The judgment is reversed and the cause 
is remanded for further and not inconsistent 
proceedings. 


[[ 68,043] Electric Pipe Line, Inc. v. Fluid Systems, Incorporated. 


In the United States District Court for the District of Connecticut. Civil Action 
No. 4802. Filed May 12, 1955. 


Monopolies—Practices as Evidence of Monopolization—Threatened Litigation.—In 
a declaratory judgment action on a patent relating to the electrical heating of pipeline and 
storage systems for viscous liquids, plaintiff alleged that defendant’s patent was invalid and 
unenforceable because of the defendant’s misuse, and sought damages for, and an injunction 
against, defendant’s alleged antitrust violations. The defendant counterclaimed for infringe- 
ment. The validity of the defendant’s patent was sustained and its counterclaim allowed 
because the method of operation patented was new, because the result achieved was new 
and beneficial, and because modifications made by the plaintiff in adopting the defendant’s 
method and system did not save plaintiff’s system from being an infringement. The de- 
fendant’s efforts to dissuade the plaintiff and plaintiff's potential customers from using 
defendant’s system and advising them that the matter would be litigated if they persisted 
in so doing, did not go beyond the use of proper means to protect patent rights. There was 


no antitrust violation. 


See Combinations and Conspiracies, Vol. 1, § 2013.225; Monopolies, Vol. 1, § 2610.525. 
For the plaintiffs: James E. Nolan, Strauch, Nolan & Diggins, Washington, D. C. 


Lindsey & Prutzman, Hartford, Conn. 


For the defendant: Rockwell & Bartholow, New Haven, Conn. 


Memorandum of Decision 


Rosert ANDERSON, District Judge [Jn full 
text]: The defendant is the owner of 
United States Letters Patent No. 2,224,403. 
The plaintiff has brought a declaratory 
judgment action in three counts claiming 
(1) that the patent is invalid, that it is 
unenforceable because of the defendant’s 
misuse of it and that it is not infringed 
by the plaintiff; (2) damages and an in- 
junction for the defendant’s violation of the 
anti-trust laws; and (3) damages and an 
injunction for the defendant’s acts of un- 
fair competition. The defendant has counter- 
claimed for infringement and contributory 
infringement of the patent. The parties are 
at issue on these claims. 


Findings of Fact 

1. Patent No. 2,224,403, now owned by 
the defendant, a Connecticut corporation, 
was issued December 10, 1940, to Harold 
A. Lines of West Haven, Connecticut. 

2. The patent relates to electrical heating 
of the storage and transportation system 
for viscous liquids, particularly the trans- 
portation of heavy fuel oil from a storage 
tank to an oil burner. 
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3. At the time of the issuance of the 
patent and continuously since that time, it 
was found desirable for purposes of economy 
in heating hospitals, schools, public and 
large commercial buildings by means of oil 
to use very heavy grades of oil such as 
Nos. 5 and 6, sometimes called Bunker C, 
which has a high viscosity. 


4. To transport such oil from supply 
tank to burner, it is necessary to apply heat 
to the oil to reduce the viscosity and render 
it readily flowable for pumping. 


5. In the years immediately prior to and 
for some years following the issuance of 
the patent, the viscosity of this heavy oil 
used for oil burners was reduced by steam 
or hot water, immersion or spot heaters 
on the pipe lines, and coils inside of the 
supply tank, 

6. The steam and hot water method was 
cumbersome, and it was expensive in time 
and money. Where buildings were not in 
use for a period of time such as over a 
week-end, it was necessary to keep the 
heating device running and the oil cir- 
culating, for, if the flow were discontinued, 
the high viscosity would return in the areas 
of the system not immediately adjacent to 
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the heaters, and great difficulty would be 
experienced in getting the flow started 
again. 


7, At the time of the issuance of the 
patent there existed, therefore, a problem 
of achieving a simple and economical meth- 
od of maintaining a low viscosity in the oil 
used in these systems, particularly a method 
which would not require the heating of all 
the oil in the supply tank. 


8. The Lines patent was addressed to a 
solution of this problem. The three claims 
of the patent in issue are No. 4 which dis- 
closes a process, and Nos. 14 and 15 which 
disclose a unitary system or combination to 
achieve a specific result. 


9. The patent shows a system for trans- 
porting oil from a tank to a burner and 
applying a current to the walls of the pipe 
to heat the pipe by its resistence to the 
current and, therefore, maintain the oil in 
flowable condition, at the same time de- 
livering oil in excess quantity to the burner 
and returning the excess to the supply tank 
at a point immersed in the cold oil in the 
tank and adjacent the point of suction of 
the supply pipe whereby the heated oil is 
again drawn into the suction pipe with 
new oil without being diffused through the 
cold oil in the tank. 


10. The assembly of oil-conducting pipes 
called the “tank unit” which, in the patented 
system, goes down into the oil in the supply 
tank, consists of concentric pipes, with the 
suction pipe about half the diameter of the 
larger return pipe. The suction pipe is 
somewhat shorter than the return pipe, and 
metal connections called “tongues” run 
from the bottom of the suction pipe to 
the bottom of the return pipe and form 
part of the circuit for the electricity which 
heats the pipes. This circuit runs through 
all or a substantial part of the oil conduct- 
ing pipes, although the patent recognizes it 
may in some instances be desirable to heat 
only certain sections of the conductor pipes. 
The end of the return pipe is a short dis- 
tance above the bottom of the inside of the 
oil supply tank. 


11. For the most part the items which 
go to make up the patented system such as 
the thermostat, transformer, insulated flanges, 
etc., are old and unpatented although some 
are specially modified or designed for this 
purpose. 
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12. The defendant does not install its 
system but designs the system and sells 
component parts for it. It also furnishes 
the instructions for installation, inspects the 
installation and furnishes a performance 
guarantee. 

13. Initially the defendant had difficulty 
in securing public acceptance of the patented 
system; but, from gross sales of $6,641 in 
the year ending May 31, 1946, its business 
showed a steady increase to $291,640 for 
the year ending May 31, 1954, and a total 
of $246,886 for the following eight months. 


14. William J. Trabilcy of Englewood, 
New Jersey, and Eugene J. Maupai, of 
Ridgewood, New Jersey, were owners of a 
majority of the stock in M. & T. Engineer- 
ing Co., a New Jersey corporation, which 
was engaged in the business of installing 
oil burner systems. 

15. In 1953, the plaintiff corporation was 
formed under the laws of New Jersey by 
Trabilcy and Maupai to sell a system to 
accomplish the same purposes for oil burner 
installations as that taught by the defend- 
ant’s patent. They own a substantial ma- 
jority of the shares in the corporation. 
Trabilcy is president of both M. & T. 
Engineering Co. and the plaintiff and Maupai 
is an officer of both of them. 

16. The plaintiff sold component parts 
and instruction drawings for the installa- 
tion of such a system. 

17. While the plaintiff did not actually 
install the system, the companion company, 
M. & T. Engineering Co., did. 

18. When the plaintiff commenced busi- 
ness and before actually making any sales, 
it offered the system for sale and the in- 
struction drawing then held out to the 
public showed a drawing of the tank unit 
(Exhibit B) which was an exact copy of 
the defendant’s tank unit. 


19. On protest by the defendant, the 
plaintiff withdrew its instruction drawing 
and later presented for sale a modified 
system, Exhibits 8a and 8b, for which it 
has continued to sell instruction drawings 
and parts up to the present time; and this 
is the claimed infringing system. 

20. The plaintiff’s present system includes 
a tank unit composed, not of two concentric 
pipes, but of two parallel pipes five and 
one-half inches apart held together at their 
lower ends near the inside bottom of the 
oil supply tank by a metal hood or “bell” 
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which keeps the hot return oil from being ~ 


diffused through the mass of cold oil in 
the tank, 


21. Of this tank unit the return pipe is 
of metal but the suction pipe is of fiber. 
Down through the full length of the center 
of the fiber suction pipe is a metal “rod 
heater.” 


22. At the top of the tank unit outside 
the oil supply tank there are on the return 
and suction pipes insulated flanges so that 
no electricity is conducted through the 
pipes within the tank except for the rod 
heater. 


23. To both the plaintiff's and defend- 
ant’s systems there have been added electric 
immersion heaters. In the plaintiff’s sys- 
tem it is on the suction or supply pipe line 
between the tank and the burner. On the 
Defendant’s it is located on the return pipe 
line between the burner and the tank. This 
immersion heater is an added refinement 
to the defendant’s system; it is not shown 
in its patent and is not necessary for the 
functioning of its system. 


24. Except for a few other minor differ- 
ences the systems are substantially alike. 


25. The plaintiff’s system is designed to 
operate in such a way that, if it were being 
Started up after being completely shut down 
and with cold oil in the tank and conduits, 
heat would be applied through the electric 
circuit in the pipes and in the rod heater in 
the suction pipe in the tank unit until the 
oil in the suction pipe in the tank and in 
the pipe lines outside of the tank is warm 
enough to be pumped, then by a cut-out 
switch the electric circuits, just mentioned, 
would be turned off and in the same instant 
the pump, immersion heater and oil burner 
would be turned on and the system would 
run with them alone as long as the burner 
called for oil. A cooling of the system 
following the completion of the operation 
of the burner and a raising of the degree 
of viscosity of the oil, would again require 
the application of heat to the pipes and 
in the suction pipe of the tank unit to make 
the oil fluid and flowable again. 


26. The part of the system used by the 
plaintiff initially to reduce the viscosity of 
the oil in the transportation conduits as 
an essential prerequisite to its flow and the 
return of the hot oil adjacent to the suction 
pipe and the drawing up of the hot oil 
with new oil in the suction pipe are sub- 
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stantially the equivalents of the defendant’s 
patented system; it fulfills the same func- 
tions and cannot be differentiated in principle. 


27. The part of the plaintiff's system 
which comes into operation by invoking 
the use of the cut-out switch and the start 
of the immersion heater, ete., is an added 
embellishment which in no way denies that 
the plaintiff is in substance using the’ de- 
fendant’s system. Without doing so the 
plaintiff's system would never start or 
operate at all. 


28. The modifications made by the plain- 
tiff in the defendant’s system by using 
parallel rather than concentric return and 
suction pipes, by using a somewhat larger 
hood or bell at the bottom of the tank unit 
instead of the “bell” formed by the shorter 
suction pipe inside of the larger return 
pipe, by increasing to a small degree the 
contact of returning hot oil with cold oil 
under the hood or bell, by supplying heat 
in a fiber suction pipe in the tank through 
a rod heater instead of heating the tank 
unit pipes by the electric circuit, by using 
the cut-off switch to turn off the electric 
circuit heating the oil conduit pipes and 
heat the oil by immersion heater only while 
it is being pumped instead of keeping the 
oil conduits continuously heated by the 
electric circuit and by a few other minor 
differences, were adopted by the plaintiff 
with the intention and for the purpose of 
asserting an unreasonably narrow and re- 
stricted interpretation of the defendant’s 
patent and then claiming non-infringement 
by virtue of the differences enumerated. 


29. The usual presumption of validity 
arising from the granting of the patent in 
suit is strengthened in this case by the 
fact that patents representative of the closest 
prior art were considered by the Patent 
Office in the examination of the application 
on which the Lines patent in suit issued. 

30. The defendant’s system, as delineated 
and described in the Lines patent, discloses 
a new combination of known elements pro- 
ducing a new method of operation and a 
new and beneficial result. 


31. The plaintiff from its beginning knew 
of the defendant’s patent and sold the parts 
and instruction drawings which taught the 
system; and its companion corporation has 
sold and installed the infringing system. 


32. The defendant gave written notice of 
infringement to the plaintiff and warned 
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the plaintiff and its customers that legal 
action would be instituted against them if 
unauthorized use was made of the patented 
system. 


Discussion 


On the issue of validity the court has 
examined all of the claims of prior art and 
has compared them with the Lines patent. 
It has also studied the analyses of the 
patents relied upon by the plaintiff here and 
the appellant in the case of Great Lakes Co. 
v. Fluid Systems, Inc., 217 F. 2d 613, as 
anticipating the Lines patent and it is 
apparent that the Lines patent is suffi- 
ciently distinguished from them. In the 
present case the plaintiff also claims prior 
art in Martin #1983043, 1934, in a portion 
of a publication “Industrial Piping’ (Ex- 
hibit 28), in DiBattista #1575152, 1925, 
and Carleton #1727585, 1927, none of which 
was before the Court of Appeals for the 
Sixth Circuit in the Great Lakes Co. case. 
Martin discloses suction and return pipes 
entering and leaving a supply tank. The 
ends of these pipes are within a hood inside 
of the tank, which runs from one side of 
the tank to the other. A cross-section of 
the tank and the hood inside of it shows 
that the hood takes up about one-half the 
horizontal distance through the tank and 
approximately one-fifth of the perpendicular 
distance. The oil or other viscous liquid 
under the hood is heated by an immersion 
heater which is also under the hood. It is 
obvious that a substantial amount of oil 
beneath the hood is heated by this immer- 
sion heater. There is disclosed no heating 
of the conduits by electric circuit. 


The excerpt from the publication “Indus- 
trial Piping” deals with the application of 
heat to oil conducting pipes to reduce 
viscosity in general terms. It suggests 
wrapping the pipes in insulation and attach- 
ing spot heaters to the line. It does not 
suggest or describe having an electric cir- 
cuit run through the pipes themselves to 
supply heat. DiBattista shows a device for 
heating by electric current a flexible hose 
and nozzle to keep fluids warm while pass- 
ing through the hose for spraying purposes. 
It has no return line and no circulation of 
liquid. It suggests a heating of the entire 
storage or supply tank which Lines is 
designed to avoid. Carleton discloses a 
device for supply tank or storage heating 
which Lines specifically eliminates. 
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Although the Lines patent combines a 
number of known elements, the method of 
operation is new and the specific result 
achieved is new and beneficial. The element 
of invention, which the prior art does not 
disclose, appears in the method and system 
whereby the excess oil returns through the 
heated pipes to the lower end of the return 
pipe in the tank unit where this hot, re- 
turning oil meets new oil in the bottom 
of the return pipe and with it is drawn up 
into the shorter suction pipe without being 
diffused or circulated through the mass of 
cold oil in the supply tank. It is, therefore, 
not necessary to have an immersion heater 
or heated coils in the tank to heat up all 
the oil held there in storage. Once the 
simplicity and economy of the invention 
was able to be demonstrated, it met wide- 
spread public acceptance. 


While public acceptance is, of course, 
not by any means conclusive, it is some- 
thing which may be considered. Goodyear 
Tire and Rubber Co. Inc., v. Ray-O-Vac, 
1944, 321 U. S. 275, 278. There has been 
wide public acceptance of the defendant’s 
system. It appears, however, that consider- 
able effort had to be expended to demon- 
strate that it was the solution to the current 
need. It was not obvious to those in the 
business when it was first launched. Mr. 
Trabilcy, the president of the plaintiff, had 
been in the business of designing oil burner 
systems since 1930. He was a mechanic 
skilled in the art. He was aware of the 
problem to be solved and of the prior arts 
pertinent to the subject. It was not obvious 
to him how the old elements could be com- 
bined to produce the teaching of the Lines 
patent; nor even after the Lines system was 
launched, did he adopt it as a solution to 
the problem until long after it had had 
wide public acceptance and marked financial 
Success. 


The plaintiff urges that its system with 
parallel return and suction pipes, terminating 
in a hood or bell at the end of the tank 
unit, is distinguishable from the defendant’s 
method and system. It claims a larger 
mixing of hot returning oil and new cold 
oil under the bell than in the defendant’s 
system and argues that under the Lines 
patent, there can be no mixing at all of 
hot returning oil with new oil at the lower 
end of the tank unit, for if there is the 
slightest mixing, it is “diffused through the 
colder oil in the tank” and is something 
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outside the patent. Such a narrow and 
restricted construction of the defendant’s 
patent claims flies in the face of all reason. 
Obviously there is new oil drawn into the 
suction pipe with the returning hot oil 
and the Lines patent makes this perfectly 
clear and no other interpretation of the 
patent is possible. The fact that the plain- 
tiff’s system may produce a slightly larger 
degree of mixing of the hot returning oil 
and of the cold new oil under the bell does 
not show the use of any other principle 
than that of the Lines patent. Neither this 
feature nor other changes and added em- 
bellishments made by the plaintiff in adopt- 
ing the defendant’s method and system 
saves it from infringement. 


““Authorities concur that the substan- 
tial equivalent of a thing, in the sense of 
the patent law, is the same as the thing 
itself; so that if two devices do the same 
work in substantially the same way, and 
accomplish substantially the same result, 
they are the same even though they differ 
in name, form or shape’ (Machine Com- 
pany v. Murphy, 97 U.S. 120, 125) * * * 
A close copy which seeks to use the 
substance of the invention, and, although 
showing some change in form and posi- 
tion, uses substantially the same devices, 
performing precisely the same offices 
with no change in principle, constitutes 
an infringement.” Sanitary Refrigerator 
Co. v. Winters, 280 U. S. 30, 42. 


“What constitutes equivalency must be 
determined against the context of the 
patent, the prior art, and the particular 
circumstances of the case. Equivalence, 
in the patent law, is not the prisoner 
of a formula and is not an absolute to 
be considered in a vacuum. It does not 
require complete identity for every pur- 
pose and in every respect... .” Graver 
Mfg. Co. v. Linde Co., 339 U. S. 605, 
at 609. 
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This case is distinguishable from A. & P. 
Tea Co. v. Supermarket Corp., 340 U.S. 147. 
The result of the combination of old elements 
as used in the defendant’s system in the 
present case is an additional and different 
function from that produced by the elements 
outside of this particular combination. Here 
“two and two have been added together” 
and they produce something more than 
four. There is, moreover, nothing here to 
indicate that the defendant has made up 
an aggregation of old elements and “ob- 
viously withdraws what already is known 
into the field of its monopoly and diminishes 
the resources available to skillful men.” 

The defendant’s efforts to dissuade the 
plaintiff and the plaintiff's potential cus- 
tomers from using the Lines system and 
advising them that the matter would be 
litigated if they persisted in doing so, did 
not go beyond the use of proper means to 
protect its patent rights. There was no 
violation of the anti-trust laws or any 
unfair trade practice. 


Conclusions 


1, The court has jurisdiction of the sub- 
ject matter and the parties in this action. 

2. The defendant’s patent, as to claims 4, 
14 and 15 here in issue, is valid. 

3. The plaintiff has infringed Patent 
42,224,403 owned by the defendant. 

4. The defendant has not violated the 
anti-trust laws nor has it engaged in unfair 
competition. 

5. The plaintiff's complaint is dismissed. 

6. Judgment may enter for the defendant 
on its counter-claims to have an accounting 
for damages suffered and its costs, and for 
a permanent injunction against the plaintiff 
and all those in privity with it from further 
infringing Patent #2,224,403. 


[{ 68,044] Federal Trade Commission v. The American Crayon Co. 
In the United States Court of Appeals for the Sixth Circuit. No. 12,286. Filed April 


20, 1955. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Substantiality of Violations—Order Modified and Enforced. 
—A portion of a Federal Trade Commission order prohibiting a manufacturer of crayons, 
chalk and allied products from discriminating in price in the sale of such products, in viola~ 
tion of Sections 2(a) and 2(d) of the Clayton Act, as amended, is modified to strike the 
provisions which prohibit the manufacturer (1) from selling such commodities of like 
grade and quality to competing purchasers at uniform prices and granting to some of the 
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purchasers (“multiple discount customers’) who purchase in case lots discounts over and 
above the regular trade discount of fifty per cent off the list price, (2) from continuing suck 
discriminations in price among “multiple discount customers”, and (3) from discriminating 
in price between purchasers of crayons, educational supplies and allied products of like 
grade and quality in a manner substantially similar to the manner of discriminations 
granted to “multiple discount customers”, except as permitted by Section.2 of the Clayton 
Act, as amended. The Commission found in its investigation of the alleged violations of 
its order that there were no substantial violations of these three provisions, relating to Sec- 
tion 2(a) of the Clayton Act, as amended. 

However, the evidence did show substantial violations of paragraphs (4) and (5) of the 
order, which prohibit the manufacturer from granting compensation to any customer of 
an amount equal to five per cent or ten per cent of the manufacturer’s net billing prices 
of the products sold by the customer for services furnished by the customer, unless such 


payments are made available on proportionally equal terms to all buyers. The order as 


modified is affrmed and enforced. 


See Price Discrimination, Vol. 1, J 3508.132, 3522.426, 3522.655, and FTC Enforcement 


and Procedure, Vol. 2, J 8801. 


For the petitioner: Robert B. Dawkins, Earl W. Kintner and J. R. Truly, Washington, 


1D) (Ex 


For the respondent: Flynn, Py & Kruse, Sandusky, Ohio; Marshall, Melhorn, Bloch 


& Belt, Toledo, Ohio. 


Modifying and affirming Federal Trade Commission cease and desist order in Dkt. 


4142. 


Before ALLEN, Martin and Stewart, Circuit Judges. 


[Petition to Affirm and Enforce Order] 


ALLEN, Circuit Judge [Jn full text]: This 
case came on to be heard upon the petition 
of the Federal Trade Commission for af- 
firmance and enforcement of its order to 
cease and desist; 


[Order Prohibits Violations of 
Robinson-Patman Act] 


And it appearing that the order issued by 
the Commission contains six paragraphs, 
the first three of which relate to Section 
2(a) of the Clayton Act as amended by the 
Robinson-Patman Act, 15 U. S. C., Section 
TS Gye 

And it appearing that the last three para- 
graphs relate to Section 2(d) of the same 
Act ld MUS iS. 1G. Sections 13 (a): 


[Violations of Order Found Insubstantial] 


And it appearing that the Commission in 
its report issued April 29, 1953, upon its in- 
vestigation of the alleged violation of its 
order to cease and desist found that the 
investigation did not disclose substantial 
violations of paragraphs 1, 2; or 3 of the 


order relating to Section 2(a) of the amended 
Clayton Act; 


[Violations of Order Found Substantial] 


And it appearing that the Commission 
further found that the evidence showed 
serious and substantial violations of para- 
graphs 4 and 5 and the succeeding paragraph 
of the order relating to Section 2(d) of the 
amended Act; 

And it appearing that the findings of the 
Commission are supported by substantial 
evidence upon the record considered as a 
whole; 


[Cease and Desist Order Modified] 

It is ordered that the order to cease and 
desist issued December 31, 1940, be and it 
is hereby modified by striking therefrom 
paragraphs 1, 2, and 3. Cf. Federal Trade 
Commission v. Standard Brands, Inc. [1950- 
1951 TrapE CASES { 62,797, 62,846], 189 Fed. 
(2d) 510, 515 (C. A. 2): 


[Order as Modified Affirmed and Enforced] 
It is ordered that as so modified the order 


of the Federal Trade Commission is affirmed 


and enforced. 


1 68,044 


Copyright 1955, Commerce Clearing House, Inc, 


Number 23—113 
6-3-55 


Cited 1955 Trade Cases 
General Electric Co. v. Superior Court of Alameda County 


. 70899 


[] 68,045] General Electric Company v. The Superior Court of Alameda County, 
Affiliated Government Employees Distributing Company, Inc., et al. 


In the California District Court of Appeal, First District, Division One. Civ. No. 


16622. Dated April 22, 1955. 


Proceeding in prohibition to restrain enforcement of superior court’s order requiring 
petitioner to produce its books and records for inspection. Writ granted. 


California Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Reasonableness of Fair 
Trader’s Margin of Profit and Prices.—In a manufacturer’s fair trade enforcement action 
where the defendant contended that the manufacturer had arbitrarily fixed the fair trade 
prices of its commodities far in excess of the cost of manufacturing and distributing and 
had inequitably used the California Fair Trade Act to provide an unreasonable margin of 
profit on the sale of its fair traded commodities to the public, the enforcement of an order 
requiring the manufacturer to produce certain of its business records so that the defendant 
could determine the manufacturer’s costs and profits was restrained. The California Act 
does not limit the price which a producer may fix for his product nor does it limit the 
producer’s profit. To require a manufacturer to produce his costs of doing business upon 
a general charge that his profits are unreasonable would completely emasculate the Act. 


See Fair Trade, Vol. 1, J 3180.05. 


For the petitioner: 
General Electric Co. 


For the real parties in interest: 
ployees Distributing Co., Inc., and others. 


Bray, J. [In full text]: Petitioner seeks 
a writ of prohibition (or other appropriate 
writ) to prevent enforcement of the superior 
court’s order requiring petitioner to produce 
certain of its books and records for the in- 
spection of the real party in interest, de- 
fendant Affiliated Government Employees 
Distributing Co., Inc. 


QUESTION PRESENTED 


The propriety of the inspection order de- 
pends upon whether in an action by a man- 
ufacturer against a retailer to enjoin the 
sale of the former’s products below the 
fair trade prices established by the manu- 
facturer, the question of the latter’s profits 
ig material. 

RECORD 


Petitioner is plaintiff in an action for in- 
junction under the California Fair Trade 
Act, Business and Professions Code, sec- 
tions 16900-16905, brought against defend- 
ant to restrain defendant from _ selling 
petitioner’s fair traded electrical appliances 
below the fair trade prices established by 
petitioner pursuant to said act. Defendant 


Cooley, Crowley, Gaither, Godward, Castro & Huddleson for 


Butterworth & Smith for Affiliated Government Em- 


answered, setting up a number of alleged 
defenses to the action. In this proceeding 
we are concerned only with the fifth af- 
firmative defense, as it is conceded that the 
order, the enforcement of which is here 
sought to be prevented, is based upon that 
alleged defense.* In that defense it is al- 
leged, upon information and belief, that 
plaintiff 


“has arbitrarily and capriciously fixed the 
Fair Trade prices of its commodities far 
in excess of the cost of manufacturing 
and distributing the commodities and has 
unlawfully and inequitably used the Fair 
Trade Act to provide an arbitrary and 
unreasonable margin of profit on the sale 
to the public of its Fair Traded articles 

. . [Bly virtue of the aforesaid con- 
duct, plaintiff has used the Fair Trade 
Act in a manner detrimental and injurious 
to the public good and welfare, and has 
engaged in inequitable conduct which 
precludes it from seeking relief from a 
court of equity.” 


It will be observed that the entire defense 
contains no statement of facts, no estimate 
of profits, and no statement of the difference 


1 While section 1900, Code of Civil Procedure, 
the discovery section, vests a discretion in the 
trial court (Milton Kauffman, Inc. v. Superior 
Court, 94 Cal. App. 2d 8, 16 [210 P. 2d 88]), 


Trade Regulation Reports 


it is obvious that if the evidence for which 
discovery is sought could not be admitted at 
the trial, the trial court would have no power 


to order its production. 
{ 68,045 
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between the costs of manufacture and the 
fair trade price established.” The allega- 
tions of the entire defense are bald conclu- 
sions on information and belief. Upon that 
defense and the affidavit of defendant’s at- 
torney in which he stated that at the trial 
defendant would attempt to prove that peti- 
tioner had arbitrarily and unreasonably fixed 
the fair trade prices of its commodities far 
in excess of the cost of manufacturing and 
distribution, and therefore it was necessary 
for defendant to inspect petitioner’s books 
and records insofar as they reveal said cost 
of manufacture and distribution, defendant 
moved under section 1000, Code of Civil 
Procedure, for an order requiring petitioner 
to produce its cost accounting records nec- 
essary to compute the unit cost of manu- 
facturing each of its products as to which 
it had listed fair trade minimum retail 
prices, including certain specified records. 
The superior court made an “Order Allow- 
ing Defendant to Inspect Certain Documents 
and Records of Plaintiff” which requires 
plaintiff to produce for defendant’s inspec- 
tion the requested books and records dealing 
with the cost of certain specified electrical 
products. 


Is rat MANUFACTURER’S PROFIT 
MATERIAL? 


Petitioner attacks the order on many 
grounds. However, as our decision of the 
above mentioned question is determinative 
of this proceeding, we deem it unnecessary 
to discuss the other grounds. If the manu- 
facturer’s profits cannot be an issue in a 
proceeding brought by it to enforce the 
prices fixed by it under the Fair Trade Act, 
obviously the court had no power to issue 
the order requiring it to produce its records 
to show its profits. 


There is nothing in the California Fair 
Trade Act which in anywise limits the price 
the producer under the act may fix for his 
product, nor is his profit limited in any 
way.’ 


A case directly in point is Sunbeam Corp. 
uv. Central Housekeeping Mart (1954) [1954 
TRADE CASES {[ 67,789], 2 Ill. App. 2d 543 
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[120 N. E. 2d 362]. There is an action 
brought to restrain a retailer from selling 
the plaintiff’s products under the fair trade 
prices fixed by plaintiff under the Illinois 
Fair Trade Act, the defendant, as did de- 
fendant here, pleaded the defense of “arbi- 
trarily and unreasonably high prices,” alleging 
that the plaintiff's margin of profit between 
manufacturer’s cost and the retail price was 
“more than 200%.” In holding that the 
Illinois Fair Trade Act did not provide for 
an inquiry into prices, the court stated 
(p. 369): 


“Here we have a general defensive aver- 
ment relied upon as a base from which 
to force an inquiry into a large national 
manufacturing concern, its cost of doing 
business, its cost accounting records, and 
supporting data. We think it unreason- 
able to make an inquiry of this scope 
upon such a general charge. 

“We need not decide whether there is 
no case in which equity could not inquire 
in the public interest whether an exces- 
sive margin of profit had resulted in an 
extortionate retail price to the consumer. 
Jt is enough to say that this charge does 
not here make an issue which would 
justify such an inquiry. The charge is not 
supported by any allegations of fact from 
which the chancellor could determine 
what even the net profit was.” 


Defendant contends in effect that it al- 
leged that petitioner in asking the aid of a 
court of equity. to restrain the defendant 
from charging less than the fair trade price, 
was coming into court with “unclean hands” 
because of the alleged unreasonably high 
prices fixed and that under general prin- 
ciples of equity such an allegation, if proved, 
would constitute a defense to the action. 
There are two answers to this: First, as 
stated in effect in Sunbeam Corp. v. Central 
Housekeeping Mart, supra [1954 TRAapE Cases 
J 67,789], 120 N. E. 2d 362, upon such a 
general charge as appears in the answer, 
unsupported as it is by any allegation of 
fact from which the court could determine 
what the claimed net profits were, it would 
be unreasonable for the court to assume 
that plaintiff's profit was arbitrary or un- 
reasonable or that plaintiff's hands were 


?It should be noted, too, that the fair trade 
price is not the price the manufacturer receives 
for its product, but the price the retailer re- 
ceives. In that price the profit of the distributor 
and the retailer is included. 


1 68,045 


3 See Max Factor & Co. v. Kunsman, 5 Cal, 2a 
446 [55 P. 2d 177], for a discussion of the act, 
its validity, its purposes, including the state 
ment that the act is not solely a price fixing 
statute but is also to protect the good will in 
connection with the products themselves, and 
the property and contract rights of the producer. 
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unclean in this action. Secondly, where the 
Legislature has refused to make the amount 
of the producer’s profit an element in the 
fixing of fair trade prices, the courts should 
not attempt to do so by the device of apply- 
ing the unclean hands doctrine to the 
question of profits. 


No case is cited holding that an investiga- 
tion into the producer’s profits may be 
made in an action under the Fair Trade 
Acts. The defendant refers to Julius Schmid 
v. McKay, dba Public Drug Co. (Okla. Dist. 
Ct. 1949; 1948-1949 Trapr CASES, paragraph 
62, 509), which denied an injunction to re- 
strain a retailer from selling below the fair 
trade price, although the court found that 
the price fixed provided for “an arbitrary 
and unreasonable margin of profit to the 
retail dealer”’ (Emphasis added.) That 
question is not before us. On appeal to the 
Oklahoma Supreme Court (203 Okla. 502 
[223 P. 2d 529]) the defendant filed no 
brief and the Supreme Court ordered the 
injunction to issue without consideration 
of the merits of the case, but solely because 
of the defendant’s failure to file a brief. 
Obviously, the decision of that Supreme 
Court in nowise supports defendant’s posi- 
tion here. 


Defendant also refers to the statement 
in Sunbeam Corp. v. Marcus (1952) [1952 
TrapvE CAsES § 67,288], 105 F. Supp. 39, giv- 
ing as one of the matters to be established 
by a manufacturer to obtain relief under 
the New York Fair Trade Laws (p. 41): 


“(A) Under equitable principles the plain- 
tiff has not indulged in practices offensive 
to the conscience of the Court—that he 
comes into equity with clean hands.” 


This statement, however, is not sufficient to 
support defendant’s contentions here. It 
refers to such matters as are required by 
all Fair Trade Acts including ours—that the 
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particular commodity be in “fair and open 
competition with commodities of the same 
general class produced by others . . .” 
(Bus. and Prof. Code, § 16902) and that. 
the manufacturer treat all retailers alike. 
In addition to the above requirement num- 
bered (4), the Marcus case lists the three 
other requirements of such an action (p. 41): 


“T1] The proof is convincing that the 
enforcement has been prompt, vigorous 
and impartial and that all reasonable 
steps have been taken to secure compli- 
ance. [2] The manufacturer is entitled to 
relief under the New York Fair Trade 
Law when he establishes: (1) That there 
is a genuine fair trade price structure; 
(2) That there is reasonable and diligent 
enforcement—that plaintiff has not by act 
or conduct waived the violation or aban- 
doned its policy through all effective 
means; (3) That the relief sought against 
the violator is for the sole purpose of en- 
forcement and not for any ulterior pur- 
DOSC HEE oan 


It will be noted that nowhere is reasonable- 
ness of price made a requirement of right 
to relief. 

It should be pointed out that to require 
a manufacturer to produce his costs of do- 
ing business (thereby opening to his com- 
petitors one of the closest guarded secrets 
of a manufacturer) upon a general charge 
that his profits are arbitrary and unreason- 
able would completely emasculate the Fair 
Trade Act. In every case involving that 
act brought by a manufacturer he would 
be forced by such a procedure to choose 
between disclosing an important trade secret 
and enforcing the prices fixed under an act 
which the state has declared is in the public 
interest. 

Let the peremptory writ of prohibition 
issue, 

Peters, P. J., and Patrerson, J. pro tem.,* 
concurred. 


[] 68,046] Hershel California Fruit Products Co., Inc., et al. v. Hunt Foods, 


Inc., et al. 


In the United States District Court for the Northern District of California, Southern 


Division. No. 33645. Filed May 4, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
—Participation in Conspiracy—A complaint was dismissed as to one defendant because 


* Assigned by Chairman of Judicial Council. 
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Hershel California Fruit Products Co., Inc. v. Hunt Foods, Inc. 


it did not allege that this defendant conspired to violate the antitrust laws or that what 
the defendant had agreed to do was necessary to the success of an alleged conspiracy 
or an integral part of the conspiracy. The complaint merely alleged that the defendant 
agreed to offer for sale tomato paste under the terms of a “market test” with full knowl- 
edge of the purpose and probable effect, as contemplated by the other defendants. 


See Combinations and Conspiracies, Vol. 1, J 2005.355. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
—Conspiracy—Corporation and Its Subsidiaries.—A conspiracy between a corporation 
and its subsidiaries can exist. 


See Combinations and Conspiracies, Vol. 1, J 2005.400. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Section 3 of Robinson-Patman Act—Constitutionality and 
Right to Maintain Private Action—Motion to Dismiss.—Contentions that Section 3 of 
the Robinson-Patman Price Discrimination Act is unconstitutional and that no private 
damage suit is permitted for its violation will not be determined on a motion to dismiss 


a treble damage complaint alleging a violation of the section. 
See Price Discrimination, Vol. 1, $3551.15; Private Enforcement and Procedure, 


Vol. 2, $ 9011.710. 


For the plaintiffs: Philip S. Ehrlich, R. J. Hecht, Albert A. Axelrod, and Philip S. 


Ehrlich, Jr., San Francisco, Cal. 


For the defendants: Cushing, Cullinan, Duniway & Gorrill, San Francisco, Cal. 


For a prior opinion of the U. S. District Court, Northern District of California, 
Southern Division, see 1955 Trade Cases | 67,928. 


Order 


[Motions] 

O. D. Hamturn, District Judge [In full 
text]: The defendants herein, other than 
Baxter, have moved to dismiss, or in the 
alternative to strike, the amended complaint 
which was filed after the original complaint 
was dismissed by Judge Carter on Decem- 
ber 15, 1954. Defendant Baxter moves to 
dismiss or to make more definite and certain. 


[Complaint] 

The amended complaint is in two counts. 
Both counts seek damages suffered by the 
Plaintiffs because of alleged violations of 
the anti-trust laws by the defendants. The 
first count alleges a conspiracy between 
Hunt and its officers to monopolize and to 
unreasonably restrain trade and commerce 
in tomato paste commencing with the be- 
ginning of the 1951 packing season, by 
means of changes in the price of tomato 
paste which demoralized the market, 

It is alleged that: 


(1) Hunt and its officers planned that the 
subsidiaries of Hunt would charge high 
prices for tomato sauce and catsup so as 
to defray the loss on tomato paste occa- 
sioned by the price changes; 
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(2) The defendant officers of Hunt con- 
trolled and dominated the business engaged 
in by Hunt and its subsidiaries, and defend- 
ant Simon, in particular, has had effective 
control over the business and affairs of 
Hunt and its subsidiaries and the directors 
and principal officers of these subsidiaries; 


(3) Hunt and its officers caused Hunt’s 
subsidiaries to charge such high prices with 
the intent and as a means of enabling the 
conspirators to monopolize and to unrea- 
sonably restrain trade and commerce in paste; 


(4) In order to reduce prices in May, 
1952, for the purpose of demoralizing the 
market, without incurring a suit for viola- 
tions of the anti-trust laws, the defendants 
other than Baxter planned to conduct a 
sham “market test’ by offering for sale and 
selling some of Hunt’s tomato paste; 


(5) Defendant Baxter agreed to offer for 
sale and to sell some paste under the terms 
of the “market test” with full knowledge 
of the purpose and probable effect; as con- 
templated by the other defendants of offer- 
ing the paste for sale; 


(6) Defendant Hunt has given allow- 
ances, credit terms, rebates and free servy- 
ices and facilities to a large number of the 


Copyright 1955, Commerce Clearing House, Inc. 


Number 23—117 
6-3-55 


Cited 1955 Trade Cases 


70,403 


U.S. v. Borden Co. 


purchasers of its tomato paste, which have 
had the effect of reducing the price of its 
paste below the published price; 


(7) Defendant Hunt has discriminated in 
price among competing purchasers of its 
tomato paste. 


[Dismissal] 


The complaint does not allege that Baxter 
conspired to violate the anti-trust laws. 
Nor is it alleged that what he agreed to 
do was necessary to the success of the con- 
spiracy or an integral part of it. Certainly 
what he did was in itself a lawful act. The 
complaint does not state a claim for relief 
against Baxter, and accordingly, the com- 
plaint will be dismissed as to him. 


[Conspiracy—C or poration and Its 
Subsidiaries | 


The complaint does not plainly state that 
the subsidiaries of Hunt conspired with the 
defendants. The defendants strongly con- 
tend that the conspiracy alleged is basically 
a conspiracy between Hunt and its officers 
and that the complaint should be dismissed 
on the basis of Judge Carter’s earlier ruling; 
nevertheless, a conspiracy for these pur- 
poses can exist between a corporation and 
its subsidiaries, and the Court is of the 
opinion that the complaint can be redrawn 
so as to plainly allege such a conspiracy 
if such be the fact. 


[Other Objections] 


Paragraphs 25(a) through (j) of the com- 
plaint should definitely be stricken. There 
are contained therein allegations of activities 
from 1932 which have nothing to do with 


the conspiracy to control the tomato paste 
market which is alleged to have occurred 
about 1951. 


The balance of the complaint is subject 
to the same criticisms for length and pro- 
lixity that were set out in the view of 
Judge Murphy in a companion case (Hershel 
v. Hunt Foods, No. 31833). 

Therefore, Count One of the complaint 
will not be dismissed, but will be stricken 
with leave to amend. 


[Section 3 of Robinson-Patman Act] 


Count Two alleges that the defendants 
violated Section 3 of the Robinson-Patman 
MCE CS Wo SiG, sss likey) waco wae 
following acts with the intention of de- 
stroying competition and eliminating com- 
petitors, including plaintiff: 

(1) Selling tomato paste at unreasonably 
low prices; 

(2) Selling at prices lower in some areas 
than others for the purpose of destroying 
competition; 

(3) Discriminating in prices and granting 
allowances, credit allowances, rebates, free 
services and facilities to their purchasers. 

Defendants contend that Section 3 of the 
Robinson-Patman Act is unconstitutional, 
and that no private suit is permitted for 
its violation. These same contentions were 
rejected by Judge Carter in denying a 
motion to dismiss in the companion case 
referred to above, No. 31833. 


This Court is also of the opinion that 
these contentions should not be dealt with 
on a motion to dismiss. Hence, the motion 
to dismiss and to strike Count Two is denied. 


[1 68,047] United States v. The Borden Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 51 C 947. Dated April 18, 1955. 
Case No. 1090 in the Antitrust Division of the Department of Justice. 


Robinson-Patman Price Discrimination Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Defenses—Decree in Private Suit—Necessity for Additional Decree.—In a Government 
action where the United States Supreme Court had ruled that a trial court abused its 
discretion in refusing the Government an injunction restraining violations of the Clayton 
Act, as amended, solely because of the existence of a private decree restraining the same 
violations, the trial court, on remand, held that it was now its duty to assess the likelihood 
of recurring illegal activity, using as its guides the various circumstances which the record 
in the case reveals. A Government motion to open the record for the taking of evidence 
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of current violations of the Clayton Act, as amended, which will bear upon the effec- 
tiveness of the private decree, was granted. However, the Government’s motion for leave 
to engage in further discovery was denied. Also, a motion by the State of Wisconsin 


for leave to file a brief amicus curiae was denied. 
See Department of Justice Enforcement and Procedure, Vol. 2, § 8229.500, 8233.100. 
For a prior opinion of the U. S. Supreme Court, see 1954 Trade Cases {] 67,754; and 


for a prior opinion and consent decree of the U. S. District Court, Northern District of 
Illinois, Eastern Division, see 1952-1953 Trade Cases J 67-461, 67,441. 


Memorandum and Order 
[Need for Additional Decree] 


CAMPBELL, District Judge [In full text]: 
On May 17, 1954, the United States Su- 
preme Court decided that this court must 
consider the need for a decree restraining 
the alleged violations of the Clayton Act, 
despite the existence of a prior decree—the 
“Dean decree’—which now restrains those 
same violations. As the Supreme Court 
stated, “the Government’s right and duty to 
seek an injunction to protect the public 
interest exist without regard to any private 
suit or decree.” The Court therefore re- 
manded that part of this cause which relates 
to the Clayton Act allegations for “further 
consideration, and such further proceedings 
as may be necessary.” 


On July 1, 1954, at the first of the pretrial 
conferences held to define the remaining 
issues, this court carefully construed the 
term “further consideration.” The court 
was then and is now of the opinion that 
under the decisions of the Supreme Court 
in United States v. W. T. Grant Co. [1953 
Trave Cases { 67,493], 345 U. S. 629 (1953) 
and in the instant case, the term “further 
consideration” as used in the mandate can 
mean but one thing: this court is under a 
duty to assess the “likelihood of recurring 
illegal activity,” using as its guides the 
various circumstances which the record of 
this case reveals. Clearly, as the court 
stated at the July conference, one such cir- 
cumstance which must be considered is the 
existence of the Dean decree and its effect 
upon the milk industry in Chicago. The 
Supreme Court itself has stated: “we can- 
not say that the existence of the private 
decree warrants no consideration ' 


| 68,047 


In fairness to the Government, therefore, 
this court suggested at the pretrial confer- 
ences that Government counsel consider the 
merits of introducing additional evidence to 
show whether or not, particularly in the 
light of the Dean decree, there is need for 
an additional decree. Two years have now 
passed since any evidence was heard by 
the court, and during those years, additional 
evidence bearing upon the effectiveness of 
the Dean decree might have been gathered 
by the Government. 


[Current Violations Alleged] 


The Government has now moved to open 
the record for the taking of further evi- 
dence, and submits in support of its motion 
that the defendants violated the Clayton 
Act since the entry of the Dean decree and 
since the trial in this court. The Govern- 
ment represents in its briefs that it has 
learned from private complainants and from 
its own investigators that such violations 
have occurred. Certainly, if evidence of 
recent violations. is in the possession of 
the Government, it should be presented to 
the court before the court decides whether 
or not the Government has established the 
need for a decree. After all, in this equity 
proceeding, evidence of old violations, such 
as those now contained in this record, is 
relevant only to the extent that it sheds 
light on the present and future state of the 
market. In the words of Justice Jackson, 
speaking for the Court in United States v. 
Oregon Medical Society [1952 Trappe Cases 
{ 67,264], 343 U. S. 326, 333 (1952): 


“All it takes to make the cause of action 
for relief by injunction is a real threat 
of future violation or a contemporary 
violation of a nature likely to recur. This 


Copyright 1955, Commerce Clearing House, Inc. 


Number 23—119 
6-3-55 
established, it adds nothing that the 


calendar of years gone by might have 
been filled with transgressions. Even 
where relief is mandatory in form it is 
to undo existing conditions, because other- 
wise they are likely to continue. In a 
forward-looking action such as this, an 
examination of ‘a great amount of arche- 
ology’ is justified only when it illuminates 
or explains the present and predicts the 
shape of things to come.” 


Since any evidence of current violations will 
be particularly relevant to a determination 
of the likelihood of future violations, the 
Government’s motion to reopen the record 
for the presentation of such evidence will 
be granted. The court wishes to make 
clear, however, that the Government will 
not be permitted to use a further hearing 
as a means of reinforcing and redeveloping 
the present record. The Government has 
designated those portions of the present 
record upon which it intends to rely during 
further proceedings, and that designation 
will guide the court in ruling upon the 
admissability of any evidence offered by 
Government. In short, the Government 
may introduce only evidence of new viola- 
tions, if any, which bear upon the effective- 
ness of the Dean decree. 


[Motion for Further Discovery Denied| 


The Government has also moved for 
leave to engage in further discovery. The 
purpose of such discovery, to use the 
language of the Government’s brief, is to sepa- 
rate the wheat from the chaff. The Gov- 
ernment represents that it has adequate 
knowledge of current violations of the 
Clayton Act, but that it must examine pros- 
pective witnesses under oath in order to 
prepare a concise summary of its evidence 
for presentation to the court. If this were 
a typical lawsuit awaiting a first trial, the 
Government’s argument would be persua- 
sive; but this suit is years old, and, if all 
that the Government alleges be true, there 
is a pressing need for a final decree. As 


Cited 1955 Trade Cases 
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counsel well know, the usual discovery 
process is protracted and time-consuming, 
and, if permitted here, will certainly delay 
the entry of a judgment. Since the only 
suggested purpose of discovery is to elimi- 
nate irrelevant testimony at the trial, and 
since discovery, if permitted, would unduly 
prolong these proceedings, the Government’s 
motion for leave to engage in discovery will 
be denied. 


[Amicus Curiae Brief Denied] 


The only remaining matter before the 
court is the motion of the State of Wis- 
consin for leave to file a brief amicus curiae. 
The State of Wisconsin submits three points 
in support of its motion: (1) The questions 
raised by this litigation “are of great im- 
portance” to its citizens; (2) More dairy 
products are produced in Wisconsin than 
in any other state, and a large amount of 
Wisconsin dairy products is sold in the 
Chicago area; and (3) “Certain trade prac- 
tices” in the Chicago area have an adverse 
effect upon the State of Wisconsin and a 
substantial number of its citizens. Thus, 
any argument made by the State of Wis- 
consin would be premised upon the effect of 
“certain trade practices.” Such argument is 
premature, for the court has not yet drafted 
its findings with respect to any alleged 
trade practices. If and when the court finds 
that any trade practices of the defendants 
adversely affect the State of Wisconsin, it 
will entertain suggestions by that State for 
the preparation of an appropriate decree. 
At this pre-trial stage, such suggestions are 
improper, and the motion of the State of 
Wisconsin will be denied. 


For the reasons stated, the Government's 
motion to open the record for the taking 
of further evidence is granted and same will 
be heard May 16, 1955; the Government’s 
motion for leave to engage in discovery is 
denied; and the motion of the State of Wis- 
consin for leave to file a brief amicus curiae 
is denied. 


[7 68,048] W. A. Sheaffer Pen Co. v. Logan’s Stores, Inc. 
In the Supreme Court of New York County, State of New York, Special Term, 


Part III: 


133 N. Y. L. J., No. 43, page 7. Dated March 3, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Evidence of 
Violation—A fair trader was granted a temporary injunction against defendants in its 
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price enforcement action where it was established that the sales were made at the place 
of business of one of the defendants and that the other defendants had knowledge of 


and participated in such sales. 
See Fair Trade, Vol. 1, 3250.34. 


[Temporary Injunction Granted] 


BENVENGA, Justice [In full text]: Plain- 
tiff moves for temporary injunction in 
enforcement of the Feld-Crawford Act. De- 
fendants have attempted to tender several 
issues commonly advanced in opposition to 
such an application, but fail to present 
proof adequate to defeat the motion. An 
additional element arises by reason of the 
fact that plaintiff engaged in a retail sales 
contract with one of the defendants, who 
is also president of the defendant McDer- 
mott Jewelers, Inc., and the merchandise 
is ‘sold at retail at the place of business of 
the defendant Logan’s Stores, Inc. The 
principal affidavit in opposition is made by 
the president of Logan’s Stores, Inc., whose 


assertions concerning the relationship of 
the other defendants among themselves are 
inadequate. The affidavit of the president 
of the defendant McDermott Jewelers, Inc., 
is likewise inadequate. The confusion aris- 
ing from the special circumstances here 
which plaintiff urges amount to a device to 
defeat the Feld-Crawford Act and may not 
be permitted to defeat the motion. The 
sales were made at the place of business of 
the defendant Logan’s Stores, Inc., and the 
knowledge and participation of all defend- 
ants is sufficiently established to warrant 
the requested relief (Bond Stores v. Klein, 
117 N. Y. S., 2d., 806; General Electric v. 
Logan’s Stores, N. Y. L. J., December 8, 
1954, p. 9). The motion is granted. Bond 
is fixed in the sum of $500. Settle order. 


[] 68,049] Pimsler v. Angert. 


In the Supreme Court of Kings County, 


133 N. Y. L. J., No. 92, page 11. 


State of New York, Special ern Parte 


Dated May 11, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Exami- 
nation Before Trial—In a fair trade enforcement action brought by retailers against 
another retailer, the retailer was permitted to examine the plaintiffs before trial with 


respect to his contentions 
and therefore waived and 


that the plaintiffs failed to take steps to restrain price cutting 
abandoned their benefits under the New York Fair Trade Act, 


that the sole purpose of the suit is to eliminate the defendant as a competitor, and that 


violations of the Act are so widespread that there 


is no existing price structure in the 


area. However, examination of the plaintiffs on questions concerning the items of damage 
that will be claimed by reason of the defendant’s alleged fair trade price violations was 


denied because no showing of specific money damages is required 


to support an injunction. 


See Fair Trade, Vol. 1, 1 3362.34, 3440.34. 


[Examination Before Trial] 


Baker, Justice [Jn full text]: Motion to 
vacate notice of examination before trial in 
an action brought by retail druggists to 
restrain defendant, a retail druggist, from 
violating the New York Fair Trade Act 
(sec. 369-a et seq., Gen. Bus. Law). The 
answer puts in issue the material allegations 
of the complaint, and, by way of affirmative 
defense, alleges, among other things, that 
plaintiffs, by failing to take steps to restrain 
price cutting, have waived and abandoned 
the benefits of the Fair Trade Law; and 
that the sole design and purpose of the 
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action is, not for enforcement of the act, 
but rather, to eliminate this defendant as 
a competitor of plaintiffs. Upon these is- 
sues, and upon the broad general question 
Whether there is in fact an existing price 
structure which may be the subject of pro- 
tection under the statute, the matters sought 
to be elicited by items 1, 2 and 3 of the 
notice are clearly material and relevant 
(General Elec. Co. v. Macy & Co. [1950-1951 
TRADE CASES {| 62,764], 199 Misc., 87; Ray 
Kline, Inc. v. Davega-City Radio, Inc., 168 
Misc., 185, 188). As to these items the 
motion is denied. By item 4, defendant 
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seeks to examine plaintiffs upon the ques- 
tion of the “items of damage it will be 
claimed plaintiffs suffered by reason of the 
alleged violations by defendant * * *.” As 
to this item the motion is granted. This 
action does not require a showing of spe- 
cific money damages to support an injunc- 
tion (Bristol-Myers Co. v. Picker [1950-1951 
TRADE CASES § 62,755], 302 N. Y., 61, 70). 
The “Bristol” case was an action brought 
by the manufacturer and distributor; but 
the reasoning there that the “assault upon 
good will” is the injury or damage result- 
ing from the unfair competition (p. 70) is 
equally applicable to an action by a retailer 


Cited 1955 Trade Cases 
Aluminum Cooking Utensil Co., Inc. v. Charles Appliances, Inc. 
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whose good will may be damaged or de- 
stroyed by the violation. The matter sought 
to be elicited by item 5 is material and 
relevant upon the question whether vio- 
lations of the statute have been and are so 
widespread as to lead to the conclusion 
that there is, in fact, no existing price 
structure in the area; and also upon the 
question whether plaintiffs have been dili- 
gent to restrain such violations. As to this 
item the motion is denied. Settle order on 
five days’ notice fixing time and place of 
examination as agreed upon or, if unable 
to agree, court will fix same. 


[7 68,050] Aluminum Cooking Utensil Co., Inc. v. Charles Appliances, Inc. 


In the Supreme Court of New York County, State of New York, Special Term, 
Paine 03 N. YL. J. No. 52epage 9. Dated March 16, 1955. 


New York Fair Trade (Feld-Crawford) Act 
Fair Trade—Enforcement of Fair Trade Prices—Injunctive Relief—Defenses—En- 


forcement Activity and Policy—A cooking utensil company was granted an injunction 


prohibiting fair trade price violations, wher 


e the defendant contended that there was 


widespread price cutting by retailers of the company’s products, and that the company 
failed to exercise reasonable diligence in the enforcement of its fair trade contracts. The 
evidence established that the company has a well-defined fair trade enforcement policy, 
that it proceeded with diligence against violators, that it procured injunctions against a 


number of violators, and that it continues to pursue that policy. 


Isolated instances of 


price violations are insufficient to deprive the company of an injunction. 


See Fair Trade, Vol. 1, J 3440.34. 


[Diligent Enforcement Program| 


GREENBERG, Justice [Jn full text]: Judg- 
ment is directed in favor of the plaintiff for 
the relief demanded in the complaint. The 
defendant conceded the plaintiff's case, 
namely, that the articles in question were 
fair-traded, that notice of the fair trade was 
received by the defendant, that the defend- 
ant knowingly sold the articles below the 
fair trade price. The defendant contended 
upon the trial, however, that plaintiff is not 
entitled to any relief on the ground that 
there has been widespread selling by retail 
dealers of products of the plaintiff below 
the minimum retail resale prices, of which 
plaintiff had knowledge, and that plaintiff 
failed to exercise reasonable diligence and 
efforts in the enforcement of its fair trade 
agreements. A consideration of all of the 


evidence in the case leads the court to the 
conclusion that these defenses were not 
only not established by the defendant but 
that the evidence overwhelmingly sustains 
the position of the plaintiff that it has a 
well-defined fair trade enforcement policy, 
that it proceeded with diligence against vio- 
lators, that it procured injunctions against 
a number of violators of the fair trade price 
and that it continues to pursue that policy. 
The isolated instances referred to by the 
defendant in its case are insufficient to 
deprive the plaintiff of the relief which it 
seeks. There is no evidence in the case 
worthy of consideration to sustain the fur- 
ther contention of the defendant that plain- 
tiff has permitted various “clubs” to sell or 
solicit business within the State of New 
York in violation of fair trade agrecments. 
Settle judgment. 


a 
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[68,051] Union Underwear Company, Inc. v. H. Rayvis, et al. 


In the Circuit Court of the Eleventh Judicial Circuit, in and for Dade County, State 
of Florida. In Chancery. No. 175653. Dated January 28, 1955. 


Florida Fair Trade Act 


Fair Trade—Fair Trade Enforcement Actions—Action for Inducing Breach of Fair 
Trade Contracts—Injunction.—Defendants were enjoined from advertising, offering for 
sale, or selling fair traded products at less than their established prices, where it was 
found that the defendants knowingly induced retailers to sell them the plaintiff's products 
at less than fair trade prices in violation of the retailers’ fair trade contracts with the 
plaintiff. One who wrongfully induces the breach of a contract commits an actionable 


wrong that can be enjoined. 
See Fair Trade, Vol. 1, J 3320. 


For the plaintiff: Myers, Heiman & Kaplan, Miami, Fla. 


For the defendants: Sheldon Dubler, Miami, Fla., for A. David Rayvis and Moe 
Schatzman; and Edward B. Quinan, Miami, Fla., for A. Goldberg and Norman Morganstern. 


Final Decree and Permanent Injunction 
[Inducing Breach of Fair Trade Contracts] 


VINCENT GiBLIn, Circuit Judge [Jn full 
text]: This cause came on to be heard 
before me upon the plaintiff’s application 
for injunction pendente lite. 

By consent of all parties, the motion to 
dismiss and Answer filed by defendants 
A. Goldberg and Norman Morganstern and 
the Answer of A. David Rayvis and Moe 
Schatzman to plaintiff's application for 
Temporary Injunction were treated as An- 
swers to plaintiff's Amended Complaint 
heretofore filed herein, and this hearing was 
considered a final hearing. 

The Court heard the evidence of the 
plaintiff and examined the Admitted State- 
ment of Facts filed herein. The defendants 
offered no testimony or evidence in their 
behalf. 

From the testimony and evidence, I find 
that the defendants, A. David Rayvis and 
Moe Schatzman sold all of the merchandise 
contained in the business known as Rayvis’ 
to defendants A. Goldberg and Norman 
Morganstern on October 28th, 1954. This 
was a sale in bulk and included no more 
than ten dozén of plaintiff’s products known 
as “Fruit of the Loom.” Although at the 
time of such sale, there was in existence a 
valid Fair Trade Agreement (a copy of 
which is attached to plaintiff’s Complaint) 
between the plaintiff and Rayvis, it was 
admitted by plaintiff that defendants A. 
Goldberg and Norman Morganstern had no 


68,051 


notice of the existence of this agreement at 
that time. Therefore the plaintiff is not 
entitled to any relief as to such merchandise 
and against the defendants A. David Rayvis 
and Moe Schatzman. 


However, after the sale by Rayvis’ I find 
that defendants A. Goldberg and Norman 
Morganstern were notified of the existence 
of Fair Trade Agreements (similar in form 
and content to the Rayvis’ agreement) be- 
tween plaintiff and all retailers of plaintiff's 
merchandise in the State of Florida, in- 
cluding Army Surplus Stores and Army 
Salvage Company. After such notification, 
the defendants A. Goldberg and Norman 
Morganstern knowingly induced the last 
mentioned retailers to violate their Fair 
Trade Agreement with plaintiff and_ sell 
them plaintiff’s merchandise below the Fair 
Trade price with full knowledge of all of 
the circumstances and are now selling such 
merchandise at retail below the established 
price. 

I approve the plaintiff’s theory as con- 
tained in the Amended Complaint that one 
who wrongfully induces the breach of a 
contract commits an actionable wrong that 
can be enjoined. 

It is therefore ordered, adjudged and de- 
creed as follows: 

1. This cause be and the same is hereby 
dismissed as to defendants A. David Rayvis 
and Moe Schatzman. 

2. The defendants, A. Goldberg and Nor- 
man Morganstern, their agents, servants, 
employees and successors, and any and all 
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persons acting under or through or under 
the authority or control of the said defend- 
ants, and each of them, be and they hereby 
are permanently enjoined and restrained 
from advertising or offering for sale or 
selling in the State of Florida the “Fruit of 
the Loom” products manufactured by plain- 
tiff, which said defendants obtained from 
Army Salvage Company and Army Surplus 
Stores, at less than the prices stipulated in 


Cited 1955 Trade Cases 
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the schedule annexed to the contract which 
is attached to the plaintiff’s Complaint and 
designated as Exhibit A therein, and by 
reference hereto made a part of this Decree 
as if set forth herein in haec berba, and such 
further amendments to said schedule which 
may hereafter be promulgated by the plain- 
tiff in accordance with said written contract. 

The Plaintiff is entitled to no relief other 
than that hereby accorded. 


[7 68,052] American Union Transport, Inc. v. River Plate & Brazil Conferences, 


et al., Federal Maritime Board. 


In the United States Court of Appeals for the Second Circuit. 


No. 267, October 


Term, 1954. Docket No. 23457. Argued May 4, 1955. Decided May 18, 1955. 
Appeal from the United States District Court for the Southern District of New York, 


Davin N. Eperstern, Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—Applicability to 
Common Carriers—Primary Jurisdiction of Regulatory Agency.—The dismissal ou 2 
freight forwarder’s treble damage action, charging that an association of steamship lines 
and its members (operating in foreign commerce pursuant to an agreement approved by 
the predecessor of the Federal Maritime Board) entered into an unlawful agreement to 
deny payment of freight brokerage to the forwarder, on the ground that the action 
presented a case within the exclusive primary jurisdiction of the Federal Maritime Board 
was affirmed. 

See Combinations and Conspiracies, Vol. 1, § 2039.90; Private Enforcement and 
Procedure, Vol. 2, § 9007.60. 


For the plaintiff-appellant: George F, Galland, New York, N. Y. (Robert N. Kharasch, 
of Galland & Kharasch, Washington, D. C., on the brief). 


For the defendants-appellees: Louis J. Gusmano, New York, N. Y. (Kirlin, Campbell 
& Keating, New York, N. Y., on the brief). 


For intervenor-appellee: James L. Pimper, Asst. Gen. Counsel, Federal Maritime 
Board, Washington, D. C. (Elmer E. Metz, Acting Gen. Counsel; John Mason, Chief, 
Regulations Branch; and John B. Beach, Atty., Federal Maritime Board, Washington, 
D. C., on the brief). 


Affirming a decision of the U. S. District Court, Southern District of New York, 1954 
Trade Cases { 67,913. 


Before Crark, Chief Judge, Mepina, Circuit Judge, and Dimocx, District Judge. 


the Shipping Act, 46 U. S. GC. §§ 801 et seq., 
for which the proper forum is the Federal 
Maritime Board. 


'Per Curtam [In full text]: Affirmed on 
the opinion of District Judge Edelstein, 
D.C.S.D.N. Y. [1954 Trave Cases § 67,913], 
126 F. Supp. 91. 


[Jurisdiction of Regulatory Agency] 


Plaintiff, American Union Transport, Inc., 
appeals from the dismissal of its antitrust 
action to recover treble damages for an 
alleged conspiracy to deprive it of freight 
brokerage charges on the ground of lack of 
jurisdiction because its claim is one under 
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[] 68,053] Lee-Wilson, Inc. v. General Electric Company. 


In the United States Court of Appeals for the First Circuit. No. 4944. Dated May 
19, 1955. 

Appeal from the United States District Court for the District of Massachusetts. 
SWEENEY, Chief Judge. 

Massachusetts Fair Trade Act 

Fair Trade—Enforcement of Fair Trade Prices—Federal Court Actions—Jurisdic- 
tional Amount.—A Federal District Court’s denial of a motion to dismiss a fair trade 
enforcement action on the defendant’s contention that the matter in controversy did not 
exceed the jurisdictional amount of $3,000 was affirmed, where the fair trader had alleged 
in its verifed complaint that the amount in controversy exceeded the amount of $3,000; 
that it had expended large sums of money in promoting its products and had established 
a valuable reputation and good will for the same and for the trade-mark under which 
the products are produced and sold; that the trade-mark had a value in excess of $3,000; 
that the acts of the defendant have caused and threaten to continue to cause irreparable 
damage to it and tend to impair and destroy its valuable good will and the value of its 
trade-mark; and that as a result of the defendant’s acts, other retailers are placed at a 
competitive disadvantage and therefore purchase fewer of its products for resale, promotion 
of the products is adversely affected, the threat of a price war exists, and its trade-mark 
is brought into disrepute with both dealers and the general public. 


See Fair Trade, Vol. 1, J 3410.23. 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Sufficiency 
of Evidence.—A Federal District Court did not commit an abuse of discretion in issuing 
a temporary injunction prohibiting a defendant from continuing its admitted policy of 
selling a fair trader’s products at less than the stipulated resale prices. The court required 
the fair trader to give security in the suin of $1,000, and the defendant had not suggested 
that such an amount was inadequate to protect it in the event the fair trader did not 
make good its claim at the final hearing. 


See Fair Trade, Vol. 1, J 3354. 


Fair Trade—Constitutionality of Massachusetts Fair Trade Act—Massachusetts and 
United States Constitutions.—In reviewing a trial court’s issuance of a temporary injunc- 
tion in a fair trade enforcement action, the court held that the trial court would not have 
been justified in withholding the injunction on the ground that the Massachusetts Fair 
Trade Act was in violation of the Fourteenth Amendment to the United States Constitu- 
tion. The reviewing court further held that the trial court did not commit an abuse of 
discretion in refusing to withhold injunctive relief on the ground that the Massachusetts 
Act was probably in violation of the Declaration of Rights in the Massachusetts Constitution. 


See Fair Trade, Vol. 1, J 3085.23. 
For the appellant: Irving Karg, with whom Fox, Orlov & Cowin was on the brief. 


For the appellee: Warren F. Farr, with whom George C. Caner, Jr., and Ropes, Gray, 
Best, Coolidge & Rugg were on the brief. 


Before MAcruper, Chief Judge, and Woopgury and Harricay, Circuit Judges. 


Opinion of the Court General Electric Company pursuant to the 
Loi Trade Aton Massachusetts Fair Trade Law. Mass. 
Ge L.. (Ter: Ed), Chy93, §$14A-14p, 

General Electric Company, a New York 
district court granting an application for a dena tana ee eee pe aba 
preliminary injunction enjoining Lee-Wilson, chusetts corporation, alleging that ite eae 
Inc., from selling at retail electrical appli- tiff had entered ae numerous fair trade 
ances bearing the name and trade-mark of agreements with retail dealers in Massa- 
General Electric Company at less than the chusetts, pursuant to the Fair Trade Law 
minimum “fair trade” prices established by under which it stipulated minimum resale 


Macruper, Chief Judge [In full text]: 
The appeal here is from an order by the 
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prices at retail for electrical appliances 


manufactured by it and bearing its trade- 
mark; that the defendant was notified of 
these agreements and of the fair trade prices 
stipulated thereunder; that, despite such 
notice, and in violation of the local statute, 
the defendant had sold and was continuing 
to sell electrical appliances manufactured 
by the plaintiff at prices lower than stch 
fair trade prices. The jurisdiction of the 
district court was invoked on the basis of 
diversity of citizenship and an amount in 
controversy in excess of $3,000.00, 28 
WAS! CHsissz 


[Jurisdictional Amount \ 


Since the issuance of the preliminary in- 
junction now appealed from was preceded 
by an order of the district court denying 
a motion to dismiss filed by the defendant, 
the correctness of this ruling is presently 
before us for review. The motion to dis- 
miss was “on the ground that the matter in 
controversy exclusive of interest and costs 
does not exceed the amount of Three Thou- 
sand ($3,000.00) Dollars.” 


The local statute purports to confer upon 
manufacturers a right to enforce a policy 
of retail price maintenance under defined 
circumstances. Hence the amount in con- 
troversy is the value of this asserted right 
against the defendant for which plaintiff 
sought protection by injunction. See Gibbs 
v. Buck, 307 U. S. 66, 74-75 (1939); Brother- 
hood of Locomotive Firemen & Enginemen v. 
Pinkston, 293 U. S. 96 (1934); Berryman v. 
Whitman College, 222 U. S. 334 (1912). 


Appellee’s complaint, which was verified 
as a matter of personal knowledge by afh- 
davit executed by the manager of the Fair 
Trade Section of General Electric Com- 
pany, contained the formal allegation that 
the matter in controversy exceeded, exclu- 
sive of interest and costs, the amount of 
$3,000.00. So far as the sufficiency of the 
complaint is concerned, this formal allega- 
tion was enough unless it appeared “to a 
legal certainty from the rest of the com- 
plaint that the claim is really for less than 
the jurisdictional amount.” Food Fair Stores, 
Inc. v. Food Fair, Inc., 177 F. 2d 177, 182 
(C. A. Ist, 1949); Gibbs v. Buck, 307 U. Si 
66, 72 (1939). There is nothing in the com- 
plaint which negates the formal allegation 
of the existence of the required jurisdic- 
tional amount. 


Trade Regulation Reports 
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But our inquiry does not stop at this point 
where, as here, the defendant in an appro- 
priate way challenged the allegation of the 
jurisdictional amount. At the hearing on 
the motion, the defendant did not offer to 
the district court any evidence bearing on the 
jurisdictional amount, but argued on a prion 
grounds, we gather, that sales below fair 
trade prices can never be damaging to a 
manufacturer. Defendant’s motion “did not 
operate merely as a demurrer, for it did 
not assume the truth of the bill’s aver- 
ments and assert that in spite of their truth 
the complaint failed to state a case within 
the court’s jurisdiction.’ KVOS, Inc. v. 
Associated Press, 299 U. S. 269, 278 (1936). 
This is not changed by the defendant’s 
failure to introduce evidence, because at 
this point the plaintiff had the burden of 
proof in support of its jurisdictional allega- 
tions. McNutt v. General Motors Acceptance 
Corp., 298 U. S. 178, 189 (1936). 


The complaint, in addition to the formal 
averment of jurisdictional amount, further 
alleged that the plaintiff had expended large 
sums of money in promoting and advertis- 
ing said electrical appliances and had estab- 
lished a valuable reputation and good will 
for the same and for the trade-mark under 
which they are produced and sold; that 
said trade-mark had a value in excess of 
$3,000.00; that the unlawful acts of the de- 
fendant, past and threatened, “have caused 
and threaten to continue to cause irrepara- 
ble damage to plaintiff and tend to impair 
and destroy plaintiff's valuable good will 
and the value of plaintiff's trade-mark. As 
a result of the said unlawful acts, other 
retailers in competition with defendant are 
placed at a competitive disadvantage and 
therefore purchase fewer of said appliances 
for resale, promotion of said appliances 
through cooperative advertising is adversely 
affected, the threat of a price war exists, 
and the plaintiff's trade-mark under which 
said appliances are sold is brought into dis- 
repute with both dealers and the general 
public.” These allegations were sworn to 
be true to the personal knowledge of an 
executive of the plaintiff. Certainly a court 
would not be justified in taking judicial 
notice that such sworn allegations of dam- 
age could not be true. The affidavit then 
is competent proof that the plaintiff had 
already suffered damage and would con- 
tinue to suffer damage through defendant’s 
acts unless enjoined. It is not significant, 
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in an action for injunctive relief, that proof 
was not offered to show that this damage 
had already resulted in losses exceeding 
$3,000.00, since if the affidavit is true it 
reasonably may be inferred that a continua- 
tion of defendant’s practices in the indefinite 
future would eventually impair the value of 
the right sought to be protected to an 
amount in excess of $3,000.00. See Reming- 
ton Arms Co., Inc. v. Gatling [1955 TRADE 
CASES J 67,968], 128 F. Supp. 226, 227 (D. C. 
Wis: Pa, t955). 


This being the state of the record, we 
think that the district court, in denying 
the motion to dismiss, was justified in con- 
cluding at that point that the plaintiff had 
adequately sustained its burden to support 
its jurisdictional allegation by a preponder- 
ance of the evidence. In Gibbs v. Buck, 
307 U. S. 66, 71-72 (1939), the Court said: 
“As there is no statutory direction for pro- 
cedure upon an issue of jurisdiction, the 
mode of its determination is left to the 
trial court.’ It may be, therefore, that 
where a complaint on its face contains 
allegations sufficient to support the jurisdic- 
tion of the court, and where a motion to 
dismiss for lack of jurisdiction may neces- 
sitate the determination of complex ques- 
tions of fact or of law, the district court 
may be justified in reserving to a later date 
the hearing and determination of the mo- 
tion to dismiss, meanwhile issuing a tempo- 
rary injunction to prevent a threatened 
irreparable injury to the plaintiff. Compare 
United States v. United Mine Workers of 
America [1946-1947 Trane Cases { 57,544], 
330 U. S. 258, 289-95 (1947). But see KVOS, 
Inc. v. Associated Press, 299 U. S. 269, 278 
(1936). However, that might be, the dis- 
trict court did not choose to follow such 
procedure, but upon the contrary heard and 
denied the motion to dismiss prior to issu- 
ing the temporary injunction. At such 
hearing, both the plaintiff and the defendant 
were content to rest upon the verified bill 
and the motion. As above pointed out, the 
plaintiff at that stage had made a sufficient 
showing to justify the district court in hold- 
ing on to the case and issuing the temporary 
injunction. If the district court, in setting 
down the motion for hearing, had indicated 
that that was to be a final full-dress hearing 
on all issues of fact or law bearing on the 
existence of the jurisdictional amount, the 
parties would have had then a last chance 
to produce all the evidence they had bearing 
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on the jurisdictional issue. In the present 
case we do not gather that the hearing on 
the motion to dismiss was of this nature; 
hence, at some future point in the proceed- 
ing, perhaps at the final hearing, if the 
defendant’s answer denies the truth of the 
formal allegation of jurisdictional amount 
and of the further allegations of the com- 
plaint in support thereof, this issue may 
again be before the court for determination, 
with another opportunity afforded to the 
parties to introduce competent evidence on 
this issue. But of course the burden of 
proof will remain upon the plaintiff. 


[Temporary Injunction] 


On the merits we cannot say that the 
district court committed an abuse of dis- 
cretion in issuing the temporary injunction 
against continuance by the defendant of its 
policy of selling General Electric products 
at less than the stipulated resale prices—a 
policy which the defendant has readily ad- 
mitted. In compliance with Rule 65(c) of 
the Federal Rules of Civil Procedure, the 
order in question required plaintiff forth- 
with to give security in the sum of $1,000.00, 
and appellant has not suggested that this 
amount was inadequate to protect it in case 
the plaintiff did not make good its claim at 
the final hearing. 


[Constitutionality] 


At this preliminary stage the district court 
did not undertake to rule upon the defend- 
ant’s contentions that the Massachusetts 
Fair Trade Law was unconstitutional under 
the Fourteenth Amendment to the Federal 
Constitution, or under corresponding pro- 
visions of the Constitution of Massachusetts. 


In view of Old Dearborn Distributing Co. 
v. Seagram-Distillers Corp., 299 U. S. 183 
(1936), and Schwegmann Brothers Giant 
Super Markets v. Eli Lilly & Co. [1953 Trape 
Cases { 67,516], 205 F. 2d 788 (C. A. 5th, 
1953), cert. denied 346 U. S. 856, 905 (1953), 
the district court would certainly not have 
been justified in withholding a temporary 
injunction on the ground that the state stat- 
ute was in violation of the Fourteenth 
Amendment. 


And we think that the district court did 
not commit an abuse of discretion in refus- 
ing to withhold a preliminary injunction on 
the ground that the state statute was prob- 
ably in violation of the Declaration of Rights 
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in the Massachusetts Constitution. The 
Supreme Judicial Court of Massachusetts 
has not so held, though we understand that 
the question is now pending in litigation 
before it. In the absence of a decision on 
this matter of state law by the highest 
court of the state, decisions of the state 
superior court upholding the constitution- 
ality of the law are binding on a federal 
court in litigation based upon diversity of 
citizenship. Furthermore, though similar 
fair trade laws have been held unconstitu- 


tional by the highest courts of a few states, 
under their respective local constitutions, the 
great weight of authority is to the contrary, 
as appellant is bound to concede. See, for 
instance, Lionel Corp. v. Grayson-Robmson 
Stores, Inc. [1954 Trave Cases § 67,717], 15 
N. J. 191, 104 A. 2d 304 (1954); General 
Electric Co. v. Masters, Inc. [1954 TRADE 
Cases J 67,776], 307 N. Y. 229, 120 N. E. 2d 
802 (1954). 


The order of the District Court is affirmed. 


[7 68,054] Baim & Blank, Inc. and Baim & Blank Television Service, Inc, v. Bruno- 
New York, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
92-1. Filed May 2, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Discovery and Inspection—Protective Order Against Disclosure of Information.—Plain- 
tiffs, which consented to the defendant's motion for discovery and inspection and made 
available to the defendant’s representative (a public accountant) various records, were 
entitled to a protective order enjoining the defendant or any of its representatives from 
disclosing the income tax returns, profit and loss statements, and other business records 
to individuals who were being sued by the plaintiffs in other actions. The evidence dis- 
closed that the defendant’s accountant proposed to make the information derived from 
the plaintiffs’ records available to the individuals in the other actions. The defendant’s 
contention that the court’s power to grant a protective order is limited to depositions 


and does not extend to inspection and discovery was held to be without merit. 
See Private Enforcement and Procedure, Vol. 2, 7 9013.825. 


For the plaintiffs: Malkan & Ellner (J. Robert Ellner, of counsel), New York, N. Y. 
For the defendant: Spiro, Felstiner & Prager (William W. Prager and Berthold H. 


Hoeniger, of counsel), New York, N. ve 


[Protective Order Sought] 


Epwarp WEINFELD, District Judge [Jn full 
text]: Plaintiffs seek a protective order 
pursuant to Rule 30(b) of the Federal Rules 
of Civil Procedure enjoining the defendant 
and its representatives from disclosing or 
publishing information discovered under 
Rule 34. The plaintiffs heretofore con- 
sented to a motion made by the defendant 
for the order of discovery and irispection. 
They have made available for examination 
by the defendant’s representative, a certi- 
fied public accountant, various books and 
records, including profit and loss statements 
and corporate income tax returns. There 
appears to have been no restriction upon 
the defendant in its examination. 

The action is brought to recover damages 
for alleged violations of the Robinson-Pat- 
man and Sherman antitrust laws. Plaintiffs 
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have also instituted nine other antitrust 
suits against various defendants. The de- 
fendant herein, however, has no connection 
with the other actions. 

Upon the completion of his examination 
of the plaintiffs’ records on behalf of this 
defendant, the accountant, who never previ- 
ously represented any of the other defend- 
ants, was retained by several of them. 


[Disclosure of Information] 


The plaintiffs charge, and it is not denied, 
that the defendant’s accountant proposes 
to make the information derived from the 
plaintiffs’ records, including the tax returns, 
available to his newly acquired clients and 
possibly to others in the industry. He has 
already relayed to attorneys for two de- 
fendants in the other actions “certain infor- 
mation which he obtained during his exami- 
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nation thus far of the plaintiffs’ books and 
records.” The accountant states he is un- 
der professional obligation to his clients 
and that “such obligation could not be 
disregarded.” JI am unaware of any canon 
of ethics governing the accounting pro- 
fession which commands an accountant, 
engaged by one client to examine a third 
party’s books under a court order, to sub- 
mit the information so obtained to another 
client who is not an immediate party to the 
suit. Be that as it may, I am of the view 
that under the circumstances here present, 
the confidential information derived from 
the income tax returns and the supporting 
records and books may not be disclosed to 
third persons. The contents of the tax re- 
turns produced during the course of a depo- 
sition or discovery under the Rules, whether 
by voluntary action or pursuant to court 
order,’ should be protected against public 
disclosure in accordance with the policy 
reflected by the Internal Revenue Code. 


The accountant, in an affidavit submitted 
in opposition to the motion, charges that 
his examination revealed probable under- 
statement of income reported by one of the 
plaintiff corporations by reason of failure 
to record sales and commissions. Evidently 
this is part of the information which the 
accountant, a former special agent of the 
Bureau of Internal Revenue, feels he is 
under a professional duty to reveal to his 
clients who are not parties to this suit. The 
statement of the proposal carries its own 
condemnation. The potential abuses are 
apparent. I think it is unnecessary to decide 
whether the contemplated action is in fact 
motivated by bad faith or is intended to 
harrass, oppress or embarrass the plaintiffs. 
It is sufficient that the proposal carries 
within it the seed of abuse. Finally the 
defendant here having had the benefit of a 
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full inspection and discovery cannot be 
prejudiced by restraining the circulation of 
the knowledge derived therefrom to third 
persons. If the law has been violated the 
information should be submitted to the 
proper authorities and not to private parties 
engaged in bitterly contested litigation.® 
Parenthetically, it is noted that the plain- 
tiffs, upon the argument of the motion, 
consented to a full disclosure by defendant 
to governmental officials and agencies of 
any and all facts derived from the inspec- 
tion and discovery. Of course, even with- 
out such consent the government may com- 
mand this information. 


The ruling herein does not deprive the 
other defendants of the remedies permitted 
under the Rules governing deposition-dis- 
covery procedure. Upon a proper showing 
each defendant in its own suit may compel 
the plaintiffs to submit to separate exami- 
nations or discoveries.* The plaintiffs’ rec- 
ords were subject to discovery and inspec- 
tion by the defendant only because good 
cause was shown. The defendants in the 
other suits are required to show no less 
to secure an examination of plaintiffs’ in- 
come tax returns and other records. They 
may not obtain these by indirection. 

The plaintiffs are entitled to an appropri- 
ate order enjoining the publication or dis- 
closure by the defendant or any of its 
representatives of the income tax returns, 
profit and loss statements, books and rec- 
ords or other abstracts thereof pending the 
trial of the action. This of course does not 
restrict the use by the defendant of the 
discovered information for trial preparation 
or at the trial proper. 


[Protective Order Proper] 


Finally the defendant’s contention that 
the Court’s power to grant a protective 


1 Since plaintiffs made the tax returns ayail- 
able we are not faced with the question of 
whether, in the first instance, a party’s income 
tax returns are subject to discovery under the 
Rules, on which question the authorities are 
divided. Compare: Nola Electric v,. Reilly, 
S. D. N. Y., 11 FRD 103, cert. denied, sub. nom. 
Reilly v. Goddard, 340 U. S. 951: Tollefsen v. 
Phillips, D. Mass., 16 FRD 348; Connecticut 
Importing Co, v. Continental Distilling Corp., 
D. Conn., 1 FRD 190: Mullen v. Mullen, D. 
Alaska, 14 FRD 142; Reeves v. Pennsylvania 
R. Co., D. Del., 80 F. Supp. 107; The Sultana, 
W. D. N. Y., 77 F. Supp. 287, with: United 
Motion Theatre Company v. Haland, 6 Cir., 199 
F. 2d 371; Maddox v. Wright, D. D. C., 103 F. 
Supp. 400; Austin v. Aluminum Co. of America, 
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E. D. Tenn., 15 FRD 490; O’Connell v. Olsen & 
Ugelstadt, N. D. Ohio, 10 FRD 142; Garrett v. 
Faust, E. D. Pa., 8 FRD 558; Welty v. Clute, 
W.D.N. Y., 2 FRD 429, 

* Internal Revenue Code (1954) § 6103; see 
former 26 U. S. C. §55. The policy is under- 
scored by the penal provisions of the Code 
which provide that ‘‘* * * [I]t shall be unlawful 
for any person to print or publish in any 
manner whatever not provided by law any 
income return, or any part thereof or sources 
of income, profits, losses, or expenditures ap- 
pearing in any income return * * #’’, (§ 7213) 

5Cf. United States v. First Nat. Bank of 
Mobile, S. D. Ala., 67 F. Supp. 616, 625. 

*Cohen v. Avco Corp. [1953 TRADE CASES 
{| 67,445], S. D. N. Y., 14 FRD 470. 
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Giant Super Markets 


order under Rule 30(b) is limited to depo- 
sitions is without substance. The pre-trial 
deposition-discovery rules constitute an in- 
tegrated procedure and the Court’s power 
to issue protective orders extends to in- 
spection and discovery provisions as well 
as to the taking of depositions pursuant to 
Rule 26.° Rule 34 specifically provides that 
discovery is “subject to the provisions of 
Rule 30(b)” and under that rule the Court 
has the power to enter any “order which 
justice requires to protect the party or 
witness from annoyance, embarrassment or 


oppression.” ° But separate and apart from 


the specific authority so granted, the Court 
under its general equity powers may issue 
an order as provided herein. It is not un- 
usual practice in this District to impound 
and seal papers or records, when the facts 
warrant such action, subject to the right 
of interested parties to apply for orders 
unsealing them as required. 


Counsel are requested to agree upon the 
form of the order to be entered; if they 
cannot so agree, proposed orders may be 
submitted upon one day’s notice. 


[7 68,055] Dr. G. H. Tichenor Antiseptic Co. v. Schwegmann Brothers Giant 
Super Markets, a commercial partnership, John G. Schwegmann, Jr., Paul S. Schweg- 
mann, Anthony Schwegmann, Wilired J. Meyer, Charles Acquistapace, Ernest Barrios, 


and O’Neil Barrios. 


In the Supreme Court of Louisiana. No. 41930. Dated April 1, 1955. 
Appeal from the Civil District Court, Parish of Orleans, Division “F”’; the Honorable 


ALEXANDER E. RAINoLD, Judge. 


Louisiana Fair Trade Act 
Fair Trade—Constitutionality of Louisiana Fair Trade Act—Appeal—aAn appeal from 
a decision upholding the constitutionality of the Louisiana Fair Trade Act was dismissed 
by the Louisiana Supreme Court on the grounds that the Court was without appellate 
jurisdiction of the case since the record did not affirmatively show that there was in dis- 
pute a sum in excess of $2,000, and that the case did not fall within any other class of 
cases over which the Court is given appellate jurisdiction by the Louisiana Constitution. 


See Fair Trade, Vol. 1, J 3085.20. 


For the plaintiff: Jones, Walker & Waechter, New Orleans, La. 
For the defendants: Wisdom & Stone, New Orleans, La. 
Dismissing an appeal from a decision of the Louisiana Civil District Court, Parish 


of Orleans, 1954 Trade Cases { 67,773. 
[Lack of Appellate Jurisdiction] 


HawrHorne, Justice [Jn full text]: This 
is an appeal by the defendants from a judg- 
ment perpetuating a preliminary writ of in- 
junction against them and restraining them 
from advertising, offering for sale, or sell- 
ing Dr. Tichenor’s antiseptic at prices less 
than the minimum retail prices set by the 
plaintiff under a certain fair trade contract. 


This court is without appellate juris- 
diction of this case as the record does not 
affirmatively show that there is in dispute 
a sum in excess of $2000.00, nor does it 
fall within any other of the classes of cases 
of which this court is given appellate juris- 
diction by Article 7, Section 10, of the 


Constitution. That this court is without 
appellate jurisdiction is conceded by appel- 
lants and appellee, who have filed a joint 
motion to transfer the case to the Court 
of Appeal for the Parish of Orleans. 


[Case Transferred] 


For the reasons assigned this case is 
ordered transferred to the Court of Appeal 
for the Parish of Orleans, provided that 
the record is filed in that court within 30 
days from the date on which this decree 
shall become final; otherwise the appeal will 
be dismissed. The appellants are to pay the 
costs of the appeal to the Supreme Court; 
all other costs are to await the final dispo- 
sition of the case. 


5 Cf. Hickman v. Taylor, 329 U. S. 495, 505; 
Louis Weinberg Associates, Inc. v. Monte 
Christi Corp., S. D. N. Y., 11 FRD 514; Moore’s 
Hederal Practice, 2d Ed., | 34.19[2]. 
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6 Hickman v. Taylor, supra, note 5, pp. 507, 
508. 
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[| 68,056] Cooperative Warehouse, Inc. v. Lumberton Tobacco Board of Trade, Inc. 


In the Supreme Court of North Carolina. Spring Term, 1955. No. 665—Robeson. 
Filed April 20, 1955. 


Appeal by plaintiff for Crirron L. Moorr, J., at February-March Civil Term 1954 
of Robeson, to Fall Term 1954 of Supreme Court as No. 679, carried over to Spring 
Term 1955 as No. 665. 

North Carolina Tobacco Boards of Trade Law 


Combinations and Conspiracies Under State Laws—Practices—Allocation of Selling 
Time for Tobacco.—The allotment of daily selling time for the sale of tobacco in ware- 
houses in accordance with a “floor space system” which was adopted by a local tobacco 
board of trade did not constitute a regulation in restraint of trade, but constituted 
a reasonable regulation of selling time and a reasonable exercise of the authority con- 
ferred on the board of trade by a North Carolina statute, which authorizes tobacco 
boards of trade to make reasonable rules and regulations for the sale of leaf tobacco 
by auction. The statute provided that nothing therein contained shall authorize the 
organization of any association having for its purpose the control of prices or the 


making of rules and regulations in restraint of trade. 


See Combinations and Conspiracies, Vol. 1, J 2339. 
For the plaintiff: F. D. Hackett and Robert Weinstein. 
For the defendant: Varser, McIntyre & Henry. 


[Allotment of Selling Time] 


Civil action to have rules and practice 
of allotment of daily selling time upon the 
Lumberton Tobacco Market (1) declared 
null and void; (2) that defendant Lumber- 
ton Tobacco Board of Trade be declared 
affected with a public trust; (3) that it be 
required and enjoined to allot to plaintiff 
a fair and equal portion of the over-all 
selling time allotted to the Lumberton 
Market; (4) that it be restrained from 
counting in said apportionment any ware- 
house, or warehouse building, not intended 
to be actively used or presently actively 
used for the auction sale of leaf tobacco 
at said market; and (5) for such other 
and further relief as to the court may seem 
just and proper. 


[Trial Court's Findings] 


The cause coming on for hearing, and 
at the close of evidence the court, being 
of opinion that there is no issue of fact 
to be determined by the jury, dismissed 
the jury; and, having heard the testimony 
of witnesses for plaintiff and defendant, 
stipulations of counsel, documentary evi- 
dence and admissions in the pleadings, and, 
having personally viewed the tobacco ware- 
houses involved in this action, by consent 
of plaintiff and defendant, the court finds 
therefrom the following facts: 

“(1) The Bright Belt Tobacco Ware- 
house Association is a voluntary trade as- 
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sociation, including in its membership 
practically all of the warehouses engaged 
in the auction sale of leaf tobacco in 
Georgia, Florida, North Carolina, South 
Carolina and Virginia; seventy-four mar- 
kets, including the Lumberton market, 
are members of the association. The 
Association makes regulations controlling 
the sales of tobacco at auction on the 
several markets, that is, it fixes the 
opening and closing dates of the markets 
for auction sales of tobacco and deter- 
mines the number of hours tobacco may 
be sold per day, the number of days per 
week, and the number of baskets that 
may ‘be sold per day, on a given market. 
Non-member markets are governed by 
the same selling regulations as member 
markets. The Association was organized 
in April 1945 and has made regulations 
governing sales of tobacco, as above 
stated, since that date. ‘The primary 
reason (for allotment of selling time on 
tobacco markets) is to keep the flow of 
tobacco, the total amount of tobacco sold, 
below the amount that the processing 
plants can redry. Tobacco is perishable 
* * * it is highly desirable and necessary 
that order be maintained in the process 
of sales. Sales should stop and start at 
uniform intervals, in order that growers 
may know when their tobacco will be 
Sold tee. *. 


“(2) The defendant, Lumberton To- 
bacco Board of Trade, is a member of 
the Bright Belt Tobacco Warehouse As- 
sociation and said Association makes 
regulations governing the auction sales of 
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tobacco on the Lumberton Market. The 
Lumberton Market is known as a ‘Three 
Set Market,’ that is, for a major portion 
of its selling season it has three sets of 
buyers, and three separate auction sales 
can be and are conducted simultaneously 
on this market. For the 1953 season, the 
Association provided five and one-half 
(5%) hours selling time per day, five 
days per week, on the Lumberton Mai- 
ket, and allocated the maximum sale of 
400 baskets per hour for each set of 
buyers on this market. The result was 
that under the regulations of the As- 
sociation the Lumberton Market was 
permitted to sell daily 6,600 baskets of 
tobacco during the 1953 season. The 
same allocation of 6,600 baskets per day 
was made by the Association to the Lum- 
berton Market each year from and after 
the organization of the association and 
the Lumberton Market had observed this 
selling limitation under prior regulatory 
agency each year from 1942 to the organ- 
ization of the Association. 


“(3) The defendant, Lumberton To- 
bacco Board of Trade, is a non-stock cor- 
poration, incorporated in 1942 under the 
provisions of Section 465, Chapter 106, 
of the General Statutes of North Carolina, 
and its members are warehousemen and 
purchasers of leaf tobacco at auction, 
of the Lumberton market. The defendant 
is authorized by statute ‘To make reason- 
able rules and regulations for the eco- 
nomic and efficient handling of the sale 
of leaf tobacco at auction on the ware- 
house floors’, of Lumberton, but it is not 
authorized to make rules and regulations 
for ‘The control of prices’ or ‘In restraint 
of trade’. 


“(4) In the preamble to the Constitu- 
tion and By-Laws of the defendant cor- 
poration, is the following: ‘That the 
Lumberton Tobacco Board of Trade, Inc. 
has been organized and chartered in order 
that persons, firms and corporations en- 
gaged in the tobacco industry of Lumber- 
ton may become associated and prescribe 
such reasonable rules and regulations as 
experience has shown are necessary for 
the honest, orderly and economic conduct 
of the said business.’ 

“And Section WIII of said Constitu- 
tion and By-Laws is as follows: ‘Each 
member by the application of member- 
ship, and the acceptance of same, shall 
be deemed to have as fully consented and 
agreed to all of the terms and provisions 
of the by-laws, rules and regulations, as 
if he had duly entered into a written con- 
tract with the Lumberton Tobacco Board 
of Trade, embodying the same and con- 
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taining his and its convenant to keep 
and perform the same.’ 


“(5) That for the selling season of 
1942, and for each season thereafter, in- 
cluding 1953, the defendant has by regu- 
lation put into effect what is known as 
the ‘Floor Space System’ of allotting 
selling time among the member ware- 
housemen of the Lumberton Market. 
The majority of tobacco markets use this 
system. Under this system the ware- 
houseman is permitted to sell a certain 
number of baskets of tobacco per day. 
The number of baskets allotted to him, 
in relation to the total number of baskets 
allotted to the entire Lumberton Market, 
is in the same ratio as the number of 
square feet of floor space in the ware- 
house, owned, leased and controlled by 
him, bears to the total number of square 
feet of floor space in all of the ware- 
houses on the Lumberton Market. For 
example, if he owns, leases and controls 
ten per cent of the warehouse floor space 
on the market, he received ten per cent 
of the total daily basket allotment for 
the market. Under this system, if a ware- 
houseman (often a group of persons) 
owns, leases and controls a number of 
warehouses, he is permitted to sell his 
entire allotment in one warehouse, if it 
is large enough and he so elects; this 
is known in the trade as “Transferring 
Selling Time’. 

‘From a warehouseman’s standpoint 
(this) makes a difference in his overhead; 
same thing is true of purchasers of to- 
bacco, if they have to go to sixteen ware- 
houses per day as against six warehouses, 
why naturally (they) have more expense 
with labor and truck hire; from the 
grower’s standpoint, he pays the bill for 
the whole operation, the cheaper (the) 
market process, (the) more he gets for 
histstobaccome a ets 

“Under this system a warehouseman 
may put more baskets on his warehouse 
floor than is allotted to him for a given 
day (this excess is known as ‘overage’). 
If another warehouseman, or other ware- 
housemen, have for sale less baskets than 
allotted to them, then the warehouseman 
with the overage may sell his overage. 
This right is rotated, in order, among all 
the warehousemen, all having an equal 
chance to sell overage. The ‘Floor Space 
System’ is the prevailing custom in the 
industry. 


“(6) In 1942 there was 402,125 square 
feet of warehouse floor space on the 
Lumberton Market, in ten warehouses, 
owned and controlled by five warehouse- 
men (groups); and there were sales in 
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only five warehouses. A basket of tobacco 
occupies only twenty square feet. 132,000 
square feet of floor space (plus some 
small addition to prevent crowding and 
for convenience in handling, loading and 
unloading) would have been sufficient 
to sell the entire 6,600 baskets allotted 
to the Lumberton Market. Competition 
among warehousemen for larger percent- 
age of the basket allotment, resulted in 
the construction of additional warehouses. 
In 1946 there were fourteen warehouses, 
owned or controlled by six warehousemen 
(groups) within 636,213 square feet of 
floor space (even though one warehouse 
was removed from the industry entirely 
and not considered in the allotments). In 
1947 one warehouse was enlarged, mak- 
ing total floor space of 668,291 square 
feet on the market. In 1951 there were 
eighteen warehouses, owned or controlled 
by seven warehousemen (groups) with 
872,275 square feet of floor space. In 
1953 there were twenty warehouses, owned 
or controlled by eight warehousemen, 
with 1,363,628.97 square feet of floor 
space. All the while from 1942 to 1953 
inclusive, the basket allotment for the 
Lumberton Market remained the same 
each year, 6,600, requiring only 132,000 
to 200,000 square feet of floor space for 
actual auction sales. In 1953 there were 
regular sales in only eight warehouses. 

“(7) From 1942 to 1953 inclusive, the 
greater part of the surplus floor space 
on the Lumberton market was used for 
storage of green tobacco (tobacco which 
had been sold but not redried) and re- 
dried tobacco in hogsheads. One ware- 
house was used for storage of cotton, a 
part of another for storage of lumber and 
building supplies, part of another for 
storage of tractors and automobiles, and 
parts of others for storage of miscel- 
laneous items. Tobacco has never been 
sold at auction in some of the warehouses. 
Leases of the warehouses for storage, 
provide that the lessees will make the 
warehouses available for auction sale of 
tobacco, if required. 


“(8) In the trade as a whole (not just 
in Lumberton), ‘Not more than fifteen 
per cent to twenty per cent of floor space is 
needed for actual auction sale of the crop.’ 


‘Storage of green tobacco and hogs- 
head tobacco is considered in the in- 
dustry as essential to the efficient and 
economic handling of flue cured tobacco 
at auction. Without the means of ade- 
quately taking care of tobacco after it 
leaves the auction, your whole operation 
breaks down and it is just as necessary 
and as important part of the marketing 
process as the actual auction sale itself.’ 
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‘Here there are two or three redrying 
plants’ in Lumberton. 

‘Experience in the industry shows that 
lack of storage space for green tobacco 
slows the selling process, causes farmers 
to keep tobacco on hand longer, result- 
ing in deterioration of tobacco and de- 
crease in its value.’ 

“Storage space is important for the 
Stabilization Corporation, which is the 
world’s largest Farmers Cooperative. It 
administers a loan program, ninety per 
cent parity support guaranteed under 
Federal legislation to the growers. If 
tobacco does not bring a bid above sup- 
port price, the Stabilization Corporation 
takes it, processes and stores it through 
the facilities of the industry until it can 
be resold. The profit is distributed to 
the growers. The Stabilization Corpora- 
tion is not permitted to own warehouses 
for storage or redrying plants. 

“(9) The defendant, Lumberton To- 
bacco Board of Trade, Inc., adopted a 
resolution on April 12, 1951 in part, as 
follows: ‘* * * It is expressly provided 
that the owner or operator of tobacco 
warehouses in the City of Lumberton 
shall have the right and privilege to trans- 
fer part or all of any selling time allotted 
to any warehouses, which he may operate 
to any other warehouses that he may own 
or operate. 

‘This resolution shall become operative 
and be binding upon the warehousemen 
operating warehouses in the City of 
Lumberton beginning with the tobacco 
selling season of 1951, and continuing 
each successive year thereafter and in- 
cluding tobacco selling season of 1956,’ 

“(10) That the plaintiff, Cooperative 
Warehouse, Inc., is a corporation, organ- 
ized in January 1953, under the provi- 
sions of Article 19, Chapter 54, Sub- 
chapter V of the General Statutes of 
North Carolina, for the cooperative mar- 
keting of tobacco and other farm prod- 
ucts; that it erected a tobacco warehouse 
just outside the city limits of Lumberton, 
and within 1,000 feet thereof, said ware- 
house being completed in July 1953, and 
contained 209,861.92 square feet of floor 
space; that in January 1953 plaintiff ap- 
plied for membership in the Lumberton 
Tobacco Board of Trade, defendant, was 
accepted for membership and paid its 
fee, and received a copy of the by-laws 
in February 1953, and its Secretary in 
February 1953 discussed with an officer 
of the defendant the method of alloting 
selling time; that on July 14, 1953 the 
plaintiff wrote a letter to the defendant, 
in part, as follows: ‘The Board of Di- 
rectors of Cooperative Warehouse, Inc. 
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advise that this warehouse was organized 
and constructed for the sale of leaf to- 
bacco, and all of the selling time allotted 
or assigned to this warehouse will be 
used in this warehouse. The Directors 
further advise that the Lumberton To- 
bacco Board of Trade be requested by 
them that Cooperative Warehouse, Inc. 
and all other warehouses be allotted only 
that portion of the total sales time, as- 
signed to the Lumberton Market, that 
will be used in the warehouse, claiming 


Carolina Group 
Hedgepeth Group 
Star Group 
Liberty Group 
Cooperative W’hse 
Dixie Group 
Smith Group 


“According to the ‘Floor Space Sys- 
tem’, plaintiff received its pro rata share. 
These allotments were approved by the 
members except the plaintiff. The repre- 
sentative of the plaintiff at the meeting 
objected to these allotments and in- 
formed the meeting that the plaintiff 
could not agree until there was a meeting 
of its directors, further stated he could 
find nothing in the by-laws as to how 
allotments were to be made, and was ad- 
vised that allotments were adopted upon 
the recommendation of the Sales Com- 
mittee each year before the market opened. 
Plaintiff's representative made no motion 
for change of method for allotting 
selling time. 

“(12) That the plaintiff filed this action 
for injunctive relief on July 25, 1953. 

“(13) All of the twenty tobacco ware- 
houses on the Lumberton market are 
constructed in the way and manner of 
tobacco warehouses generally, in the in- 
dustry, and all are fit and suitable for 
auction sale of leaf tobacco if goods in 
storage were removed.” 

Then there follow separate findings of 
fact, Numbers 14 to 32, both inclusive, 
in respect to the use to which each ware- 
house in the various groups listed in para- 
graph (11) above is devoted,—including 
the Cooperative Warehouse. 

Then the court continued findings of 
fact as follows: 

(33) All of the twenty tobacco ware- 
houses on the Lumberton market are 
available for auction sales of tobacco. 
It would not be economical to have twenty 
aution sales per day. 
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credit for the selling time or floor space 
for such allotment.’ 


“(11) That the plaintiff was represented 
by its secretary at a meeting of the 
Lumberton Tobacco Board of Trade on 
July 16, 1953, the plaintiff then being a 
member thereof; and at said meeting 
the above letter of plaintiff to defendant 
was read * * * ‘Tt was received as in- 
formation with no action Taken’, and at 
said meeting the following allotments 
were approved and adopted: 


Square Feet Baskets 
by iA ee 261,080.11 1264 
Pree  u 155,186.91 751 
eget ©. 165,913.09 803 
bye 261,080.12 1264 
ae. 209,861.92 1016 
ee 118,517.91 573 
eke ok 124,336.91 602 
etal 67,652.00 327 


“(34) The plaintiff used approximately 
82.5 per cent of the selling time allotted 
to it during the 1953 season, including 
overage sales. At times during the season, 
it could have sold more than its allotment. 


“(35) The plaintiff constructed a ware- 
house with more floor space than it 
needed for auction sale of tobacco, in 
fact more than was needed to sell the 
entire allotment to the Lumberton Mar- 
ket; likewise, the other warehousemen 
had acquired much more floor space than 
was actually needed for the auction sale 
of tobacco. The only difference between 
the situation of the plaintiff and the situa- 
tion of the other members of the de- 
fendant corporation is that the plaintiff's 
facilities are all under one roof.” 


[Trial Court's Conclusions] 


Upon the foregoing findings of fact, the 


Court concludes as a matter of law: 


“(a) That the allotment of selling time 
in accordance with ‘Floor Space System’ 
by defendant is not and was not for the 
selling season, 1953, unreasonable, ar- 
bitrary or inequitable, but constitutes 
a reasonable regulation of selling time 
and a reasonable exercise of the authority 
conferred on the defendant by statute. 


“(b) That the allotment of selling time 
in accordance with the ‘Floor Space Sys- 
tem’ by the defendant is not and was not 
for the selling season 1953, a regulation 
in restraint of trade. 


“(c) That the defendant’s motion for 
judgment as of nonsuit at the close of all 
the evidence should be allowed.” 
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Thereupon the court 

“Ordered, Adjudged and Decreed that 
the plaintiff's action be and the same 1s 
hereby dismissed, and that the injunctive 
relief sought by the plaintiff is hereby 
denied, and that the plaintiff pay the 
costs to be taxed by the Clerk.” 


Plaintiff (or petitioner) appeals there- 
from to Supreme Court of North Carolina, 
and assigns error. 


[Issue] 


WINBORNE, Justice [In full text]: Appel- 
lant states this as the question presented 
on this appeal: “Did the court err in 
holding that the regulation brought into 
question was a reasonable exercise of the 
authority conferred upon the defendant by 
statute and that the same was not in re- 
straint of trade?” Upon careful considera- 
tion of the subject this Court holds that 
the court did not so err. 


[Statute] 


In this connection, it is noted that the 
General Assembly of North Carolina in 
1933 enacted a statute, P. L. 1933, Chapter 
268, entitled “An act to authorize tobacco 
boards of trade to make reasonable rules 
and regulations for the sale of leaf tobacco 
by auction”. This Act provides in per- 
tinent part: 


“Section 1. That tobacco warehouse- 
men and the purchasers of leaf tobacco, 
at auction, on warehouse floors, are here- 
by authorized to organize either as 
non-stock corporations, or voluntary as- 
sociations, Tobacco Boards of Trade in 
the several towns and cities in North 
Carolina in which leaf tobacco is sold 
on warehouse floors, at auction. 


“Section 2. Such Tobacco Boards of 
Trade as may now exist, or which may 
hereafter be organized are authorized to 
make reasonable rules and regulations for 
the economical and efficient handling of 
the sale of leaf tobacco at auction on 
the warehouse floors in the several towns 
and cities in North Carolina in which 
an auction market is situated. 


“Section 3. The Tobacco Boards of 
Trade in the several towns and cities in 
North Carolina are authorized to require 
as a condition to membership therein 
the applicants to pay a reasonable mem- 
bership fee and the following schedule of 
maximum fees shall be deemed reason- 
able, to wit: (Omitted because not per- 
tinent to this appeal). 
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“Section 4. Membership, in good stand- 
ing, in a Local Board of Trade shall be 
deemed a reasonable requirement by 
such Board of Trade as a condition to 
participating in the business of operating 
a tobacco warehouse or the purchase of 
tobacco at auction therein * * * 

“Section 5. Nothing in this Act shall 
authorize the organization of any associa- 
tion having for its purpose the control of 
prices or the making of rules and regu- 
lations in restraint of trade. 

“Section 6. This Act shall be in force 
from and after its ratification—Il8th day 
of April A. D. 1933.” 


This statute was codified and became 
G. S. 106-465. 


And the General Assembly, 1951 Session 
Laws of North Carolina, Chapter 383, by 
“An Act to Amend G. S. 106-465, provided 
for optional non-participating memberships 
in Tobacco Boards of Trade” by inserting 
after the paragraph reading: ‘‘“Membership, 
in good standing * * *,” provision that 

“\Membership in the several boards of 
trade may be divided into two categories: 

“A. Warehousemen. 

“B. Purchasers of leaf tobacco other 
than warehousemen.” 

“Purchasers of leaf tobacco may be: 
(1) Participating, or (2) Non-participat- 
ing. The holder of a membership as a 
purchaser of leaf tobacco shall have the 
option of becoming, upon written notice 
to the Board of Trade, either a partici- 
pating or a non-participating member. 
Individuals, partnerships, and/or corpora- 
tions who are members of Tobacco Boards 
of Trade, established under this Act or 
coming within the provisions of this Act, 
as non-participating members shall not par- 
ticipate in or have any voice or vote in the 
management, conduct, activities, allotment of 
sales time, and/or hours, fixing the dates of 
the opening or closing of tobacco auction 
markets, or m any other manner or re- 
spect.” (Italics ours) 

The Act of 1951 also provided that “All 
laws and clauses of laws in conflict with 
this Act are hereby repealed,” and that 
the Act shall become effective upon ratifica- 
tion, which was done 27 March, 1951. 


[Business Affected with Public Interest] 

In this connection, even before the en- 
actment of the above statute in 1933, this 
Court upheld the principle that the business 
of operating warehouses for the public mar- 
keting of tobacco is one affected with a 
public interest, and subject to reasonable 
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public regulations. The Court so held in 
Gray v. Warehouse (1921), 181 N. C. 166, 
106 S. E. 657. 


In the Gray case, supra, Clark, C. J., in 
writing the main opinion, quotes this principle: 


“The sale of tobacco at auction at to- 
bacco warehouses is a business affected 
with a public interest, and those carrying 
it on are under the duties and obligations 
by common law to carry it on in a way 
that is reasonable and beneficial to the 
HODACComUrademtmnate 


And Hoke, J., in a concurring opinion in 
the Gray case, supra, had this to say: 


“Subject to such reasonable rules and 
regulations as may be established by the 
public agencies, and when not interfering 
with same, the authorities in control and 
management of these warehouses have 
the power to establish for themselves 
such reasonable rules and regulations as 
may be required to promote business ef- 
ficiency and insure fair and honest deal- 
ing in the transactions occurring there.” 


Here it may be noted that so much of the 
common law as has not been abrogated or 
repealed by statute is in full force and 
effect within this State. G. S. 4-1, formerly 
C. S. 970. See Elliott v. Elhoti, 235 N. C. 
153, 69 S. E. 2d, 224, and cases there cited. 


And since the enactment of the statute 
of 1933, the principle has been recognized 
in the light of the provisions of the statute. 
See Warehouse Assn. v. Warehouse (1949), 
23 Ne CG, 14256) Sve. 2dl 391) and Board 
of Trade v. Tobacco Co. (1952), 235 N. C. 
Sil TAS Le Gly ALS 


Indeed, in Warehouse Assn. v. Warehouse, 
supra, Devin, J., later C. J., speaking for the 
Court and of the plaintiff there, Bright 
Belt Warehouse Association, Inc., declared: 


“From the pleadings herein summarized, 
it appears that the plaintiff is an associa- 
tion of tobacco warehousemen. Although 
incorporated without capital stock, and 
given legal entity with power to sue 
and be sued, it is nevertheless a voluntary 
association organized primarily for the 
benefit of those engaged in this business. 
While apparently there is no definite 
criterion or procedure for determining 
membership therein, it would seem that 
those engaged in the business who afhl- 
iate with the plaintiff, contribute to its 
support, attend its meetings, and receive 
whatever benefits are derived, may prop- 
erly be regarded as members thereof.” 
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And Devin, J., continued: 


“It follows that the articles of associa- 
tion for the purposes expressed in the 
charter and by-laws of the plaintiff con- 
stitute a contract between plaintiff and 
its members which imposes certain obliga- 
tion on the members among themselves 
and with respect to the association or 
corporation. Hence, as a consequence of 
membership in an incorporated associa- 
tion for mutual benefit, each member is 
deemed to have consented to all reason- 
able rules and regulations pertaining to 
the conduct of the business which have 
been properly determined and promul- 
satedinget at 


[Membership in Board of Trade] 
In the light of the principle so declared 


in Warehouse Assn. v. Warehouse, supra, it 
is here appropriate to note that this action 
was instituted 25 July, 1953, and plaintiff 
alleges in its complaint that defendant is 


a 


corporation duly created, organized and 


existing with its principal office and place 
of business in the city of Lumberton, North 
Carolina, 


a 


“the purpose of its creation being ‘in 
order that persons, firms and corporations 
engaged in the tobacco industry of Lum- 
berton may become associated and 
prescribe such reasonable rules and regula- 
tions as experience has shown was neces- 
sary for the honest, orderly and economic 
conduct of said business,’ and functions 
as the supervising authority in regulating 
the sale of leaf tobacco at auction on the 
Lumberton Tobacco Market, pursuant to 
the laws of the State of North Carolina 
and particularly Section 106-465, General 
Statutes of North Carolina.” 


Defendant, answering, admits that it is 
corporation, created, organized and exist- 


ing, with its principal office and place of 
business in the city of Lumberton, North 
Carolina, and that it is incorporated for 
the purposes declared in the Charter, and 
in General Statutes of North Carolina, 
Section 106-465, and it has such powers 
as are vested in it by the said statute and 
amendments thereto, as well as the powers 
conferred upon trade organizations at com- 
mon law, and that it functions as the 
supervising authority in regulating the sale 
of leaf tobacco at auction, on the Lumber- 
ton Tobacco Market. 


Therefore, it being admitted that plaintiff | 


has applied for membership, and _ paid 
the required membership fees, and has been 
accepted as a member by defendant, Lum- 
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berton Tobacco Board of Trade, Inc., it 
follows, paraphrasing the language used 
in Warehouse Assn. v, Warehouse, supra, 
that the articles of association for the pur- 
poses expressed in the charter and by-laws 
of Lumberton Tobacco Board of Trade, 
Inc., constitute a contract between it and 
its members, including the present plain- 
tiff, which imposes certain obligation on 
the members among themselves and with 
respect to the corporation. Hence as a 
consequence of membership in the corpora- 
tion for mutual benefit, each member, in- 
cluding the present plaintiff, is deemed to 
have consented to all reasonable rules and regu- 
lations pertaining to the business which have 
been properly determined and promulgated. 


Turning then to the provisions of the 
Act, Chapter 268 of P. L. 1933, it is seen 
that the General Assembly authorized To- 
bacco Boards of Trade, incorporated as 
therein provided, “to make reasonable rules 
and regulations for the economical and 
efficient handling of the sale of leaf tobacco 
at auction on the warehouse floors in the 
several towns and cities in North Carolina 
in which an auction market is situated.” 
And it is seen further that by the amend- 
ment, 1951 Session Laws of North Carolina, 
Chapter 383, the General Assembly pro- 
vided for dividing the membership into 
two categories. “A. Warehousemen. B. 
Purchasers of leaf tobacco other than ware- 
housemen.” And it is significant that the 
General Assembly declared that a holder of 
membership as a purchaser of leaf tobacco 
should have the option of being a par- 
ticipating or a non-participating member, 
and that a non-participating member “shall 
not participate in or have any voice or vote 
in the management, conduct, activities, al- 
lotment of sales time, and/or hours, fixing 
the dates of the opening or closing of 
tobacco auction markets * * *.” (Italics 
added). These provisions clearly indicate 
an intent that such matters come within 
the authority “to make reasonable rules 
and regulations * * *”’ granted by the 
General Assembly. In this connection, the 
Court in Motsinger v. Perryman, 218 N. C. 
15, 9S, E> 2d; Sil, in opinion ‘by Barnhill, 
J., now C. J., expressed the following principle: 


“The authority to make rules and regu- 
lations to carry out an express legislative 
purpose or to effect the operation and en- 
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forcement of a law is not an exclusively 
legislative power, but is rather adminis- 
trative in its nature and may be delegated. 
An administrative commission, within definite 
valid limits, may be authorized to pro- 
vide rules and regulations for the com- 
plete operation and enforcement of the 
law within its expressed general purpose. 
So long as a policy is laid down and a 
standard is established by statute, no un- 
constitutional delegation of legislative power 
is involved in leaving to selected instru- 
mentalities both the making of subordi- 
nate rules within prescribed limits and 
the determination of facts to which the 
policy as declared by the Legislature is to 
apply * * *, The authority granted is to 
‘fill in the details’ in respect to procedural 
and administrative matters. Such board 
may not adopt a rule under such dele- 
gated authority which has the effect of 
substantive law * * *,” 


To like effect are Pue v. Hood, Comr. of 
Banks, 222 eN Vol) 22 Ss) E=Zde soo: 
Sea CULTS eZ ONE Ga lO9 noo Saeco 64— 
Coastal Highway v. Turnpike Authority, 237 
N. C. 52, 74 S. E. 2d, 310; Williamson v. 
Snow, 239 N. C. 493, 80 S. E. 2d, 262, and 
cases cited. 


The 35th finding of fact seems to correctly 
portray the case; that is, 


“The plaintiff construed a warehouse 
with more floor space than it needed for 
auction sale of tobacco, in fact, more than 
was needed to sell the entire allotment to 
the Lumberton.Market; likewise, the other 
warehousemen had acquired much more 
floor space than was actually needed for 
the auction sale of tobacco. The only 
difference between the situation of the 
plaintiff and the situation of the other 
members of the defendant corporation is 
that the plaintiff’s facilities are all un- 
der one roof.” 


And while there are exceptions to certain 
findings of fact and assignments of error 
based thereon, yet in brief of appellant 
filed in this Court no argument is advanced 
in support of either, and hence are deemed 
abandoned. Rule 28 of Rules of Practice 
in.) they sSupremey Court, 1221 NG 5440 
at page 562. 

In the light of the findings of fact, the 
conclusions of law made by the trial court, 
on which judgment below is grounded, are 
proper. The judgment in accordance there- 
with is affirmed. 
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[f 68,057] C. T. Day v. Asheville Tobacco Board of Trade. 


In the Supreme Court of North Carolina. Spring Term, 1955. No. 99—Buncombe. 


Filed April 20, 1955. 


; Appeal by plaintiff from Nerves, J., in Chambers at Ashville, November 1954 (order 
signed 8 December, 1954), Buncombe Superior Court. 


North Carolina Tobacco Boards of Trade Law 


j Combinations and Conspiracies under State Laws—Practices—Allocation of Selling 
Time for Tobacco.—The allotment of selling time and number of baskets for the sale of 
tobacco in warehouses by a tobacco board of trade did not constitute a regulation in 
restraint of trade. A North Carolina statute which authorizes tobacco boards of trade 
to make reasonable rules and regulations for the sale of leaf tobacco by auction is 
sufficiently broad enough to include the authority to make reasonable rules and regulations 
in respect to the allotment of sales time. Although the statute does not authorize the 
organization of any association having for its purpose the control of prices or the making 


of rules and regulations in restraint of trade, there was no invasion of this limitation. 


See Combinations and Conspiracies, Vol. 1, J 2339. 
For the plaintiff: J. Y. Jordan, Jr., and Albion Dunn. 


For the defendant: Williams & Williams. 


[Allotment of Selling Time] 


Civil action (1) to enjoin defendant “from 
attempting to enforce that portion of its 
by-laws adopted October 2, 1954, relating 
to selling time and number of baskets al- 
lotted to plaintiff,’ and (2) to command and 
direct defendant “to revert to the former 
custom and practice of allocating selling 
time on the basis of floor space of the 
various tobacco warehouses operating on 
the Asheville market, including those of 
plaintiff.” 

The record on this appeal is too volumi- 
nous to admit of more than brief recital of 
essential data. It discloses (1) that sum- 
mons for defendant was duly issued and 
served; and that at the same time upon 
verified complaint, used as an afndavit for 
injunctive relief, the Honorable Dan K. 
Moore, Judge holding the regular courts of 
the 19th Judicial District of North Carolina, 
signed an order directing defendant to ap- 
pear before Honorable Zeb V. Nettles, 
Resident Judge of the 19th Judicial Dis- 
trict, at a stated time at the court house 
in Asheville, N. C., and show cause, if any 
it may have, why the injunctive relief 
prayed for in the verified complaint should 
not be granted to plaintiff herein; and (2) 
that defendant filed a verified answer to 
be used as an affidavit. 


[Trial Court’s Findings] 
When the cause came on for hearing 
Judge Nettles entered an order in which, 
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after reciting that he had considered at 
length the affidavits and evidence in the 
matter and arguments of counsel, he made 
findings of fact in pertinent part sub- 
stantially as follows: 


“1. That the defendant is a non-stock 
corporation acting in the capacity of a 
tobacco board of trade in the City of 
Asheville, in which burley leaf tobacco 
is sold in warehouses at auction, with 
such power as is granted by law, in- 
cluding the authority granted by G. S. 
106-465, and the plaintiff C. T. Day is 
and at the times hereinafter mentioned 
was a member of that Association. 


“2. That the Asheville Tobacco Market’s 
selling season for the sale of burley 
tobacco normally runs five or six weeks, 
and the 1954-55 selling season began on 
November 30, and will probably consist 
of five or six weeks. 


“3 That during the selling season of 
1953-54, and for some years prior thereto, 
there were eleven warehouses operating 
in the City of Asheville, with a total ware- 
house floor space of 475,182 square feet, 
and that during the 1953-54 season there 
was sold on the Asheville Market 9,550,016 
pounds of tobacco; that the floor space 
of the warehouses mentioned in this 
paragraph will accommodate 24,722 baskets 
of tobacco. 

“4 That two sets of buyers have been 
assigned to the market and the total per- 
mitted selling time for the Asheville 
Market for the 1954-55 selling season is 
allotted by the Burley Tobacco Ware- 
house Association, which comprises the 
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burley tobacco belt in the southeastern 
section of the United States, such selling 
time will consist of a total of 8 hours 
selling time per day, and the total allotted 
baskets per day for the Asheville Market 
has been allotted at 2880 baskets. 


“5. That during the 1953-54 selling 
season, and for some years prior thereto, 
the warehouses of the Asheville Market 
had unanimously agreed upon the allot- 
ment among themselves of the total al- 
lotted selling time and the total allotted 
number of baskets to be sold per day. 


“6. That on November 13, 1953, and 
prior to the time when the plaintiff had 
given information that he intended to 
build a new warehouse, the defendant 
passed the following resolution relative 
to new warehouses which might be built 
in Asheville, namely: ‘For a warehouse 
to be eligible for a sale the following 
season, the owner or operator should give 
written notice, with specifications of his 
warehouse, to the Supervisor before April 
Isis 


“7. That the resolution mentioned in 
the preceding paragraph was reasonable 
under all the circumstances then and 
there existing, and in order for the ware- 
housemen on the Asheville Market to 
make proper and suitable arrangements 
for the succeeding season. 

“8. That on the 2nd day of January, 
1954, all of the warehousemen operating 
in Asheville at said time, entered into an 
unanimous agreement for the allotment 
of the total selling time and the total 
number of baskets per day allotted for the 
Asheville Market; which agreement, how- 
ever, contained the following provision: 
‘Should an outside firm come into the 
Asheville tobacco market as a new oper- 
ator, this agreement would be null and 
void.’ and said agreement, together with 
said proviso, was incorporated into the 
minutes of the defendant at its meeting 
on January 2, 1954.” 

9. That on January 14, 1954, the Ashe- 
ville Tobacco Board of Trade met in ses- 
sion, and, at request of all the operators 
of tobacco warehouses on the Asheville 
Tobacco Market, amended its by-laws in 
respect to method of allocating selling time, 
and making provision for warehouses erected 
thereafter to participate in the allocation of 
selling time, and the extent of such partici- 
pation in so far as floor space is a factor 
in the allocation of selling time. 


And the findings of fact continue: 
“10. That in March, 1954, the plain- 
tiff purchased a tract of land and sometime 
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thereafter began the erection of a tobacco 
warehouse in Asheville, which had not 
been completed at the time of the insti- 
tution of this action, and which contains, 
or will contain, approximately 125,000 
square feet of floor space, which said 
warehouse has a fire wall dividing floor 
space. 


“11. The plaintiff has not at any time 
complied with the provisions or regula- 
tions passed by the defendant on Novem- 
ber 13, 1953, hereinbefore quoted, nor 
of the regulation of January 14, 1954, 
hereinbefore quoted, not having given 
written notice with specifications of his 
warehouse to the Supervisor before April 
1, 1954, or at any time up to the hearing 
of this cause, and not having applied in 
writing to the Sales Committee or the 
Secretary of the defendant for inclusion 
of said warehouse in any schedule of sales 
on or prior to the lst day of March pre- 
ceding the opening of the marketing 
season in which the applicant desires to 
participate, or at any time prior to Octo- 
ber 2, 1954. 


“12. That the building by the plaintiff 
of a new warehouse adding an additional 
125,000 square feet of floor space had no 
relation to the normal needs of the tobacco 
market in Asheville and was for the 
purpose of securing approximately one- 
fourth of all the selling time and of the 
number of baskets for sale per day, which 
had been allotted to the Asheville market. 


“13. That under date of September 20, 
1954, the plaintiff received a registered 
letter from Jeter P. Ramsey, Secretary- 
Treasurer of the Asheville Tobacco Board 
of Trade, reading as follows: (Deleting 
immaterial matter) 


ON CAs DER 
‘Greenville, N. C. 
‘Dear Sir: 


“The Asheville Tobacco Board of Trade, 
Inc., will hold an important meeting 
Saturday morning, October 2, 1954, com- 
mencing at 9:00 A, M. in the Vanderbilt 
Room in the George Vanderbilt Hotel, 
at Asheville, North Carolina, for the 
transaction of important business, as well 
as such business as may come before 
the members. 


‘This is your notice and request that 
you be present. 
Respectfully, 
(s) Jeter P. Ramsey 
Secretary and Treasurer 
‘P. S. If you cannot come, I would 


appreciate you filling out the enclosed 
proxy and returning same to me. J. P. R.’ 
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“A similar notice was sent to all of the 
members of the defendant. 


“14. That pursuant to the call of the 
special meeting of the defendant, plaintiff 
attended the same, and in addition to 
plaintiff those attending such meeting 
were * * * operators of warehouses in 
Asheville, * * * the same individuals 
who petitioned the defendant in January, 
1954, to amend the then existing by-laws, 
* * * The following members were 
represented at said meeting by proxies 
duly executed and filed with the Secre- 
tary: (Six named). 


“15. That a meeting of the members of 
the defendant was held on October 2, 
1954, at which time by-laws which had 
been in the process of preparation by 
Miri S:. Gi Bernard, attorney for, the 
defendant, for a long period prior thereto, 
were enacted, which by-laws, among 
other things, contained the following: 
(a) All warehouses selling leaf tobacco 
on the Asheville Market for any given 
year may agree unanimously in writing 
upon the allocation of selling time among 
such warehouses and, if so, such agree- 
ment shall be recognized and observed 
by the Asheville Tobacco Board of Trade 
and said warehouses shall be bound by 
said agreement for the selling season to 
which said agreement relates. (b) In the 
event no unanimous agreements of all 
such warehouses shall be entered into far 
enough in advance of any selling season 
for the Asheville Tobacco Board of Trade 
to put such agreement into effect by al- 
locating selling time in accordance with 
such agreement, selling time of the ware- 
houses on the Asheville Market shall be 
allocated according to a schedule pre- 
pared and adopted by the Board of Trade 
in accordance with the following require- 
ments, to wit: selling time shall be al- 
lotted to each warehouse on the Asheville 
Market in such proportion as the sales of 
tobacco of producers thereof in such ware- 
houses were to the total sales of pro- 
ducers on the Asheville Market for the 
year preceding the allocation; provided, 
however, regular selling time in each 
warehouse shall not vary more than three 
and one-half per cent from the selling 
time allocated to a warehouse for the 
preceding season. 


“Provided that in the event of a new 
warehouse and/or a warehouse which did 
not operate on the Asheville Tobacco 
Market during the preceding season 
claiming selling time, then the selling 
time allotted to such new warehouse 
or warehouses not operating the preced- 
ing season claiming selling time shall be 
allotted on an average and in proportion 
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with the amount of selling time available 
to all warehouses operating on the Ashe- 
ville Tobacco Market; provided further 
each such new warehouse and/or ware- . 
houses which did not operate the preced- 
ing season is smaller in size than the 
average of all warehouses comprising the 
Asheville Tobacco Market, then the said 
selling time shall be allocated according 
to the proportion of its size in relation to 
all other warehouses; provided further 
that if said new warehouse or warehouses 
which did not operate the preceding sea- 
son is larger in size than the average of 
all warehouses operating on the Asheville 
Tobacco Market, such warehouse or ware- 
houses shall not receive any consideration 
and be allocated selling time for the size 
thereof in excess of the average of all 
warehouses and shall in no event be al- 
located more than its equal pro rate share 
of selling time as is determined by the 
number of warehouses operating on the 
Asheville Tobacco Market.’ (c) The total 
remaining selling time allotted to the 
market after selling time has been al- 
lotted to a new warehouse and/or ware- 
houses which did not operate on the 
market during the preceding season shall 
be allocated to the remaining houses 
which did operate the preceding season 
in accordance with the provisions of the 
first paragraph of subsection (b) above. 


““Section 2. Any individual, firm or 
corporation being a member of the Board 
of Trade and desiring to operate a ware- 
house on the Asheville Tobacco Market 
for the auction sale of leaf tobacco must 
give notice in writing to the Sales Super- 
visor of his, their or its intention to do 
so on or before the first Saturday in April 
prior to the opening of the Asheville 
Tobacco Market for such selling season, 
or such person, firm or corporation fail- 
ing to give such notice will not be al- 
lotted a space on the sales cards for such 
selling season and will not be permitted 
to operate such warehouse under the 
rules and regulations of the Asheviile 
Tobacco Board of Trade. 


“ ‘Section 3. The Sales Committee with 
the aid of the warehousemen comprising 
membership in the Board of Trade and 
of the Supervisor of Sales shall annually 
not later than the first Saturday in April 
prior to the opening of the selling sea- 
son on Asheville Tobacco Market prepare 
and draft a sales card or schedule of the 
order of sales for each selling season and 
shall furnish each member with a copy 
of same; provided the sales cards and 
schedules of the order of sales for the 
1954-55 selling season shail be prepared 
immediately following the adoption of 
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these By-Laws. The plan of the order 
of sales shall be arranged so that each 
operating warehouse shall be allotted 
their selling time. Any person or firm 
Operating more than one warehouse may 
allot his selling time to one or more of 
his warehouses. The minimum speed of 
selling shall be maintained at 360 piles 
or baskets of tobacco per hour. If any 
warehouse conducting a sale shall fall 
behind in the time prescribed and allotted 
as above stated as much as thirty minutes, 
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such warehouse shall automatically lose 
its sale. The sale and the order of sales as 
herein provided for shal] be regulated 
in all respects by the Supervisor.’ and 
that at the same meeting the defendant 
made the allotment of selling time and 
baskets to warehouses which appears on 
the following list, in compliance with 
said by-laws which included the new 
warehouse built by the plaintiff: The 
floor space of each warehouse as found 
by the court appears in the last column— 


Number Percentage 
of of Selling Square 
Baskets Time Footage 
Carolina we ERO vos, tie 7URies cemdsee 317 11.01 5072 
Bernardew aller sal ae ee 501 17.40 91,941 
Disc HE D> DIM: 1h eRe Ale AR OED 95 3.30 17,275 
Planters: $M aee eee eS 388 13.47 67,450 
Wralker |S, -QUUry Rie SRE s sek), area Oe 251 8.72 46,124 
Bernards Walker=4-26 ss anee ee 167 5.76 SST 
Dicie Oe Ae Ts a LO Seat 184 6.39 33,484 
Bernards Walkerss7oenee ee aoen ane 205 Te 38,270 
Planters gr 2 ee, ee 2} 265 9.20 46,040 
biber ty). SAE! Cea ae” Te hee onaeh Sena 46 1.60 8,640 
Bist Burley Csr k os ky Ow Oe aes, 221 7.70 39,729 
Daty, 2 SUE RE” SO AR een 240 8.33 125,000 
2880 100.00 600,182 


“16. That the plaintiff C. T. Day was 
present at the said meeting of October 
2, 1954, and participated therein and made 
certain suggestions relative to changes 
in said by-laws, some of which changes 
were accepted and approved, and was in- 
formed during the meeting that he would 
have an opportunity to consult with an 
attorney if he so desired, and for that 
purpose the meeting would be adjourned, 
and the plaintiff in reply stated for the 
meeting to proceed, and the plaintiff did 
not make any protest as to the regularity 
or validity of the meeting, or the regu- 
larity or validity of the notice of said 
meeting. He did, however, object and 
protest to the by-laws and voted ‘No’ 
thereon. 


“17, That during the pendency of this 
action and before the signing of the judg- 
ment as appears herein, a regular stated 
meeting of the defendant was held on 
Saturday, November 27, 1954 at 2 o’clock 
P. M., at the time and place provided in 
the by-laws of the corporation, which 
were in existence at all times, and that 
at said regular stated meeting the follow- 
ing resolution was unanimously adopted 
by all members present at said meeting 
and voting, namely: ‘RESOLVED: That 
the By-Laws of the Asheville Tobacco 
Board of Trade, Inc. adopted at a special 
meeting of the corporation October 2, 
1954, appearing in the minutes of said 
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meeting be, and the same are hereby 
approved, ratified and in all things con- 
firmed.’ Mr. Cannon, bookkeeper for and 
representative of the plaintiff, was present 
at said meeting and did not vote for or 
against the above resolution. 


“18. That at the time of the hearing 
of this action the warehousemen operat- 
ing warehouses in the City of Asheville 
had made many commitments to many 
farmers, giving them assurances of the 
time when they could depend upon their 
tobacco being sold, and had made their 
schedules of sales so as to carry out these 
commitments and that the carrying out 
of these commitments to the farmers and 
the prearranged schedules of sales are 
important business functions, beneficial 
to the producers of tobacco, as well as to 
the Asheville Market generally, and im- 
portant for the orderly conduct of the 
Asheville Tobacco Market. 


“19. That the inconvenience and dam- 
age that will result to the other members 
of the defendant, as well as to the pro- 
ducers of tobacco and the Asheville 
Tobacco Market generally will be much 
greater than the benefit which would ac- 
crue to the plaintiff from the issuance 
of an injunction at this time. 

“And the court being further of the 
opinion that the defendant should not be 
restrained as prayed in the complaint, 
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_ ~ Itiis, therefore, ordered and adjudged, 
in the discretion of the court, that the 
application of the plaintiff for a temporary 
injunction be, and the same is hereby 
denied.” 


To the signing of the foregoing order, 
plaintiff objects and excepts. 


The record also shows (1) that plaintiff 
requested certain findings of fact, and con- 
clusions of law, all of which, except such 
as are included in findings of fact and con- 
clusions of law made by the Judge were 
denied—and that plaintiff excepted to each 
ruling. (2) That plaintiff objected to find- 
ings of fact numbers 7, 10, 11, 12, 17, 18 and 
19, and excepted to the overruling of each, 
and (3) that plaintiff excepted to the 
signing of the judgment, and appeals to 
Supreme Court. 


[No Restraint of Trade] 


WInzorRNE, Justice [Jn full text]: Is there 
error in the denial of plaintiff’s prayer for 
injunctive relief? We hold there is not 
error. 


Attention is directed to the case of 
Cooperative Warehouse, Inc., v. Lumberton 
Tobacco Board of Trade, Inc. [1955 TRADE 
Cases 68,056], opinion in which is filed 
this day. While the particular method of 
allotting selling time in that case is not 
the same as here, the fundamental principles 
declared and applied there are determina- 
tive here. 


In that case this Court in effect holds that 
the articles of association for the purposes 
expressed in the charter and by-laws of 
a tobacco board of trade, organized and 
existing under and by virtue of G. S. 
106-465, constitute a contract between it and 
its members, which imposes certain obli- 
gation on the members among themselves 
and with respect to the corporation, and 
that, hence, as a consequence of member- 
ship in the corporation for mutual benefit, 
each member is deemed to have consented 
to all reasonable rules and regulations per- 
taining to the business which have been 
properly determined and promulgated. This 
holding is applicable to case in hand. And 
plaintiff, as a member of the Asheville 
Tobacco Board of Trade, Inc., is deemed 
to have consented to all reasonable rules 
and regulations pertaining to the business 
of selling tobacco at auction on warehouse 
floors. 
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Also, in the Cooperative case, supra, this 
Court holds, in effect, that the authority 
granted to tobacco boards of trade, under 
and by virtue of the provisions of G. S. 
106-465, as amended, to make reasonable 
rules and regulations for the economical 
and efficient handling of the sale of leaf 
tobacco at auction on the warehouse floors 
in the towns and cities in North Carolina 
in which an auction market is situated, is 
sufficiently broad to include the authority 
to make reasonable rules and regulations 
in respect to “allotment of sales time’. 
What is said there relative thereto is ap- 
plicable here. Therefore, this Court now 
holds in the case in hand that the by-laws 
of the Asheville Tobacco Board of Trade, 
Inc., adopted at, and pursuant to the meet- 
ing on 2 October, 1954, are within the 
power and authority so vested in it. 


True, the act, G. S. 106-465, does not 
authorize the organization of any associa- 
tion having for its purpose the control of 
prices or the making of rules and regula- 
tions in restraint of trade, but the findings 
of fact do not reveal any invasion of this 
limitation. 


Moreover, the court below finds as a fact 
that plaintiff was present at the meeting 
of 2 October, 1954, and participated therein, 
and did not make any protest as to the 
regularity or validity of the meeting, or of 
the notice thereof. This fact dispenses with 
notice to him. Hill v. RR, 143 N. C. 539, 
55 S. E. 854. 


And there is nothing in the findings of 
fact tending to show that the Asheville 
Tobacco Board of Trade, Inc., in consider- 
ing subject of selling time was required to 
adopt any particular plan. It would seem 
to follow, therefore, that the standard of 
the rules and regulations adopted would be 
gauged by their reasonableness. And the 
rule by which the allotment was made to 
plaintiff by the Board appears fair and 
equitable. Indeed, it does not appear that 
there is any restraint of trade in the rule. 


Hence, in the light of the facts found by 
the court below, the conclusion reached ap- 
pears to be correct. 


It is noted that defendant moved to dis- 
miss the appeal for failure of plaintiff to 
comply with Rules 19(3) and 28 of this 
Court in respect to assignments of error. 
But since the case is of public interest, the 
Court has of its own motion elected to 
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The judgment below is affirmed. 


BarnuILL, C. J., and Devin J., took no 
part in consideration or decision of this case. 


treat the appeal on its merit, for which 
reason the motion to dismiss is not con- 
sidered, and is denied. 


[| 68,058] Kenyon Piece Dyeworks, Inc. v. Mill Converters Corp. 


In the Supreme Court of New York County, State of New York, Special Term, 
Part III. 133 N. Y. L. J., No. 100, page 7. Dated May 23, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies — Monopolies — Patents — Licensing Agreements — 
Royalties.—In an action by a processor of a patented fabric against a company, which 
was licensed to sell the patented fabric in certain foreign countries, for services performed 
in connection with the processing of such fabrics, the company’s defense that the patentee 
and processor entered into an illegal agreement whereby the processor was appointed 
a licensed processor of the fabric, the patentee and processor limited and overcharged 
licensees for the processing of the fabric, the processor secured the processing business, 
and the patentee received funds indirectly from the licensees by reason of the rebate of 
such overcharges by the processor to the patentee was stricken, The licensing agreement 
between the patentee and processor did not constitute a monopoly in restraint of trade 
or a combination in restraint of trade. The object of the patent laws is monopoly. Any 
conditions contained in a patent licensing agreement which are not in their very nature 


illegal will be upheld by the courts. The fact that the conditions in the patent license 
keep up the monopoly or fix prices does not render it illegal. 


See Combinations and Conspiracies, Vol. 


[Cause of Action] 


McNa tty, Justice [In full text except for 
omissions indicated by asterisks]: The plain- 
tiff moves (a) to strike out the affirmative 
defenses in the answer as sham and insuf- 
ficient in fact and in law, and (b) for sum- 
mary judgment. 


Plaintiff is a Rhode Island corporation 
engaged in business as a dyer, finisher and 
producer of textile fabrics. The defendant 
is a New York corporation engaged prin- 
cipally as a piece goods converter. Between 
June 1, 1954, and November 29, 1954, plain- 
tiff produced certain piece goods for the 
defendant by converting the goods into a 
metal coated fabric known as ‘“Milium.” 
The charges for this work as set forth in 
“Schedule A” annexed to the plaintiff’s 
complaint amount to $11,577.92. The de- 
fendant admits the performance of the work 
but denies only the reasonable value or 
agreed price of said items sued for. It also 
alleges certain defenses which will be re- 
ferred to subsequently. 


Patents on the process and the fabric 
known as Milium are held by Deering, 
Milliken & Co., Inc., who also registered 
Milium as a trade mark. On or about 
March 10, 1953, Deering entered into a non- 
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exclusive licensing agreement with the plain- 
tiff which authorizes the plaintiff to process 
fabrics into Milium. The licensing agree- 
ment provides that plaintiff is to pay Deer- 
ing a royalty of 11%4 cents per linear yard 
on goods processed into Milium. In addi- 
tion, Deering entered into a licensing agree- 
ment with the defendant by which it licensed 
defendant to sell Milium in certain specified 
European countries. From time to time 
thereafter plaintiff processed goods for de- 
fendant, including the work for which pay- 
ment was sought in this action. 


[Antitrust Defense Stricken] 


As a first complete defense to the action, 
the defendant alleges that on or about June 
19, 1953, the defendant entered into an 
agreement with Deering whereby it was 
appointed sole licensee in specified foreign 
countries for the sale of Milium. Under that 
license the defendant was to pay Deering 
the sum of $100 per year as a royalty fee, 
and Deering was to furnish the defendant 
with a list of licensed processors. It is 
further alleged that the plaintiff and Deering 
conspired together and, by virtue of the 
agreement between plaintiff and Deering, 
plaintiff was appointed a licensed processor 
and they formed a deliberate and illegal 
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design and purpose to monopolize and re- 
strain competition and trade between states 
and foreign countries for their pecuniary 
benefit by limiting and overcharging li- 
censees for the processing of Milium, in 
return for which plaintiff could secure the 
processing and dyeing business and Deering 
would receive funds indirectly from the li- 
censees by reason of the overcharge and 
subsequent rebate of such overcharge by 
the processor to Deering. Such overcharges 
were in the sum of 11% cents per yard and 
later modified to 8% cents per yard, and 
these allegedly illegal charges were desig- 
nated as a royalty and were paid by plain- 
tiff to Deering. It is this agreement that 
the defendant states constitutes a combina- 
tion to control the market in the sale of 
Milium and to restrain trade between the 
states and foreign countries. 


This is an action by a processor for 
work, labor and services performed for the 
defendant. The plaintiff has paid royalties 
to the holder of the patent on Milium and 
the charges to the defendant are inclusive 
of the royalties paid. The contention of 
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the defendant that the arrangement between 
the plaintiff and Deering constitutes a 
monopoly in restraint of trade is untenable. 
In Bement v. National Harrow Co. (186 U. S. | 
70, at page 91), the court said: “* * * the 
general rule is absolute freedom in the use 
or sale of rights under the patent laws of 
the United States. The very object of 
these laws is monopoly, and the rule is, with 
few exceptions, that any conditions which 
are not in their very nature illegal with 
regard to this kind of property, imposed 
by the patentee and agreed to by the li- 
censee for the right to manufacture or use 
or sell the article, will be upheld by the 
courts. The fact that the conditions in the 
contract keep up the monopoly or fix prices 
does not render them illegal.” 


The charges rendered by the plaintiff for 
royalties which were turned over to Deering 
pursuant to the contract between the plain- 
tiff and Deering cannot be said to constitute 
a combination in restraint of trade. The 
first defense is, therefore, stricken. 

KOK OX 


[7 68,059] General Electric Company v. Federal Employees’ Distributing Company. 


In the California District Court of Appeal for the Second District, Division One. 


Civil No. 20067. Dated May 2, 1955. 


Appeals from a judgment of the Superior Court of Los Angeles County and from an 
order granting a new trial. Dupiry G. McGrecor, Judge,* and Frank G. SWAIN, Judge. 


Judgment affirmed; order reversed. 


California Fair Trade Act 


Fair Trade—Defenses to Enforcement Actions—Enforcement Activity of Policy.— 
A manufacturer of electrical equipment whose fair trade contracts permitted exceptions 
in cases of sales made to its own employees, to the employees of its distributors or dealers, 
to governmental agencies, and to commercial and institutional establishments buying for 
their own use was not entitled to an injunction restraining the defendant from selling 


below fair trade prices. The California Fair 


Trade Act does not permit manufacturers to 


classify their customers and to favor one or more classes over others. The manufacturer’s 
failure to enforce its fair trade prices uniformly barred the invocation of equity against the 


less favored classes. 


See Fait Trade, Vol. 1, 3138.05, 3230, 3232, 3440. 
For plaintiff-appellant: Meserve, Mumper & Hughes, E. Avery Crary, Robert A. 


Stewart, Jr., and Cromwell Warner, ses 


For defendant-appellant: Butterworth & Smith, Edward L. Butterworth and F. Wal- 


ton Brown. 


* Assigned by Chairman of Judicial Council. 
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Action for injunctive relief. Judgment of 
nonsuit affirmed. 

Drapeau, Judge [In full text]: As stated 
in the preceding opinion [1955 Trapr Cases 
768,071], plaintiff, General Electric Company, 
brought this action against defendant, Federai 
Employees’ Distributing Company, a cor- 
poration, for an injunction forbidding it 
to sell plaintiff's products for less than the 
fair trade prices established by plaintiff and 
its distributors and retail dealers in Cali- 


fornia. 
[Appeal] 


Plaintiff appeals from a judgment of non- 
suit that followed the presentation of its 
case in the Superior Court. 


Defendant cross-appeals from the judg- 
ment of nonsuit, and appeals from an order 
granting a new trial made subsequently to 
the judgment. 

The appeals from the judgment and the 
order granting a new trial have been con- 
solidated for briefing, argument, and deci- 
sion in this court. (General Elec. Co. v. 
Federal Employees’ Dist. Co., 122 Cal. App. 
2d 509 [265 P. 2d 19].) 

The substantive law governing this appeal 
is to be found in section 16900 ef seq. of 
California’s Business and Professions Code, 
referred to as “The Fair Trade Act.” 


[Fair Trade Act] 

The Fair Trade Act was first held con- 
stitutional in Max Factor & Co. v. Kunsman 
(1936), '5-'Cal. 32d 4463 (550Ps 2d 177 |wrate 
famed Win 2997S. LOS SiS 78S Ce 147. 
81 L. Ed. 122]. The latest case involving 
the act, decided by our Supreme Court, is 
Cal-Dak Co. v. Sav-on Drugs, Inc. [1953 
Trade Cases { 67,459], (1953), 40 Cal. 2d 
492 [254 P. 2d 497]. 

Many matters have been argued and 
briefed on these appeals, among them being: 
the purposes of the Fair Trade Act, the 
measure and method of proof of damages 
for a breach of the law, whether or not there 
was proof of irreparable injury in this 
case, the scope and purposes of injunctive 
relief, asserted errors in ruling upon eviden- 
tiary matters at the trial, what are retail 
sales, and whether or not defendant, by 
reason of its cooperative character, comes 
or does not come within the purview of the 
act. 

However, this court has come to the con- 
clusion that there is one feature in this case 
that, at the threshold of its consideration, 
compels affirmance of the judgment and 
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reversal of the order granting a new trial. 
Having come to that conclusion it would 
serve no useful purpose to comment in this 
opinion upon the many other matters urged 
in support of, or for reversal of the judg- 
ment and the order. 


Section 16902 of the code permits agree- 
ments by producers with buyers that such 
producers’ commodities will not be sold at 
retail for prices less than stipulated by the 
producer. Only three exceptions to such 
fixed sales prices are permitted: (1) In 
closing out an owner’s stock; (2) In selling 
damaged goods, or goods deteriorated in 
quality; and, (3) in selling by any officer 
acting under the order of a court. 


Section 16904 provides that sales contrary 
to such minimum contract prices are “ac- 
tionable at the suit of any person damaged 
thereby.” That phrase contemplates appli- 
cation of the equitable remedy of injunction. 
(Cal-Dak Co. v. Sav-on Drugs, Inc., supra, 
40 Cal. 2d 492.) And it matters not whether 
such sales are made by parties to the con- 
tract or not. (Cal-Dak Co. v. Sav-on Drugs, 
Inc., supra.) 

But in this case the contract upon which 
plaintiff rests its whole case contains the 
following exceptions: “The indicated retail 
prices do not apply to sales made to em- 
ployees of the General Electric Company 
or to sales by distributors or dealers of 
these products to their own employees, or 
to sales to governmental agencies or to 
commercial or iristitutional establishments 
buying for their own use and not for resale.” 


Carried to their logical conclusion these 
exceptions nullify the purpose and intent of 
the Fair Trade Act. 


All laws of a general nature shall have a 
uniform operation. (Const. art. I, § 11.) 
Legislative discretion may not be delegated. 
(State Board of Dry Cleaners v. Thrift-D-Lux 
Cleaners, Inc., 40 Cal. 2d 436 [254 P. 2d 29].) 
A statute is discriminatory if it confers par- 
ticular privileges on a class arbitrarily se- 
lected from a large number of persons, all 
of whom stand in the same relation to privi- 
leges granted and between whom and those 
not favored no reasonable distinction can be 
found. (Franchise Motor Freight v. Seavey, 
196..Cal. 77 [235 P. 10007.) “A law is a 
“special law” and unconstitutional if it con- 
fers particular privileges in the exercise of a 
common right upon a group arbitrarily se- 
lected. (Communist Party v. Peek, 20 Cal. 
2d 536 [127 P. 2d 889].) 
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[Legislative Intent] 


So, bearing in mind the constitutional 
limitation of legislative power, it becomes 
evident that it was not the intention of the 
Legislature in enacting the Fair Trade Act 
to authorize producers of commodities to 
divide their customers into classes and to 
provide by contract that one or more 
favored classes may buy such commodities 
at cut-rate prices and that others must pay 
the minimum prices stipulated in the con- 
tract. And the powers of equity may not 
be invoked to enforce such contracts. 


Therefore, that part of the judgment of 
the Superior Court reading as follows is 
supported by the undisputed facts in this 
case: “that plaintiff’s evidence disclosed that 
plaintiff was not entitled to the discretionary 
remedy of injunction by reason of the fact 
that such evidence showed that plaintiff had 
failed to enforce uniformly its minimum fair 
trade prices and had inequitably discrimi- 
nated in favor of large classes of consumers 
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and had not subjected them to its fair trade 
price restrictions.” 


While an order granting a new trial should 
be affirmed if there is any ground upon 
which it might properly have been made, 
yet when neither pleadings nor proof as a 
matter of law will support a case it becomes 
the duty of a court of review to reverse the 
order and put an end to the litigation. The 
wide discretion allowed to the Superior 
Court on motions for a new trial will not 
justify the granting of such motions where 
in its findings and judgment the court 
reached the only conclusion that could 
properly have been reached on the record. 
(Mercantile Trust Co. v. Sunset Road Oil Co., 
176 Cal. 461 [168 P. 1037]; Mazzotta v. Los 
Angeles Ry. Corp., 25 Cal. 2d 165 [153 P. 
2d 3385) 


[Judgment of Nonsut Affirmed] 


The judgment is affirmed, and the order 
granting a new trial is reversed. 


Wuute, P. J., and Doran, J., concurred. 


[7 68,060] Affiliated Music Enterprises, Inc. v. Sesac, Inc.; Kurt A. Jadassohn, 


Third-Party Defendant. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 99-169. Dated May 23, 1955. 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Antitrust Law Viola- 
tions as Defense—Counterclaims—Compulsory.—In a private antitrust suit for an injunc- 
tion and for treble damages alleging that the defendant forced music publishers and 
copyright owners to breach contracts with the plaintiff, the motion of the plaintiff to 
dismiss a counterclaim based on allegations of unfair competition was denied because 
under Rule 13(a), Federal Rules of Civil Procedure, it was a “compulsory counterclaim,” 
arising out of the same transactions and course of dealing as plaintiff's complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9046.70. 


Private Enforcement and Procedure—Suit for Civil Damages—Antitrust Law Viola- 
tions as Defense—Suits for Relief Based on Violations of Antitrust Laws—Where Right 
Sought to Be Enforced Is Integral Part of Scheme Allegedly in Violation of Antitrust 
Laws—Unfair Competition.—In a private antitrust suit, plaintiff's motion to dismiss an 
affirmative defense based on unfair competition was denied because (1) plaintiff's alleged 
misconduct might be a factor to consider in determining the purpose and scope of the 
defendant’s acts, (2) plaintiff would not be prejudiced by failure to dismiss the defense 
since the defendant’s counterclaim required a trial on the same issues, and (3) the trial 
would be facilitated by leaving to judges passing on questions of pretrial discovery and 
to the trial judge the validity of the defense in the light of the proof as it developed. 
Further, “unclean hands” is not defense to an antitrust action, since public policy requires 
the exposure of antitrust violations even though an undeserving person benefits thereby. 


See Private Enforcement and Procedure, Vol. 2, { 9041.640. 
| 68,060 
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Court Decisions 
Affiliated Music Enterprises, Inc. v. Sesac, Inc. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Impleading Third Parties——In support of a motion in a private antitrust suit to join an 
officer of the plaintiff as an individual defendant to a counterclaim alleging unfair com- 
petition, the defendant contended that the misrepresentations alleged in the counterclaim 
were made possible by the disclosure to the plaintiff of confidential information obtained 
by the officer while he had been in the employ of the defendant. The motion was granted 
in order to allow complete relief in determining the validity of the counterclaim. The 
joinder would not affect the jurisdiction of the court because there was diversity of citizen- 
ship between the officer and the defendant and because the counterclaim was “compulsory.” 


See Private Enforcement and Procedure, Vol. 2, J 9013.525. 
For the plaintiff: Wilzin & Halperin, New York, N. Y. 


For the defendant: Lord, Day & Lord 
counsel), New York, N. Y. (for Sesac, Inc.). 


Opinion 
[Pretrial Motions] 


Watsu, District Judge [Jn full text]: In 
this action for injunction and treble dam- 
ages under the Sherman and Clayton Acts, 
plaintiff moves to dismiss an affirmative 
defense and counterclaim based on allega- 
tions of unfair competition. Defendant has 
moved to join an officer of plaintiff as an 
individual defendant to the counterclaim. 
Plaintiff's motion to strike defendant’s af- 
firmative defense and counterclaim is de- 
nied. Defendant’s motion to join the 
additional party defendant is granted. 


[Unlawful Control of “Gospel 
Music” Alleged| 


The subject matter of the dispute is the 
licensing of performance rights for copy- 
righted music compositions referred to as 
“Gospel Music”. Plaintiff claims that de- 
fendant unlawfully controls this field; that, 
since 1932, it has acted in furtherance of 
a deliberate plan to control it; that it now 
controls approximately ninety-five percent 
of this business; and that it has accom- 
plished this control by obtaining exclusive 
assignments of performance rights from 
publishers and copyright owners and by 
requiring its own licensees to use its com- 
plete repertoire under “blanket” licenses. 


[Interference With Contractual 
Relations Charged} 


The specific injury of which plaintiff 
complains is defendant’s coercion of the 
breach of fourteen contracts between plain- 
tiff and music publishers and copyright 
owners. Plaintiff claims that defendant, 
by virtue of its dominant position in the 
field, forced the publishers and owners to 
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(Thomas F, Daly and Saul L. Sherman, of 


cancel these agreements under which plain- 
tiff would have taken over certain business 
of defendant in the licensing of perform- 
ances and the collection of fees. 


[Unfair Competitive Practices 
Charged by Defendant] 


Defendant has answered by a general 
denial and also by the affirmative defense 
and counterclaim here in question. Defend- 
ant alleges unfair competitive practices on 
the part of plaintiff in negotiating the four- 
teen contracts; that plaintiff unlawfully in- 
terfered with defendant’s already existing 
contractual relationships with these fourteen 
publishers and owners; that the contracts 
whereby plaintiff would have supplanted 
defendant had been induced by plaintiff’s 
false and misleading statements about the 
financial and business position of defendant. 
Specifically, defendant claims that plaintiff 
attempted to take the credit for increasing 
the earnings of the fourteen publishers and 
owners whereas in fact the increased earn- 
ings resulted from prior business arrange- 
ments made by defendant. 

Defendant further claims that plaintift 
was enabled to make these representations 
because of confidential knowledge trans- 
mitted to it by one Jadassohn, a former 
officer and general manager of defendant, 
now an officer and stockholder of plaintiff. 
It is Jadassohn whom defendant seeks to 
join as an additional party defendant. 


[Motion to Dismiss Counterclaim Denied] 


The motion to dismiss the counterclaim 
is denied because the counterclaim is a com- 
pulsory one arising out of the same trans- 
actions and course of dealing as plaintiff's 
complaint. If the counterclaim is com- 
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pulsory, jurisdiction over it is ancillary to 
the original jurisdiction of this court here 
derived under the Sherman and Clayton 
Acts. Moore v. N. Y. Cotton Exchange, 270 
WPS. O9SnGoO26)— Rulealsi(a) he Re CaP 
has been viewed liberally in the interests 
of avoiding multiplicity of suits and dispos- 
ing of all claims between the parties which 
are logically related. Lesmik v. Public In- 
dustrial Corp., 144 F. 2d 968, 975 (2nd Cir., 
1944); Umited Artists Corp. v. Masterpiece 
Productions, 2nd Cir., Docket No. 23169, 
Unreported, March 25, 1955. 


[Joinder of Third Party Allowed 


Jadassohn should be joined as an additional 
party under Rule 13(h) in order to grant 
complete relief in determining defendant’s 
counterclaim. His joinder will not affect 
the jurisdiction of the court. He resides in 
a different state than defendant and in any 
event in view of the compulsory nature of 
the counterclaim his joinder could not de- 
prive this court of jurisdiction. United 
Artists Corp. v. Masterpiece Productions, 
supra; Safeway Stores v. Dunnell, 172 F. 2d 
649, 660 (9th Cir., 1949), cert. den. 337 
ULESSOUA 


[Motion to Dismiss Affirmative 
Defense Denied) 


The motion to dismiss the affirmative 
defense of unfair competition presents a 
more difficult question. It now seems well 
established that “unclean hands”, as such, 
does not constitute a defense to an antitrust 
action.  Kiefer-Stewart Co. v. Joseph E. 
Seagram & Sons [1950-1951 TRApE Cases 
TOO7S |, CAO UL S. ALL CMa). anatis) Gis 
true even though plaintiff was violating the 
antitrust laws to defendant’s detriment. 
Moore v. Mead Service Co. [1950-1951 TRADE 
Cases § 62,876], 190 F. 2d 540 (10th Cir., 
1951), cert. den. 342 U. S. 902 (1952). Pub- 
lic policy requires the exposure of antitrust 
violations even though an undeserving per- 
son benefits from the law suit. Tvrebuhs 
Realty Co. v. News Syndicate Co. [1952 Trade 
Cases J 67,336], 107 F. Supp. 595 (S. D. 
N. Y., 1952), Interborough News Co. v. Curtis 
Pub. Co. [1952 Trapve Cases { 67,388], 108 
F. Supp. 768 (S. D. N. Y., 1952). But this 
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does not preclude a counterclaim based 
upon plaintiff's illegal conduct. Tyrebuhs 
Realty Co. v. News Syndicate Co., supra, 107 
F, Supp. 595. 


I am disposed to let the defense stand 
for the following reasons: 


(1) Although plaintiff’s unclean hands or 
illegal activity cannot justify defendant’s 
restraint of trade to the detriment of the 
public, nevertheless, plaintiff's misconduct 
may be a factor to consider in appraising 
the purpose and scope of defendant’s acts. 
See concurring opinion of Chief Judge 
Phillips, Moore v. Mead Service Co., supra, 
190 F. 2d 540, 542. The higher courts have 
not yet written the final word on this sub- 
ject and their decision will be easier if based 
upon a complete record, rather than the a 
priori reasoning necessary in a motion ad- 
dressed to the pleadings. 


(2) Plaintiff will not be prejudiced. In- 
asmuch as defendant’s counterclaim is valid, 
there must be a trial on the same issues 
presented by the defense. The further fact 
that defendant can conceivably present the 
same proof under its general denial, to con- 
trovert the allegations of coercion, control 
and domination, or the allegation of dam- 
age, does not require the striking of the 
defense. Where attempted proof of the sub- 
ject matter alleged as a defense might be 
too remote for reception under a general 
denial, it is desirable that the defense be 
pleaded. The defendant protects itself from 
waiver. The plaintiff and the court gain by 
this greater specificity of defendant’s plead- 
ing. Thierfeld v. Postman’s Fifth Avenue 
Corp., 37 F. Supp. 958, 960 (S. D. N. Y. 
1941); United States v. Weekly Publications, 
74 F. Supp. 763, 764 (S. D. N. Y. 1947). Cf. 
Chicago Great Western Ry. Co. v. Peeler, 140 
F, 2d 865, 868 (8th Cir., 1944). 


(3) The trial will be facilitated rather 
than impeded by refraining from making a 
law of the case at this point. Judges pass- 
ing on questions of pretrial discovery and 
the trial judge are left to pass upon the 
validity of the defense in the light of the 
proof as it develops. 

Plaintiff's motions are denied. Defend- 
ant’s motion is granted. 
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[] 68,061] Charles Lawlor and Mitchell Pantzer, Co-partners Trading as Inde- 
pendent Poster Exchange v. National Screen Service Corporation, et al. 


In the Supreme Court of the United States. October Term, 1954. No. 163. June 6, 1955. 
On writ of certiorari to the United States Court of Appeals for the Third Circuit. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Res Judicata as Bar to Recovery—Cause of Action Arising After Prior Judg- 
ment.—The dismissal “with prejudice” in 1943 of an antitrust action brought by dis- 
tributors of motion picture advertising accessories against motion picture producers and a 
distributor of such accessories did not bar, under the doctrine of res judicata, a similar action 
commenced in 1949 by the same plaintiffs against the 1943 defendants plus five additional 
producers where the plaintiffs alleged that the five additional producers joined the 
conspiracy after the 1943 judgment and that since that date attempts were made by means 
of tie-in sales and other devices to destroy the plaintiffs’ business and to exploit the 
defendants’ monopoly power. The doctrine of res judicata was inapplicable to the 1949 
suit because this suit was not based on the same cause of action as the earlier case. 
The conduct complained of occurred after the 1943 judgment, and, in addition, new anti- 
trust violations were alleged, including tie-in sales and deliberate slow deliveries to the 
plaintiffs which were not present in the former action. The 1943 judgment could not 
extinguish claims which did not then even exist. Further, the scope of the alleged 
monopoly was widened to nearly 100 per cent by the addition of five more producers. 


See Private Enforcement and Procedure, Vol. 2, § 9010.403. 


Private Enforcement and Procedure—When Recovery Under Antitrust Laws May Be 
Barred—Res Judicata as Bar to Recovery—Failure To Demand Injunction in Prior Suit 
—Additional Defendants.—The failure of the plaintiffs in an earlier private antitrust suit 
which was dismissed with prejudice to press their initial demand for injunctive relief 
did not bar a later suit on the ground that injunctive relief would have prevented the 
illegal acts complained of later. The acceptance of such theory would in effect confer 
on the defendants partial immunity from civil liability for future acts, a result consistent 
with neither the antitrust laws nor the doctrine of res judicata. 


Five defendants in the instant suit who were not parties to the prior judgment were 
not closely enough related to the other defendants to bring them within the scope of 
res judicata even if that doctrine were here applicable. They did not fall within “the 
orthodox categories of privies,’ and did not enter the alleged conspiracy until after the 
judgment on which they sought to rely. 


See Private Enforcement and Procedure, Vol. 2, J 9010.403. 
For the petitioners: Francis Anderson (Gray, Anderson & Shaffer, of counsel). 


For the respondents: Louis Nizer, Walter S. Beck, William A. Schnader, Earl G. 
Harrison, Edward W. Mullinix, Louis J. Goffman, and Mitchell E. Panzer, 


Reversing and remanding a decision of the U. S. Court of Appeals for the Third 
Circuit, 1954 Trade Cases { 67,709. 


[Question Whether Action Is Res Judicata] 


Mr. Cuter Justice WarRREN delivered the 
opinion of the Court [In full text]: This is 
an action to recover treble damages for 
alleged violation of the federal antitrust 
laws. The only question presented is 
whether the action is barred, in the circum- 
stances of the case, under the doctrine of 
res judicata. 
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[History of Litigation] 


Petitioners are engaged in the business of 
leasing advertising posters to motion pic- 
ture exhibitors in the Philadelphia area. 
Such posters, known in the trade as stand- 
ard accessories, embody copyrighted matter 
from the motion pictures being advertised. 
Until recent years, standard accessories 
could be purchased directly from the mo- 
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Lawlor v. Natl. Screen Service Corp. 


tion picture companies themselves. Be- 
ginning with Paramount in 1939, however, 
the eight major producers granted to Na- 
tional Screen Service Corporation the exclu- 
sive right to manufacture and distribute 
various advertising materials, including stand- 
ard accessories as well as specialty acces- 
sories and film trailers, for their motion 
pictures. RKO followed in 1940, Loew’s in 
1942, Universal in 1944, Columbia in 1945, 
United Artists and Warner Brothers in 
1946, and 20th Century Fox in 1947. 

In 1942, together with a number of others 
in similar businesses, petitioners commenced 
a treble-damage antitrust action against 
National Screen and the three producers 
who had already granted exclusive licenses 
to National Screen. The complaint alleged 
that the defendants had conspired to establish 
monopoly in the distribution of standard 
accessories by means of the exclusive licenses 
and that the plaintiffs’ businesses had been 
injured as a consequence. The complaint 
also alleged that National Screen was then 
negotiating with the other major producers 
to procure similar licenses. In addition to 
damages, an injunction was sought against 
the defendants’ “illegal acts and practices.” 


In 1943, prior to any trial, the suit was 
settled. The basis of the settlement was an 
agreement by National Screen to furnish 
the plaintiffs with all standard accessories 
distributed by National Screen pursuant to 
its exclusive license agreements with pro- 
ducers, including exclusive license agree- 
ments which might be executed in the 
future. In exchange, the plaintiffs agreed 
that they would withdraw the suit and that 
they would pay National Screen for the ma- 
terials at specified prices. Pursuant to the 
settlement, the suit was dismissed “with 
prejudice” by court order. No findings of 
fact or law were made. 

The sublicense was to run three years. 
In 1946 it was renewed for another five- 
year term. In 1949, while the sublicense 
was still in force, petitioners brought the 
instant action, again seeking treble damages 
and injunctive relief. Named as defendants 
—respondents here—were National Screen, 


the three producers who were parties to the 
1942 suit, and the five producers who li- 
censed National Screen subsequent to the 
dismissal of the 1942 suit. 


[Allegations of Present Complaint] 


In their present complaint, petitioners al- 
lege that the settlement of the 1942 suit was 
merely a device used by the defendants in 
that case to perpetuate their conspiracy and 
monopoly. They also allege: that five other 
producers have joined the conspiracy since 
1943; that National Screen has deliberately 
made slow and erratic deliveries of adver- 
tising materials under the sublicense in an 
effort to destroy petitioners’ business; and 
that for the same purpose National Screen 
has used tie-in sales and other means of ex- 
ploiting its monopoly power. Petitioners 
seek damages for resulting injuries suffered 
from August 16, 1943—in other words, for 
a period beginning several months after 
the dismissal of the 1942 complaint. 


In 1951, on petitioners’ motion for sum- 
mary judgment, the District Court held that 
petitioners were entitled to injunctive relief 
against National Screen because the undis- 
puted facts supported petitioners’ claim of 
unlawful monopoly. As to the producers, 
however, the District Court held that con- 
flicting evidence on the issue of conspiracy 
made a trial necessary.* But in 1953, before 
any trial was held and before a decree 
against National Screen could be framed, 
the defendants moved to dismiss the action 
on the ground that the 1943 judgment was 
res judicata. The District Court, another 
judge then sitting, granted the motion and 
the Court of Appeals for the Third Circuit 
affrmed.* We granted certiorari because 
of the importance of the question thus pre- 
sented in the enforcement of the federal 
antitrust laws. 


[“Res Judicata’ and “Collateral Estoppel” 
Distinguished | 
The basic distinction between the doc- 
trines of res judicata and collateral estoppel, 
as those terms are used in this case, has 
frequently been emphasized.® Thus, under 


1 “Defendant NATIONAL, illegally and with 
intent to destroy plaintiff's business, deliber- 
ately reduces the rental price of said motion 
picture talking trailers to exhibitors if said 
exhibitors, including plaintiff's customers, agree 
beforehand to purchase or lease for the ex- 
ploitation of all of their films exhibited, stand- 
ard accessories and advertising materials 
directly from the defendant NATIONAL.” 

299 F. Supp. 180, 188. 


Trade Regulation Reports 


3 Ibid. 

49211 F. 2d 934. 

5 348 U.S. 810. 

6H. g., Cromwell v. County of Sac, 94 WAS: 
351, 352-353: United States v. Moser, 266 10, Se 
236, 241. See also Restatement, Judgments, 
§§ 47, 48, 68. The term res judicata is used 
broadly in the Restatement to cover merger, 
bar, collateral estoppel, and direct estoppel. 
Id., c. 3, Introductory Note. 
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the doctrine of res judicata, a judgment ‘“‘on 
the merits” in a prior suit involving the 
same parties or their privies bars a second 
suit based on the same cause of action. 
Under the doctrine of collateral estoppel, 
on the other hand, such a judgment pre- 
cludes relitigation of issues actually liti- 
gated and determined in the prior suit, 
regardless of whether it was based on the 
same cause of action as the second suit. 
Recognizing this distinction, the court be- 
low concluded that ‘No question of col- 
lateral estoppel by the former judgment is 
involved because the case was never tried 
and there was not, therefore, such finding 
of fact which will preclude the parties to 
that litigation from questioning the finding 
thereafter.” ’ Turning then to the doctrine 
of res judicata, the court correctly stated the 
question before it as “whether the plaintiffs 
in the present suit are suing upon the ‘same 
cause of action’ as that upon which they 
sued in 1942 and lost.’* The court an- 
swered the question in the affirmative on the 
ground that the two suits were based on 
“essentially the same course of wrongful 
conduct.” *® The court acknowledged that 
“there are some additional allegations, some 
new acts which the plaintiffs say the de- 
fendants have done since the earlier suit” 
and that “Additional defendants were joined 
in the 1949 suit,” but concluded that “in 
substance the complaint is the same... .”” 

It is of course true that the 1943 judgment 
dismissing the previous suit “with preju- 
dice” bars a later suit on the same cause of 
action.” It is likewise true that the judg- 
ment was unaccompanied by findings and 


7211 F. 2d 934, 935. 

8 Ibid. 

®Td., at 936. 

10 Td., at 936-937. 

1 United States v. Parker, 120 U. S. 89, 95; 
United States v. International Building Co., 
345 U. S. 502, 506. 

2? See United States v. International Building 
Co., supra, at 505: 

“We conclude that the decisions entered by 
the Tax Court for the years 1933, 1938, and 
1939 were only a pro forma acceptance by the 
Tax Court of an agreement between the parties 
to settle their controversy for reasons undis- 
closed. There is no showing either in the rec- 
ord or by extrinsic evidence (see Russell v. 
Place, 94 U. S. 606, 608) that the issues raised 
by the pleadings were submitted to the Tax 
Court for determination or determined by that 
court. They may or may not have been agreed 
upon by the parties. Perhaps, as the Court of 
Appeals inferred, the parties did agree on the 
basis for depreciation. Perhaps the settlement 
was made for a different reason, for some exi- 
gency arising out of the bankruptcy proceeding. 
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hence did not bind the parties on any issue 
—such as the legality of the exclusive 
license agreements or their effect on peti- 
tioners’ business—which might arise in con- 
nection with another cause of action.” To 
this extent we are in accord with the deci- 
sion below. We believe, however, that the 
court erred in concluding that the 1942 and 
1949 suits were based on the same cause of 
action. 


[New Causes of Action Not Barred 
by Prior Judgment] 


That both suits involved “essentially the 
same course of wrongful conduct” is not 
decisive. Such a course of conduct—for 
example, an abatable nuisance—may fre- 
quently give rise to more than a single 
cause of action.* And so it is here. The 
conduct presently complained of was all 
subsequent to the 1943 judgment.* In addi- 
tion, there are new antitrust violations 
alleged here—deliberately slow deliveries 
and tie-in sales, among others—not present 
in the former action. While the 1943 judg- 
ment precludes recovery on claims arising 
prior to its entry, it cannot be given the 
effect of extinguishing claims which did 
not even then exist and which could not 
possibly have been sued upon in the previ- 
ous case. In the interim, moreover, there 
was a substantial change in the scope of the 
defendants’ alleged monopoly; five other 
producers had granted exclusive licenses to 
National Screen, with the result that the 
defendants’ control over the market for 
standard accessories had increased to nearly 
100%.” Under these circumstances, whether 


As the case reaches us, we are unable to tell 
whether the agreement of the parties was based 
on the merits or on some collateral considera- 
tion.’’ 

#3 Restatement, Judgments, § 62, Comment g. 
Antitrust violations are expressly made abat- 
able. 15 U.S.C. § 26. 

4 Restatement, Judgments, § 62, Comment g. 
Compare Federal Trade Commission v. Raladam 
Co. [1940-1948 TRADE CASES { 56,203], 316 
U.S. 149, 150-151. 

7°99 F. Supp. 180, 183-184. The complaint in 
the 1942 suit alleged that 40% of National 
Sereen’s business in standard accessories con- 
sisted of standard accessories for the motion 
pictures of two (Paramount and RKO) of the 
three defendant producers. The complaint also 
alleged that 20% to 33% of the plaintiffs’ busi- 
ness consisted of standard accessories for the 
motion pictures of the third defendant producer 
(Loew’s). As to the pertinence of ‘‘the per- 
centage of business controlled,’’ see United 
States v. Columbia Steel Co. [1948-1949 TRADE 
CASES f{ 62,260], 334 U. S. 495, 527-528. 
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the defendants’ conduct be regarded as a 
series of individual torts or as one con- 
tiuing tort, the 1943 judgment does not 
constitute a bar to the instant suit. 


This conclusion is unaffected by the cir- 
cumstance that the 1942 complaint sought, 
in addition to treble damages, injunctive 
relief which, if granted, would have pre- 
vented the illegal acts now complained of. 
A combination of facts constituting two 
or more causes of action on the law side of 
a court does not congeal into a single cause 
of action merely because equitable relief is 
also sought. And, as already noted, a prior 
judgment is res judicata only as to suits 
involving the same cause of action.” There 
is no merit, therefore, in the respondents’ 
contention that petitioners are precluded by 
their failure in the 1942 suit to press their 
demand for injunctive relief. Particularly is 
this so in view of the public interest in 
vigilant enforcement of the antitrust laws 
through the instrumentality of the private 
treble-damage action. Acceptance of the 
respondents’ novel contention would in 
effect confer on them a partial immunity 
from civil liability for future violations. 
Such a result is consistent with neither the 
antitrust laws nor the doctrine of res 
judicata. 


[Additional Defendants Not Within 
Scope of Prior Judgment] 


With respect to the five defendants who 
were not parties to the 1942 suit, there is 
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yet a second ground for our decision. The 
court below held that their relationship to 
the other defendants was “close enough to 
bring them all within the scope of the doc- 
trine of res judicata.” With this conclu- 
sion, we cannot agree. We need not stop 
to consider the outer bounds of the rule of 
privity and allied concepts.” It is sufficient 
here to point out that the five defendants 
do not fall within the orthodox categories 
of privies;® that they could not have been 
joined in the 1942 case since they did not 
even enter the alleged conspiracy until after 
the judgment on which they now rely;” 
that in any event there was no obligation 
to join them in the 1942 case since as joint 
tortfeasors they were not indispensable par- 
ties; and that their liability was not “alto- 
gether dependent upon the culpability” of 
the defendants in the 1942 suit.” 


[Reversed and Remanded] 


The judgment of the Court of Appeals is 
reversed and the case is remanded to the 
District Court for further proceedings in 
conformity with this opinion. 


Reversed. 


Me. Justice Hartan took no part in the 
consideration or decision of this case. 


[7 68,062] The Washington Professional Basketball Corp., Inc. v. The National 
Basketball Association, and Maurice Podoloff. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 100-354. Filed May 26, 1955. 


Sherman Antitrust Act and Clayton Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Temporary Injunctions— 
Antitrust Violations—Interference With Contractual Relations.—In a suit charging anti- 
trust violations and interference with a contract allegedly made by the receiver of an insolvent 
professional basketball club to sell the club assets to the plaintiff, the motion of the plaintiff 
for a temporary injunction to restrain the defendants from contracting to purchase or from 


16 That the same rule is applicable in equity, 
see Restatement, Judgments, § 46, Comment b; 
id., § 53, Comment c. 

17 211 F. 2d 934, 937. 

18 See Restatement, Judgments, c. 4. 

19 Restatement, Judgments, § 83, Comment a: 
‘those who control an action although not 
partiess to. it 2s; those whose interests are 
represented by a party to the action = © .; SUCc- 
cessors in interest. He 


Trade Regulation Reports 


20 Compare Bruszewski v. United States, 181 
F, 2a 419 (C. A. 3a Cir.), on which both courts 
below relied. It should also be noted that the 
Bruszewski decision was an application of col- 
lateral estoppel and not res judicata as that 
term is used here. d 

2 Restatement, Judgments, § 94. See Bigelow 
vy. Old Dominion Copper Co., 225 U. S. 111, 132. 

22 Td., at 127. 
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purchasing such assets was denied. 
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The antitrust allegations raised an issue of fact which 


could not be decided upon affidavits on an application for a temporary injunction. As to 
the charge of interference with contractual relations, no temporary relief could be granted 
because there was no evidence that a contract had ever actually been entered into. 


See Private Enforcement and Procedure, Vol. 2, ¥ 9026.15. 


For the plaintiff: Paul, Weiss, Rifkind, Wharton & Garrison, New York, N. Y. 
(Abe Fortas, Washington, D. C., and Jay H. Topkis, New York, N. Y., of Counsel). 


For the defendants: Simpson, Thacher & Bartlett (George G. Gallantz, of Counsel) 


all of New York, N. Y. 


[Motion for Temporary Injunction] 


Dawson, District Judge [In full text]: 
This is a motion pursuant to Rule 65 of 
the Rules of Civil Procedure for an order 
enjoining the defendants from contracting 
to purchase, negotiating to purchase, or pur- 
chasing the franchise, player contracts, and 
other assets of the Baltimore Bullets, Inc. 


[Antitrust Violations and Interference With 
Contractual Relations Alleged] 


The complaint has two causes of action. 
The first cause of action is brought under 
the Antitrust laws. The second cause of 
action alleges, in substance, interference by 
the defendants with a contract alleged to 
have been made by the receiver of the 
Baltimore Bullets, Inc. to sell its assets to 
the plaintiff. 


The plaintiff, the Washington Professional 
Basketball Corporation, Inc., has been or- 
ganized for the purpose of owning, operating, 
and promoting a major league professional 
basketball team in the District of Columbia. 
The moving papers indicate that the plaintiff 
instituted negotiations with the receiver of 
the Baltimore Bullets, Inc.sto purchase from 
it the National Basketball Association fran- 
chise, the player contracts, and its other 
assets. It appears that the Baltimore Bul- 
lets, Inc. had suspended operations some- 
time in November, 1954. It appears that 
the Baltimore Bullets, Inc. was a member 
of the defendant National Basketball Asso- 
ciation, and that the by-laws of that Asso- 
ciation require the approval of two-thirds 
of the members of the Board of Governors 
of said Association for any transfer of 
franchise. 


[Existence of Contract Not Proved] 


The moving papers allege that on or about 
April 7, 1955, the plaintiff entered into a 
contract with the receiver of the Baltimore 
Bullets, Inc. to purchase the franchise, 
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player contracts, and other assets thereof, 
subject to the approval of the proposed 
transfer of the franchise by the Board of 
Governors of the National Basketball Asso- 
ciation, and that a $3,000 deposit was made 
to the receiver by the plaintiff. Although 
the moving papers allege that such contract 
was entered into, this allegation is stated in 
the nature of a conclusion and no eviden- 
tiary facts are submitted in support of this 
conclusion which would justify the Court in 
accepting such statement as an undisputed 
fact. The defendants deny that any such 
contract was entered into. On the argument 
of the motion, there was exhibited to me z 
copy of a telegram (not included in the 
papers submitted on the motion) which 
would lead to the inference that no contract 
of the nature referred to in the moving 
papers was entered into on April 7, 1955, but 
rather that there were negotiations looking 
to a contract. 

There seems to be a very definite issue 
of fact as to whether, in fact, any binding 
contract was ever entered into between the 
plaintiff and the receiver of the Baltimore 
Bullets, Inc. to sell to the plaintiff the 
franchise, player contracts, and other assets 
of Baltimore Bullets, Inc. It would be a 
natural assumption that if any such con- 
tract had been entered into, it would have 
been represented by some memorandum in 
writing, particularly since the receiver was 
a Court Officer. There has been no indica- 
tion that the receiver has ever received 
approval from the Court in Baltimore for 
any such sale, or that the terms and con- 
ditions of any such sale have ever been 
incorporated in a memorandum in writing. 
In the absence of evidentiary proof that such 
contract was entered into, the Court cannot 
take the unsupported assertion in the mov- 
ing papers that such contract was entered 
into as establishing that fact. See Huber 
Baking Co. v. Stroehmann Bros. Co. (2 C. A. 
1953), 208 F. 2d 464; American T. C. P. Corp. 


Copyright 1955, Commerce Clearing House, Inc. 


Number 24—119 
6-16-55 


v. Shell Oil Co. [1954 Trave Cases § 67,821], 
(SRD PNEAY 31954) 0123 Hs Suppsso: 


In the absence of proof of the existence 
of a binding contract, it would not be pos- 
sible for the Court to issue a temporary 
injunction to restrain inference with the 
contract since the existence of the contract 
itself is in issue. 


[Alleged Violation of Antitrust Laws] 


The other relief sought in the complaint 
is an injunction to restrain the defendants 
from making any commitments or arrange- 
ments in furtherance of the conspiracy al- 
leged in the complaint. It is alleged that 
the Board of Governors of the National 
Basketball Association refused to approve 
the transfer of the franchise of the Balti- 
more Bullets, Inc. to plaintiff, but instead 
has offered $30,000 for the purchase of the 
franchise, player contracts, and other assets 
of the Baltimore Bullets, Inc. It is alleged 
that the object of these actions by the 
defendants was to exclude Washington from 
the National Basketball Association and 
thereby to obtain for existing members of 
the Association the services of the former 
Baltimore players, and so to violate the 
Antitrust laws. 


The answering affidavit points out that 
the Baltimore Bullets, Inc. had gone into 
receivership, and that at that time, it owed 
a substantial amount of debt, including sal- 
aries to players. This affidavit points out 
that before a franchise is granted, the appli- 
cant must be approved by the Association 
and that no person or corporation is admit- 
ted to membership in the Association until 
the Board of Governors has approved the 
applicant’s financial stability and the manner 
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in which the applicant proposes to further 
the objectives of the Association. It states 
that the Board of Governors of the Asso- 
ciation did not approve the basis of the 
proposed capitalization of the Washington 
Professional Basketball Corporation, Inc. in 
that that corporation proposed to raise its 
capital substantially by the sale of debenture 
bonds which would handicap the venture by 
a burden of annual debt service of as high 
as $12,000 a year. The affidavit states: 


“The Board was of the opinion that 
such a fixed obligation would be too likely 
to undermine the financial stability of the 
Washington basketball team and to cause 
a repetition of the experience the Asso- 
ciation had just had with Bullets, Inc., xe., 
interruption of schedule, reassignment of 
basketball players, appointment of re- 
ceiver, litigation, etc.” 


[Antitrust Issue Not To Be Decided 
on Affidavits | 


This raises the issue as to whether the 
actions of the Association were reasonable 
and taken in good faith, or whether they 
were, as contended by the plaintiff, designed 
to monopolize trade and commerce among 
the several states. This issue is not one 
which can be decided upon affidavits on an 
application for a temporary injunction. 
American LT) (G.eP aC orpros Shell Our Cos, 
supra; Anderson-Friberg, Inc. v. Justin R. 
Clary & Son [1950-1951 TRADE CASES 
W62852'1). (S22 DN. SY. 1951), 98 F. Supp. 
ole 

[Motion Denied] 


The motion for a temporary injunction is 
denied. So ordered. 


[7 68,063] Louis Fournier v. John P. Troianello. 


In the Supreme Judicial Court of Massachusetts. 


No. 5430. Dated June 3, 1955. 


Appeal from the Superior Court, Essex County. Affirmed. 


Massachusetts Unfair Sales Act 


Sales Below Cost Under State Acts—Enforcement of Acts—Who May Bring Suit— 
Parties Plaintiff.—Under the Massachusetts Unfair Sales Act, a plaintiff retail grocer was 
entitled to maintain a suit to restrain another grocer from advertising and selling bread at 


less than cost. 


Section 14F of the statute, w 


hich enables “any person” to file a complaint, 


is in accordance with the doctrine that the state has power to confer jurisdiction upon its 
courts to consider suits at the instance of those having remote or no personal interest 1n the sub- 


ject matter. 
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The plaintiff was not required to 
to maintain the suit on the ground that the a 


await actual damage, because he had a right 
llegedly illegal acts of the defendant might 
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in the future cause irreparable damage. Regardless of whether it was necessary to find 
that the plaintiff and defendant were competitors, the defendant’s advertising could prop- 
erly be found to have affected the plaintiff’s customers. 


See Sales Below Cost, Vol. 2, 7241. 


Sales Below Cost Under State Acts—Constitutionality of Acts—Vagueness—Legis- 
lative Power Over Advertising.—The provision of the Massachusetts Unfair Sales Act 
prohibiting advertising sales below cost does not violate Articles I and X of the Declara- 
tion of Rights of the state constitution by being so vague as to be unenforceable, by 
imposing unreasonable restrictions on private business, or by depriving a citizen of his 
right to engage in commerce for profit. The Legislature may regulate and even prohibit 
the advertising of goods and prices if such action is reasonable for the protection of the 


public health, safety, morals, and welfare. 
See Sales Below Cost, Vol. 2, J 7111. 


For the plaintiff: John M. Hogan (Malcolm V. McCabe, with him). 
For the defendant: Alfred L. Daniels and Vincent C. Manzi. 
Present: Qua, Chief Justice, and Witxins, SpaLprnc, WILLIAMS, and CouNIHAN, Asso- 


ciate Justices. 


[Swt To Restrain Sales Below Cost] 


WILKINS, Judge [Jn full text]: The plain- 
tiff and the defendant own and operate re- 
tail markets in Lawrence. By this bill in 
equity, brought under the unfair sales act, 
Giese > (T6t:oEd:),,¢. .93),.ss. 14E-14K.;in- 
serted by St. 1938, c. 410, s. 1, as amended, 
the plaintiff seeks to restrain the defendant 
from advertising, offering to sell, or selling 
certain named standard sized loaves of 
sliced white bread, seventeen ounces in 
weight, at less than his cost as defined in 
s. 14E, as amended. From a decree grant- 
ing injunctive relief, the defendant appealed. 


[Defendant Allegedly Sold Bread Below Cost] 


The judge made findings, rulings, and an 
order for decree. The plaintiff, on April 14 
and 15, 1954, and for a considerable period 
before, owned and operated a retail market 
at 501 South Broadway, for the sale of 
groceries and other food products, includ- 
ing “Betsy Ross” and “Wonder” brand 
breads. On the same dates and for a con- 
siderable earlier period the defendant’s mar- 
ket was at 105 Lawrence Street, for the sale 
of the same commodities. Their markets 
were two miles apart. On April 14, 1954, 
the defendant inserted a full page advertise- 
ment in the Evening Tribune, a newspaper 
published in Lawrence, reading in Parte l 
Sliced American Bread Loaf 15 Cents Won- 
der—Betsy Ross—Life—Twentieth Century 
—Whitehouse.” On the following day the 
defendant inserted a similar advertisement 
in the Lawrence Daily Eagle, a newspaper 
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published in Lawrence. On April 14 and 15, 
1954, and for at least thirty days prior 
thereto, the net invoice price per seventeen 
ounce loaf of “Betsy Ross’ and “Wonder” 
bread delivered to and paid for by the defend- 
ant was seventeen cents a loaf, exclusive of 
any markups to cover in part the cost of doing 
business as provided in s. 14E. Following 
the advertisements customers came to the 
plaintiff’s market and asked to buy the same 
brands at fifteen cents a loaf. During the 
first quarter of 1954 the respective volumes 
of business done by the plaintiff and by 
the defendant were $17,500 and $150,000. 


The judge ruled that the defendant was 
offering to sell the said bread at less than 
cost to him as a retailer within the meaning 
and intent of c. 93, ss. 14E-14H; and that 
continuance of such practice could result in 
irreparable injury to the plaintiff as a seller 
at retail of similar breads. 


[Provisions of Decree] 


The final decree enjoined the defendant 
(1) from violating the unfair sales actnG. les 
(Ter. Ed.) c. 93, ss. 14E-14K, by advertising 
for sale, offering to sell, or selling sliced 
white bread, bearing the brands “Betsy 
Ross” or “Wonder”, at less than the cost 
of the said bread to him as a retailer as 
defined in the act; and (2) from advertising 
for sale, offering to sell, and selling bread 
at retail at his market at 105 Lawrence 
Street or elsewhere in Lawrence, in compe- 
tition with the plaintiff, at least than the 
cost thereof to the defendant, in violation 
of the act. 
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[Unfair Sales Act] 


The unfair sales act was first enacted in 
this Commonwealth by St. 1938, c. 410, s. 1, 
which was entitled, “An Act defining and 
prohibiting unfair sales practices, with a 
view to preventing the advertising or offer- 
ing for sale or the selling, below cost, of 
merchandise for the purpose of injuring 
competitors or destroying competition.” The 
basic provision is contained in s. 14F, as 
appearing in St. 1941, c. 494: 


“Any retailer who, with intent to injure 
competitors or destroy competition adver- 
tises, offers to sell or sells at retail any 
item of merchandise at less than cost to 
the retailer [including certain taxes]... 
shall . . . be punished by a fine... or 
by imprisonment... or both.... Evi- 
dence of any advertisement, offer to sell 
or sale of any item of merchandise by any 
retailer or wholesaler at less than cost to 
him [including certain taxes]... shall be 
prima facie evidence of intent to injure 
competitors or destroy competition.” 


By s. 14E(a), as amended by St. 1939, 
c. 189, s. 1, 


“The term ‘cost to the retailer’ shall 
mean the invoice cost of the merchandise 
to the retailer within thirty days prior to 
the date of sale, or the replacement cost 
of the merchandise to the retailer within 
thirty days prior to the date of sale, in the 
quantity last purchased, whichever is lower ; 
less all trade discounts except customary 
discounts for cash; to which shall be 
added (1) freight charges not otherwise 
included in the cost of the merchandise, 
(2) cartage to the retail outlet if per- 
formed or paid for by the retailer, which 
cartage cost shall be deemed to be three 
fourths of one percent of the cost of the 
merchandise to the retailer, unless said 
retailer claims and proves a lower cartage 
cost, and (3) a mark-up to cover in part 
the cost of doing business, which mark-up, 
in the absence of proof of a lesser cost, 
shall be six per cent of the total cost at 
the retail outlet.” 


In s. 14G certain transactions are excepted 
from the operation of the act, such as clear- 
ance sales, sales of imperfect, damaged, 
or perishable merchandise, or sales “where 
the price of merchandise is made in good 
faith to meet competition.” By s. 14H, 
“Upon complaint of any person, the supe- 
rior court shall have jurisdiction to restrain 
and enjoin any act forbidden or declared 
illegal by any provision” of the unfair sales 
act. 


Trade Regulation Reports 
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[Right of Action in Plaintiff] 


The plaintiff is entitled to sue by virtue of 
s. 14H: 


“The State has power to confer juris- 
diction upon its courts to consider suits 
at the instance of those who have very 
remote and even no personal interest in 
the subject matter.... A stated number 
of citizens or a single individual may be 
clothed by the Legislature with authority 
to invoke the aid of courts in the sup- 
pression of violations of law.” Barrows v. 
A Nee Stage Lines, Inc., 254 Mass. 240, 


He has also a right to maintain this suit 
on the ground that the illegal acts of the 
defendant might cause him irreparable dam- 
age. New Vork, New Haven & Hartford 
Railroad v. Deister, 253 Mass. 178, 181. The 
plaintiff did not have to await actual dam- 
age. The advertisements to sell below in- 
voice cost contained no date of expiration. 
Irrespective of whether it was necessary to 
make a finding that the plaintiff and the 
defendant were competitors, the judge could 
properly find on the reported evidence that 
the defendant’s advertising had caused un- 
rest among the plaintiff’s customers, and 
from this finding it could be inferred in a 
city of the size of Lawrence that there was 
competition between them even if their 
markets were two miles apart. Such a find- 
ing was not precluded by the relative 
amounts of business transacted in the two 
markets nor by the testimony of the defend- 
ant that there were thirty to forty “stores” 
within a quarter of a mile of his market. 


[Constitutional Questions] 


The defendant’s brief argument that the 
unfair sales act is in violation of art. 1 and 
art. 10 of the Declaration of Rights calls for 
brief discussion. He can, of course, raise 
such questions only with respect to those 
parts of the statute which affect his rights 
involved in the issues before us. Broadhurst 
v. Fall River, 278 Mass. 167, 170. Common- 
wealth v. Brown, 302 Mass. 523, 526. Bowe v. 
Secretary of the Commonwealth, 320 Mass. 
230, 245. We do not agree that the pro- 
hibition relating to advertising to sell below 
cost is too vague to be enforced. Nor do 
we feel able to hold that the Legislature 
has imposed unreasonable restrictions upon 
private business, or that s. 14E(a) “deprives 
a citizen of the Commonwealth of his equal 
and natural rights to engage in commerce 
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for profit, and use his property in any rea- 
sonable manner for the best interests of the 
citizens of the Commonwealth.” The de- 
fendant cites but two Massachusetts cases, 
neither of which upholds his contentions. 
Of these, Merit Oil Co. v. Director of the 
Division on the Necessaries of Life, 319 Mass. 
301, 303, supports the legislative action. It 
was there said, “The Legislature may regu- 
late and even prohibit the advertising of 
goods and prices if, in its judgment, such 
action is reasonably necessary for the pro- 
motion of the public safety, the safeguarding 
of the public health, the protection of the 
public morals or the advancement of the 
public welfare. Prohibition of advertising 
detrimental to the public interest has been 
frequently sustained by this court. 

Limitations have been properly imposed on 
methods and places of advertising.” In 
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Sperry & Hutchinson Co. v. Director of the 
Division on the Necessaries of Life, 307 Mass. 
408, it was held unreasonable to prohibit the 
use of trading stamps in connection with 
sales of motor fuel or the changing of 
posted prices within twenty-four hours. The 
case before us is obviously quite different. 


In Commissioner of Corporations & Tax- 
ation v. Ryan [1948-1949 Trade CASES 
J 62,279], 323 Mass. 154, a similar statute 
relating to so called “Cigarette Excise” was 
considered without any reference to possible 
unconstitutionality. See Commonwealth v. 
Dyer, 243 Mass. 472, 498-499. Since no 
question is raised under the Federal Con- 
stitution, we do not refer specifically to 
cases in other jurisdictions cited by the 
plaintiff. See Cases collected in 118 A. L. R. 
506 and 128 A. L. R.'1126. 


Decree affirmed with costs of the appeal. 


[| 68,064] Olympia Food Market, Inc. v. Sheffield Farms Company, Inc. 
In the United States District Court for the Southern District of New York. Civil 


Action No. 86-161. Filed June 1, 1955. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Injunctive Relief— 
Necessary Averments to State Cause of Action — Interstate Commerce. — Defendant’s 
motion to dismiss a complaint alleging discrimination in the granting of rebates on pur- 
chases of milk in violation of the Robinson-Patman Act was denied. The contention that 
the complaint failed to aver that any of the “purchases” complained of were in interstate 
commerce was rejected, because the complaint alleged with sufficient definiteness that the 
defendant purchased milk outside the state and then sold it to the plaintiff and plaintiff’s 
competitors. The Robinson-Patman Act, in speaking about “purchases” as being in com- 
merce, does not refer to a technical, legal passing of title. The Act must be construed in 
ss light of its purposes and with recognition of the nature of the flow of interstate 

usiness. 


See Private Enforcement and Procedure, Vol. 2, { 9009.600, 9022.75. 
For the plaintiff: J. Robert Morris, New York, N. Y. 
For the defendant: Lundgren, Lincoln, Peterson & McDaniel, New York, N. Y. 


Memorandum 


Dawson, District Judge [Jn full text]: 
This is a motion which, in the alternative, 
seeks to dismiss the complaint for failure 
to allege facts sufficient to show the juris- 
diction of this Court, or if such relief is 
denied, to strike out certain allegations of 
the complaint. The complaint purports to 
allege a violation of the Robinson-Patman 
Nota lom Wi, tSycGeSecsellas 
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The Robinson-Patman Act forbids dis- 
crimination in price “between different pur- 
chasers of commodities of like grade and 
quality, when either or any of the purchases 
involved in such discrimination are in 
commerce.” 


[Discrimination in Milk Rebates Alleged] 


The second amended complaint alleges 
that the defendant is an interstate supplier 
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of milk; that plaintiff is a local retailer of 
milk in New York City who, for a period, 
purchased milk from the defendant; that the 
defendant afforded plaintiff a lesser rebate 
than it afforded to others in the same com- 
petitive area as the plaintiff; and that by 
such action, defendant has tended to lessen 
and destroy competition in such area. 


[Transactions in Interstate Commerce] 


Defendant urges that the second amended 
complaint does not allege that any of the 
purchases involved in such discrimination 
were in commerce, 7. @., in interstate com- 
merce. We must judge the sufficiency of a 
complaint by its allegations. Whether the 
plaintiff will be able to establish its cause of 
action at the trial is, of course, not before 


.this Court. The second amended complaint 


alleges with sufficient definiteness that the 
sales both to plaintiff and its competitors 
were of milk purchased by the defendant 
outside the State of New York for sale 
within the State of New York to the plain- 
tiff or to its competitors, as the case may be. 
While it talks of the sales to plaintiff and 
the competitors of plaintiff as being made 
“within the State of New York to the plain- 
tiff and to other retailers within the com- 
petitive area of the plaintiff’, nevertheless, 
the other allegations of the complaint make 
it clear that defendant was engaged in a 
continuous stream of commerce in securing 
the milk outside the State of New York for 
sale in the State of New York to the plain- 
tiff and to competitors. The purchases were 
therefore in interstate commerce. The 
Robinson-Patman Act, in speaking about 
“purchases” as being in commerce, is not 
speaking about a technical legal passage of 
title. it must be construed in the light of 
its purposes and with recognition of the 
nature of the flow of interstate business. 
See, for example, Standard Oil Co. v. Federal 
Trade Commission [1950-1951 TRADE CASES 
{ 62,746], 340 U. S. 231 (1951); Moore vw. 
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Mead’s Fine Bread Co. [1954 Trane CASES 
J 67,906], 348 U. S. 115 (1954). 


The motion to dismiss the second amended 
complaint is denied. 


[Portions of Complaint Stricken] 


Defendant moves, in the alternative, un- 
der Rule 12(f£) to strike out certain para- 
graphs of the complaint as immaterial, 
impertinent, or scandalous. This motion is 
granted as to paragraphs Seventh, Eighth, 
and Ninth of the second amended com- 
plaint, and so much of paragraph Nine- 
teenth as alleges that “the defendant accorded 
as well other preferential and discriminatory 
treatment to plaintiff's competitors” and so 
much of paragraph twenty-first as refers to 
National Dairy Products Corporation. 


The second amended complaint is not ar- 
tistically drawn in that it is not clear 
whether the rebates alleged to have been 
given by the defendant were on milk sold 
by the plaintiff or on milk purchased from 
the defendant. The plaintiff, in the memo- 
randum submitted on this motion, states: 


“Tt is submitted that the intent of the 
pleader was to plead in Paragraph #12 
of the Second Amended Complaint that 
the Plaintiff received a rebate of Yd per 
quart for each quart purchased from the 
Defendant Corporation. This is amenable 
to a simple amendment.” 


Of course, a complaint should be written 
with definiteness, and if the complaint does 
not express the intent of the pleader, it 
should be corrected before an answer need 
be filed. 

The order to be entered hereon should 
provide that the plaintiff will file a further 
amended complaint from which shall be 
omitted the allegations directed to be 
stricken out and which shall make such cor- 
rection in paragraph Twelfth as plaintiff 
thinks will carry out its intent in pleading. 
Settle order on two days’ notice. 


[7 68,065] Opinion of the Attorney General of the State of Washington. 
Addressed to the Honorable Charles O. Carroll, Prosecuting Attorney, King County, 


County City Building, Seattle, Washington. 
©. A, G. 55-57, No.83, Dated May, 26, 1955. 


Attorney General. 


Opinion of Robert G. Boyd, Assistant 


Washington Unfair Practices Act 
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chants calls upon new residents in a neighborhood, welcomes them to the community, and 
gives them small gifts contributed by the merchants—averaging in value about twenty 
cents—do not violate the Unfair Practices Act. The gifts, which are not items sold by 
the merchant sponsors, usually have a logical connection with the merchants’ businesses 


but are not conditioned upon the recipient’s business with the merchants. 


There is no 


intent to injure competitors or to destroy competition, and there is no “loss leader” 
involved since no sales transaction is present. 


See Sales Below Cost, Vol. 2, J 7151.51, 7191. 


You have requested our opinion as to 
whether the activities of Welcome Wagon, 
‘Inc., as presently carried on in the State 
of Washington, are in violation of the 
Washington Fair Trade Practices Act 
(RCW chapter 19.88; chapter 221, Laws of 
1939). The facts given are as follows: 


Welcome Wagon, Inc., a Delaware cor- 
poration, with headquarters in Memphis, 
Tennessee, is engaged in business in nine- 
teen counties of the state of Washington. 
Its method of operation is to solicit local 
merchants in residential communities to 
sponsor a Welcome Wagon whose local 
representative then calls upon new residents 
of the area for the purpose of welcoming 
the family into the community and establishing 
a friendly relationship with the various spon- 
sors. As a part of the Welcome Wagon pro- 
gram each new family is given a small gift 
from each of the sponsors, together with a 
card welcoming the family and stating the 
business in which each sponsor is engaged. The 
gifts average about twenty cents in value and 
are not an item sold by the sponsors, but usu- 
ally a gift which has a logical connection with 
the sponsors’ business. The giving and receiv- 
ing of the gifts are in no way conditioned 
upon doing business with the sponsors and 
cannot in any way be regarded as a discount 
connected with any purchase. No coupons 
or credits are distributed as gifts which 
would be conditional upon doing business 
with the sponsors in order to receive the 
benefit thereof. The charge made to the 
sponsors is based on the number of visits 
made by the Welcome Wagon representa- 
tive, who receives a percentage of that 
charge as his compensation. 


In our opinion, Welcome Wagon activi- 
ties as described above do not offend RCW 
chapter 19.88. 


ANALYSIS 


Chapter 19.88 RCW is entitled “Unfair 
Competition—Fair Trade’, and the section 
possibly contravened by Welcome Wagon 
activities reads as follows: 
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“19.88.040 Price cutting practices for- 
bidden—Generally. No person engaged 
in business within this state shall sell any 
article or product at less than the cost 
thereof to him, or give away any article 
or product, for the purpose of injuring 
competitors or destroying competition, or 
use any article or product as a ‘loss 
leader,’ or in connection with any sale 
make or give, or offer to make or give, 
any special or secret rebate, payment, 
allowance, refund, commission or un- 
earned discount, whether in the form of 
money or otherwise, or secretly extend to 
certain purchasers special services or 
privileges not extended to all purchasers 
purchasing upon like terms and condi- 
tions, or make or enter into any collateral 
contract or device of any nature, whereby 
a sale below cost is effected, to the injury 
of a competitor, if it destroys or tends to 
destroy competition.” 


The first thing to be considered is whether 
the giving of the gifts by the Welcome 
Wagon representative in the manner de- 
scribed above is for the purpose of injuring 
competitors or .of destroying competition. 
It would not appear from the facts pre- 
sented that this could be the case, judging 
from the “modus operandi’ described herein. 
There is no question of a “loss leader” in- 
volved here, as there is actually no sales 
transaction present in the visit of the Wel- 
come Wagon representative. 


The gift is not conditioned upon any sale 
by or purchase from the merchant sponsors, 
nor are there any premiums, discounts or 
rebates offered. 


The Welcome Wagon activities would 
fall wholly within the confines of a purely 
“good will” gesture by the sponsoring mer- 
chants and the recipients of the gifts are 
under no compulsion to trade with the 
sponsoring merchants. 


Chapter 19.88 RCW with the exception 
of the section (.040) considered here deals 
wholly with the various illegal forms of 
price-cutting arrangements, discounts and 
preferential treatment offered to the public 
as inducements to buy, and where none of 
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these elements is present, we fail to see any 
possible application of this law to the activi- 


ties of Welcome Wagon, Inc., as currently 
carried on in the state of Washington. 


[] 68,066] United States v. McKesson & Robbins, Incorporated. 


In the United States District Court for the Southern District of New York. Civ. 76-50. 
Filed June 6, 1955. 


Case No. 1130 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Fair Trade—Resale Price Fixing Under Federal Laws—Fair Trade Contracts Be- 
tween Competitors—Dual Capacity of Fair Trader—Proof of Restraint of Trade——A Gov- 
ernment complaint charging that a company which conducts a wholesale business in drug 
products and also manufactures its own line of drug products violates the Sherman Act 
by entering into fair trade contracts with large retailers and competing wholesalers cover- 
ing the sale of its own products was dismissed on the grounds that fair trade price fixing 
by a manufacturer-wholesaler is not, in itself, illegal under the Sherman Act, and that the 
Government did not make out a factual showing of illegality by proving some additional 
restraint of competition which, in conjunction with the fair trade price fixing, would 
constitute a violation of the Act. Proof that the company as a manufacturer entered into 
fair trade contracts with large retailers which provided for a 20 per cent discount for pur- 
chases in excess of $1,000 and that the company’s fair trade contracts with independent 
wholesalers allowed a discount of 10 and 5 per cent off list did not establish an additional 
restraint that renders the company’s entire fair trade system a violation of the Act. The 
difference in the discounts by itself or in conjunction with the company’s fair trade price 
structure was not shown to restrict competition. 


See Resale Price Fixing—Fair Trade, Vol. 1, J 3015.80. 


For the plaintiff: Allen A. Dobey, E. Winslow Turner, and John F, Hughes, Special 
Assistants to the Attorney General, New York, N. Y. 

For the defendant: Hodges, Reavis, McGrath, Pantaleoni & Downey (John P. 
McGrath, Denis B. Sullivan, Robert Thrum, and Laurence C. Ehrhardt, of counsel), 
New York, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases {| 67,805. 


with the Fair Trade laws of the several 
states permitting them, enters into fair 
trade price fixing agreements affecting retail 


Opinion 
Findings of Fact 


Crancy, District Judge [In full text]; 1. 
Defendant, operating through 74 divisions 
located in 35 states, conducts nationwide, 
a wholesale business in drugs, pharmaceutical, 
surgical and medical supplies, toilet articles 
and sundry other items customarily sold 
in drug stores. 

2. Defendant also manufactures its own 
line of drug products which are packaged 
and sold under its brand name of “McKesson 
Products.” Large annual gross sales of its 
own products are made by its own whole- 
sale divisions, other wholesale competitors 
and directly by it to large retailers. 


3. With both the wholesale competitors 
and the large retailers, defendant, in accord 
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sales of its own products. 


4. Defendant’s fair trade contracts for 
the sale of its own products to wholesalers 
provide for a maximum resale discount of 
ten and five percent. Defendant’s fair trade 
contracts with retailers provide for a dis- 
count of twenty percent for purchases in 
excess of $1,000. Defendant’s retail cus- 
tomers are mostly chain stores. Some sales 
of $1,000. or more of its products are made 
by other wholesalers to retailers but such 
instances are rare. 

5. Immediately after the decision of the 
Supreme Court in Schwegmann Bros, wv. 
Calvert Distillers Corp. [1950-1951 TRADE 
Cases § 62,823], 341 U. S. 384, defendant 
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employed a fair trade agreement with its 
wholesaler purchasers which contained a 
clause adapted to control the sales price to 
successive purchasers of its products. This 
action was started in May, 1952. The Mc- 
Guire Act was passed in July, 1952. De- 
fendant stopped using the clause in April, 
1953. The accused clause of the contract 
employed by the defendant during this 
period was on its face an effort to meet 
the Schwegmann decision. Defendant’s posi- 
tion was that of all manufacturers in that 
its rights under the anti-trust laws and the 
state fair trade laws were indeterminate 
and unsettled. Its discontinuance of the 
use of its clause was not too long after the 
McGuire Act was enacted, and there is 
no reason now to assume the possibility 
of further use of it. After reading the 
disputed clause, the Court is of the opinion 
that to render any decision on the legality 
of its use by the defendant in this case in 
the circumstances in which it operated from 
1951 to 1953 would be futile. So would be 
the award now of an injunction against its 
reuse. 


6. Defendant has had price fixing agree- 
ments in some states which, since the com- 
mencement of this action, have declared 
their fair trade laws unconstitutional. There 
is no evidence in this case that defendant has 
entered into or continued any fair price con- 
tract in any state after the local fair trade 
law was declared unconstitutional. In fact, 
the defendant’s contracts now provide that 
they are only binding if legal under the state 
law. Again, the Court sees no reason why 
this defendant should be admonished for ac- 
cepting a legislative enactment as constitu- 
tional until it was found not to be. 


Conclusion of Law 


1. Judgment is granted dismissing the 
complaint. 


[Fair Trade Contracts] 


The Government in this case moved for 
summary judgment on the theory that any 
price fixing agreement which was made with 
competing wholesalers by defendant as a 
wholesaler as well as a manufacturer, was a 
per se violation of the Sherman Act. 

Judge Murphy, denying the Government’s 
motion, said: 


“The heart of the problem presented rises 
from defendant’s dual role as manufacturer 
and wholesaler. The language of the statute 
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could provide an unerring guide to its 
speedy solution only if one of defendant’s 
capacities is carefully considered and the 
other happily ignored. * * * Merely to es- 
tablish a fair trade agreement with an inde- 
pendent wholesaler by a dual producer- 
wholesaler is insufficient to make out a prima 
facie case of restrain of trade under the 
Sherman Act. Are all such agreements priv- 
ileged or only some of them? If the latter, 
what then is the line of demarcation between 
valid and illegal ones? We think the test 
consists of a factual showing of illegality.” 


Judge Murphy’s ruling that fair trade 
price fixing by a producer-wholsaler was 
not per se illegal under the Sherman Act, 
was necessary to his decision of the motion, 
and we regard it as the law of the case. In 
any event we concur in and adopt his decision. 


[Discounts] 


The only question that remains after the 
trial of this case is, did the Government 
make out a “factual showing of illegality” 
by proving some additional restraint of com- 
petition by the defendant which, in con- 
junction with their fair trade price fixing, 
would constitute a violation of the Sherman 
Act? 

The Government has submitted proof that 
the defendant as a producer entered into 
fair trade contracts with large retailers which 
provided for a 20 percent discount for pur- 
chases in excess of $1,000. Defendant’s fair 
trade contracts with independent wholesalers 
allow a discount of 10 and 5 percent off list. 
It is the Government’s contention that this 
is an additional restraint that renders the 
defendant’s entire fair trade system a viola- 
tion of the Sherman Act. 


The defendant contends that the evidence 
of this discount to large retailers is not rele- 
vant or material under the allegations of 
the Government’s complaint. An examina- 
tion of the complaint shows that it was 
directed at defendant’s fair price agreements 
with competing wholesalers, In fact, para- 
graph 8 of the complaint lists only inde- 
pendent wholesalers as co-conspirators. The 
Government’s new claim makes them the 
injured victims of conspiring retailers though 
nowhere in the complaint is there any men- 
tion of a conspiracy or agreements with 
retailers. But the Government insists that 
the proof is coherent and within the issues 
in that the difference in defendant’s dis- 
counts to wholesaler and retailer buyers in- 
fects all the wholesalers’ fair trade agree- 
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ments, making them instruments for illegal 
restraint. 

Accepting this theory, we hold that the 
proof submitted does not show the addi- 
tional restraint it is intended to demonstrate. 

There is nothing in the evidence sub- 
mitted by the Government which would 
support a finding by this Court that this 
difference of discount by itself or in con- 
junction with defendant’s fair trade price 
structure in any way restricts competition 
more than does any fair trade price system. 

Defendant vouchsafes the explanation that 
the 20 percent discount merely reflects the 
fair value of the wholesaler’s services in 
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warehousing and handling performed by 
the large retailer and that such a retailer 
is not a potential customer of the independ- 
ent wholesaler. The Government contends 
that it is used by the defendant to elimi- 
nate the competition of the independent 
wholesalers for the large retail business. 

Whether the difference of discount is a 
fair and legitimate quantitative price dis- 
count in no wise affecting competition or 
is a means of restricting competition, this 
Court has no way of determining, The few 
facts do not speak for themselves. The bur- 
den of proof was the Government’s. The 
complaint must be dismissed. 


[J 68,067] Modern Silver Linen Supply Co., Inc. v. Berger. 


In the Supreme Court of New York County, State of New York, Special Term, Part 
TIt 133 N’Y. L. ¥No. 111, page 8." Dated June 8, 1955. 


Donnelly Antitrust Act 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Defenses— 
Antitrust Violations.—In an action by a linen supply company to enforce a contract it 
had with the defendant, it was held that the defendant’s contention that the company 
had been charged with violation of the antitrust laws in relation to other companies en- 
gaged in the same business as the company could not defeat the company’s application 
for an injunction. The application was based upon a specific private contract between 


the company and the defendant. 


See Combinations and Conspiracies, Vol. 


[Antitrust Defense] 


Levy, Justice [Jn full text]: The issues 
before me are, of course, determined pen- 
dente lite, and it is in that light only that 
IT rule. The claim that plaintiff has been 
charged with violation of the anti-trust 
laws in relation to other companies in the 
same business as plaintiff cannot defeat this 
application, based as it is upon a specific 
private contract which plaintiff and defend- 
ants entered into, and which plaintiff is 
seeking to enforce. Nor is the charge of 
unfair practices relevant, since they do not 
pertain to the defendants or to the covenant 
in suit (cf. Sterling Shoe Corp’n v. Weiss & 


1, § 2407.34. 


Klau Co., 206 Misc., 763, 775). There is no 
proof presently presented that the terms of 
the agreement are so harsh that defendants 
are effectually restricted from earning a 
livelihood in the business. The motion by 
plaintiff for an injunction pendente lite is 
granted (Interstate Tea Co., Inc., v. Alt, 27) 
N. Y., 76; Modern Silver Linen Supply Co., 
Inc., v. Goldberg, 275 App. Div., 767; Marko- 
witg v. Tabakin, 250 App. Div., 768; Central 
Coat, Apron & Linen Service, Inc. v. Strock, 
247 App. Div., 714; Eastern New York Wet 
Wash Laundry Co. v. Abrahams, 173 App. 
Div., 788; N. Y. Wet Wash Laundry Cone: 
Unger, 170 App. Div., 761). Settle order, 
with suggestions as to undertaking. 


[7 68,068] General Electric Co. v. Golden Rule Appliance Co., Inc. 
In the Supreme Court of New York County, State of New York, Special Term, 
art Volos Naw. Le Ja Nos 112 page. 7. Dated June), 1955. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Notice of Price—Evidence.—A fair 
trader established that defendants had notice of its fair trade prices even though actual 
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notice of the prices was not sent to the defendants. Notice was evidenced by the fact 
that purchasers at the defendants’ stores were required to sign a “certification” on the 
purchase slip that they were buying the fair trade products for commercial purposes only 
and not for resale. This requirement would have had no purpose if the defendants were 
unaware of the fair trade prices. The use of the “certification” device was for the express 
purpose of circumventing the fair trade price structure. Although the defendants were 
not bound to investigate purchasers’ statements that they were buying for commercial 
purposes, the defendants cannot sell as they did without first making inquiry with respect 
to the character of the purchase and whether it was for commercial use and not for resale. 


See Fair Trade, Vol. 1, J 3268.34. 
[Notice of Prices] 


GREENBERG, Justice [/n full text]: Plaintiff 
has established by the weight of the credible 
evidence that: (1) Notice was received by 
the defendants of the fair trade price. Even 
assuming actual notice was not sent to de- 
fendants, they nevertheless had notice as 
clearly evidenced by the fact that the pur- 
chasers at the stores of the defendants were 
required to sign the “certification” on the 
purchase slip that they were buying the 
appliances for commercial purposes only 
and not for resale. This requirement would 
have had no purpose if the defendants were 
unaware of the fair trade price. That they 
took the precaution indicated is persuasive 
of the fact that they had knowledge and 
therefore sales, below the established prices 
were illegal. (2) Sales were frequently 
made below the fair trade prices. On this 
issue there is no doubt. (3) The device of 
the “certification” employed by the defend- 
ants was for the express purpose of cir- 


cumventing the fair price structure. While 
defendants were not bound to investigate 
statements made by purchasers that they 
were buying for commercial purposes (the 
evidence shows the contrary), they were 
not permitted to sell as they did in this 
case without at least first making inquiry 
with respect to the character of the pur- 
chase and whether it was for commercial 
use and not for resale. Here, however, 
according to the accepted testimony, re- 
quests were made for the various appliances 
which were offered below the fair trade 
price and thereafter the purchasers were 
asked to sign the sales slip below the “‘cer- 
tification.” The violation could not be 
remedied by simply obtaining the signature 
to a deceptive foil and the court will not 
countenance such a practice. Accordingly, 
judgment is granted in favor of plaintiff for 
the relief demanded in paragraph 1 of the 
“Wherefore” clause of the complaint. Settle 
judgment. d 


[68,069] Texas Industries, Inc. v. R. P. Brown, et al. 
In the United States Court of Appeals for the Fifth Circuit. No. 15090. Dated Janu- 


ary 20, 1955. 


Appeal from the United States District Court for the Northern District of Texas. 


ATWELL, District Judge. 


Texas Trusts and Conspiracies Against Trade Law 


Combinations and Conspiracies Under State Antitrust Laws—Practices—Requirements 
Contract—Validity—A contract under which manufacturers of concrete masonry blocks 
agreed to purchase from a producer of lightweight aggregate, used in the manufacture of 
such blocks, all of the aggregate which the manufacturers and their successors and assigns 
would require for a period of five years is valid under the Texas antitrust laws. 


See Combinations and Conspiracies, Vol. 1, 2325.46. 
For the appellant: Stanley E. Neely and Maurice E. Purnell, Dallas, Texas. 


For the appellees: Gaynor Kendall and Henry H. Brooks, Austin, Texas; Leroy A. 
Howard, Lubbock, Texas; and Royal H. Brin, Jr., W. B. Harrell, and Morris Harrell, 


Dallas, Texas. 


Before Hutcueson, Chief Judge, Hotmes, Circuit Judge, and Attrep, District Judge. 
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[Cause of Action] 


. Homes, Circuit Judge [Jn full text]: This 
is an action for damages by appellant against 
the appellees for the anticipatory breach 
of a contract and for the inducement of 
said breach. The contract was for the sale 
by appellant of lightweight aggregate for 
use in three manufacturing plants that make 
concrete masonry units. The suit was brought 
against two groups of defendants, all of 
whom are appellees here. The first group 
consists of those who operated the three 
plants at the time of making the contract; 
the second group consists of those who sub- 
sequently leased and operated the three 
plants while 44 months of the term of the 
contract still remained. As to the latter, 
the complaint alleged that they became 
bound by the contract, directly breached it, 
and participated with the first group in the 
breach thereof; or, in any event, that they 
induced the breach so as to become liable 
ex delicto as well as ex contractu. As to all 
the appellees, it was alleged that they de- 
liberately arranged the transfer of the plants, 
pursuant to a scheme to deprive the appel- 
lant of its benefits. 


[Requirements Contract] 


A copy of the contract, dated December 
13, 1951, is set forth in full as an exhibit 
to the complaint. By its terms the buyers, 
that is, the first group of appellees, agreed 
to purchase from the appellant at its plant 
at Eastland, Texas, all of the lightweight 
aggregate which said group and their suc- 
cessors and assigns should thereafter re- 
quire for a period of five years. Aggregate 
is a material used by so-called block plants 
in the manufacture of lightweight concrete 
masonry units, which are used in buildings. 
The buyers owned and operated three block 
plants, one in Lubbock, another in Abilene, 
and a third in Midland, Texas, which were 
in the vicinity of appellant’s Eastland plant. 
The contract was made in Texas, and was 
to be performed in that state. It is gov- 
erned by the law of Texas. Because appel- 
lant’s production at Eastland was already 
committed to other customers, it was neces- 
sary for appellant to build a new aggregate 
plant, from which those customers might be 
served, in order to release the Eastland 
production for the three block plants. This 
the appellant did, as contemplated by the 
contracting parties, at a cost of more than 
$500,000, in order to place appellant in a 
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position to perform its obligations under the 
contract, which was to furnish the light- 
weight aggregate that the buyers had agreed 
to purchase. 


The contracting parties operated under 
the contract for approximately fifteen months, 
when the breach in question occurred by 
the refusal of the buyers to accept further 
deliveries under the contract. Some claim 
is made that such refusal may have been 
justified on the ground of the defective 
quality of the aggregate, but the testimony 
on that subject is conflicting and, since the 
case was disposed of in the trial court on 
a motion for summary judgment, it must 
be taken as admitted on this appeal that 
the aggregate was sufficient in quality and 
that no defense exists on that score. Also, 
some claim is made that appellant’s damages 
are not sufficiently proven or provable, but 
here again the evidence is conflicting, and 
it must be assumedi that the requisite proof 
of damage exists for sustaining the cause 
of action as alleged. The only question for 
decision on this appeal, as to the first group 
of appellees, is whether they were released 
from further performance by their leasing 
of the three plants to the second group 
while the contract was still in effect. The 
only question for decision as to the second 
group is whether they became obligated 
under the contract or became liable as par- 
ticipants in the breach. More precisely, the 
questions are whether any substantial evi- 
dence exists that the first group did not 
avoid their obligation by the leasing ar- 
rangement, and that the second group did 
become obligated by the same transaction, 
and did become liable as participants in the 
breach. 


[Trial Court’s Rulings] 


Numerous depositions were taken in the 
case, which was on the jury docket and 
set for trial on a definite day. A motion 
to dismiss the complaint, based upon the 
illegality of the contract under the anti-trust 
laws of Texas, had previously been over- 
ruled. Then, prior to the trial date, the 
district court (having notified counsel) re- 
heard and sustained motions for a summary 
judgment. The court had before rey eS 
pleadings and the depositions. The first 
group of defendants based their motion 
solely upon the contention that their obli- 
gation under the contract was extinguished 
by the leasing arrangement. The second 
group based their motion upon the fact that 
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they were not signatory parties to the con- 
tract, and did not assume any obligation 
under it, and that the depositions on file 
did not show any genuine issue of fact as to 
their having induced the contract’s breach. 
The court made no findings of fact, and 
did not indicate the grounds of its ruling 
except to say that there was no covenant 
here which ran with the land; and, if there 
were, it might, and in all probability would, 
be in violation of the anti-trust laws of 
Texas; which, he said, he did not think 
entered into this matter at all. As to the 
breach or inducement to breach, he said: 
“T find nothing of that sort disclosed here 
whatever.” (Tr. 767.) 


[Obligations of Buyers] 


In our opinion, neither a sale nor lease 
of the three block plants, nor an assignment 
of the contract, by the buyers could in law 
effectuate a release of their obligations under 
the contract without the consent of appel- 
lant. The written agreement shows on its 
face that the requirements of the three block 
plants were the subject matter of the sale, 
and were within the contemplation of the 
parties. The plants have not been sold; they 
have not been shut down; they have not 
been dismantled; they have never ceased 
to operate and to have requirements. They 
are operating under a lease from the Browns, 
who signed the contract and who are still 
very much interested as individuals in the 
operation of the plants. Much of the value 
of the rights reserved to the lessor under 
the lease depends upon the continuing op- 
eration of the plants. 


In these circumstances, the law of Texas 
imposes an implied obligation upon the 
buyers to keep the plants in operation lest, 
by disposing of them: or shutting them 
down, the buyers be permitted to destroy 
the subject matter of the contract, the re- 
quirements of the plants, in violation of the 
intention of the parties that sales and pur- 
chases under it would continue for the full 
term thereof. This rule was recognized in 
a decision of the Supreme Court of Texas 
in 1951, Portland Gasoline Co. v. Superior 
Marketing Co., Inc. [1950-1951 TrapE CAsEs 
7 62,952], 243 S. W. (2d) 823, wherein was 
cited Williston on Contracts, Rev. Ed., Vol. 1, 
pp. 357-358, which refers to a class of cases 
that finds from the business situation, from 
the conduct of the parties, and from the 
startlingly disproportionate burden cast upon 
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one of them, a promise implied in fact by 
the seller to continue in good faith sales or 
production, or on the part of the buyer 
to maintain his business or plant as a going 
concern, and to take its bona fide require- 
ments. “In other words, this view implies 
an obligation to carry out the contract in 
the way anticipated, and not for purposes 
of speculation to the injury of the other 
Dartiey eee 

In Wells v. Alexandre, 29 N. E. 142, the 
court held that the sale of steamers after 
making a contract for the supply of coal 
to them for one year did not relieve the 
original owners from the obligation to take 
the coal that the ordinary and accustomed 
use of the steamers required. In Great 
Lakes & St. Lawrence Transportation Co. v. 
Scranton Coal Co., 239 Fed. 603, the court 
held that the contract carried with it an 
implied obligation on the part of the defend- 
ant to continue its business during the term 
of the contract and run its boats in a rea- 
sonable manner. In 1924, in an opinion by 
Judge Walker, where the owners of timber- 
land and lumber mills had contracted with 
the plaintiffs to sell to them all of their 
output of lumber, the Fifth Circuit held 
that, although the contract contained no 
covenant by defendants not to sell their 
entire lumber operation, the contract was 
nevertheless enforceable by the plaintiff, and 
damages were recoverable. Kamm v, Pritch- 
ard, 296 Fed. 871. 


See also Diamond Alkali Co. v. Tomson & 
Co., Inc., 35 F. (2d) 117; Central States 
Power & Light Corp. v. United States Zinc 
Co., 60 F. (2d) 832, cert. den., 287 U. S. 
660; Dawson Cotton Oil Co. v. Kenan, Mc- 
Kay & Speir, 94 S. E. 1037; Wigand v. 
Bachmann-Bechtel Brewing Co., 118 N. E. 618. 


Further support for our conclusion is 
found in the provisions of paragraph 13 of 
the contract reading as follows: , 


“13. Nothing in this agreement con- 
tained shall prevent any party hereto from 
consolidating or merging its operation 
into another operation, or from changing 
the form of organization, or from selling, 
conveying, or exchanging its property as 
an entirety or substantially as an entirety, 
but any and all such mergers, consolida- 
tions, organizational changes, sales, con- 
veyances, or exchanges shall be binding 
upon the organization resulting from or 
succeeding to the ownership of the prop- 
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erty as an entirety or substantially as an 
entirety, to the intent that the terms and 
provisions of this contract shall inure to 
the benefit of and be binding upon the 
parties hereto, and upon the heirs, execu- 
tors, administrators, successors and as- 
signs of each party hereto.” 


The provisions of this paragraph, on which 
these appellees rely as reasons for termi- 
nating their contract, strengthen our con- 
clusion that they were not released from but 
remained obligated under it. It makes clear, 
we think, that the contracting parties took 
pains to anticipate and provide against con- 
tingencies such as are now being put for- 
ward as reasons for terminating the contract. 
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[Contract Valid] 


Turning now to the second group of ap- 
pellees, who leased and operated the plants 
while 44 months of the contract remained, 
the depositions show a genuine issue as to 
the fact that all of the appellees became 
equal participants in the breach of the con- 
tract, and that the second group became 
liable as having induced the breach. Finally, 
we hold that the contract is valid under the 
anti-trust laws of Texas. 


The judgment appealed from is reversed 
and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 


Reversed and remanded. 


[68,070] Arkansas Fuel Oil Company, et al. v. The State of Texas. 
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Texas Constitution and Trusts and Conspiracies Against Trade Law 


Combinations and Conspiracies Under State Antitrust Laws—Practices—Price Fixing 
—Sufficiency of Allegations.—In an action charging that oil companies agreed to fix the 
price of gasoline in Texas and agreed to lessen competition in the refining and marketing 
of gasoline in the state, proof that the companies participated in the activities of the same 
trade association, standardized their products, exchanged gasoline with one another, and 
posted uniform crude oil and tank wagon gasoline prices (viewed against a background 
of experience gained under federal price control and a prior code of practices, control 
of 65 per cent of refining, control of 90 per cent of the retail outlet, increase of net 
profits, and higher price in Texas than in other areas) would not establish the existence 
of an artificial price structure maintained by an agreement among the companies. An 
agreement to do acts which are themselves legal and which result in a uniform price 
arrived at by the free working of competition does not establish an agreement to fix 
prices violative of the Texas antitrust laws. A uniform price in the sale of a standardized 
product is not condemned by Texas law and is not the ultimate issue in the action. The 
true issue is whether an artificially high or low uniform sales price was set and maintained 
by agreement, and the establishment of an artificial sales price as a fact is a necessary 
element in making a circumstantial evidence case of an antitrust conspiracy to fix prices. 
Since the antitrust law is penal, the word “combination,” as used in the Texas law, 
means an intentional combination reached by agreement and consent and does not mean 
a situation thrust upon an accused to which he did not consent or agree. 


See Combinations and Conspiracies, Vol. 1, § 2335.46, 2425.46, 2427.46. 


For the petitioners: Butler, Binion, Rice & Cook; Lloyd F, Thanhouser; Harry G. 
Dippel; Ward T. Jones; Burney Braly; Rex G. Baker; Nelson Jones; David T. Searls; 
| John C. Jackson; Robert J. Derby; and S. A. L. Morgan; Houston, Tex. Carey K. 
| West, Jr., Cecil C. Cammack; Cantey, Hanger, Johnson, Scarborough & Gooch; Sloan 
Blair; Gillis A. Johnson; Warren Scarborough; Carlisle Cravens; and Charles L. Stephens; 
Fort Worth, Tex. Ireland Graves, Black & Stayton, Dan Moody, Ben H. Powell, Everett 
L. Looney, and Coleman Gay, Austin, Tex. Earl A. Brown and Chas. B. Wallace, 
Dallas, Tex. J. F. Hulse and Louis A. Scott, El Paso, Tex. E. H. Foster, Amarillo, 
Tex. H.C. Walker, Jr., Shreveport, La. R.O, Mason and Walter L. Barnes, Bartles- 
ville, Okla. H.C. Manning and Archie D. Gray, Pittsburgh, Penn. V. R. Tomlinson, 
New York, N. Y. 
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For the respondent: John Ben Shepperd, Attorney General, and Willis E. Gresham, 
Burnell Waldrep, Robert S. Trotti, Hugh Lyerly and John D, Reeves, Assistant Attorneys 


General, Austin, Tex. 


Reversing a decision of the Texas Court of Civil Appeals, Third Supreme Judicial 


District, 1954 Trade Cases {[ 67,726. 


[Prior Proceedings] 


Witt Witson, Associate Justice [In full 
text]: This is an antitrust case brought by 
the State under Title 126, V. A. C. S., and 
Section 26, Art. I, Texas Constitution, for 
injunction and for penalties provided by 
Art. 7436, V. A. C. S., against our peti- 
tioners as defendants. 


The various defendants flied a great many 
special exceptions to the State’s petition. 
After an extensive hearing the trial court 
sustained all special exceptions. The State 
declined to amend further and the trial 
court dismissed the cause. 


This left the State’s petition bare and 
placed a Herculean appellate task upon it 
which it met by grouping the various special 
exceptions under points of error. Under its 
first point of error in the Court of Civil 
Appeals, the State asserted that its petition 
considered as a whole stated a cause of 
action. Under nineteen other points it took 
up the special exception to each major sec- 
tion of its petition. The first point of error 
had to be good before the other points 
became material. 


The Court of Civil Appeals reversed and 
remanded and held that none of the special 
exceptions were good. We granted error 
on two points assigned here which are: 


“Point 3: The Court of Civil Appeals 
erred in holding that the amended peti- 
tion states a cause of action because it 
is based on the theory that uniformity 
in prices or price increases is sufficient 
to establish an agreement or conspiracy in 
violation of the Antitrust Laws of Texas.” 

“Point 5: The Court of Civil Appeals 
erred in holding that it was proper to 
allege the adoption of and participation 
in the 1928 ‘Code of Practices for the 
Marketing and Refining of Petroleum 
Products’ as showing intent, motive, 
knowledge and a general scheme on the 
part of defendants, because: (i) plaintiff 
has never contended that such code was 
material for these purposes or that such 
purposes are an issue in this case; (ii) 
there are no allegations in the amended 
petition establishing a connection between 
the ‘1928 Code’ and the alleged ‘1946 con- 
spiracy’; and (iii) the defendants who 
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were parties to the 1928 Code were pre- 
viously tried and acquitted for the alleged 
conspiracy based thereon.” 


Although the trial court entered its judg- 
ment on the pleading, the case as presented 
to us is not confined to the sufficiency of 
the pleading. Counsel for the State has 
voluntarily stated that the State has spe- 
cifically plead all of its evidence. Under 
Texas pleading a petition should allege the 
ultimate facts constituting the elements of 
the cause of action relied upon, but it need 
not be evidentiary. In general, counsel can, 
if he wishes, say nothing in advance abcut 
the evidence he intends to offer to prove 
the allegation of his petition. Usually he 
lets the court and his opposition learn the 
nature of his evidence as he develops it 
during the trial. Here the State did not 
follow that procedure but has announced 
in open court and in its pleadings and briefs 
that it has plead its case in great detail and 
has, in effect, plead its evidence. Probably 
the State adopted this course in order to 
obtain a legal test of its evidence comparable 
to that usually obtained either by motion 
for summary judgment on affidavit or mc- 
tion for instructed verdict at the end of 
the evidence. Therefore the defendants in- 
sist that even if they be wrong in main- 
taining that the State’s petition does not, 
under the rules of pleading, state a cause 
of action, still they would be entitled to an 
instructed verdict at the end of the State’s 
evidence, and there is no point in going 
through a prolonged trial if it must neces- 
sarily end in an instructed verdict. This 
is an unusual procedure but since both par- 
ties have presented the case on that basis 
we will so treat it. 


[Offense Charged] 


The essence of the offense charged is an 
agreement to combine capital, skill, and 
acts for the following purposes: 


1. To create and tending to create and 
carry out restrictions in the pursuit of 
the business of marketing gasoline within 
the State of Texas. 
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2. To fix, maintain, and increase the 
tank wagon price of gasoline within the 
State of Texas. 


; 3. To prevent and lessen competition 
in the manufacturing, refining, and mar- 
keting of gasoline within the State of Texas. 


4. To fix and maintain a standard or 
figure whereby the tank wagon price of 
gasoline marketed within this State is 
affected, controlled, and established. 


{Intent] 


Since the antitrust laws are penal, the word 
combination as used in Art. 7426, V. A. C.S., 
means an intentional combination reached 
by agreement and consent and does not 
mean a situation thrust upon an accused to 
which he did not consent or agree. Theatre 
Enterprises, Inc. v. Paramount Film Distrib- 
uting Corp. [1954 Trape Cases { 67,640], 
OS lee dene 529/45 SUp Gt. 257. bntent: to 
violate is still a bedrock requirement of any 
penal law. Of course intent may be proved 
by circumstantial evidence, but the final 
judgment must be bottomed upon a finding 
of specific acts done intentionally for an 
illegal purpose. 


[State’s Position] 


The State’s position is well stated in the 
following excerpt from its brief in the Court 
of Civil Appeals: 


“The State’s cause of action is predi- 
cated primarily upon the existence of 
identical tank wagon prices, the uniform 
and simultaneous price increases, and the 
substantially identical business practices 
adopted by all the defendants. In addi- 
tion thereto, and as complementary circum- 
stances which both manifest the existence 
of the unlawful combination and con- 
spiracy and have made possible its effec- 
tive operation, the State has alleged a 
number of activities of the defendants 
from which it contends that a finding of 
conspiracy and combination is the only 
reasonable conclusion. These additional 
facts and circumstances, among others 
alleged in the petition, comprise the fol- 
lowing: 

“1. A mutual participation in the activi- 
ties of the same trade associations, and 
more particularly, in the activities of the 
American Petroleum Institute, which has 
enabled the defendants to adopt a policy 
of close cooperation among those engaged 
in the gasoline marketing industry; and 
that through such participation, financial 
contributions, and individual representa- 
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tion on the various boards and com- 
mittees, each defendant has exchanged 
ideas, information and suggestions which 
have resulted in the development of sub- 
stantial uniformity of action with respect 
to marketing policies and procedures on 
tank wagon gasoline sales within this State. 


“2. A background of knowledge and 
experience gained from the participation in 
the rules and practices of a previous agree- 
ment and similar pricing system, which 
had been adopted and observed for the 
purpose of eliminating or curtailing un- 
restricted competition in the oil industry, 
and from which knowledge and experience 
gained the defendants were enabled to place 
into effective operation the uniform and non- 
competitive prices at the tank wagon level. 


“3. A participation in a program to 
standardize the three grades of gasoline 
marketed by defendants, thus making it 
easier to establish and maintain uniform 
and non-competitive tank wagon prices. 


“4. A practice of engaging in exchanges 
of gasoline with each other, and the sub- 
sequent marketing of such exchanged gas- 
oline under the trade and brand name of 
the recipient defendant, which suggests 
a mutual interest and close cooperation 
with each other and which indicates a 
mutual deprivation of a natural competi- 
tive advantage by reason of the geograph- 
ical location of the refineries and the 
variation in transportation costs in trans- 
porting the product from the refineries to 
points of sale. 


“5. A concerted effort to maintain uni- 
form and non-competitive crude oil prices, 
which aided and assisted in the successful 
maintenance of uniform and identical tank 
wagon prices, since such action insured 
the desired and fixed spread between the 
cost of crude oil, from which the gasoline 
is produced, and the price of refined 
gasoline. 


“6. A control and domination of a.large 
percentage of the total business in the 
manufacturing, refining, marketing and 
retailing industry in Texas, by reason of 
which dominant position defendants were 
afforded an opportunity and ability to 
achieve and to maintain an agreed pricing 
structure at the tank wagon level. 


“7. A number of factors indicative of 
the artificiality of the tank wagon prices, 
including the maintenance of higher tank 
wagon prices (than?) in other states which 
are more distant from the production of 
crude oil and the refineries located in 
Texas; the maintenance of uniform tank 
wagon prices in Texas despite the fact 
that the costs of manufacturing and mar- 
keting gasoline varies as among each de- 
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fendant; and the fact that the fixed and 

agreed tank wagon prices were not justi- 

fied by the costs of doing business or 
other economic conditions.” 

The Assistant Attorney General in oral 
argument quite candidly stated that he has 
plead all the facts that he expects to and 
can prove. The petition does plead the evi- 
dence, and, if anything “has the fault not 
of vagueness and indefiniteness, but of a 
too detailed pleading of evidence, a fault, 
however, which does not affect the validity 
of the indictment.” Umited States v. New 
York Great A & P Company [1940-1943 
TRADE CASES {§ 56,287], 137 F.2d 459 (C.C.A,, 
Sth, 1943, cert. den. 320 U. S. 783). In oral 
argument he stated that he would allege and 
prove the existence of the alleged illegal 
agreement only as an inference which he 
contends flows from the following circum- 
stances: 

_l. Mutual participation in trade asso- 

ciation. 


2. Background of knowledge and expe- 
rience gained from previous pricing systems. 


3. Standardization of gasoline. 

4. Exchange of gasoline. 

5. Maintenance of uniform crude oil 
prices. 

6. Maintenance of uniform prices on 
tank wagon gasoline. 

7. Control of 90% of the retail outlet. 


8. Control of 80% of the business of 
marketing gasoline. 


9. Control of 65% of the refining busi- 
ness. 


10. Increase of net profits over the costs 
of doing business during the existence of 
the conspiracy. 


11. Higher tank wagon prices in Texas 
than in other areas more distant from 
source of production. 

Items 2, 10, and 11 are not acts of de- 
fendants. So the State’s charge may be 
boiled down to the following activities: 

(a) Trade association membership. 

(b) Standardization of gasoline. 

(c) Exchanges of gasoline. 

(d) Uniform crude oil prices. 

(e) Uniform tank wagon gasoline prices. 
These activities must be put against a 

background of: 

(a) Experience gained under Federal 
Price Control and the 1928 Code. 


(b) Control of 65% of refining and 
90% of the retail outlet. 
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(c) Increase of net profits. 
(d) Higher prices in Texas than in 
other areas. 


[Trade Association] 


Participation in trade associations, cham- 
bers of commerce, and technical and pro- 
fessional organizations is a characteristic 
of the American business system. ‘The trade 
association involved here is the American 
Petroleum Institute which the State alleges 
to be composed of men and firms engaged 
in the oil business in the United States, 
Canada, and Mexico. This association was 
not made a party to this case and this is 
not a suit to dissolve it or prohibit mem- 
bership in it. 


[Price Control Law] 


The “background of knowledge and ex- 
perience gained from previous pricing sys- 
tems” (Item 2) refers in part to the period 
when the oil business was under federal 
pricing during the late world war. This 
“background” is not something in itself for 
which the defendant can be or should be 
punished and is not something which can 
be affected by or changed by any judgment 
the court might enter. It is not really an 
element in proving intent. The relevancy 
of evidence dealing with Federal Price Con- 
trol is doubtful since it was imposed as a 
matter of law. Guilt cannot come from 
obedience to law. 


[Control of Markets] 


The State controls Items 7, 8 and 9 by 
selecting the parties defendant. It made ten 
large companies defendants here. The word 
monopoly loses much of its meaning when 
applied to a market in which there are ten 
or more competitors. It could have alleged 
control of 95% of the retail outlets by 
naming additional parties defendant and 
thus increasing the percentage. But what 
then would constitute a violation? In all 
probability there are oil companies not par- 
ties to this suit which belong to trade asso- 
ciations, standardize and exchange gasoline, 
and post uniform prices. By naming more 
oil companies doing the same things as 
charged against these defendants the per- 
centages in Items 7, 8 and 9 could be in- 
creased. A monopoly does not result from 
simply naming as defendants all of the firms 
in a field of business endeavor if there be in 
fact a number of them. We cannot make 
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the violation of a penal statute dependent 
upon the grouping selected by the State and 
the State does not allege that the defendants 
are the only oil companies doing the acts 
charged. Such an alleged conspiracy has no 
definite boundaries. We do not mean to say 
that proof of a conspiracy depends upon 
naming as defendants all parties to it. We 
do hold that the allegation of fact with 
which the State seeks to raise a prima facie 
case of conspiracy must fix some boundaries 
to the conspiracy so that definite legal tests 
can be formulated for determining who 
should be a party defendant. 


Viewed in this light, the State’s case 
comes down to alleging that the defendants 
associate and meet together (along with 
nondefendants) and thus have the oppor- 
tunity to agree on prices; that the defend- 
ants practice a standardization and exchange 
of products (along with nondefendants); 
that the defendants post uniform prices 
(along with nondefendants); and that there 
existed during the time of the alleged con- 
spiracy an artificially high and noncompeti- 
tive price. 


[Prices] 


The allegation that the sales price of 
gasoline is artificially high can be supported 
by evidence developing a comparison with 
prices in other states. One of the State’s 
specific allegations on the price in Texas 
compared with other states is found in para- 
graphs B, C, and D of Section VIII of the 
petition (Trans. pp. 95 through 98). The 
pertinent parts are: 


“These defendants herein or their par- 
ent, affiliates, or subsidiaries have since 
on or about July 29, 1946, maintained 
higher tank wagon prices on gasoline in 
the State of Texas than in other states 
which are more distant from the produc- 
tion of crude oil and the defendants’ re- 
fineries in the State of Texas, * * *” 

* * * 


“During the period of time from on or 
about July 29, 1946, to the date of filing 
this petition, the tank wagon price on reg- 
ular gasoline, exclusive of all State and 
Federal taxes, was maintained by one or 
more of these defendants as herein named, 
or their parent, affiliates or subsidiaries as 
herein named, at various points in the 
above mentioned states as follows: 


“1, Louisiana: From three tenths (.3) 
to nine tenths (.9) of one cent (1¢) per 
gallon lower than in Texas. 
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“2. Maryland: From two tenths (.2) 
to eight tenths (.8) of one cent (1¢) per 
gallon lower than in Texas. 

“3. District of Columbia: Up to four 
tenths (.4) of one cent (1¢) per gallon 
lower than in Texas. 

“4. New Jersey: From one tenth (.1) 
to seven tenths (.7) of one cent (1¢) per 
gallon lower than in Texas. 

“5. Virginia: From three tenths (.3) to 
nine tenths (.9) of one cent (l1¢) per 
gallon lower than in Texas. 

“6. Maine: Up to three tenths (.3) of 
one cent (l¢) per gallon lower than in 
Texas. 

“7, Massachusetts: Up to four tenths 
(.4) of one cent (1¢) per gallon lower 
than in Texas. 

“8. New York: From two tenths (.2) 
to five tenths (.5) of one cent (1¢) per 
gallon lower than in Texas. 

“9. Rhode Island: Up to four tenths 
(.4) of one cent (1¢) per gallon lower 
than in Texas. 

“10. North Carolina: From three tenths 
(.3) to five tenths (.5) of one cent (l¢) 
per gallon lower than in Texas.” 


The State’s petition does not aver that the 
prices in the other states are the result of 
free marketing conditions, that the operat- 
ing conditions of selling in the other states 
are substantially similar, or that but for the 
alleged agreement the prices in Texas would 
have equaled those listed in other states. 


In the absence of allegations that the price 
offered for comparison is the result of a 
freely competitive market and that the costs 
and other factors are substantially the same 
as in Texas, this would not prove an ar- 
tificial price. 


[Existence of Agreement| 


The following portion of the State’s first 
point of error in its Court of Civil Appeals’ 
brief gives its main contention: 


‘x %* * the existence of an agreement 
in an antitrust suit need not be established 
by evidence showing the exact time, place, 
terms and names of the persons present 
when the conspiracy was made and en- 
tered into, but the existence of such agree- 
ment and the purport thereof may be 
inferred from the acts and conduct of the 
parties involved; that a conspiracy and- 
combination to violate the antitrust laws 
is provable by circumstantial evidence; 
that allegations and proof of the acts and 
conduct of the parties which lead to no 
other hypothesis than the existence of a 
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combination and conspiracy in violation of 
the antitrust laws are sufficient to state a 
cause of action; that the scope, operation 
and effect of the conspiracy and combina- 
tion are fully pleaded with the certainty 
and particularity required in a suit for 
penalties and for injunction under the 
antitrust laws; that each of the acts and 
conduct of the defendants as set out in 
the petition is a relevant and material cir- 
cumstance which both manifests the ex- 
istence of the conspiracy and has made 
possible its effective operation; that all of 
the acts and conduct of the defendants as 
alleged in the petition when considered 
in their entirety, reflect with certainty the 
existence and operation of an unlawful 
antitrust conspiracy and combination to 
lessen competition in the marketing of 
gasoline in the State of Texas by fixing 
and maintaining identical and noncom- 
petitive prices on tank wagon gasoline 
Salessin this® State. tt te 


So on the record which reaches us we 
must first determine whether the items listed 
above if proved would establish a combina- 
tion and conspiracy. 


In reply to the State’s first point copied 
above the defendants say: 


“x * * the only facts alleged in the 
petition are to the effect that the prices 
of defendants have been substantially 
identical over a period of years, that de- 
fendants belong to trade associations, that 
gasoline is a standardized product and 
that defendants exchange gasoline. The 
existence of a ‘combination’ or ‘agreement 
and conspiracy’, which is the crux of this 
cause of action, cannot be found in the 
allegations of \fact but must be inferred. 
The trial court again refused to accept an 
economic theory in lieu of allegations of 
fact, and sustained defendants’ special ex- 
Ceptionssr stats 

* * * 

“Plaintiff’s only attempt to negative 
that the prices complained of were the 
normal results of competition appears in 
Paragraph VIII of the petition, where 
plaintiff alleges the conclusions that these 
prices ‘are in part artificial and are not the 
result of competition and are not justified 
by economic conditions,’ and ‘were not 
justified by increases in the cost of doing 
business during the same period of time.’ ” 


Thus we are confronted with the perennial 
legal puzzle of causation. Do uniform prices 
result from competition. Or can they result 
only from an agreement? 

Questions of causation such as proximate 
cause are normally treated as questions of 
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fact unless reasonable minds cannot differ. 
Here we have a very complex economic 
question which might be treated as a fact 
question to be proved by expert opinion and 
other evidence if that were the true ultimate 
issue. But a uniform price as such is not the 
true ultimate issue. 


The main current of our business system 
seems to encourage the standardization of 
basic products. The mass production of 
standardized competitive products has be- 
come a part of the American business system 
and the life of our citizenry. The grading 
of such products as milk, fruit, and cotton 
cannot be done until uniform standards are 
established. Many products, such as milk, 
are required by law to meet certain stand- 
ard grading tests. 

Uniform prices are not condemned by the 
antitrust act. The State does not allege 
a factual situation comparable to that in 
American Tobacco Co. v. U. S. [1946-1947 
Trave Cases § 57,468], 328 U. S. 781, 90 
L. Ed. 1578, where each of the big three 
tobacco buying companies determined in 
advance what percentage of the total crop 
they would buy and the maximum prices 
they would pay. 

In Pevely Dairy Co. v. United. States 
[1948-1949 Trape Cases J 62,526], 178 F. 2d 
363 (8th Cir. 1949), cert. denied, 339 U. S. 
942 (1950) the Court said: 


“We are clear that mere uniformity of 
prices in the sale of a standardized com- 
modity such as milk is not in itself evi- 
dence of a violation of the Sherman 
Antitrust Act.” 


This is a correct statement of the law. 
The true issue is whether an artificially 
high or low uniform sales price was set and 
maintained (or an artificial purchasing price 
for crude) by agreement. Cement Mfoars. 
Protective Association v. U. S., 268 U. S. 588, 
69 L. Ed. 1104. It would serve no purpose 
to have an economic marketing expert tes- 
tify that in his opinion the practices listed 
in the State’s position would always achieve 
uniform prices. In order to make a case, 
the State would have to prove that, even 
so, the retail price for gasoline in the ab- 
sence of an illegal agreement fixing a spe- 
cific price in fact differed from that figure 
when based upon costs, demand, and other 
factors. An essential element of the State’s 
case is that under free marketing conditions 
(i. e., minus the alleged agreement) the price 
should be a lesser or greater figure than it 


Copyright 1955, Commerce Clearing House, Inc. 


ee os 


Number 25—105 
7-1-55 


actually is. It should be alleged in the case 
at bar that since the uniform price is in fact 
higher than it should be, the actual sales 
price is artificially high by reason of the 
illegal agreement. And the agreement must 
be to fix prices. An agreement to do acts 
which are themselves legal and which result 
in a uniform price arrived at by the free 
working of competition is not enough. So 
the establishment of an artificial sales price 
as a fact is a necessary element in making 
a circumstantial evidence case of an anti- 
trust conspiracy to fix the sales price of 
gasoline. 


[Standardization and Exchange] 


A standard grading procedure may nec- 
essarily, under the pressure of competition, 
produce standard retail prices throughout 
the State. In this connection, the State alleges: 


“x x %* All of the defendants market 
gasoline in Texas at the same price re- 
gardless of their refinery locations, be- 
cause those of the defendants who do 
have local refineries are failing, and have 
at all times material hereto failed and 
refused (because of mutual understanding 
existing among themselves) to exploit the 
natural competitive advantages resulting 
from the geographical location of their 
particular refineries.” 


This condition is alleged to be in part 
brought about by the system of exchanges. 
The State alleges: 


“ek %* >%& In this connegtion plaintiff 
alleges that the defendants knew, and 
have known at all times material hereto, 
that it would be easier on their part to 
reach their agreed goal of uniform tank 
wagon prices on gasoline if gasoline were 
standardized and so considered as among 
themselves, than if gasoline were not 
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standardized, and that such knowledge 
motivated the activities of the defendants 
with reference to the standardization of 
gasoline.” 


The exchange of standardized gasoline in 
order to reduce the cost of hauling, storing, 
and handling may be good business if it 
does in fact reduce costs. It is not pro- 
hibited by law. 


[Dismissal A firmed] 


As a practical matter, the only thing 
which can be enjoined is an illegal agree- 
ment. The State says it has no direct proof 
of an agreement but must prove it by cir- 
cumstantial evidence. 


Normally circumstantial evidence is a test 
to be applied at the end of the evidence and 
is not a test to be applied to a pleading. 
However, the heart of the State’s case lies 
in proof sustaining the allegations that dur- 
ing the period involved the prices were non- 
competitive and artificial. 


According to the oral argument of the 
Assistant Attorney General he expects to 
prove an artificial price structure through 
proof of trade association membership, stand- 
ardization of gasoline, exchange of gasoline, 
and uniform crude oil and tank wagon gaso- 
line prices plus the background material he 
alleges. We hold that as a matter of law 
this will not establish an artificial price 
structure. It is unnecessary to pass upon 
the legal effect of the general allegations of 
his petition. There is no point in burdening 
the trial court with a prolonged trial which 
must end in an instructed verdict. Accord- 
ingly, the judgment of the Court of Civil 
Appeals is reversed and the judgment of 
dismissal of the trial court is affirmed. 


[7 68,071] General Electric Company v. Federal Employees’ Distributing Company. 
In the California District Court of Appeal, Second District, Division One. Civ. No. 


20552. Dated May 2, 1955. 


Appeal from an order of the Superior Court of Los Angeles County granting a 
preliminary injunction. FranK G. Swain, Judge. Affirmed. 


California Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Preliminary Injunction—Issuance 
After Notices of Appeal Filed.—In a fair trade enforcement action, a California trial court 
had jurisdiction to grant a preliminary injunction after notices of appeal from the trial 
court’s judgment of nonsuit and from its order granting a new trial had been filed. An 
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appeal from a judgment does not deprive the trial court of jurisdiction to preserve the 
subject matter of the litigation until the final determination of the appeal. 


See Fair Trade, Vol. 1, 3350. 


For the plaintiff: Meserve, Mumper & Hughes, E. Avery Crary, Robert A. Stewart, 


Jr., and Cromwell Warner, Jr. 


For the defendant: 
S. Wolf. 


Butterworth & Smith, Edward L. Butterworth, and Leonard 


For a prior opinion of the California District Court of Appeal, Second District, 


Division One, see 1955 Trade Cases {| 68,059. 


[Prior Proceedings] 


Drapeau, J. [In full text]: Plaintiff, 
General Electric Company, brought this 
action against defendant, Federal Em- 
ployees’ Distributing Company, a corpora- 
tion, for an injunction forbidding defendant 
to sell plaintiffs products for less than fair 
trade prices established by plaintiff and its 
distributors and retail dealers in California. 

In order to readily understand the con- 
tentions on this appeal it will be helpful to 
set forth, chronologically, pertinent filings, 
judgment, and orders. All but the last one 
are dated in 1953. 

February 10th, complaint filed. 

April 10th, preliminary injunction issued. 

July 20th, judgment of nonsuit entered, 
dissolving preliminary injunction. 

August 25th, notice of intention to move 
for new trial filed by plaintiff. 

September 8th, appeal from judgment of 
nonsuit, filed by plaintiff. 

October 6th, order for new trial granted. 

October 8th, notice of motion for pre- 
liminary injunction pending new trial and 
final determination of action filed by plaintiff. 

October 20th, appeal from order granting 
new trial, filed by defendant. 

October 30th, cross-appeal from judg- 
ment of nonsuit filed by plaintiff. 

November 20th, preliminary injunction 
pending new trial] and final determination 
of the action granted. 

January 22, 1954, notice of appeal by de- 
fendant from the preliminary injunction 
pending new trial and final determination of 
the action. 

[Issue] 


This appeal presents but one question: 
Did the Superior Court have jurisdiction to 
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grant the preliminary injunction last stated, 
notwithstanding the fact that notices of 
appeal from the judgment of nonsuit and 
from the order granting a new trial had 
been filed prior thereto? 


Appeals from the judgment of nonsuit 
and from the order granting a new trial 
have been consolidated (General Elec. Co. v. 
Federal Employees’ Dist. Co., 122 Cal. App. 
2d 509), briefed and argued together, and 
will be decided, and the opinion will be filed 
immediately after this decision [1955 TRADE 
Cases { 68,059]. 


The case of Eisenberg v. Superior Court, 
193 Cal. 575, appears to answer the question 
stated. That case holds that the issuance 
of a preliminary injunction pending appeal 
is not a matter embraced in the judgment, 
and that an appeal from the judgment does 
not deprive the Superior Court of jurisdic- 
tion and power to preserve the subject of 
the litigation until the final determination 
of the appeal, 


Defendant relies upon Danley v. Superior 
Court, 64 Cal. App. 594, and contends that 
that case holds to the contrary. Hearing by 
the Supreme Court in the Danley case was 
denied about six months before the Eisen- 
berg case was decided. 

This court is of the opinion that the law 
stated in the Eisenberg case is determinative 
of this case. 


There is no merit in defendant’s sugges- 
tion that the Superior Court abused its 
discretion in making the order granting the 
preliminary injunction pending final disposi- 
tion of the case. 

The order is affirmed. 

Waite, P. J., and Doran, J., concurred. 
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[| 68,072] Vincent R. Caruso, et al. v. C. L. Abbott, et al. 


In the California District Court of Appeal, First District, Division One. Civ. No. 
16316. Dated May 27, 1955. 


Appeal from a judgment of the Superior Court of Contra Costa County. Norman A. 
Grece, Judge. Reversed with directions. 


California Cartwright Act 


Combinations and Conspiracies Under State Antitrust Laws—Practices—Conspiracy 
To Exclude Competitors—Immunity of Public Officers.—In an action by funeral directors 
against a county coroner and deputy coroners, who own undertaking establishments, the 
complaint was held to have sufficiently stated a cause of action under the Cartwright Act 
so as to permit the directors to amend their complaint. It was alleged that 30 per cent 
of all deaths in the county occur under circumstances which require the signing of a 
death certificate by the coroner, that the defendants conspired to restrain competition in 
the undertaking business derived from such coroner cases, that the coroner appointed the 
defendant undertakers as deputy coroners in various districts in the county to enable such 
undertakers to obtain all of the funeral business of coroner cases in their assigned districts, 
that the deputy coroners used the custody acquired over bodies to secure the funeral 
business in such cases for themselves and to exclude the plaintiffs from such business, and 
that the defendants engaged in various practices not within the scope of their official duties 
to carry out the alleged conspiracy. 


The defendants’ contention that, as public officers, they are exempt from personal liability 
in damages for acts done by them in the performance of their official duties was rejected 
on the ground that the complaint alleged that the defendants did not merely err in the 
performance of their public duties, but that they deliberately disregarded the limits of their 
official authority for their own private gain. 


See Combinations and Conspiracies, Vol. 1, J 2345, 2417. 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Injunctions 
—Necessity.—Where a cause of action for injunctive relief alleged a conspiracy based 
upon a coroner’s official power to appoint and retain deputy coroners, who also were 
named as defendants, and the coroner retired after a judgment of the trial court was 
entered, it was conceded that an injunction cannot be issued against the coroner. 


See Combinations and Conspiracies, Vol. 1, { 2421.05. 


For the appellants: Long & Levit, Bert W. Levit, George England, and David C. 
Bogert. 


For the respondents: Francis W. Collins, District Attorney; Tinning & DeLap; and 
(ie eS Delea, 


Action for damages for conspiracy, and They allege that respondent Abbott (not a 
for an injunction. Judgment for defendants mortician) is coroner of that county, and 
on sustaining general and special demurrer that the other 14 respondents are the owners 
to amended complaint without leave to of eight undertaking establishments operat- 
amend, reversed with directions. ing in the county. 


[Appeal] The complaint alleges that 30 per cent of 


‘ we all deaths in the county occur under cir- 
NES Ssh Bes ee [In full text]: Gen- cumstances which require signing of a death 
eral and special demurrer to amended com- 


; : certificate by the coroner, pursuant to 

plaint was sustained without leave to amend. Pied carey Codeneceuon, 10450, 4nd 

Plaintiffs appeal from judgment entered upon charges that respondents have conspired 

this order. and combined to restrict trade and restrain 

[Causes of Action] competition, particularly that of appellants, ~ 

Appellants are licensed funeral directors in the undertaking business derived from 
doing business in Contra Costa County. such “coroner cases” in the county. 


* Assigned by Chairman of Judicial Council. 
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Appellants allege that to effect such re- 
straint, respondents have divided the county 
into districts and respondent coroner has 
appointed one of respondents as the sole 
deputy in each such district, in order to 
enable the mortician so appointed to obtain 
all the funeral business of coroner cases in 
his district. 


It is alleged that the bodies in all coroner 
cases in each district are required to be 
brought to the funeral establishment of the 
deputy coroner of that district for investiga- 
tion and examination. (Although alleged 
as an act in furtherance of the conspiracy, 
this seems justified, if not required, by 
Health and Safety Code, section 7102.) 
The gravamen of the complaint, however, 
is that respondent deputies use the custody 
thus acquired, through a series of acts and 
practices (at least some of which appear 
to be contrary to the statutory regulations 
prescribed for the mortuary business), to 
secure the funera] business in such cases 
for themselves and to exclude appellants 
therefrom, even in cases where next of kin 
have designated appellants to perform such 
services. 

It is then alleged that appellants have 
“lost to’ respondent deputies the funeral 
business of “numerous coroner cases to 
which (appellants) were summoned by rela- 
tives, families or next of kin, by peace 
officers or by others” and have been other- 
Wise injured in their business, to their 
damage in the sum of $60,000. 

The first count is asserted to be a cause 
of action under the Cartwright Act (Bus. 
& Prof. Code, §§ 16700-16758) and appel- 
lants seek twofold damages. The second 
count, based upon the same facts, seeks a 
recovery for unfair competition and re- 
straint of trade under common law rules. 
The third count also incorporates the allega- 
tions of the first, and alleges that the acts 
of respondents, done in their official capac- 
ities, constitute a denial of due process and 
equal protection of the laws, in violation of 
the Fourteenth Amendment. 

Appellants pray for damages and for in- 
junction. At argument on the demurrer, 
counsel for plaintiffs specifically requested 
leave to further amend the complaint. 


[Statute of Limitations] 


Respondents pleaded the statute of limita- 
tions as a ground of demurrer, but, in their 
brief, disclaim reliance upon that ground as 
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a defense to the acts alleged to have been 
done within three years before filing the 
complaint. 


[Antitrust Cause of Action] 


Respondents’ principal contention is that 
each cause of action “has for its foundation 
the acts of the coroner and his deputies 
acting for him and performed as public 
officers.” Except for this issue, no serious 
question is raised that a cause of action 
is stated under the Cartwright Act, as well 
as for violation of the common law rights 
against restraint of trade. (Speegle v. Board 
of Fire Underwriters [1946-1947 TRADE CASES 
1 57,493], 29 Cal. 2d 34.) 


[Exemption of Public Officers] 


Respondents assert that, as public officers, 
they are exempt from personal liability in 
damages for acts done by them in the per- 
formance of their official duties. They cite 
County of San Mateo v. Maloney, 71 Cal. 205; 
Porter v. Haight, 45 Cal. 631; Downer v. 
Lent, 6 Cal. 94; People v. Standard Acc. Ins. 
Co., 42 Cal. App. 2d 409; and Jones v. Richard- 
son, 9 Cal. App. 2d 657. These cases do 
establish that where the law vests in a 
public officer discretion to act or refrain 
from action, he will not be held personally 
liable for error or negligence in the exercise 
of that discretion. 


But substantially all these decisions con- 
tain language limiting the rule to acts done 
without malice or corruption, and within 
the scope of the authority conferred by law. 


In a related field, it has long been the rule 
that officers exercising judicial functions 
are exempt from personal liability to those 
asserting loss by reason of their decisions, 
and that even the allegation of malice does 
not restrict this exemption. (Bradley v. 
Fisher, 13 Wall. (U. S.) 335; Turpen v. 
Booth, 56 Cal. 65.) This rule has been 
extended to quasi-judicial functions. (Wil- 
son v. Sharp, 42 Cal. 2d 675; White v. Brink- 
man, 23 Cal. App. 2d 307; Pearson v. Reed, 
6 Cal. App. 2d 277.) 


Respondents cite People v. Devine, 44 Cal. 
452; Gray v. Southern Pac. Co., 21 Cal. App. 
2d 240; and Huntly v. Zurich General A. & L. 
Ins. Co., 100 Cal. App. 201 for the rule that 
a coroner acts in a judicial capacity in hold- 
ing an inquest. But the allegations of the 
amended complaint here do not relate to 
inquests, and there seems little reason to 
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hold that a coroner or his deputies act in a 
judicial or quasi-judicial capacity as to the 
matters which are the basis of this com- 
plaint. 


Although not referred to in the briefs, 
well established rules of law place definite 
limitations upon a public officer’s exemption 
from personal liability. 


Police officers are personally liable in 
damages for false imprisonment. (Hughes 
v. Oreb, 36 Cal. 2d 854; Oppenheimer v. City 
of Los Angeles, 104 Cal. App. 2d 545; Collins 
v. Jones, 131 Cal. App. 747.) These decisions 
make it clear that acts in excess of the 
authority of a police officer render him per- 
sonally liable, even though he purports to 
act in his official capacity. 


In Coyne v. Nelson, 107 Cal. App. 2d 469, 
475, a police officer was held liable in both 
compensatory and punitive damages upon 
evidence that he “without good faith im- 
prisoned respondent for the purpose of aid- 
ing in the extortion of money from him.” 


Kaufman v. Brown, 93 Cal. App. 2d 508, 
514, suggests strongly that an officer’s un- 
reasonable delay in taking a prisoner before 
a magistrate renders the officer personally 
liable ‘‘regardless of the lawfulness of the 
arrest in the first instance.” 


A police officer has been held personally 
liable for damages for battery committed 
in the course of an arrest made by him 
while on duty. (Appier v. Hayes, 51 Cal. 
App. 2d 111.) 

A sheriff who lawfully acquires custody 
of property under writ of attachment is 
liable in damages to a third party claimant 
whose rights are ignored in the sale of 
such property under execution. (Thompson 
v. Byers, 116 Cal. App. 214.) 

In Withington v. Shay, 47 Cal. App. 2d 68, 
a sheriff sold property under decree order- 
ing foreclosure of mechanic’s liens. The 
decree made no provision for disposition of 
any surplus over the amount necessary to 
satisfy the liens. There was a surplus, exe- 
cution was levied upon it, and the sheriff 
paid such surplus to the execution creditor. 
Judgment in favor of beneficiaries of a trust 
deed against the sheriff, as well as the exe- 
cution creditor, was affirmed. 

It is apparent that respondent deputies 
cannot claim exemption from liability for 
misusing or exceeding their authority in 
respect to bodies coming into their custody 
in their official capacity. The mere fact 
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that they acquire such custody lawfully, and 
as public officers, does not exempt them 
from personal responsibility for subsequent 
unauthorized abuse of that authority. 


The allegations here are that respondents, 
to permit respondent deputies to monopo- 
lize the funeral business of “coroner cases” 
in their county, combined to, and did, mis- 
use their official authority to further their 
private business interests. The complaint 
alleges, in part, that respondent deputies, 
having obtained custody of bodies in their 
official capacity, “delay the performance of 
their duties as deputy coroners in coroner 
cases while they attempt to secure such 
funeral business for themselves”; that they 
“delay the release of bodies to morticians 
who are not deputy coroners but who have 
been designated by the . .. next of kin 
to . . . make funeral arrangements”; and 
that they “perform services on bodies which 
are in their possession as deputy coroners 
without permission ... contrary to the.. 
instructions of... next of kin.” 


These allegations are somewhat qualified, 
and they lack the directness and precision 
which is to be expected in pleading Ap- 
pellants assert their intent to allege specifi- 
cally that all these acts are wholly outside 
any official duty of respondents, and are 
done solely to secure private business for 
respondent deputies. 


However imperfectly, these allegations 
assert that respondents acted for private 
gain, and not in the discharge of their public 
duties. If these allegations be true, as we 
must assume on this appeal, respondents 
did not merely err in the performance of 
their public duties; rather, they deliberately 
disregarded the limits of their official au- 
thority, and did so solely for private gain. 


The true basis for the rule exempting an 
officer from personal liability is that he 
should not suffer personally where, in his 
official capacity, he exercises a discretion 
which his public office requires him to 
exercise. Implicit in this reasoning is the 
requirement that his discretion be exercised 
in his public capacity and within the scope 
of his official authority. If a group of 
officials conspire to exceed their authority, 
even to the point of violation of express 
statutes governing their conduct, and for 
the sole purpose of their private business 
advantage, they cannot reasonably expect 
extension of the shelter of official immunity 
to their acts. 
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[Amendment of Complaint] 


We do not hold that the complaint is 
good as against special demurrer. ‘The alle- 
gations that respondent deputies “pursue 
their investigations ... in such a way as to 
embarass ... next of kin,’ and that they 
“subject reputable licensed physicians to 
harassment,” have no apparent connection 
with any claim of appellants against re- 
spondents. 

Nor do we suggest or speculate that the 
allegations are susceptible of proof. We 
are concerned here only with the pleading. 
Sufficient facts are alleged to entitle ap- 
pellants to attempt amendments which 
would set out, with definiteness and particu- 
larity, the causes of action upon which they 
rely. “The question presented is whether 
the plaintiffs under any view of the facts 
disclosed have stated or can state a cause 
of action for relief as against the defend- 
ants.” (Simpson v. Gillis, 1 Cal. 2d 42, 49.) 


[Retirement of Coroner] 


Since judgment, respondent Abbott has 
retired as coroner. On the authority of 
United States ex rel. Lewis v. Boutwell, 17 
Wall. (U. S.) 604, appellants concede that 
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there can now be no injunction against him. 
The stipulation of the parties does not cover 
the situation of the deputies, and we are not 
judicially informed whether they have been 
reappointed. But the essence of plaintiffs’ 
cause of action, so far as it seeks an injunc- 
tion, is a conspiracy based upon the coron- 
er’s power to appoint and retain named 
deputies. Clearly that has ceased with the 
coroner’s retirement, and there is no field 
for the necessarily prospective operation of 
an injunction. 


We have entertained doubt as to the right 
to maintain an action in the courts of this 
state for damages only, under the third 
count (denial of due process and equal pro- 
tection of the law). There is room for 
the view that the Civil Rights Statute (42 
U.S. C. A. § 1983) establishes a cause of 
action for damages cognizable only in the 
federal courts. However, since this point 
is not raised by the parties, we do not pass 
upon it here. 

The judgment is reversed, with directions 
to the trial court to grant plaintiffs leave to 
amend their amended complaint. 

Peters, P. J., and Woop (Frep B.), J., 
concurred. 


In the Supreme Court of New York County, State of New York, Special Term, Part 


I. 133 N. Y. L. J., No. 115, page 7. Dated June 14, 1955. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Violation of Consent Judgment— 
Contempt—Defenses.—A defendant was fined $100, together with a counsel fee in the sum 
of $100, for the violation of a consent judgment, which enjoined the violation of the Feld- 
Crawford Act, where the defendant contended that his personnel was instructed to obey 


the judgment and that such violations would not occur again. 


Also, the defendant was 


seeking to have his present inventory repurchased by the plaintiff. 


See Fair Trade, Vol. 1, J 3380.34. 
[Violation of Consent Judgment] 


GoLp, Justice [Jn full text]: Plaintiff moves 
to punish defendant for violation of the 
consent judgment entered in this action and 
which enjoined violation of the Feld-Craw- 
ford Act. The sole defense to three 
admitted violations is that defendant’s per- 


1 68,073 


sonnel was instructed to obey the judgment 
and that violations will not again occur. 
Moreover, defendant is seeking to have 
its present inventory repurchased by plain- 
tiff. In the light of all the circumstances, 
the motion is granted and the defendant is 
fined the sum of $100, together with counsel 
fee in the sum of $100. Settle order. 
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[] 68,074] Bargain Barn, Inc. v. Arvin Industries, Inc. and Rose Tire Company, Inc. 


In the Superior Court of Marion County, State of Indiana. Cause No. C-5007. 
Filed June 17, 1955. 


Indiana Fair Trade Act 


Fair Trade—Constitutionality of Indiana Fair Trade Act—Indiana Constitution.— 
In a declaratory judgment action, it was held that the Indiana Fair Trade Act is uncon- 
stitutional as to the title of the Act and is otherwise in derogation of the provisions of the 
Indiana Constitution. The court found that the courts of Indiana are in favor of private 
industry, unrestricted in competition as such restrictions are provided by the Indiana Act. 


See Fair Trade, Vol. 1, | 3085.16. 
For the plaintiff: Kothe & Shotwell. 


For the defendants: Duck & Neighbours for Arvin Industries, Inc.; and Bamberger 
& Feibleman, Bernard Landman, and Barnes, Hickam, Pantzer & Boyd for Rose 


iiresGor Ines 
Entry 


[Act Unconstitutional] 


Hezzice B. Pixs, Judge [In full text]: 
Comes now the plaintiff Bargain Barn, Inc., 
by Kothe & Shotwell, its attorneys; and 
come also the defendants Arvin Industries, 
Inc. by Duck & Neighbours, its attorneys, 
and Rose Tire Company, Inc. by Bam- 
berger & Feibleman, Bernard Landman, 
and Barnes, Hickam, Pantzer & Boyd, its 
attorneys; and it appearing to the satisfac- 
tion of the Court by the sheriff's return to 
the summonses issued in this case that each 
of the defendants has been duly served with 
summons more than ten days prior to the 
day fixed by the plaintiff, by endorsement 
on his complaint, for defendants to appear 
and answer said complaint; and it appear- 
Ieee tLe) thawed MCODy . Clie plaimtitt’s 
complaint was served upon the Attorney Gen- 
eral of the State of Indiana, and that the 
Attorney General of the State of Indiana 
has filed herein his acknowledgement of 
service; and this cause having been sub- 
mitted upon stipulation of fact by the 
parties, without the intervention of a jury, 
oral argument having been had, briefs filed 
by the respective parties, and said cause 
having been taken under advisement, the 
Court now finds for the plaintiff upon the 
allegations contained in said complaint with 
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respect to its rights, status and other legal 
relations, as follows: 

1. That this cause is for a declaratory 
judgment to determine the constitutionality 
of Chapter 17 of the Acts of the General 
Assembly of the State of Indiana for the 
year 1937, commonly called the Indiana 
Fair Trade Act. 

2. That there are conflicting rulings in 
similar cases by various states as to the con- 
stitutionality of similar Acts, but this Court 
finds that the courts of Indiana are in 
favor of private industry, unrestricted in 
competition as such restrictions are pro- 
vided by said Act. 

3. That said Act of the General Assembly, 
the same being Chapter 17 of the Acts of 
the General Assembly of the State of 
Indiana for the year 1937, is unconstitutional 
as to the title of said Act, and is other- 
wise in derogation of the provisions of the 
Constitution of the State of Indiana. 

It is now, therefore, adjudged, decreed 
and declared that said Chapter 17 of the 
Acts of the General Assembly of the State 
of Indiana for the year 1937 is unconstitu- 
tional as found, and that the plaintiff is not 
bound by the provisions of said Act. 


And the Court further adjudges that the 
plaintiff shall recover its costs in this ac- 
tion from the defendants. 
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[7 68,075] United States v. Lawrence Fuel Oil Institute, Inc.; Cyr Oil Company; 
Korbey Heating & Oil Co., Inc.; J. A. Leone & Sons, Inc., Dalrymple Oil Co., Inc.; Cross 
Coal Co.; George E. Gagnon; Philip Dalrymple; A. John Korbey; Jerome W. Cross; 
Louis Eidam; Wilfred Cyr; Francis Reusch; Joseph A. Leone; Michael Abraham; Harry 
F. Priestley; Julius Ortstein; and Joseph Therrien. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 55-544-M. Dated June 21, 1955. 


Case No. 1240 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Consent Decree—Practices Enjoined 
—Fuel Oil Dealers and Trade Association.—Fuel oil dealers and a trade association were 
prohibited by a consent decree from entering into any conspiracy (1) to fix or maintain 
prices, profit margins, discounts, allowances, or other conditions of sale, or (2) to influence 
any person with respect to prices, profit margins, markups, discounts or other conditions 
of sales to be charged or used by any person. The defendants were further enjoined 
from distributing any price list to any person engaged in the fuel oil business which 
purports to indicate any prevailing, standard, or established price of fuel oil. 


See Combinations and Conspiracies, Vol. 1, § 2011.181, 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Boycotts— 
Restrictions on Sales—Fuel oil dealers and a trade association were enjoined by a consent 
decree from entering into any conspiracy (1) to refuse to purchase or sell fuel oil from 
or to any person or class of persons, (2) to hinder or prevent any person from purchasing 
or selling fuel oil from or to any person, or (3) to compel any bulk plant or tank truck 
dealer to use any seal, sign, or device for the purpose of identifying such dealer as a 
member of the trade association. The defendants were further prohibited from restrict- 
ing or preventing any person from purchasing or selling fuel oil from or to any other 
person, provided that nothing shall prevent an individual defendant from unilaterally 
exercising its right of customer selection. 


See Combinations and Conspiracies, Vol. 1, { 2005.533, 2005.760, 2005.785. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Enforcement—Trade Association—An association of fuel oil dealers was ordered in 
a consent decree (1) to admit to membership any bona fide bulk plant or tank truck dealer 
making written application therefor, (2) to cancel and revoke any provision of its by-laws and 
regulations which is inconsistent with the provisions of the consent decree, (3) to serve a 
copy of the consent decree upon each of its present members, (4) to institute and com- 
plete such proceedings as may be necessary to amend its by-laws so as to incorporate 
therein specified provisions of the consent decree and require as a condition of member- 
ship that all members be bound thereby in the same way that the defendants are bound, (5) to 
furnish all of its present and future members a copy of its by-laws as amended, and (6) 
to expel from membership any member who shall violate the provisions of its by-laws 
incorporating the provisions of the decree when the association shall have knowledge of 
such violation. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8401.21, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr., 
Worth Rowley, and Richard B. O’Donnell, Special Assistants to the Attorney General; 
Anthony Julian, U. S. Attorney; and William J. Elkins and John J. Galgay, Trial Attorneys. 


For the defendants: Paul R. Foisey for Lawrence Fuel Oil Institute, Inc.; Cyr Oil 
Co.; Korbey Heating & Oil Co., Inc.; J. A. Leone & Sons, Inc.; George E. Gagnon; 
A. John Korbey; Louis Eidam; Wilfred Cyr; Francis Reusch; Joseph A. Leone; Michael 
Abraham; Harry F. Priestley; Julius Ortstein; and Joseph Therrien. Warren F,. Farr 
(Ropes, Gray, Best, Coolidge & Rugg) for Dalrymple Oil Co., Inc., Cross Coal Co., 
Philip Dalrymple, and Jerome W. Cross. 
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Final Judgment 


Wiuram T. McCarrHy, District Judge 
[In full text]: The plaintiff, United States 
of America, having filed its complaint herein 
on June 21, 1955, and each of the defendants 
having appeared herein, and the plaintiff 
and the defendants, by their respective at- 
torneys, having consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein, and 
without this Final Judgment constituting 
evidence or admission by the defendants in 
respect of any such issue; 


Now, therefore, before any testimony or 
evidence has been taken herein, and with- 
out trial or adjudication of any issue of fact 
or law herein, and upon the consent of the 
parties hereto, it is hereby 


Ordered, adjudged, and decreed as follows: 


I 


[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
The complaint states a claim against the 
defendants and each of them under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,’” commonly known as the Sherman 
Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal entity. 


(B) “Fuel Oil” means that oil commonly 
used for heating plants of dwellings and 
places of business and shall be deemed to 
include No. 1 and No. 2 oil, so called. 


(C) “Bulk plant dealer” means persons 
engaged in the business of purchasing fuel 
oil from distributors for resale to tank 
truck dealers or consumers or to both. 


(D) “Tank truck dealer” means persons 
engaged in the business of purchasing fuel 
oil from bulk plant dealers for resale to 
consumers. 


(E) “Defendant Association” means the 
defendant Lawrence Fuel Oil Institute, Inc. 
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III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to his or its officers, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to all persons 
in active concert or participation with any 
defendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 


[Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining or furthering, or claiming any 
rights under, any contract, combination, con- 
spiracy, agreement, understanding, plan or 
program among themselves or with any 
other person: 


(a) to fix, establish, stabilize or maintain 
prices, profit margins, discounts, allowances, 
or other terms and conditions of sale of 
fuel oil to third persons; 


(b) to refuse to purchase or sell fuel oil 
from or to any person or any class of persons ; 

(c) to hinder, restrict, limit or prevent 
any person from purchasing or selling fuel 
oil from or to any person; 

(d) to influence or attempt to influence 
any third person with respect to the price 
or prices, profit, margins, markups, dis- 
counts, or other terms and conditions of 
sales to be charged or used by such third 
person for the sale of fuel oil; 

(e) to compel any bulk plant or tank 
truck dealer to use any seal, sign or device 
for the purpose of identifying such dealer 
as a member of the defendant Association. 


V 


The defendants are jointly and severally 
enjoined and restrained from directly or in- 
directly: 

(a) controlling or attempting to control 
through the defendant Association or other- 
wise, the prices, profit margins, markups, 
discounts or other terms or conditions of 
sale to be charged or used by any other per- 
son engaged in the fuel oil business for the 
sale of said fuel oil; 

(b) restricting or preventing, or attempt- 
ing to restrict or prevent, any person from 
purchasing or selling fuel oil from or to any 
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other person, provided that nothing herein 
shall be construed to prevent an individual 
defendant from unilaterally exercising its 
right of customer selection; 

(c) distributing or disseminating, in any 
manner, any price list or price bulletin to 
any person engaged in the fuel oil business 
which purports to indicate any prevailing, 
standard, or established price of fuel oil, 
except in connection with the bona fide pur- 
chase or sale of fuel oil from or to such other 
person. 


VI 
[Trade Association Provisions] 


Defendant Association is ordered and 


directed: 


(a) to admit to membership any bona 
fide bulk plant or tank truck dealer making 
written application therefor, provided, how- 
ever, such dealer may be _ subsequently 
dropped from membership for failure to 
pay dues; 

(b) to cancel and revoke any provision 
of its by-laws, rules and regulations, includ- 
ing Paragraph 8 of its Rules & Regulations 
relating to sales of fuel oil below “estab- 
lished prices,’ which is inconsistent with the 
provisions of this Final Judgment; 

(c) within thirty (30) days after the entry 
hereof to serve by mail upon each of its 
present members a conformed copy of this 
Final Judgment and to file with this Court 
and with the Attorney General or the As- 
sistant Attorney General in Charge of the 
Antitrust Division, proof by affidavit of 
service upon each such member; 


(d) to institute forthwith and to complete 
within three months from entry of this 
Judgment such proceedings as may be ap- 
propriate and necessary to amend its by- 
laws so as to incorporate therein Sections 
IV and V of this Judgment and require 
as a condition of membership or retention 
of membership that all present and future 
members be bound thereby in the same way 
that the defendants herein are now bound; 


(e) to furnish to all its present and future 
members a copy of its by-laws as amended 
in accordance with subsection (d) of this 
Section VI; 


(f) to expel promptly from membership 
any present or future member of the de- 
fendant who shall violate the provisions of 
its by-laws incorporating Sections IV and V 
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of this Judgment when the said defendant 
shall have knowledge of such violation. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally-recognized 
privilege, (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of any 
defendant, and without restraint or inter- 
ference, to interview officers and employees 
of such defendant, who may have counsel 
present, regarding any such matters. For 
the purpose of securing compliance with 
this Final Judgment, any defendant, upon 
the written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, shall sub- 
mit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of enforcement of 
this Final Judgment. No information ob- 
tained by the means permitted in this 
Section VII shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings for the 
purpose of securing compliance with this 
Final Judgment in which the United States 
is a party or as otherwise required by law. 


VIEL 
[Jurisdiction Retained] 

Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifica- 
tion or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations thereof. 
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[68,076] Cedar Drug Co., Inc. v. Nassau Drug & Cosmetic Co., Inc. 


In the Supreme Court of New York County, State of New York, Special Term, Part 
III. 133 N. Y. L. J., No. 116, p. 8. Dated June 15, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses. 
—A retailer was granted a temporary fair trade injunction where the defenses raised 
by the defendant concerned the public policy underlying the Feld-Crawford Act. Such 
defenses are for legislative consideration and therefore insufficient to defeat the retailer’s 


application for an injunction. 
See Fair Trade, Vol. 1, § 3085.34. 


[Temporary Injunction Granted] 


SayYpoL, Justice [Im full text]: The parties 
in this action and in the related action, 
Barclay Pharmacy, Inc. v. Digby's, Inc., are 
all owners of drug stores. In each action 
the plaintiffs have moved for temporary in- 
junction in enforcement of the Feld-Crawford 
Act. Numerous defenses have been raised 
such as have frequently been considered 
by the courts. The arguments for the 
most part are for legislative consideration 
where there has been continuing study of 
the policy underlying the Feld-Crawford 
Act. Yet that statute remains the public 
policy of this state. Since violations are 
established, these as the overriding consid- 


eration, the defenses cannot defeat the 
motion (General Electric Co. v. Utility Ap- 
pliances Radio & Television Corp’n [1954 
TRADE CASES) (O7eSO5s G2 Na) Viewlen Jen O2, 
p. 6, col. 1, September 28, 1954; Librand: v. 
Berner's Pharmacy, Inc. [1955 TrapE CASES 
TOPOOO MISO UN: Maks J Aep ed neOlno, 
January 25, 1955). Plaintiffs have estab- 
lished sufficient basis to warrant temporary 
injunction. The motions are granted. The 
restraint is limited in each action to fair- 
traded items in the field of toiletries and 
cosmetics. In addition, plaintiffs are re- 
quired to cause the actions to be noticed for 
trial and to proceed expeditiously. Bond is 
fixed in each case in the sum of $1,000. 
Settle order. 


[1 68,077] Prendergast v. Syracuse Basebail Club, Inc. 


In the Supreme Court of New York County, State of New York, Special Term, 
Part III. 133 N. Y. L. J., No. 117, p. 7. Dated June 16, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies Under State Laws—Procedure—Effect of Federal 
Court Judgment on State Court Action——A baseball player’s state court action, alleging 
that he has been wrongfully deprived of playing baseball, was not barred by the dismissal 
of the player’s prior federal court action based upon the federal antitrust laws. A judg- 
ment in one action is conclusive in a later action not only as to any matters actually 
litigated but also as to any matters that might have been so litigated. However, in the 
present case, the federal court judgment was not conclusive in the player’s state court 
action because the dismissal of the federal court action under the federal antitrust laws 
was based upon the federal court’s lack of jurisdiction. Therefore, the present cause of 
action could not have been litigated in the federal court action. 


See Combinations and Conspiracies, Vol. 1, J 2413.34. 


[Baseball Player's Complaint] 


GREENBERG, Justice [In full text]: Defend- 
ants move pursuant to Rule 107(4) for dis- 
missal of the complaint upon the ground 
of existing final judgment on the merits de- 
termining the same cause of action and 
pursuant to Rule 106(4) for dismissal for 
insufficiency. 


The complaint rests upon a claim of wrong- 
ful deprivation of an economic opportunity. 
Plaintiff had held a contract with defend- 
ant Syracuse Baseball Club, Inc., for the 
1950 season. It contained the usual re- 
serve clause, as follows: 

“8. (a) Each year, on or before March 

Ist (or if Sunday, then the succeeding 
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business day) next following the playing 
season covered by this contract by written 
notice to the Player, the Club or any 
assignee thereof may renew this contract 
for the term of that year except that the 
salary rate shall be such as the parties 
may then agree upon. (b) In default of 
agreement by the parties, the salary rate 
shall be determined as provided in para- 
graph 9, but pending such determination 
and formal decision rendered, the Player 
will accept the salary rate fixed by the 
Club or else will not play otherwise than 
for the Club or for an assignee thereof.” 


He did not come to agreement with de- 
fendant or its assignee in the year 1951. In 
that year he had been offered an opportunity 
in the Cuban League which remained un- 
available to him in that year and in succeed- 
ing years for failure to secure release, since 
the Cuban League was in agreement with 
defendants to respect the “Organized Base- 
ball Agreements.” Plaintiff was thus black- 
listed in purported enforcement of the re- 
serve clause in a manner unreasonable as to 
time and space and without relation to the 
proper business interests of defendants and 
others, parties to the “Organized Baseball 
Agreements.” 


[Prior Federal Court Action] 


This plaintiff had herefore brought suit 
in the federal jurisdiction upon an action 
resting on the Sherman and Clayton Acts. 
In the course of that litigation, defendants, 
there, had moved for dismissal of the com- 
plaint upon the ground the court lacked 
jurisdiction of the subject matter and for 
insufficiency, and the parties stipulated: 


“Tt is hereby stipulated by and between 
respective counsel for the parties herein 
that further argument, consideration or 
determination of the pending motions be 
held in abeyance by this Court until a 
final disposition of the motions to dismiss 
the complaints now pending in the cases 
of Toolson v. New York Yankees, Inc., 
et al., in the Southern District of California, 
and in Kowalski v. Chandler, et al., in the 
Southern District of Ohio.” 


Eventually the motion was decided and 
judgment entered dismissing the amended 
complaint “on the merits.” It is that judg- 
ment which is urged as a prior and binding 
adjudication. 


[Effect of Judgment] 


If a complaint in the federal jurisdiction 
seeks to recover upon a claim resting on a 
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federal ground and in addition embraces 
a state or local ground in support of re- 
covery upon the same claim or cause of 
action, and if the federal ground presented 
is not unsubstantiated and despite failure 
of recovery thereon, the federal court never- 
theless may retain and adjudicate upon the 
state or local ground as a matter of de- 
pendent jurisdiction. If the federal ground 
is unsubstantial there must be dismissal for 
want of jurisdiction, and dependent jurisdic- 
tion does not arise. Nor will dependent 
jurisdiction arise where the state or local 
ground is subject of a separate and distinct 
cause of action. Furthermore, if plaintiff 
in the federal jurisdiction counts solely on 
federal ground which proves to be not un- 
substantial yet insufficient for recovery and 
in support of a single claim, wrong or lia- 
bility plaintiff also possessed local ground 
and could have sought adjudication thereof, 
but failed to do so, a dismissal on the 
merits in such circumstances will stand as 
a binding adjudication upon any state ac- 
tion later brought upon the same cause 
upon local ground (Hurn v. Oursler, 289 
U. S., 238). The pleadings here and in the 
federal action appear to present a single 
right, a single wrong and a single liability, 
and in proper circumstances the federal 
jurisdiction could pass on all three grounds: 
federal, state and common law (McCann 
v. Whitney, 25 N. Y. S., 2d 354). 


In the circumstances here, however, it is 
not fatal that the causes here and in fed- 
eral jurisdiction may be the same, but it is 
not necessary to conclude upon that issue 
here, for the crucial test involves that ele- 
ment of conclusiveness of prior judgment 
which requires that judgment in the second 
action destroy rights or impair interests es- 
tablished by the prior judgments. Thus in 
Schuylkill Fuel Corporation v. Neiberg Realty 
Corporation (250 N. Y., 304; “the leading 
case.” Smith v. Kirkpatrick, 305 N. Y., 060), 
it was stated that a 


“judgment in one action is conclusive in 
a later one not only as to any matters 
actually litigated therein, but also as to 
any that might have been so litigated, 
when the two causes of action have such 
a measure of identity that a different 
judgment in the second would destroy or 
impair rights or interests established by 
the first. * * * It is not conclusive, how- 
ever, to the same extent when the two 
causes are different, not in form alone 
* * * but in the rights and interests af- 
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fected. The estoppel is limited in such 
circumstances to the point actually de- 
termined.” 
In Leschen Rope Co. v. Broderick Co. (201 
U. S., 166) the court stated: 
“Our jurisdiction depends solely upon the 
question whether plaintiff has a registered 
trade mark valid under the act of Con- 
gress, and, for the reasons above given, 
we think it has not.” 
Analyzing the opinion there, the United 
States Supreme Court, in Hurn v. Oursler 
(supra, at page 245), said: 
“This is a broad statement, which, taken 
literally, applies whether the invalidity 
of the registry so appears on the face of 
the bill as to render the federal question 
plainly unsubstantial, or, the bill being 
sufficient to meet this test, such invalidity 
is otherwise disclosed.” 
It is well settled that however the dismissal 
is reached, it is regarded as having been 
based upon want of jurisdiction only where 
the federal question appears unsubstantial. 
Upon the first branch of the motion, there- 
fore, it is necessary to discover whether 
the bill in the federal action was plainly 
unsubstantial on its face and whether the 
federal judgment was on the merits because 
there was want of jurisdiction or because 
the bill met the test but was otherwise 
invalid. If there was a want of jurisdiction 
because the bill did not meet the test, dis- 
missal on the merits was both proper and 
inconclusive here. If the invalidity other- 
wise appeared, the judgment is conclusive 
upon all matters which were and could 
have been litigated. It becomes necessary, 
therefore, to examine the history and re- 
sults of the matters specified in the stipula- 
tion of the parties in the federal suit and 
upon which it was determined, for regard- 
less of any suggestion to the contrary, the 
matters considered and passed upon appear 
clearly in those reported cases. 


[Baseball Cases] 


In Toolson v. New York Yankees [1950-1951 
Trape Cases J 62,939], (101 F. Supp., 93, 
US Dist CLS) Ds ,Cal., Central Division, 
Nov. 6, 1951), action was brought upon the 
Sherman and Clayton Acts. As a result of 
plaintiff’s refusal to report as ordered, de- 
fendants refused to allow him to play 
professional baseball. The allegations of al- 
leged monopoly did not materially vary 
from those before the Supreme Court in 
Federal Baseball Club of Baltimore, Inc., v. 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Prendergast v. Syracuse Baseball Club, Inc. 


70,469 


National League of Professional Baseball 
Clubs (259 U. S., 200), where the structure 
of organized baseball is outlined. There, 
too, defendants had moved for dismissal for 
lack of jurisdiction of subject matter and 
of sufficiency of claim. The District Court 
in the Toolson case reiterated the conclusion 
reached in the Baltimore club case that trade 
or commerce is not involved within the 
scope of the federal statutes. ‘“The business 
is giving exhibitions of baseball, which are 
purely state affairs” (Federal Baseball Club 
of Baltimore, Inc., v. National League of Pro- 
fessional Baseball Clubs, supra). Between the 
Baltimore and Toolson cases as indicated in 
the opinion in the latter, the former was cited 
at least sixteen times with approval. On ap- 
peal, the Toolson case was affirmed on the 
opinion below [1952 Trape Cases {[ 67,387] 
(200°), 2d 7198, US! Ct. of Appeals, Oth 
Dist., December 12, 1952). In Kowalski v. 
Chandler [1953 Trave Cases {[ 67,447], (202 
F., 2d, 413, U. S. Ct. of Appeals, 6th Dist., 
February 26, 1953), the Sherman and Clay- 
ton Acts were also relied upon for recovery 
of treble damage. The Baltimore club case 
(supra) was again held to be controlling and 
that any additional factors introduced with 
respect to trade and commerce presented 
nothing new or distinguishing in any es- 
sential form. In both the Toolson and 
Kowalski cases the courts, with deferential 
respect, seemed unwilling to reach any con- 
clusion anticipatory of any decisional change 
which the United States Supreme Court 
may elect to adjudicate upon the basis of 
modern developments. The Toolson case 
did finally reach the Supreme Court [1953 
TRADE CASES 67,602], (346 U. S., 356), and 
it was there determined as follows: 


“In Federal Baseball Club of Baltimore v. 
National League of Professional Baseball 
Clubs (259 U. S., 200, 1922) this court held 
that the business of providing public base- 
ball games for profit between clubs of 
professional baseball players was not 
within the scope of the federal antitrust 
laws. Congress has had the ruling under 
consideration but has not seen fit to 
bring such business under these laws by 
legislation having prospective effect. The 
business has thus been left for thirty 
years to develop, on the understanding 
that it was not subject to existing antt- 
trust legislation. The present cases ask 
us to overrule the prior decision and, with 
retrospective effect, hold the legislation 
applicable. We think that if there are 
evils in this field which now warrant ap- 
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plication to it of the antitrust laws it 
should be by legislation. Without re-ex- 
amination of the underlying issues, the 
judgments below are affirmed on the au- 
thority of Federal Baseball Club of Balti- 
more v. National League of Professional 
Baseball Clubs (supra), so far as that deci- 
sion determines that Congress had no inten- 
tion of including the business of baseball 
within the scope of the federal anti- 
trust laws.” 


[Action Not Barred] 


It seems quite clear, therefore, that despite 
the views and opinions entertained by the 
litigants and the lower courts in the light 
of developing forms and practices the law 
was clearly announced by the Supreme Court 
that the Sherman and Clayton Acts did 
not and could not have retrospective or 
prospective effect unless the Congress 
elected to give them such effect. Without 
reexamining the underlying issues the Su- 
preme Court again declared there is com- 
plete want of federal jurisdiction. A federal 
claim of substantiality could not be made 
to appear. Plaintiff was bereft of oppor- 
tunity and had taken resort to the wrong 
jurisdiction. Dependent jurisdiction could 
not arise. In effect, the Supreme Court had 
said to the plaintiff Toolson, “You are not 
here.” Since plaintiff was not properly 
there, because of the basic lack of jurisdic- 
tion, he could not remain there upon any 
basis and a dismissal on the merits inevita- 
bly followed. But the adjudication of lack 
of merit was in no sense of a kind to 
afford basis for further consideration and 
disposal. It matters not what this plaintiff 
in the federal action could have tendered 
for disposition, for there was no jurisdiction 
and no judgment of binding force here. 
The judgment stopped the plaintiff and his 
litigation at the threshold and afforded no 
opportunity of inquiry whether the claim 
was more than colorable, for the bill itself 
failed to meet the test. 


[Sufficiency of Complaint] 


We reach the second branch of the mo- 
tion, which seeks dismissal for insufficiency. 
In American League Baseball Club of New 
York v. Pasquel [1946-1947 Trape Cases 
157,465, 57,512] (187 Misc., 230 id., 188 
Misc., 102) the plaintiff complained of at- 
tempts at inducement of breach of contract 
with respect to players then under contract 
with it. It was argued that plaintiff ought 
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not be afforded equitable relief, for its con- 
tracts were inequitable. Nevertheless, such 
inequity, if any, was held not available to 
one, a stranger, who seeks to induce breach 
of contract. It was further held that there 
was no proof that organized baseball is an 
illegal monopoly and, even if a monopoly, 
it is probably not a combination in restraint 
of trade under the General Business Law, 
section 340, or the common law. The ques- 
tion here, however, seems to be a quite 
different one, and if the allegations of the 
complaint are established the contention 
that culpable injury has been inflicted may 
well be sustained. In 1951 and thereafter, 
plaintiff had no contract with any club, 
member or person within “Organized Base- 
ball.’ No contract is involved either with 
respect to enforcement thereof by injunc- 
tive relief or otherwise or by defense based 
on illegality or statutory violation. The 
question as stated by defendant is: 


“The issue as we see it is simply whether 
the execution and enforcement of agree- 
ments among baseball clubs and leagues 
to honor and enforce player contracts, 
including the reserve clause, constitute 
tortious conduct toward a player which 
gives rise to a claim for damages at com- 
mon law.” 


Of course, that statement, more accurately 
formulated, must relate to agreements among 
clubs and leagues with respect to exhausted 
player contracts and the operation of such 
agreements in the particular case and under 
the facts thereof. Plaintiff states the issue 
as follows: 


“The complaint alleges in reliance upon 
the common law that plaintiff was de- 
prived of an economic opportunity of 
substantial value to play professional base- 
ball in Cuba by means of an illegal black- 
list in purported enforcement of the 
Reserve Clause; the provision in the uni- 
form players’ contract which was illegal 
and unenforcible as unreasonable being 
without limit in time and space and with- 
out relation to the proper business inter- 
ests of the defendants and those who 
were parties to the Organized Baseball 
Agreements. * * *” 


In Apex Hosiery Co. v. Leader G10, UsS2 
469, 497, 1940) it was stated: 


“The common-law doctrines relating to 
contracts and combinations in restraint 
of trade were well understood long be- 
fore the enactment of the Sherman law. 
They were contracts for the restriction 
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or suppression of competition in the mar- 
ket, agreements to fix prices, divide mar- 
keting territories, apportion customers, 
restrict production and the like practices, 
which tend to raise prices or otherwise 
take from buyers or consumers the ad- 
vantages which accrue to them from free 
competition in the market. Such con- 
tracts were deemed illegal and were un- 
enforcible at common law. But the resulting 
restraints of trade were not penalized and 
gave rise to no actionable wrong, Certain 
classes of restraints were not outlawed 
when deemed reasenable, usually because 
they served to preserve or protect legiti- 
mate interests, previously existing, of one 
Or more parties to the contract.” 


If plaintiff has any actionable grievance 
here it must, it seems, fall within the sen- 
tence last quoted. It need not necessarily 
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rest on any claim of inherent illegality of 
the players’ contract or the reserve clause 
or inevitable combination in restraint of 
trade flowing from the club and league 
agreements. If the allegations will be 
established by proof that there has been 
wrongful infliction of injury, which is en- 
tirely within the potential scope of the com- 
plaint, in that event relief is warranted. 
Of course, plaintiff must satisfy the ele- 
ments of such a wrong with respect to the 
nature of the act done, the interests of the 
parties and the service of such interests 
and motive (Reinforce, Inc., v. Birney, 308 
N. Y., 164, Advance Sheet No. 826). How- 
ever, sufficient is alleged to warrant a trial 
of the issues. 


The motion is denied. Order signed. 


[{ 68,078] Burche Co. v. General Electric Company and Commonwealth of Pennsyl- 


vania (Intervenor). 


In the Supreme Court of Pennsylvania, Middle District. No. 24, May Term, 1955. 


Filed June 27, 1955. 


Appeal from the Decree of the Court of Common Pleas of Dauphin County, Penn- 


sylvania, as of September Term, 1952, No. 310. 


McGuire Act and Pennsylvania Fair Trade Act 


Fair Trade—Constitutionality of Pennsylvania Fair Trade Act—Nonsigner Provision 
—Delegation of Legislative Power and Exercise of Police Power—Effect of McGuire Act. 
—In a declaratory judgment action, the Pennsylvania Fair Trade Act, as applied to a 
nonsigner, was held constitutional, The Act is a valid exercise of the state’s police 
power, and it does not constitute an unlawful delegation of legislative power. In fact, 
the Act does not constitute a delegation of legislative power at all. Although the Act, 
at the time of its passage and amendment, was unconstitutional as applied to interstate 
commerce, the passage of the McGuire Act made the Act effective as to sales by non- 
signers in interstate commerce. It was not necessary to reenact the Pennsylvania Fair 
Trade Act after the enactment of the McGuire Act. 


See Fair Trade, Vol. 1, § 3040.40, 3085.40, 3258.40. 
For the plaintiff: Samuel A. Schreckengaust and Francis B. Haas, Jr., Harrisburg, Pa. 
For the defendant: Ernest S. Burch and Harry F. Stambaugh, Harrisburg, Pa. 


Affirming a decision of the Pennsylvania Court of Common Pleas, Dauphin County, 
1955 Trade Cases { 67,961. 


Burche Co. operates a retail department 


Opinion 
store in the city of Harrisburg. The Gen- 


[Fair Trade—Declaratory Judgment] 


ArNop, J. [Jn full text]: This case arose 
on a declaratory judgment under a case 
stated. The Commonwealth of Pennsyl- 
vania was given leave to intervene as a 
party defendant. The court below pro- 
nounced judgment in favor of the defendant 
and the plaintiff appeals. 


Trade Regulation Reports 


eral Electric Company, a foreign corpo- 
ration duly authorized to transact business 
in Pennsylvania, manufactures a _ large 
variety of electric fixtures and appliances 
under the brand and trade name of “Gen- 
eral (GE) Electric.” These commodities 
are widely advertised and are in open com- 
petition in Pennsylvania with those of the 
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same general class manufacturered by others. 
The General Electric Company has ex- 
pended large sums of money in promoting 
and advertising these commodities both 
in Pennsylvania and throughout the United 
States. It expended for such advertising 
during the three year period from 1949 to 
1951 an amount in excess of $6,000,000, 
thereby developing a valuable reputation 
and good will for such commodities and for 
the trade-mark under which they are pro- 
duced and sold. General Electric engages 
in price regulation of its commodities by 
means of a minimum retail price agreement 
commonly known as “fair trade contracts,” 
and it has entered into such agreements 
with other retailers doing business in 
Pennsylvania. 


The plaintiff has been notified by the 
defendant of the existence of fair trade 
agreements with other retailers, and also 
of the stipulated minimum retail prices 
for the commodities established under these 
agreements, It has not entered into a fair 
trade agreement with the defendant, but 
admits it has wilfully, intentionally and 
knowingly advertised, offered for sale and 
sold these commodities at prices below the 
stipulated retail minimum, 


[Pennsylvania Fair Trade Act] 


The Act of 1935, P. L. 266, as amended 
by the Act of 1941, P. L. 128, 73 PS §7, 
provides, inter alia: 


“No contract relating to the sale or 
resale of a commodity which bears, or 
the label or content of which bears, 
or the vending equipment from which said 
commodity is sold to the consumer bears 
the trade-mark, brand or the name of the 
producer or owner of such commodity, 
and which is in fair and open competition 
with commodities of the same general 


1In this case this Court affirmed a preliminary 
injunction restraining violation of the Pennsyl- 
vania Fair Trade Act, which it would not have 
done if any doubt had been entertained as to 
the constitutionality of the Act. As said by 
this Court in Turco Paint & Varnish Company 
v. Kalodner, 320 Pa. 421, 428, 184 A. 37, “The 
Act of 1923 was before this court in Com. v. 
Chambersburg Engineering Co., 287 Pa. 54; 
Com, v. J. G. Brill Co., 287 Pa. 59. While the 
constitutionality of that act . [was] not 
under attack in these cases, it is fair to assume 
that had there been any constitutional objec- 
tions such as are here being considered, they 
would have been raised and the court would 
have passed on them.”’ 
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class produced by others, shall be deemed 
in violation of any law of the State of 
Pennsylvania by reason of any of the 
following provisions which may be con- 
tained in such contract: 

“(a) That the buyer will not resell 
such commodity, except at the price 
stipulated by the vendor. 

“(b) That the buyer of such commodity 
require upon his resale of such com- 
modity that the purchaser from him 
agree that such purchaser will not in 
turn resell except at the price stipulated 
by the vendor of the buyer.” 


[Constitutionality of Act] 


The plaintiff contends that this Act as 
applied to it is unconstitutional because it 
had not signed a minimum retail price 
maintenance agreement with the defendant. 
It must be conceded that generally such 
acts are held constitutional. See Bristol- 
Myers Company v. Lit Brothers, Inc. 336 Pa. 
81, 6 A. 2d 843; Lentheric, Inc. v. F. W. 
Woolworth Co. [1940-1943 TrapE Cases 
56,033], 338 Pa. 523, 13 A. 2d 12;? Old 
Dearborn Distributing Company v. Seagram- 
Distillers Corporation, 299 U. S. 183, cited 
in Bristol-Myers Company v. Lit Brothers, 
Inc. 336 Pa. 81, 6 A. 2d 843.2 The Act is 
a valid exercise of the police power: Bristol- 
Myers Company v, Lit Brothers, Inc., supra, 
Old Dearborn Distributing Company v. Sea- 
gram-Distillers Corporation, supra. On the 
general subject see the case of Nebbia v. 
New York, 291 U. S. 502, and Rohrer v. Milk 
Control Board, 322 Pa. 257, 186 A. 336. 


Nor is this Act an unlawful delegation 
of legislative power. In fact, it is not a 
delegation of power at all: Old Dearborn 
Distributing Company v. Seagram-Distillers 
Corporation, 299 U. S. 183, in which that 
Court held constitutional the Illinois Fair 


2 To the same effect are Scovill Mfg. Co. v. 
Skaggs Pay Less Drug Stores, (Cal.) [1954 
TRADE CASES { 67,908] — Pac. —; General 
Electric Co. vw. Klein-on-the-Square [1953 
TRADE CASES { 67,443], 129 N. Y. L. J. (1953) ; 
Klein v. National Pressure Cooker Co. (Del.) 
[1948-1949 TRADE CASES f 62,378], 64 A. 2d 
529; General Electric v. Packard Bamberger & 
Co., Inc. (N. J.) [1954 TRADE CASES 7 67,643], 
102 A. 2d 18; Lionel Corp. v. Grayson-Robinson 
Stores, Inc. (N. J.) [1954 TRADE CASES 
| 67,717], 104 A. 2d 304; General Electric Co. v. 
Masters, Inc., (N. Y.) [1954 TRADE CASES 
67,776], 120 N. E. 2d 802; Razor Corp. v. 
Goody, (N. Y.) [1954 TRADE CASES {| 67,776], 
120 N. E. 2d 802. The great weight of authority 
is in accord with the conclusion that the Penn- 
sylvania Act is constitutional. 
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Trade Act which required nonsigners to 
observe the price restriction. See also 
Joseph Triner Corporation v. McNeil, 363 
Ill. 559, 2 N. E. 2d 929, and Johnson & 
Johnson v. Weissbard, (N. J.), 191 A. 873, 
Ely Lilly & Co. v. Saunders, 216 N. C. 163, 
4S. E. 2d 528; Weco Products Co. v. Reed 
Drug Co., (Wis.), 274 N. W. 426; General 
Elecrtic Co. v. Masters, Inc., (N. Y.) [1954 
TRADE Cases § 67,776] 120 N. E. 2d 802. 


[Effect of McGuire Act] 


At the time of the passage of this Act 
in 1935, and its amendment in 1941, it was 
unconstitutional as applied to interstate 
commerce, being in conflict with the Sher- 
man Anti-Trust Act; Schwegmann Bros. v. 
Calvert Distillers Corp. {1950-1951 TraprE 
CASES J 62,823], 341 U. S. 384. In 1952 Con- 
gress enacted the so-called McGuire amend- 
ment to the Federal Trade Commission Act 
which reversed the doctrine declared in the 
Schwegmann case and removed from the pro- 
hibition of the Sherman Anti-Trust Act 
the nonsigner provisions of state fair trade 
acts. The Pennsylvania statute was clearly 
in force as to intrastate commerce since the 
Sherman Act applies only to interstate 
commerce. The passage of the McGuire 
Act left the Pennsylvania Act in force as 
to sales by nonsigners in imterstate com- 
merce. In General Electric v. Packard Bam- 
berger & Co., Inc. (N. J.), [1954 Trane 
Cases J 67,643] 102 A. 2d 18, the Supreme 
Court of New Jersey held that after the 
enactment of the McGuire Act it was not 
necessary to reenact the Fair Trade Law 
of that state. In its opinion written by 
Mr. Justice Burling the Court said: 


“The foregoing authorities do not reach 
the present question, namely, whether 
a state statute in order to have effect 
must be reenacted after the relaxation of 
the federal restriction against its opera- 
tion with respect to interstate commerce. 
Under the circumstances of the state and 
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federal legislation involved herein we are 
of the opinion that reenactment of the 
state statute is not necessary. There is 
respectable authority for this determina- 
tion. It is stated that ‘Where a state 
statute is declared unconstitutional or 
invalid because it is in conflict with fed- 
eral legislation, the state statute is in 
effect merely unenforceable or suspended 
by the existence of the federal legislation.’ 
I Sutherland, Statutory Construction (3rd. 
ed., Horack, 1943), sec. 2027, p. 501; Field, 
The Effect of an Unconstitutional Statute 
(1935), p. 286 et seg. Consequently, con- 
tinues Sutherland’s work, ‘the repeal of 
the federal statute reinstates or revives 
the state law without an express re- 
enactment by the state legislature,’ and 
the same holds true where by express 
enactment Congress removes an obstacle 
to the operation of state legislation. J 
Sutherland, Statutory Construction, ubt 
Sidi Do AONE ac a” 


The same result was had by the State of 
New York in General Electric Company v. 
Masters, Inc, [1954 Trapve Cases { 67,776], 
207, NEY .9229) 120" Nee Ba Z2de 8025 where 
the court stated: 


“In the instant cases, however, instead 
of having, by prior decision, limited the 
Feld-Crawford Act to local commerce, 
we have squarely held that the statute 
applies to nonsignatories in imterstate com- 
merce, Calamia v. Goldsmith Bros. supra. 
Although such application was later de- 
clared unconstitutional in Schwegmann 
Bros. v. Calvert Distillers Corp., supra, 
passage of the McGuire Act in 1952 re- 
moved the final barrier to complete inter- 
state application of the New York statute. 
Under such circumstances it has long 
been well established that the Consti- 
tution does not require a State statue to 
be re-enacted in order to be effective, 
Matter of Rahrer, 140 U. S. 545, . . 2” 
See also Sturges v. Crowninshield, 17 
Uh, Soules 


Judgment affirmed at the cost of the 
appellant. 


[7 68,079] In re Narragansett Pier Amusement Corporation, et al. 
In the United States Court of Appeals for the First Circuit. No. 5006 Original. 


Dated June 30, 1955. 


On motion for leave to file a petition for writ of mandamus. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Review of Order Referring Cases to Master.—An order referring antitrust cases to a 


3 For general annotations on this subject see 
19 ALL. R. 2d 1139. 
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master to hear the evidence and report the facts as to all issues in each case is inter- 
locutory in character and therefore cannot be reviewed by a Court of Appeals by the 
normal process of appeal. A motion for leave to file a petition for a writ of mandamus, 
in which proceeding the unappealable order would be reviewed, was denied on the ground 
that no exceptional circumstances were present which would necessitate, or render it 


appropriate for, an anticipatory review of the order. 
See Private Enforcement and Procedure, Vol. 2, J 9015.12. 


For the petitioners: George S. Ryan and W. Bradley Ryan, Boston, Mass.; and Max 
Winograd, Irving Winograd, and Milton Stanzler, Providence, R. I. 


For the intervenors opposing the motion: Arthur E. Whittemore, Robert W. Meserve, 
John R. Hally, and Nutter, McClennen & Fish, Boston, Mass.; and Matthew W. Goring, 
and Hinckley, Allen, Salisbury & Parsons, Providence, R. I., for Loew’s Theatre and 


Realty Corporation and others. 


Before Macruper, Chief Judge, and Woopsury and Hartican, Circuit Judges. 


Opinion of the Court 
[Case Referred to Master] 


Per Curiam [Jn full text]: The applica- 
tion now before us concerns eight related 
cases, involving anti-trust issues, pending in 
the United States District Court for the 
District of Rhode Island, which cases have 
been consolidated for jury trial by inter- 
locutory order of the district court. 


On June 2, 1955, Judge Day, United 
States District Judge for the District of 
Rhode Island, entered an order referring 
these eight cases to a master “to hear the 
parties and their evidence and find and 
report the facts, as to all issues in each 
such case together with such questions of 
law as any party may request.” Preceding 
the operative terms of the order of refer- 
ence, Judge Day included a recital giving 
his reasons therefor, as follows: 


“This matter came on for hearing on 
the question of reference to a master 
under Federal Rules of Civil Procedure 
No. 53 of all or certain parts of Civil 
Action Nos. 870-4, 974, 981, 982 and was 
argued by the parties and upon con- 
sideration thereof, it appearing that in 
these cases consolidated for jury trial 
the issues are complicated beyond those 
in the generality of cases in this district, 
involving as they do claims of under- 
reported grosses on percentage pictures 
of eight distributors over a period of six 
years at some or all of four theatres and 
consequent loss of other revenues as to at 
least two distributors, and also involving 
claims of conspiracy in violation of the 
Sherman Act to do a number of acts 
causing damage to the owners or oper- 
ators of said four theatres, over periods 
of up to seventeen years, with the parties 
at issue over large numbers of trans- 
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actions and over the correct results of the 
operation of each of the theatres involved 
insofar as such results may relate to issues 
in both the fraud and the antitrust 
cases. ye 

[Review Denied] 


This order of June 2, 1955, is only inter- 
locutory in character; and it cannot now 
be reviewed by this court by the normal 
process of appeal. See 28 U. S. C. §§ 1291, 
1292. However, a motion is pending before 
us for leave to file a petition under 28 
U. S. C. $1651 for a writ of mandamus 
directed to Judge Day, in which proceeding 
we are asked to review this unappealable 
order of June 2, 1955, and to direct Judge 
Day to vacate the same and to grant a 
motion filed in the district court by the 
present movants to restore the actions to 
the trial list without reference of any issues 
to a special master. 


Upon consideration of the motion for 
leave to file, and movants’ memorandum 
in support thereof, together with the pro- 
posed petition for writ of mandamus an- 
nexed thereto; and upon consideration also 
of the brief of the intervenors herein in 
opposition to the pending motion; and it 
appearing to the court that no exceptional 
circumstances are present which would 
necessitate, or render it appropriate for, an 
anticipatory review of the unappealable 
order of June 2, 1955, by way of “aid” 
to our purely potential jurisdiction to re- 
view any eventual final decisions which 
may be rendered by the district court in 
these eight pending cases, it follows that 
the motion must be denied. We thought 
we had sufficiently indicated our attitude 
toward applications of this sort under 28 
U.S. C. § 1651 in a number of recent cases. 
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Peller v. International Boxing Club, Inc. 

See In re Chappell & Co., Inc., 201 F. 2d 
343 (1953); In re Previn, 204 F. 2d 417 
(1953); In re Josephson, 218 F. 2d 174 
(1954); In re Sylvania Electric Products 
Inc., 220 F. 2d 423 (1955). 


An order will be entered denying the mo- 


tion for leave to file petition for writ of 
mandamus. 


[68,080] Barney Peller v. International Boxing Club, Inc., etc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 52 C 813. Filed May 13, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Proof—Injury to Business or Property.—An action charging that a boxing 
club and others conspired to frustrate the plaintiff’s attempts at the promotion of specific 
professional boxing matches and to prevent the plaintiff from attaining the professional 
standing as a championship professional boxing promotor was dismissed on the ground 
that the plaintiff did not show actual damage and injury to his business or property. 
Although the plaintiff intended to enter into and engage in the business of a boxing 
promotor, he was neither engaged in the business nor prepared to engage in the business. 
The plaintiff had not obtained a license to engage in the business and had not completed 
arrangements for a professional boxing match. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275, 9022.50. 


For a prior decision of the U. S. Court of Appeals, Seventh Circuit, see 1955 Trade 


Cases {| 67,969. 


Memorandum 


[Alleged Sherman Act Violation] 


Kwocu, District Judge [In full text]: 
Plaintiff filed his complaint under Sections 
4 and 16 of the Clayton Act to recover 
treble damages for alleged violations of 
Sections 1 and 2 of the Sherman Act and to 
restrain continuing violations, He charges 
that defendants acted in conspiracy to frus- 
trate plaintiff's attempts at promotion of 
specific professional boxing matches and to 
prevent plaintiff from attaining the profes- 
sional standing and reputation as a champi- 
onship professional boxing promotor which 
he would have attained in a free competi- 
tive market. 


The International Boxing Club of New 
York, Inc., a New York corporation, moved 
to dismiss the action on the ground of 
improper venue as to itself, as a foreign 
corporation not doing business in Illinois. 


One defendant, Al Weill, was never 
served with process. 


Trade Regulation Reports 


LInjury to Business or Property| 

The remaining defendants moved for 
summary judgment in their favor on the 
ground that the facts alleged in the com- 
plaint itself, and in discovery depositions, 
showed plaintiff not to be injured or dam- 
aged in his business or property by reason 
of the alleged unlawful acts of defendants, 
as it does not appear that plaintiff was 
either engaged in the business of Boxing 
Promotor or even that he was, as he con- 
tends, prepared to engage in that business 
and intended to do so. 


laintiff’s complaint and statements on 
deposition do show an intention to enter 
into and engage in the business of Boxing 
Promotor. However, it is uncontroverted 
that neither plaintiff, nor the Foundation 
For Boys, Inc., for whom plaintiff is al- 
leged to have acted as agent, had ever been 
licensed as a Boxing Promotor; that the 
Rules of the Cincinnati Boxing and Wrest- 
ling Commission require a license to be 
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procured from that Commission prior to 
participation in boxing; and that applica- 
tion was never made for such license by 
plaintiff or the Foundation For Boys, Inc. 


It is plaintiff's contention that he was in 
process of negotiating contracts with boxers 
and their managers, had exchanged pre- 
liminary telegrams and long distance tele- 
phone calls, had made a trip to New York 
to discuss availability of one boxer, had 
prepared contracts for signature, had pre- 
pared to secure a passport and fly to Paris, 
France, for completion of arrangements, 
had discussed renting and was orally 
promised a baseball field for the event, had 
arranged to meet Walter Winchell to pub- 
licize the affair, was orally promised spon- 
sorship and financing by an officer of the 
Foundation For Boys, Inc., although he 
admits that the same officer testified other- 
wise on deposition, explaining that such 
financing would have to be authorized by 
resolution of the Trustees and that no such 
authorization had been given in this case. 
On the contrary, according to the officer’s 
deposition, after contracts with the two 
boxers had been made and after a sponsored 
television contract had been secured, with 
proceeds of about $200,000, as anticipated, 
the three contracts would have been pre- 
sented to the trustees for approval, and, no 
expenditure by the Foundation being 
needed, the trustees would likely have ap- 
proved sponsorship of the match and re- 
ceipt of a share in the eventual profits. 
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Plaintiff feels that except for the inter- 
vention of defendants, he would have sold 
television and radio broadcasting rights 
and thus secured the approximately $110,000 
needed to be posted as guarantees for the 
boxers in addition to funds for all other 
promotional financing needs which he was 
not then himself in a position to meet, and 
he would have then proceeded to stage a 
boxing bout in Cincinnati, at the ball field, 
under the sponsorship of the Cincinnati 
Foundation for Boys, Inc. 


From the uncontroverted facts, it appears 
that plaintiff was neither engaged in the 
business of Boxing Promotor, nor prepared 
so to engage. The plaintiff in an action of 
this nature must show actual damage and 
injury to his business or property by reason 
of the alleged unlawful acts, as distin- 
guished from damage and injury suffered 
by the public at large. Brownlee v. Malco 
Theatres, Inc., D. Ark., 1951 [1950-1951 
TravE Cases 62,911], 99 F. Supp. 312; 
Beegle v. Thomson, 7th Circ., 1943 [1940- 
1943 TrapE Cases { 56,291], 138 F. 2d 875; 
Triangle v. National, 3rd Circ., 1945, 152 F. 
2d 398. 


[Motion Granted] 


There appears to be no genuine issue as 
to a material fact. As a matter of law, 
defendants are entitled to their motion. 
Order granting defendants’ motion for sum- 
mary judgment will be entered. 


[| 68,081] Hillside Amusement Company v. Warner Bros. Pictures Distributing 


Corporation, et al. 


In the United States Court of Appeals for the Second Circuit. 


Term, 1954. Docket No. 23111. 


No. 264, October 


Argued June 13, 14, 1955. Decided June 29, 1955. 


Appeal from the United States District Court for the Southern District of New 


York. SipNeEy SuGARMAN, Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Trial Court’s Findings of Fact——A trial court’s dismissal of a treble damage action be- 
cause the plaintiff had failed to show conspiracy, discrimination, or damages was 
pci The findings of fact were not “clearly erroneous” but were supported by the 
evidence. 


See Private Enforcement and Procedure, Vol. 2, J 9015.80. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence—Prior Gov- 
ernment Decree.—In a treble damage action charging discrimination in the licensing of 
motion pictures, the trial court did not commit prejudicial error when it refused to receive 
in evidence a decree entered in a Government antitrust action, In the Government 
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action, the court stated that it was unable to find discrimination with respect to film 
rentals and clearances. Therefore, the decree was irrelevant in the present action. 


See Private Enforcement and Procedure, Vol. 2, J 9012.350. 
For the plaintiff: John Harlan Amen and James L. Garrity (Arthur L. Abrams and 


Arthur C. Fink, on the brief), New York, N. Y. 


For the defendants: 


Louis Nizer (Phillips, Nizer, Benjamin & Krim; Dwight, 


Royall, Harris, Koegel & Caskey; John F. Caskey; Walter S. Beck; Lawrence R. Eno; 
and E. Compton Timberlake, on the brief), New York, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 


1952 ‘Trade Cases {| 67,306. 


Before Crarx, Chief Judge, and Meprna and Hincxs, Circuit Judges. 


Plaintiff, Hillside Amusement Company, 
appeals from a dismissal on the merits of 
its action for treble damages under the 
ATiiibnUSE acts; el 5) WES Ce SS 1) 62241 3) tand 
15, and from the denial of its motion to 
set aside the judgment and for a new trial 


on the basis of newly discovered evidence. 
Affirmed. 


[Dismissal Below] 


Per Curtam [Jn full text]: Plaintiff’s 
action, predicated on the Sherman, Clayton, 
and Robinson-Patman Acts; 15 U. S. C. 
§§1, 2, 15, and 13, sought recovery for 
alleged discrimination in the defendants’ 
licensing of motion pictures to it. At the 
conclusion of the presentation of the plain- 
tiff’s evidence, Judge Sugarman granted a 
motion under F. R. C. P., rule 41(b), to 
dismiss the case on the merits. In detailed 
findings of fact and conclusions of law, he 
decided that plaintiff had failed to show 
conspiracy, discrimination, or damages. 
These findings are not ‘clearly erroneous” 
under F. R. 52(a), but indeed, are amply 
supported by the evidence; and the legal 
conclusions against the plaintiff necessarily 
follow. 


[Review] 


Our review is therefore limited to an 
inquiry into the essential fairness of the 
conduct of the trial. The plaintiff claims 
prejudicial error in the court’s refusal to 
receive in evidence the decree in the case 
of United States v. Paramount Pictures, 


D.C. S. D. N. Y. [1946-1947 Trane Cases 
7 57,470], 66 F. Supp. 323, affirmed in part, 
reversed in part [1948-1949 Trape CASES 
f 62,244], 334 U. S. 131. The court there, 
however, explicitly stated its inability to 
find discrimination with respect to film 
rentals and clearances, 66 F. Supp. 323, at 
353; and this exclusion from the otherwise 
broad condemnation of its decree makes the 
decree irrelevant here. Much is now made 
also of the partial quashing of plaintiff’s 
subpoena duces tecum by the trial judge 
here, but all of the relevant papers were in 
fact made available to the plaintiff, which 
thus can show no injury or damage to it. 


The other evidentiary matters complained 
of are too inconsequential to warrant more 
than passing comment. The court did not 
abuse its discretion in excluding conclusory 
statements by plaintiff's witness Dollinger 
on the existence of competition between the 
plaintiff’s theatre and the Warner theatres 
chosen for comparison. And proof of clear- 
ance patterns for theatres not even alleged 
to have been in competition with plaintifi’s 
theatre was certainly too remote for ad- 
missibility. The court’s holding that the 
“newly discovered evidence,” consisting of 
testimony upon the part of these defend- 
ants as plaintiffs in an action in a federal 
court in West Virginia, was neither in- 
consistent with their testimony herein nor 
new seems reasonable and is dispositive of 
the motion for a new trial. 


Affirmed. 


Trade Regulation Reports 


68,081 


Number 26—100 
7-15-55 


Court Decisions 
U.S. v. Morgan Construction Co. 


70,478 


[68,082] United States v. Morgan Construction Company and Belgameric, Inc. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 52-914-M. Dated June 10, 1955. 


Case No. 1143 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Defenses—Discontinuance of Alleged Unlawful Practices—An amended complaint charg- 
ing that a company violated the Sherman Act by virtue of agreements providing for the 
allocation of territory for the manufacture and sale of wire-drawing machinery was dis- 
missed on the grounds that the alleged offending agreements had been cancelled, that the 
amount of commerce moving under such agreements was negligible, that there was no 
reasonable expectancy that the alleged unlawful practices would be repeated, and that the 
situation did not present the necessity of a decision as a guide in future similar matters. 
The court noted that the original complaint was not filed until several months after the 
cancellation of one of the agreements, and rejected the contention that since a second 
agreement was not cancelled prior to the institution of the action injunctive relief should 


be granted. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8229.550. 


Memorandum on Cross Motions for 
Summary Judgment 


McCarrny, District Judge [In full text]: 
Plaintiff and the defendants have moved for 
summary judgment on the ground that 
there is no genuine dispute as to any ma- 
terial fact. Rule 56, Federal Rules of Civil 
Procedure, 28 Ul S: €. 7A: 


[Cancellation of Alleged Illegal Agreements] 


The complaint charges a violation of the 
Sherman Act, 15 U. S.C. A. §1 ef seq, by 
virtue of an agreement providing for the 
allocation of territory for the manufacture 
and sale of wire-drawing machinery. The 
complaint was filed on August 13, 1952. 
Defendants answered that the Agreement 
had been cancelled on March 26, 1952. 
Plaintiff by amendment charged that al- 
though the old agreement had been can- 
celled, a new one was executed in March of 
1952 whereby Industrial Equipment and 
Supply Company, S. A., was substituted for 
defendant Belgameric, Inc., as an exclusive 
sales agent for wire-drawing machinery 
manufactured by Societe Anonyme Desa- 
teliers Rene de Malzine, a party to the 
original agreement. To the amended com- 
plaint (which was filed April 21, 1953) the 
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answers stated that the new agreement was 
cancelled March 2, 1953. 


[Commerce Involved—Intention of 
Defendants | 


There is no disagreement as to any of the 
material facts. It was not disputed that the 
amount of commerce which was carried on 
under the agreements was negligible and 
that the final agreement terminated March 
2, 1953. The Court, moreover, in the light 
of the circumstances revealed by the plead- 
ings and the affidavit by an officer of each 
defendant cannot find that the defendants 
have any intention of renewing these or 
similar agreements in the future. It is note- 
worthy also that the original complaint was 
not filed until several months after the can- 
cellation of the contract to which Belgameric, 
Inc., was a party. 


[Necessity of Relief] 


The question resolves itself to whether 
the plaintiff's prayer for cancellation of the 
contracts and for injunctive relief should be 
granted. In the first place, the parties them- 
selves effected a cancellation of the con- 
tracts, so that the Government asks for the 
rescission of non-existent agreements. Sec- 
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ondly, the Court in the exercise of its dis- 
cretion denies the request for injunctive 
relief. 


“While ‘voluntary discontinuance of an 
alleged illegal activity under the Sherman 
Act does not operate to remove a case 
from the ambit of judicial power [Walling 
v. Helmerich & Payne, 323 U.S. 37, 43, 65 
S. Ct. 11, 89 L.Ed. 29) it may justify-a 
court’s refusal to enjoin future activity of 
this nature when it is combined with a 
bona fied intention to comply with the 
law and not resume the wrongful acts”. 


Walling v. Hardwood Co., 325 U.S. 419, 421, 
AZ/, 05°52 Ct. 0242 9250, 89 hy Bdel705, 1714) 
quoted in U. S. v. Standard Register Co., 
D. C. [1946-1947 Trapt Cases § 57,613], 7 
BROOD 2875 


In the Standard Register case there was a 
question as to the motive for cessation of 
the alleged activity and as to the “dangerous 
probability” of its resumption. Summary 
judgment was denied. In the case at bar 
no such question is presented. 


Cited 1955 Trade Cases 
U.S. v. Union Carbide and Carbon Corp. 
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It has been argued that since the second 
contract to which Morgan Construction 
Company was a party was not cancelled 
prior to the institution of these proceedings, 
injunctive relief should be granted. In 
Standard Oil Co. v. United States, 283 U. S. 
103 ole S) (Ct 421, 75) Ie Edy 926;-however, 
illegal clauses in a contract were cancelled 
but a short time before the entry of the 
decree. 

An injunction relates only to the future. 
Douglas v. Jeannette, 319 U. S. 157, 165. 
Since the alleged offending contracts no 
longer exist, since the amount of commerce 
moving thereunder was admittedly negli- 
gible, since there is no reasonable expect- 
ancy that the acts complained of will be 
repeated, and since the situation does not 
present the necessity of a decision as a guide 
in future similar matters, the relief re- 
quested will be denied and the complaint 
will be dismissed. United States v. W. T. 
Grant Co. [1953 Trape Cases § 67,493], 345 
U.S. 629, 635, 636. 


[{ 68,083] United States v. Union Carbide and Carbon Corporation, et al. 


In the United States District Court for the District of Colorado. Criminal Action 
No. 11678. Filed June 17, 1955. 


Case No. 940 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Dissolu- 
tion and Merger of Defendants—Dismissal of Information.—A criminal information was 
dismissed as to three subsidiary corporations of the defendant parent corporation where 
one of the subsidiaries was dissolved by the parent corporation and the other two sub- 
sidiaries were merged with the parent corporation after the information was filed. An 
affidavit of the parent corporation stated that this change in corporate structure was made 
in good faith and pursuant to sound business practices, with no consideration of the 
pending information. The law of the state of incorporation governs the effect to be given 
a merged or dissolved corporation. In the states where the subsidiaries were incorporated, 
the common law rule is that a dissolved or merged corporation is as if it did not exist and 
all pending litigation, civil or criminal, abates. The statutes of the applicable states re- 
garding merged or dissolved corporations did not abrogate the common law rule that 
criminal actions against corporations abate upon dissolution or merger, although such 
statutes did abrogate the common law rule with respect to civil proceedings. 


See Department of Justice Enforcement and Procedure, Vol. 2,  8025.300. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Worth Rowley, 
Special Assistant to the Attorney General; and Charles L. Whittinghill, Raymond M. 
Carlson, and John P. Kelly, Denver, Colo. 


For the defendants: Grant, Ellis, Shafroth & Toll, Denver, Colo. 


Memorandum Opinion and Order 
[Criminal Proceeding] 
Knous, Chief Judge [/n full text]: A 
criminal information was filed September 2, 
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1948, by the United States of America, 
charging Union Carbide and Carbon Cor- 
poration, and three subsidiary corporations, 
Electro Metallurgical Company, United States 
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Vanadium Corporation and Electro Metal- 
lurgical Sales Corporation, with violations 
of Sections 1 and 2 of the Sherman Act, 
Title 15, U. S. C. A., in conspiring to fix 
prices and to monopolize sales of ferro- 
vanadium and vanadium oxide. All defend- 
ants entered pleas thereto of not guilty on 
September 21, 1948. 


[Dissolution and Merger] 


Subsequenty, Electro Metallurgical Com- 
pany was dissolved on December 31, 1949, 
pursuant to the laws of West Virginia. Elec- 
tro Metallurgical Sales Corporation, a New 
York corporation, and United States 
Vanadium Corporation, a Delaware corpora- 
tion, were merged with defendant Union 
Carbide and Carbon Corporation pursuant 
to the laws of the state of their incorpora- 
tion on February 28, 1949, and December 
30, 1950, respectively. It is stated by affh- 
davit of Mr. Ralph R. Browning, a Director 
and Vice-President of Union Carbide and 
Carbon Corporation that this change in cor- 
porate structure was done in good faith and 
pursuant to sound business practices, with 
no consideration of the pending action. 


[Motion to Dismiss ] 


The defendant Union Carbide and Car- 
bon Corporation has moved to dismiss the 
information as to the three aforementioned 
subsidiary defendants on the ground that 
they are no longer in existence. 


[Applicable Law] 


It is well settled that the law of the state 
of incorporation will govern the effect to 
be given a merged or dissolved corporation. 
Oklahoma National Gas Co. v. State of Okla- 
homa, 273 U. S. 257; United States v. Safeway 
Stores, 10 Cir. [1944-1945 TrapE CASES 
7 57,208], 140 F. (2d) 834. Therefore, the 
law of Delaware, West Virginia and New 
York will govern. 

All three states, as well as the vast ma- 
jority of jurisdictions in this country, state 
that at common law a dissolved or merged 
corporation is as if it did not exist and all 
pending litigation, being either criminal or 
civil, abates. Commercial Bank v. Lockwood's 
Adm’r., 2 Har. (Del.) 8; Miller's Adm’ x. v. 
Newburg Orrel Coal Co., 31 W. Va. 836, 8 
S. E. 600; In re National Surety Co., 286 
N. Y. 216, 36 N. E. (2d) 119. Thus, unless 
the statutes of the respective states abrogate 
the common law rule that criminal actions 
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against corporations abate upon dissolution 
or merger, that rule is still applicable. 


The pertinent provisions of the controlling 
statutes are Sections 261, 278 and 282 of the 
Delaware Code Annotated; Section 3095 
(83) of the West Virginia Code, and Sec- 
tions 85 and 105 of New York Consolidated 
Laws. To be sure, these statutes are not 
literally parallel, but their provisions for 
the purposes of this determination are enough 
alike in their effect so that a complete recital 
thereof is not warranted. Suffice it to say 
that the pertinent provisions of the Dela- 
ware statute provide for survival of “ac- 
tions, suits or proceedings” after dissolution, 
the West Virginia Code provides for “suits 
to be brought, conducted, prosecuted or de- 
fended,” and the New York sections apply 
to “liabilities and obligations.” 


Neither counsel for the movant nor coun- 
sel for the Government has brought to the 
Court’s attention any decision of the respec- 
tive state courts construing their statutes in 
regard to the precise point in consideration, 
nor has any such authority been found. 
However, in the case of United States v. 
Safeway Stores, supra, the Court of Appeals 
for the Tenth Circuit interpreted the Dela- 
ware statute, among others, and came to 
the conclusion that “actions, suits or pro- 
ceedings” under the Delaware code do not 
encompass criminal actions, and that such 
would not lie against a corporation which 
had been priorily dissolved. 


This Court is bound by this decision, 
barring a subsequent and contrary inter- 
pretation of the Delaware statute by its own 
courts. The Government contends that the 
Delaware court has given this statute a con- 
trary interpretation in Addy v. Short, 89 A. 
(2d) 136, and that this Court should follow 
Umted States v. Collier, 7 Cir., 208 F. (2d) 
936, which reached a result contrary to the 
Safeway case, partly on the basis of this 
Delaware decision. But an examination of 
the Addy case will disclose that it is a civil 
action in the nature of ejectment to secure 
the vesting of a possibility of reverter. 
There is no language therein suggesting an 
interpretation of the statute in regard to 
criminal procedure, and, consequently, this 
Court feels the case to have no bearing on 
the question presented here, and as decided 
in United States v. Safeway Stores, supra. 

The Government advocates that a dis- 
tinction be drawn between an ante-litem 
dissolution, as in the Safeway case, and a 
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pendente lite dissolution as in the case at 
bar. A good-faith dissolution by merger 
subsequent to the indictment for Sherman 
Act violations was presented in United States 
v. Line Material, 6 Cir. [1953 TrapE Cases 
J 67,456], 202 F. (2d) 929, and the Court of 
Appeals in that case reached the same con- 
clusion as was reached in the Safeway case 
(which it cited with approval) in regard to 
the interpretation of the Delaware statute. 
The Court is of the opinion that on the basis 
of that case no real distinction is here 
presented. 


The Safeway case is also a negative an- 
swer to the Government’s contention that 
the three subsidiary corporations are in 
reality still in existence for the purposes of 
this suit. There is no contention that the 
laws of the states of incorporation were not 
complied with. It is clear then, by a reading 
of the Safeway case, that a dissolved or 
merged corporation may be subject to civil 
proceedings under the statutes, but unless 
the particular statute pertains to criminal 
actions, it does not follow as a matter of 
course that the latter actions are preserved 
and the corporation is still in de facto exist- 
ence for that purpose. Rather, the common 
law rule mentioned above prevails in the 
absence of statutory abrogation. 

Inasmuch as this Court is bound by the 
decision of the Court of Appeals in United 
States v. Safeway Stores, supra, that “suits, 
actions and proceedings” under the Dela- 
ware code do not embrace criminal prose- 
cutions, it is only consistent in adhering to 
that decision that “suits” under West Vir- 
ginia Law do not include criminal actions. 
No West Virginia cases have been cited, 


Cited 1955 Trade Cases 
Rogers-Kent, Inc. v. Westinghouse Electric Corp. 
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nor can any be found giving a contrary 
interpretation. 


As to the New York law, the Govern- 
ment relies heavily upon an opinion by the 
Federal District Court for the Southern 
District of New York. In re Grand Jury 
Subpoenas Duces Tecum Addressed te 
Canadian International Paper Company [1946- 
1947 Trape Cases 57,594], 72 F. Supp. 
1013. That case indicated that “liabilities or 
obligations” under Section 216 of the New 
York General Corporation Law included 
fixed liability to the United States of both 
civil and criminal nature. But there is a 
clear and valid distinction between statutes 
providing for procedure following a certifi- 
cate of surrender to do business within the 
state, which is involved in the aforemen- 
tioned Section 216, and procedure following 
dissolution by merger which is involved 
here. 

Furthermore, it is to be noted that this 
case is not one in which a court of New 
York is interpreting its own statutes, but 
rather a Federal District Court. Therefore, 
there being no contrary interpretation of the 
New York statute in question here by its 
own tribunal, the philosophy of the Safeway 
case speaking of “actions, suits or proceed- 
ings” also includes “liabilities and obliga- 
tions,” and is controlling. Therefore, it is 


[Motion Granted] 


Ordered and adjudged that the motion to 
dismiss the criminal information as to Elec- 
tro Metallurgical Company, United States 
Vanadium Corporation, and Electro Metal- 
lurgical Sales Corporation, be and the same 
is hereby granted. 


[ 68,084] Rogers-Kent, Incorporated v. Westinghouse Electric Corporation and 
W. T. Ward and S. E. Ulmer, d. b. a. Colony House. 
In the Richland County Court, State of South Carolina. Roll No. 42281. Filed July 7, 


1955. 


South Carolina Fair Trade Act 


Fair Trade—Constitutionality of South Carolina Fair Trade Act—Nonsigner Provi- 
sion—Act Passed Prior to Miller-Tydings and McGuire Acts—Due Process of Law, Equal 


Protection of the Laws, and Delegation of 


Legislative Power—United States and South 


Carolina Constitutions.—In a declaratory judgment action, the South Carolina Fair Trade 
Act was held invalid on the ground that the Act was void at the time of its enactment, 
which was prior to the passage of the Miller-Tydings and McGuire Acts, because it was 
in conflict with the Sherman Antitrust Act and therefore offended the “supremacy” and 
“commerce” clauses of the United States Constitution. Although the South Carolina Act 
no longer is in conflict with the Sherman Act by reason of the passage of the McGuire 
Act, the South Carolina Act remains invalid since it has not been reenacted since the 
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Rogers-Kent, Inc. v. Westinghouse Electric Corp. 
passage of the McGuire Act. The removal of the constitutional objection to a statute 
which rendered it void does not by operation of law give it force and effect nor can it be 
made valid by a subsequent statute. The court found it unnecessary to pass upon the 
contention that the Act was reenacted by reason of its inclusion in the South Carolina 
Code because the legislature, in adopting the Code, declared it to be the only general 
statutory law of the State on January 8, 1952. The effective date of the Code therefore 
antedated the McGuire Act, which became law on July 14, 1952, and the inclusion of the 
Act in the Code does not impart validity to the Act. 


The nonsigner provision of the South Carolina Act violates the due process clause of 
the South Carolina Constitution. The right of an owner of property to fix the price at 
which he will sell it is an inherent attribute of the property itself and a well recognized 
property right. Unless the property is affected with a public interest, the legislature is 
without authority to abridge this property right under its police power. The nonsigner 
provision denies equal protection of the laws in violation of the state’s Constitution because 
it confers special privileges upon certain persons without a reasonable basis for classifica- 
tion. Furthermore, the Act’s nonsigner provision confers an unlawful delegation of legis- 
lative power to private persons contrary to the South Carolina Constitution. It is a 
delegation to private individuals, not to a governmental agency, contrary to all established 
precedent, and the Act prescribes no standards and lays down no yard stick to be applied 
in the exercise of this unwarranted power. 


See Fair Trade, Vol. 1, { 3040.40, 3085.43, 3258. 


For the plaintiff; Isadore S. Bernstein. 


For the defendants: Cooper & Gary. 


Order 


[Declaratory Judgment Action] 

Lecare Bates, Judge [In full text]: 
Plaintiff brings this action under the pro- 
visions of the Uniform Declaratory Judg- 
ments Act (Sections 10-200 through 10-2014 
of the 1952 Code) for the purpose of ob- 
taining a construction of the South Caro- 
lina Fair Trade Act (Sections 66-91 through 
66-95 of the 1952 Code) and an adjudication 
respecting its validity and constitutionality. 
The Attorney General, although not a party, 
was served with a copy of the Complaint in 
accordance with Section 10-2008 and ap- 
peared on behalf of the State. 


[Agreed Facts] 


The parties have entered into an agreed 
stipulation of facts from which the following 
appear: Plaintiff is a South Carolina cor- 
poration and has its principal place of busi- 
ness in Columbia, South Carolina. The 
plaintiff is engaged in the general mercan- 
tile business in interstate commerce. It sells 
only to select individuals, each of whom is 
required to submit an application and to 
obtain a patron’s card for the privilege of 
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making purchases, and the plaintiff requires 
that each shall agree to make at least one 
purchase annually in order to retain the 
card privilege. The plaintiff has offered 
card privileges to charter members without 
any fee for membership, but intends to 
charge a reasonable membership fee to per- 
sons who desire to become members after 
the expiration of a limited time from the 
date of its incorporation. Plaintiff sells 
numerous items bearing nationally famous 
brand names, including certain products 
manufactured by the defendant, Westing- 
house Electric Corporation, and prior to the 
commencement of the action herein, many 
of the items were offered for sale at prices 
lower than those stipulated in resale price 
agreements entered into between the manu- 
facturers of these products, including the 
defendant, Westinghouse Electric Corpora- 
tion, and other dealers in this State. 


The defendant, Westinghouse Electric Cor- 
poration, is a foreign corporation and is 
legally authorized to do business in this 
State. The defendants, W. T. Ward and 
S. E. Ulmer, doing business as Colony 
House, are engaged in the sale at retail of 
furniture and appliances in Columbia, South 
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Carolina including those bearing the trade 
name of the defendant, Westinghouse, 


Westinghouse is engaged in the business 
of manufacturing, among other items, elec- 
trict roaster ovens, broiler grids, cabinet- 
roasters, timer clocks, irons, griddles, hot 
plates, warming pads, toasters, food mixers, 
juicers, power stands, food grinders, blankets, 
sheets, fryers and waffle makers and of sell- 
ing said appliances throughout the State of 
South Carolina. Said appliances bear thereon, 
or on the cartons thereof, the defendant 
Westinghouse’s trade-marks, brand or its 
name “Westinghouse Electric Corporation” 
and are in fair and open competition in the 
State of South Carolina with appliances of 
the same general classes produced by others. 
Westinghouse has expended large sums of 
money in promoting and advertising said 
appliances and has established a valuable 
reputation and good will for said appliances 
and for the trade-marks, brand and its name 
under which they are produced and sold. 


Pursuant to the fair trade law of the State 
of South Carolina, Westinghouse has en- 
tered into “fair trade” agreements, all in the 
same form, with retail dealers in this State, 
under which agreements Westinghouse has 
stipulated minimum retail resale prices for 
said appliances. Such an agreement has 
been entered into with the defendants Ward 
and Ulmer, a copy of the form of which is 
in evidence as Exhibit A, which agreement 
is still in full force and effect. 


[Nonsigner’s Contentions] 


The plaintiff has not at any time entered 
into any contract or agreement with the de- 
fendant Westinghouse Electric Corporation 
agreeing not to advertise or sell its com- 
modities at less than the minimum prices 
stipulated by Westinghouse, nor is it a 
party to any such agreement. On or about 
December 7, 1954, Westinghouse notified 
the plaintiff of the existence of its said 
“fair trade” agreements and of the minimum 
resale prices stipulated thereunder. The 
plaintiff thereafter commenced this action to 
obtain an adjudication respecting its right 
to sell the products of the defendant West- 
inghouse at whatever price it desired irre- 
spective of the minimum prices stipulated 
by the said defendant. 

Prinicipal grounds upon which the plain- 
tiff challenges the validity and constitu- 
tionality of the Fair Trade Act may be 
summarized as follows: 
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(1) The South Carolina act was void in 
its inception because it was inconsistent 
with the Sherman Anti-Trust Act and the 
Constitution of the United States at the 
time of its passage; and the passage of per- 
missive federal legislation could not impart 
validity to the State act without a subse- 
quent re-enactment by the General Assembly. 


(2) The act violates Article 1, Section 5 
of the South Carolina Constitution, the “due 
process” and “equal protection” clauses. 


(3) The act confers an unlawful delega- 
tion of legislative power to private indi- 
viduals contrary to Article 3, Section 1 of 
the State Constitution. 


[Act im Conflict with Sherman Act] 


In support of its first ground plaintiff re- 
lies primarily upon the authority of Grayson- 
Robinson Stores, Inc. v. Oneida [1953 TRAvE 
CasES J 67,442], 209 Ga. 613, 75 S. E. 2d 161, 
which held invalid the identical Georgia 
statute on this ground. J am impressed 
with the sound reasoning and unassailable 
logic of that decision and I have concluded 
that it applies with equal force to our own 
statute. The Fair Trade Act of this State 
was approved on April 23, 1937, and, like 
the Georgia Act, was void ab initio, in that 
it was in conflict with the Sherman Anti- 
{hase Nc, Asis A202, to We Sy, icy AN 
Section 1, at the time of its enactment and 
thus offended the supremacy clause, Article 
6, Clause 2, and the commerce clause, 
Article 1, Section 8, of the United States 
Constitution. Under the provisions of the 
Sherman Anti-Trust Act as originally passed, 
interstate resale price fixing and price main- 
tenance agreements were prohibited as 
being in restraint of trade and therefore 
illegal per se. In Kiefer-Stewart Co. v. 
Seagram [1950-1951 TrapE Cases { 62,737], 
B40 Se 21 Os) Wa Bde Z10 le Se Et 259% the 
Supreme Court of the United States stated: 


“Under the Sherman Act a combination 
formed for the purpose and with the effect 
of raising, depressing, fixing, pegging or 
stabilizing the price of a commodity in 
interstate commerce is illegal per se.” 


Other decisions to the same effect are Dr. 
Miles Medical Co. v. John D. Park & Sons 
Coy 220) OFS 3733S. Ct, 376°55 EX Ed. 
502; United States v. Socony Vacuum Oil Co. 
[1940-1943 Trape Cases J 56,031], 310 U. S. 
150, 60 S. Ct. 811, 84 L. Ed. 1129. 
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On August 17, 1938, after the effective 
date of our Fair Trade Act, Congress passed 
the Miller-Tydings Act as an amendment to 
the Sherman Act, which provides that 
“nothing herein contained shall render il- 
legal contracts or agreements prescribing 
minimum prices for resale of a commodity 

. when contracts or agreements of that 
description are lawful as applied to intrastate 
transactions, under any statute, law or pub- 
lic policy in effect in any state...”. In 
1951 the Supreme Court of the United 
States in Schwegmann Bros. v. Calvert [1950- 
1951 TrapE CASES J 62,823], 341 U. S. 384, 
71 S. Ct. 745, 95 L. Ed. 1035 held that this 
amendment excepted only “contracts or 
agreements” prescribing minimum prices, 
and could not be made applicable to persons 
who had signed no contract or agreement, 
who were in effect “nonsigners” such as the 
plaintiff herein. 


[Reenactment Necessary | 


In order to remove the barrier to effective 
enforcement of resale price agreements un- 
der State Fair Trade Acts, Congress on 
July 14, 1952 passed the McGuire Act, 66 
Stat. 632, 15 U. S. C. A., Section 45, which 
attempted to exempt from the operation of 
the Sherman Act the nonsigner clause 
identical to our own, and thus to make the 
Fair Trade Act applicable to all dealers or 
retailers whether they had signed contracts 
or not. Although conceding that the Fair 
Trade Act of this state no longer offends 
the Sherman Act by reason of the McGuire 
Amendment, plaintiff contends nevertheless, 
that the act in this state, not having been 
re-enacted since the passage of the McGuire 
Act, remains invalid. I am in accord with 
the decision of the Georgia Supreme Court 
on this point in the Grayson case, supra, 
which reached the following conclusion: 


“So we accordingly agree that the pro- 
visions of Georgia’s Fair Trade Act are 
not prohibited by the Sherman Act as 
amended by the Miller-Tydings Act and 
by the McGuire Act; but we do not 
agree with the contention that Georgia’s 
act became valid without re-enactment, 
after the Sherman Act was thus amended. 
Since Georgia’s Fair Trade Act was 
contrary to and inconsistent with the 
terms of the Sherman Act before it was 
amended by the Miller-Tydings Act and 
the McGuire Act, it offended the su- 
premacy clause as well as the commerce 
clause of the Federal Constitution. : 
The time with reference to which the 
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constitutionality of an act is to be deter- 
mined is the date of its passage by the 
enacting body; . . . and if it is unconsti- 
tutional then it is forever void. Christian 
v. Moreland, 203 Ga. 20, 45 SE 2d 201.” 


The principle thus invoked is amply 
supported by the authorities, including the 
earlier case in this state of Atkinson vw. 
Southern Express, 94 S. C, 444, 78 S. E. 516, 
which involved the validity of the statute 
prohibiting the transportation of alcoholic 
liquors from place to place within this 
state and the bringing in of liquors from 
out of state. This act was held to be in 
conflict with the commerce clause of the 
United States Constitution and hence un- 
constitutional at the time of its enactment. 
Thereafter Congress passed the Webb Act 
divesting liquors of their interstate char- 
acter and thus removed the constitutional 
barrier to the original dispensary statute. 
The question thus presented was whether 
or not the statute became operative without 
re-enactment after the passage of the Webb 
Act. Our Supreme Court held that it did 
not and the clear language of that opinion 
is equally applicable to the act under con- 
sideration: 


“The removal of the constitutional ob- 
jections to a statute that rendered it null 
and void, does not by operation of law 
give it force and effect nor can it be 
made valid by a subsequent statute.” 


I find it unnecessary to pass upon de- 
fendants’ contention that the Fair Trade 
Act was re-enacted by reason of its inclu- 
sion in the 1952 Code, for the reason that 
the Legislature, in adopting the Code, de- 
clared it to be “the only general statutory 
law of the State on the 8th day of January, 
1952.” The effective date of the Code 
thus antedated the McGuire Act which 
became law on July 14, 1952, and the inclu- 
sion of the act in the Code does not impart 
validity to it. 


I must therefore conclude that the plain- 
tiff’s first ground is well taken and that 
the Fair Trade Act of this State is not a 
valid law. In view of the additional serious 
constitutional questions raised by the plain- 
tiff, however, I prefer not to rest my 
decision on this ground solely, but will con- 
sider fully plaintiff’s additional objections 
to the constitutionality of the statute under 
our State Constitution. 
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[Nonsigner Clause] 


The plaintiff's remaining grounds of ob- 
jection are directed primarily to Section 
66-94, which embodies the clause familiarly 
known as the “nonsigner” clause as follows: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract containing either of the provi- 
sions mentioned in Section 66-93, whether 
the person so advertising, offering for 
sale or selling is or is not a party to 
such contract, is unfair competition and 
is actionable at the suit of any person 
damaged thereby.” 


Under the wording of the foregoing sec- 
tion, any price arrangement entered into 
between a producer on the one hand and 
a dealer is binding upon all others selling 
the particular commodity involved. Plain- 
tiff, not having entered into any fair trade 
contract with the defendant Westinghouse, 
contends that the enforcement of the non- 
signer clause will deprive him of his prop- 
erty and his liberty to contract without due 
process of law, in violation of Article 1, 
Section 5 of the State Constitution. 


[State’s Police Power—Due Process] 


The right of an owner of property to fix 
the price at which he will sell it is an 
inherent attribute of the property itself and 
a well recognized property right. Tyson v. 
Banton, 273 U. S. 418, 47 S. Ct. 426, 71 L.. Ed. 
718; Charles Wolff Packing Co. v. Court of 
Industrial Relations, 262 U. S. 522, 43 S. Ct. 
630, 67 L. Ed. 1103; Williams v. Standard 
Ol Co., 273) UU S."435,"49_ SC 115," 735 
L. Ed. 287; New State Ice Co. v. Letbman, 
Bee UL So 26252 S.Ct 3/1) 76. Fd 9/47. 
Only in those situations respecting the 
public health, safety, morals and public 
welfare, where the state’s police power may 
properly be invoked, or where a business is 
“affected with a public interest”, is a de- 
parture from this rule sanctioned. In Gasque 
u. Nates, 191 S. C. 271, 2 SE 2d 36, our 
Supreme Court recognized that “to be valid 
as a legislative exercise of police power, 
the legislation must be clearly demanded 
for the public safety, health, peace, morals 
or general welfare. 11 Am. Jur. 1171; West 
Coast Hotel Co. v. Parrish, 300 U. S. 379.” 

The Act before me is in essence a price 
fixing act, conferring upon private indi- 
viduals the right to enter into price fixing 
arrangements which are obligatory upon non- 
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assenters, and which follow the commodity 
down through the channels of trade to the 
ultimate consumer. Schwegmann Bros. v. 
Calvert, supra; Cox v. General Electric (Ga.) 
{1955 Trape Cases { 67,934], 85 SE 2d 514; 
Miles Laboratory v. Eckerd (Fla.) [1954 
TraAvE CAseEs { 67,700], 73 So. 2d 680. The 
noncontracting party is required to sell at 
not less than a stipulated price not merely 
by reason of the contract; he is compelled 
to do so by the Act. In order to justify 
the granting of such extraordinary power 
to private individuals, the situation must 
be such as to call for the exercise of the 
police power of the state. In this respect 
I can see no distinction between price fixing 
by legislative mandate, as the act provides, 
and legislative price fixing itself. 

I find nothing in the Act limiting or re- 
stricting its application to those businesses 
or trades affected with a public interest or 
to the sale of commodities which the state 
may reasonably regulate under its police 
power. The Act is all inclusive, bringing 
in all commodities and all industries alike 
without exception and without regard to 
their relationship to the public welfare. The 
only requisite for invoking the act is that 
the commodity bear a “trade-mark, brand 
or name of the producer, distributor or 
owner’ and which is “in fair and open 
competition with commodities of the same 
general class produced by others”. The 
commodities produced by Westinghouse and 
which are sold under its trade-mark, as 
enumerated in the stipulation of facts, clearly 
bear no relationship to the public health, 
safety, morals and public welfare and the 
regulation of the price at which they are to 
be sold cannot be justified as a proper ex- 
ercise of the police power of the state. 

The Supreme Court of Georgia in Cox v. 
General Electric, supra, in holding the Fair 
Trade Act unconstitutional after its re- 
enactment, penetrated to the very core of 
the constitutional objections in the following 
statement: “The right to contract and for 
the seller and purchaser to agree upon a 
price is a property right protected by the 
due process clause of our constitution, and 
unless it is a business affected with a public 
interest the General Assembly is without 
authority to abridge that right”. 

The plaintiff is a legal corporation en- 
gaged in a lawful business. It seeks to 
bestow upon its members who have card 
privileges the right to purchase its com- 
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modities, including some of the items bearing 
the trade-mark of the defendant Westing- 
house, at prices below the minimum resale 
prices, and thus to pass on to them the 
economies effected through the efficiency 
of its operation. I can perceive of no 
sound reason why it should not be per- 
mitted to do so in free and open competition. 
Manifestly the public receives the benefits 
of its operations and its interests are best 
served thereby. The whole spirit and pur- 
pose of our constitution is to protect the 
liberties and property rights of our citizens. 
The act would impair and virtually destroy 
the right of the plaintiff to the free use and 
enjoyment of its property. It permits pri- 
vate individuals to make their price restric- 
tions obligatory upon those who have 
refused to consent thereto, and is clearly 
arbitrary and confiscatory in violation of 
due process. 


Among the recent decisions in other 
states declaring the Fair Trade Act un- 
constitutional on this and other grounds 
are Cox v. General Electric (Ga.), supra; 
Miles Laboratory v. Eckerd (Fla.) supra; 
Union Carbide v. White River (Ark.) [1955 
TRADE CASES { 67,953], 275 SW 2d 455; 
McGraw Electric Co. v. Lewis & Smith Drug 
Co. (Neb.) [1955 Trape Cases { 67,954], 
68 NW 2d 608; Shakespeare v. Sporting 
Goods Co. [1952 TravE Cases { 67,303], 334 
Mich. 109, 54 NW 2d 268. The opinion of 
the Supreme Court of Utah, to like effect, 
is not yet reported. 


The defendants have advanced the argu- 
ment that a retailer, although a nonsigner, 
voluntarily acquires a commodity with 
knowledge of its trade-mark and resale 
price restrictions and such voluntary ac- 
quisition and knowledge imports consent to 
the price limitation. The fallacy in this 
contention lies in the fact that the retailer 
has clearly demonstrated his rejection of 
the price restriction by his refusal to enter 
into a resale price agreement. In Schweg- 
mann v. Calvert, supra, the opinion of Justice 
Douglas effectively demolishes this fiction 
wherein he states: 


“They can fix minimum prices pur- 
suant to their contract with impunity. 
When they seek however to impose price 
fixing on persons who have not contracted 
or agreed to the scheme, the situation is 
vastly different. That is not price fixing 
by contract or agreement; that is price 
fixing by compulsion. That is not follow- 
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ing the path of consensual agreement; 


that is resort to coercion. 
kK Ok 


“Contracts or agreements convey the 
idea of a cooperative arrangement, not a 
program whereby recalcitrants are dragged 
in by the heels and compelled to submit 
to the price fixing.” 


The views herein expressed find strong 
support in many decisions of our Supreme 
Court respecting due process. In the well 
reasoned opinion in Gasque v. Nates, supra, 
the Court held that the act limiting the 
hours of labor in certain types of mer- 
cantile establishments violated due process 
in that it was an undue interference with 
liberty of contract of both employer and 
employee and was not a proper exercise 
of the police power of the state. The 
Opinion quotes with approval from Adair v. 
(Ok Si5 AWS WSs WGI, Bs Sore Baas 


“In all such particulars the employer 
and the employee have equality of right 
and any legislation that disturbs equality 
is an arbitrary interference with the 
liberty of contract which no government 
can legally justify in a free land.” 


The holding in that case would impel a 
similar conclusion respecting the statute 
under consideration. 


In McCoy v. Town of York, 193 S. C. 390, 
8 SE 2d 905, the Court had before it the 
validity of the town ordinance making it 
unlawful to deliver petroleum products to 
any gasoline filling station by trucks having 
capacity of more than 1250 gallons, which 
was apparently designed as a safety meas- 
ure under the police power of the munici- 
pality. In holding the ordinance void at the 
suit of a filling station operator in the 
town, the Court declared: 


“The appellant has the constitutional 
right of engaging in a lawful business 
and a constitutional right under license 
from the city to engage in the filling sta- 
tion business. Under the guise of public 
welfare this ordinance is passed in which 
the inevitable and evidently intended ef- 
fect is to prevent the legitimate use by 
appellant of his equipment in the usual 
and ordinary manner.” 


Equally appropriate is the language of 
Judge Sease in Willis v. Town of Woodruff, 
200 S. C. 266, 20 SE 2d 699, involving the 
validity of the town ordinance which con- 
ditioned the granting of a building permit 
to the plaintiff upon approval of his neigh- 
bors. The opinion states: 
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“The ordinance involved in the case at 
bar is both unreasonable and discrimina- 
tory, for it attempts to confer upon a 
private citizen who may be so fortunate 
as to own a house power of the most 
arbitrary character over the property of 
his neighbors. 

“For these reasons we do not hesitate 
to condemn the ordinance as unconstitu- 
tional and void.” 


And in Henderson v. City of Greenwood, 
172 S. C. 16, 172 S. E. 689, the Court quoted 
with approval from 6 R. C. L. 196 the rule 
respecting the deprivation of property under 
the due process clause, which finds equal 
application herein: 


“The constitutional guaranty that no 
person shall be deprived of his property 
without due process of law may be vio- 
lated without the physical taking of 
property for public or private use. Its 
capacity for enjoyment or adaptability to 
some uses are essential characteristics 
and attributes without which property 
cannot be conceived. Hence a law is 
considered as being a deprivation of prop- 
erty within the meaning of this constitu- 
tional guaranty if it deprives an owner of 
one of its essential attributes, or destroys 
its value, or restricts or interrupts its 
common, necessary or profitable use, or 
hampers the owner in the application of it 
to the purpose of trade or imposes con- 
ditions upon the right to hold or use it, 
and thereby seriously impairs its value.” 


[Equal Protection of the Laws] 


The plaintiff further assails the act as 
denying the equal protection of the laws 
and as conferring special privileges upon a 
select few without a reasonable basis for 
classification. In Gasque v. Nates, supra, the 
Court recognized that the legislature has 
the power in passing a law to make a classi- 
fication of its citizens, but “such classifica- 
tion cannot be made arbitrarily but must 
rest upon some difference which bears a 
reasonable and just relation to the act in 
which the classification was proposed.” That 
case quotes with approval from Colgate v. 
Harvey, 296 U. S. 404, 56 S. Ct. 256, to the 
following effect: “The classification in order 
to avoid the constitutional prohibition, must 
be founded upon pertinent and real dif- 
ferences as distinguished from irrelevant 
and artificial ones.” 

The act before me classifies the pro- 
ducer, owner or distributor of a commodity 
with a trade-mark separately from the one 
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without a trade-mark. I can perceive no 
rational basis for thus classifying trade- 
mark owners separately from other sellers 
of goods. Under the express terms of the 
act, any producer, owner or distributor may 
acquire unlimited price fixing powers by 
the mere expedient of placing a trade-mark, 
brand or name on his product and selling 
it in fair and open competition with com- 
modities of the same general class. A 
producer may place an entirely new prod- 
uct on the market and thereby exercise 
an unrestricted right to control its price 
through the channels of trade into the 
hands of the ultimate consumer. The seller 
who chooses not to place a distinctive mark 
or name on his product, as he may lawfully 
do, is denied the right to fix the price 
of the commodity. No sound reason has 
been advanced for permitting a seller with 
a trade-mark to thus exercise arbitrarily 
a power denied to others, contrary to the 
letter and spirit of our constitution. The 
distinction, if any exists, is artificial and 
irrelevant. 


The defendants urge, however, that the 
act has for its purpose the protecting of 
the property right of the trade-mark owner 
in his good will and that this affords a 
rational basis for classifying trade-mark 
owners separately from other sellers of 
goods. I can find nothing in the statute 
evincing this to be its purpose. There is 
no mention of “good will” in the act nor is 
there any requirement that a trade-mark 
or trade name enjoy a past or prospective 
good will, or that it shall have acquired a 
public reputation, as a condition precedent 
to the exercise of the price fixing powers 
conferred. The statute permits the owner 
to control the resale price of a commodity 
after he has sold the same to another, and 
thus accords a hitherto unknown property 
right to a trade-mark, the function of which 
has always been simply to designate the 
goods as the product of a particular manu- 
facturer or producer and to prevent con- 
fusion as to their origin. Shakespeare v. 
Sporting Goods Co. [1952 TRADE CASES 
{ 67.303], 334 Mich. 109, 54 NW 2d 268; 
Sunbeam v. Wentling (CA-3) [1950-1951 
Trave Cases § 65,935], 192 F. 2d 7. Certainly 
it cannot be contended in this proceeding - 
that the plaintiff has infringed upon the 
trade-mark rights of the defendant by sell- 
ing below minimum prices. 
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Nor is there any reasonable basis for the 
suggestion that the good will of a producer 
is adversely affected by a sale below its 
minimum prices, nor conversely, that it may 
be enhanced by an artificially controlled 
price. Good will is an intangible asset which 
a producer may acquire through his reputa- 
tion for fair dealing and the excellence of 
his product. I am unable to see any direct 
relationship between good will and the 
maintenance of a fixed retail price. It is 
axiomatic that an excessive price will dis- 
courage and eliminate purchasers and per- 
haps decrease the value of good will, 
whereas a popular price will result in 
wider distribution of a commodity and 
satisfied customers and aid in its enhance- 
ment. The sales of the plaintiff below the 
minimum prices stipulated by the defendant 
Westinghouse do not in my mind impinge 
upon the defendant’s rights in its trade- 
mark, nor detract from its good will. 
Under its fair trade agreement (Exhibit 
A) the defendant has reserved the right to 
withdraw commodities from its resale price 
schedule at will; this is a recognition by 
Westinghouse that its commodities may be 
sold without a fixed resale price without 
harm to its trade-mark. The defendants’ 
contention is patently unsound and unreal- 
istic and must be rejected. 


Other discriminatory features of the act 
may be noted which strengthen my convic- 
tion that it offends the equal protection 
clause. The act permits a producer and a 
retailer, by entering into a resale price 
agreement, to accomplish indirectly what 
the dealers as a group may not accomplish 
directly. If all of the retailers selling a 
particular commodity were to combine and 
conspire to set the resale price of an 
article, their activities would violate the 
anti-trust laws as “horizontal” price fixing; 
nevertheless, the same result is sanctioned 
by making mandatory upon all dealers in a 
commodity the resale price fixed by agree- 
ment of a producer and only one of their 
number. If the activities of the group as a 
whole are to be condemned, I fail to 
understand how two individuals may validly 
accomplish the same result with impunity. 
The exercise of this power clearly consti- 
tutes a denial of the equal protection of 
the laws and is a grant of special privileges 
to the select few within the constitutional 
prohibition. 
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Another inherent evil in the statute is its 
lack of proper safeguards against an arbi- 
trary enforcement. Under its terms a vio- 
lation is actionable “at the suit of any 
person damaged thereby”. Enforcement is 
not vested in a governmental or other 
responsible body. Thus, private persons— 
producers, distributors or even competing 
retailers—are given absolute discretion as 
to enforcing the fixed resale price ot an 
article against one refusing to consent 
thereto. The power to enforce necessarily 
carries with it the power to refrain from 
enforcement. At the mere whim or caprice 
of a private individual any one particular 
retailer may be selected for legal action, 
while the selling activities of others are 
ignored, if not condoned outrightly. The 
exercise of a power of such an arbitrary 
character by private individuals over the 
liberties and property rights of others is 
repugnant to the basic constitutional guar- 
antees of our citizens. 


[Unlawful Delegation of Legislative Powers] 


Plaintiff's third ground of attack is that 
the act confers an unlawful delegation of 
legislative power to private individuals to 
fix prices, contrary to Article 3, Section 
1 of the State Constitution, which vests the 
legislative power in the General Assembly. 
By legislative leave a producer and a re- 
tailer may enter into a contract fixing the 
resale price of a commodity, the effect of 
which is to bind all other dealers and 
retailers in that commodity, even though 
they may have chosen not to consent thereto. 
The price as thus fixed by private contract 
is accorded the force of law under the act 
and those who refuse to abide by it may 
be prosecuted at the whim of the individual 
establishing it. This constitutes a delega- 
tion to private individuals of legislative 
power of the most extreme character. 


There is no precedent in our law for 
the delegation of legislative authority to 
private individuals so as to affect the prop- 
erty rights of others. The Legislature may 
properly delegate, to a governmental agency 
only, authority to prescribe rules and regu- 
lations for the complete operation and en- 
forcement of a law within its expressed 
general purpose. Davis v. Query, 209 S. C. 
41, 39 SE 2d 117. Even in such event there 
must be a standard or yard stick to guide 
the administrative agency. The rule was 
thus recently stated by our Supreme Court 
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in South Carolina Highway Department v. 
Harvin, 86 SE 2d 466: 


“However, it is necessary that the 
statute declare a legislative policy, estab- 
lish primary standards for carrying it out, 
or lay down an intelligible principle to 
which the administrative officer or body 
must conform, with a proper regard for 
the protection of the public interests and 
with such degree of certainty as the 
nature of the case permits, and enjoin 
a procedure under which, by appeal or 
otherwise, both public interests and pri- 
vate rights shall have due consideration.” 


As a delegation of legislative power the 
act must necessarily fail for two reasons: 
(1) It is a delegation to private individuals, 
not to a governmental agency, contrary to 
all established precedent; (2) the act pre- 
scribes no standards and lays down no 
yard stick to be applied in the exercise 
of this unwarranted power. The price may 
be fixed in the absolute and uncontrolled 
discretion of a producer. It may be fixed 
arbitrarily, capriciously or unwisely without 
regard to the interests of the public. Under 
our system of free enterprise, the safe- 
guard against arbitrary price fixing has 
always been free competition among pro- 
ducers, a safeguard which the act would 
eliminate. I therefore do not hesitate to 
declare the act unconstitutional on this 
ground as well. 


[Conclusions] 


In reaching the conclusion that the stat- 
ute under consideration is invalid and un- 
constitutional, I have not been unmindful 
of the general principle of constitutional 
law so frequently reiterated by the Supreme 
Court that every presumption is to be 
indulged in favor of constitutionality of a 
statute. Neither have I been unmindful 
of the fact that the highest courts of 
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numerous states and the United States 
Supreme Court have upheld the validity oi 
similar Fair Trade Acts, particularly in the 
years following the depression. But I have 
been most strongly impressed with the 
recent decisions of the highest courts of 
several states which have declared the act 
to be unconstitutional. Cox v. General Elec- 
tric (Ga.) supra; Miles Laboratory v. Eckerd, 
(Fla.), supra; Union Carbide v. White River, 
(Ark.), supra; McGraw Electric Co. v. Lew s 
& Smith Drug Co., (Neb.), supra; Shake- 
speare v. Sporting Goods Co., (Mich.), supra; 
Grayson-Robinson Stores v. Oneida (Ga.), 
supra, The sound reasoning of these deci- 
sions have influenced the conclusions ] 
have expressed herein respecting the validity 
and constitutionality of the act. I have also 
noted with interest that the Attorney Gen- 
eral’s National Committee to study the 
Anti-trust laws, in a report dated March 
31, 1955, concluded that the fair trade laws 
are incompatible with our free enterprise 
system and recommended the repeal of 
both the Miller-Tydings and the McGuire 
Amendments, 


My conclusions respecting the constitu- 
tionality of the Fair Trade Act have been 
confined primarily to Section 66-94, the 
nonsigner clause. I do not find it necessary 
at this time to pass upon the constitu- 
tionality of the remaining sections under 
our State Constitution, since I have con- 
cluded that the entire Act was void ab 
imitio. 

For the reasons herein expressed it is 
ordered, adjudged and decreed that the Fair 
Trade Act of the State of South Carolina 
be and the same is hereby declared invalid 
and Section 66-94 thereof be and the same 
is hereby declared null and void and un- 
constitutional under the State Constitution 
of 1895, and it is so ordered. 


[] 68,085] The Lionel Corporation v. Phil Klein, trading as Phil’s Distributors. 


In the Court of Chancery of the State of Delaware, in and for New Castle County. 


Civil Action No. 459. Dated June 9, 1955. 


Delaware Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Deterioration of Price 
Structure—Action Against Other Violators.—In a fair trade enforcement action, a defend- 
ant retailer failed to establish his contentions that there was such a deterioration of the 
fair trader’s price structure that he could not be equitably enjoined from selling below 
the established price, and that the fair trader forfeited its right to enjoin him from selling 
below the established price because the fair trader arbitrarily proceeded against him and 
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failed to take action against other known violators. A deterioration in the price structure 
was not established by proof of four fair trade violations by other dealers. Such violations 
were relatively few when compared with dollar value of sales. The fair trader’s policing 
policy consisted of spot checking by its salesmen, checking newspaper advertisements, 
receiving letters from informers, sending registered mail and telegraphic notices to vio- 
lators, and instituting legal actions. The evidence established many cases in which the 
fair trader received voluntary compliance from sellers who were given notice of their price 
violations. ‘There was no showing that alleged violators continued to disregard the fair 
trade prices after receiving notices from the fair trader. 


See Fair Trade, Vol. 1, { 3440. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Price Discrimination— 
Discounts.—A defendant retailer in a fair trade enforcement action failed to establish his 
contention that the fair trader improperly discriminated in price between different pur- 
chasers and therefore forfeited its right to enforce its fair trade contract against him. 
The fair trader’s discount schedules, one applicable to jobbers and chain stores and another 
applicable to certain department stores, were found to be reasonable, that is, there was a 
reasonable explanation for the discounts granted to such purchasers. In view of the 
limited volume and the historical and sentimental basis for a third type of discount, which 
was granted to one old retail account, the court was of the opinion that this discount was 
not of such a character as to constitute an unreasonable price discrimination against the 


retailer. 


See Fair Trade, Vol. 1, J 3436. 


For the plaintiff: Thomas Cooch of Connolly, Cooch and Bove. 
For the defendant: David Snellenburg, II, of Killoran and VanBrunt. 


[Defenses to Fair Trade Action] 


Serrz, Chancellor [Jn full text]: This is 
the decision after final hearing on plaintiff- 
corporation’s complaint charging defendant 
with the violation of the Delaware Fair 
Trade Act? in the sale of plaintiff’s prod- 
ucts. At the close of the trial, the Court 
ruled from the bench that the defendant 
was clearly guilty of violating the Act and 
that the only question for decision was 
whether the defendant had sustained one 
or more of his other defenses to the action. 
The three defenses relied on by defendant 
are: 


1. That there was such a deterioration 
of the Lionel resale price maintenance 
structure in the Wilmington area that the 
defendant cannot be equitably enjoined from 
selling plaintiff’s products below the mini- 
mum resale price stipulated by plaintiff. 


2. Plaintiff forfeited its right to enjoin 
the defendant from selling below the Fair 
Trade price by arbitrarily proceeding against 
the defendant and failing to take action 
against other known violators in the Wil- 
mington area. 


3. That plaintiff improperly discriminated 
in price between different purchasers in the 


Wilmington area and therefore forfeited 
its right to enforce its Fair Trade contract 
against defendant, an object of such dis- 
crimination. 


[Deterioration of Price Structure | 


Plaintiff-corporation manufactures and sells 
toy electric trains and parts. Defendant 
is a Wilmington merchant. In December 
1953, on the basis of plaintiff’s suit, the 
defendant was preliminarily enjoined from 
selling below the Fair Trade prices. Later, 
defendant moved to have the preliminary 
injunction vacated on the basis of the 
charge, now reasserted, of a general deteri- 
oration in Wilmington of plaintiff's resale 
price maintenance structure. Defendant’s 
motion was denied by the then Vice Chan- 
cellor primarily because of the stage of 
proceedings at which it was raised. See 
ed Corp. v. Klein (Del. Ch.) 106 A. (2) 
525. 


While the Fair Trade Act does not make 
provision therefor, the Courts have en- 
grafted equitable defenses on the right of 
manufacturers to enforce the Fair Trade 
Act. See Calvert Distillers v. Nussbaum 
Liquor Store, 2 N. Y., Supp. (2) 320. Thus, 
the Courts have recognized that where 


16 Del. C., Chapter 19. 
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there is a general breakdown in a particu- 
lar manufacturer’s retail price structure in 
a particular area, the Court will not permit 
the manufacturer to pick out one retailer 
and attempt to enforce it against him. This, 
of course, is only fair where a party seeks 
to invoke equitable processes. The first 
question then is whether there has been 
such a “deterioration” in plaintiff’s resale 
price maintenance structure in the Wilmington 
area as to preclude plaintiffs right to a 
permanent injunction. J] assume that the 
burden of demonstrating this fact is upon 
the defendant. 


Plaintiff insists that it has a firm price 
structure in Delaware. Defendant claims 
that this is not so because he alleges that 
seven different stores in the Wilmington 
area violated the Fair Trade Act with re- 
spect to the sale of plaintiff’s products dur- 
ing the period in question. 

Plaintiff concedes a violation by Sears 
Roebuck by a sale on December 23, 1953. 
There was also a sign offering a discount. 
Plaintiff admits a violation by a sale by 
Jarome’s on December 24, 1953. Finally 
plaintiff concedes a violation by Claymont 
Hardware by a sale on November 9, 1954 
(the second day of this trial). While there 
is some dispute, I believe that defendant 
proved a sale in violation of the Act by 
Knowles on January 18, 1954. 


I conclude that defendant failed to sus- 
tain his burden of proving a violation by 
Rosenbaum’s. The evidence is too equivocal. 
Defendant also relies upon discount sale 
ads by Wanamaker and Jack and Jill as 
the basis for the last two violations charged. 
Wanamaker’s did advertise a clearance sale 
at a discount on November 22, 1953. Jack 
and Jill’s advertised a discount sale on 
March 6, 1954. Plaintiff denies that either 
company was advertising for sale a then 
fair traded item. It explains the discount 
on the ground that these companies were 
not offering current models but rather were 
selling discontinued models which were 
not then covered by the Fair Trade Act. 
I conclude that defendant failed to sustain 
his burden of proving these violations be- 
cause it does not clearly appear that these 
companies were offering items then subject 
to fair trade provisions. 


I summarize: Defendant has shown four 
violations by Wilmington merchants in their 
dealings in plaintiff's product. I do not 
pause to analyze these violations at great 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Lionel Corp. v. Klein 


70,491 


length. One of them was sold on Christmas 
Eve and a discount requested of the final 
set in stock. The other violations took place 
on December 23, 1953 by Sears; on Janu- 
ary 18, 1954, by Knowles and on Novem- 
ber 9, 1954 (during the trial) by Claymont 
Hardware. 

I cannot conclude that the four isolated 
violations justify this Court in concluding 
that there has been such a deterioration in 
the resale price maintenance program ap- 
plicable to plaintiff’s product in the Wil- 
mington area as to warrant the denial of 
relief. Compare Lionel Corp. v. Klein, above. 
The four violations are relatively few when 
compared with the dollar value of such 
sales in this area. 


[Action Against Other Violators] 


I believe it is to be expected that there 
will be violations and it is necessary to 
evaluate these violations and their impact 
not only as isolated factors but also in 
conjunction with plaintiff’s efforts to enforce 
its Fair Trade business in the Wilmington 
area. I therefore turn to defendant’s sec- 
ond defense that plaintiff has arbitrarily 
proceeded against defendant and failed to 
take action against other known violators. 
Let us see what plaintiff has done. I pro- 
ceed with this analysis without considering 
just what impact the burden of proof has 
thereon. 

Plaintiff has been manufacturing electric 
toy trains for fifty-five years and spends 
over a million dollars a year in advertising. 
It therefore has a valuable good will to pro- 
tect. Each year plaintiff circularizes its 
mailing lists with letters and other material 
calling attention to its fair trade policy. I 
am fully persuaded that plaintiff attempts 
in good faith to make clear to all of the 
trade that its products are to be fair traded. 

Plaintiff’s policing policy varies but gen- 
erally it takes the form of spot checking 
by its salesmen, the checking of newspaper 
advertisements and the receipt of letters 
from informers about the activities of com- 
petitors. Except during periods when it 
was not legally possible to do so, plaintiff 
has policed its fair trade contracts primarily 
by means of registered mail and telegraphic 
notices to known violators. When deemed 
necessary legal actions have been filed. 
Here in Wilmington plaintiff has shopped 
the defendant and Jarome’s. It should also 
be noted that the plaintiff obtained a per- 
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manent injunction against this defendant 
in an action filed prior to the decision of 
the United States Supreme Court holding 
that the then Federal law did not permit 
states to enact laws binding non-signers. 
The evidence showed many cases where 
plaintiff called the attention of sellers to 
alleged violations with a resultant discon- 
tinuance of such violations. 


Plaintiff adopted a sensible plan of first 
giving the alleged violators an opportunity 
either to explain or to comply. It is only 
in the face of strong resistence that plain- 
tiff resorts to Court action. The day after 
Knowles advertised plaintiff’s products at 
a discount it received a telegram threaten- 
ing action if the practice was continued. 
Plaintiff received a telegram that same day 
indicating that there would be no further 
violation. It may be noted that the Knowles 
violation relied upon by defendant occurred 
prior to the date of plaintiff's telegram. 


When plaintiff received defendant’s aff- 
davit showing a violation by Sears Roebuck, 
a registered letter was sent by plaintiff 
calling attention to the Fair Trade agree- 
ment and asking for an explanation. It 
received a letter indicating that Sears would 
comply fully with plaintiff's Fair Trade 
contract. Plaintiff did the same thing in 
connection with Jarome’s. The Rosenbaum 
charge is somewhat clouded by their expla- 
nation that the sale was made “in error.” 
As indicated, I do not believe defendant 
proved its case, but in any event plaintiff 
immediately wrote to Rosenbaum’s and 
procured a satisfactory explanation. The 
Claymont Hardware violation took place 
during the midst of the trial and so no 
significance can be drawn from plaintiff’s 
failure to act at that time. 


Certainly there was no showing that 
alleged violators continued to violate the 
Act after receiving notices from plaintiff. 
On the other hand, defendant concedes 
that he exists by giving discounts. I have 
not the slightest doubt that unless pre- 
vented by law, he intends to violate the 
fair trade prices in selling plaintiff’s product. 


I conclude that defendant has not sup- 
ported his charge that plaintiff has arbi- 
trarily proceeded against him and _ failed 
to take appropriate action against other 
violators in the Wilmington area. 
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[Price Discrimination] 

We come to the defendant’s third de- 
fense, viz., the claim that plaintiff im- 
properly discriminated in price between 
different purchasers to the detriment of 
defendant. Plaintiff claims that its discount 
schedule is reasonable and proper and that, 
in any event, price discrimination is not 
a proper defense in a Fair Trade action. 


Plaintiff has two basic price schedules— 
one applicable to jobbers and chain stores, 
and the other to fully qualified department 
stores. There is a third category which 
does not apply to new accounts and which 
is continued with one local merchant on the 
basis of a long established custom. This 
accounts for less than one per cent of 
plaintiff’s sales in this area. 


Plaintiff sells to jobbers at a discount 
of 40% and 20% which comes to a total 
discount of 52%. This price is f.o.b. the 
plaintiff's plant in Irvington, New Jersey. 
A 2% discount is allowed for cash in ten 
days and the net price is payable within 
thirty days. 


Plaintiff also makes direct sales to chain 
stores such as Sears Roebuck for their 
various stores on the same terms as job- 
bers. This is done, plaintiff says, because 
chain stores, from plaintiff’s point of view, 
are equivalent of jobbers. Defendant argues 
that the discount granted chain stores has 
no relation in fact to any savings to plaintiff 
since all Lionel deliveries are f.o.b. point of 
origin. The difficulty with defendant’s 
argument is that it ignores the fact that 
chain stores receive their shipments at ware- 
house points and undertake themselves to make 
distribution to their local outlets. Plaintiff’s 
testimony was to the effect that the cost 
of this service by the chain stores is “not 
dissimilar” to that of the normal jobber. 
Thus, contrary to defendant’s contention, 
there is reasonable explanation for the 
treatment of chain stores as jobbers inso- 
far as discount rates are concerned. 


The second basic price schedule which 
plaintiff has is at 45% for fully qualified 
department stores. The other terms are 
the same as are granted to the chain stores 
and jobbers. Plaintiff’s president explained 
this rate on the basis that department 
stores give plaintiff a type of service which 
they are unable to receive elsewhere. This 
service arises from the fact that depart- 
ment stores, without expense to plaintiff, 
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use their window space and space within 
the store to exhibit plaintiff’s products. As 
one of plaintiff’s witnesses characterized it, 
these department stores are plaintiff’s show 
windows. Thus it appears that whether 
defendant approves or not there is a reason- 
able explanation for plaintiff's discount rate 
to department stores. 


The third so-called category was the 
special discount of 40% and 5% (calculates 
out to 43%) which has been granted for 
years to old direct retail accounts. It is 
not being granted to new accounts and is 
continued as to Rosenbaum’s only because 
it is an “old line’ customer. In view of 
the limited volume and the historical and 
sentimental basis for the rate, I do not 
believe that it can be said to be of such 
a character as to constitute an unreasonable 
price discrimination as against defendant. 
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Defendant purchases plaintiff's products 
from distributors at 40% discount with pay- 
ment in 90 days or more. Defendant re- 
ceives a 2% discount for cash in 30 days 
and the prices are the delivered prices. 


It thus appears that while there are some 
discount advantages granted the department 
stores and chain stores which are not avail- 
able to defendant, these discounts appear 
to have a reasonable basis. See Calvert 
Distillers v. Nussbaum Liquor Store, above. 
In any event, defendant failed to demon- 
strate that they were without reason or 
unrelated to advantages accruing to plaintiff.* 

In disposing of this defense on its merits, 
I have assumed without deciding that the 
defense, if proved, would be a proper one. 
It follows that defendant’s defenses in this 
action are without merit and plaintiff is 
entitled to a permanent injunction. 


Order on notice. 


[68,086] Stephens Theatre Corporation and Marine Theatre Holding Corporation 


v. Loew’s Inc., et al. 


In the United States District Court for the Eastern District of New York. Civil No. 


14217. Dated May 31, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Discovery and Production of Documents—Period of Time Covered.—Plaintiffs’ motion 
for discovery and production of documents for a period dating back one year prior to 
their entry into business for the purpose of showing the origin, background, and pur- 
poses of an alleged conspiracy against them was granted on the ground that the allega- 
tions of the conspiracy encompassed that period. A six-year statute of limitations was 


held not to be a limitation on the use of pretrial discovery. 
See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiffs: 
For the defendants: 


Sperry, Weinberg & Ruskay (Joseph A. Ruskay, of counsel). 
Hovell, Clarkson, Klupt & Schrank (Herbert Schrank and 


Niall O. Meagher, of counsel) for Century Circuit, Inc. (N. Y.) and Combined Century 


Theatres, Inc. 


[Motion for Discovery and Production] 


Gatston, District Judge [Jn full text]: 
This is a motion for discovery and pro- 
duction of documents under Rule 34 of the 
Federal Rules of Civil Procedure. 

The plaintiff, Stephens Theatre Corpora- 
tion, an operator of a moving picture 
theatre, and the co-plaintiff, the owner of 
the land and building, allege a conspiracy 
to violate the anti-trust laws, and seek to 
recover treble damages. The plaintiffs’ 


theatre is located in Brooklyn, N. Y., and 
has been operated by the plaintiff, the 
Theatre Corporation, continuously from 
1933 to date. 


All the distributor-defendants have con- 
sented to the motion for inspection and 
production of documents dating from 1932, 
and it is only the non-distributor defend- 
ants, Century Circuit, Inc. (N. Y.) and 
Combined Century Theatres, Inc., who ap- 
pear and object. 


* After this opinion was filed defendant moved 
to reargue this point but the motion was de- 
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[Period of Time Covered] 


The latter defendants, as to whom the 
statute of limitations has not been tolled, 
seek to limit the discovery and production 
to a period commencing no earlier than 
seven years from date (i. e. the period of 
the statute of limitations plus the time 
elapsed since the filing of the complaint). 
They ask also that to the extent that plain- 
tiffs’ motion be granted, the discovery and 
inspection be set down for a date no earlier 
than sixty days after the completion of the 
taking of plaintiffs’ testimony by deposition. 


Plaintiffs argue that the time period cov- 
ered coincides with the period from the 
plaintiffs’ commencement of operation of 
the Graham Theater in 1933 to the date 
of the filing of suit. 


They request too that the period for the 
production of documents be enlarged to 
include a period of about a year to a year- 
and-one-half prior to the plaintiff’s opening 
of their theatre so as to permit the plain- 
tiff to prove, among other things, the system 
and method of licensing pictures in the 
area, the agreements between the defend- 
ants and the clearances in force at the time 
plaintiffs commenced operation of their 
theatre and for a short period prior thereto. 
Thus the plaintiffs would be enabled to 
show the origin, background and purposes 
of the conspiracy. 


In Burroughs v. Warner Bros. [1952 
TravE Cases § 67,339], 12 F. R. D. 491, 
interrogatories with respect to the activity 
of the defendants all over the United States 
were permitted for a period going back 
to 1924, although plaintiff's damage period 
did not go back beyond 1930. 
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In Hillside v. Warner Bros. 7 F. R. D. 
260, the court said: 


“The asserted history of the conspiracy 
and not the scope of plaintiff's damage 
provides the temporal boundary for dis- 
covery.” 


In Byer’s Theatres v. Murphy, 1 F. R. D. 
286, a case relied upon by both plaintiff and 
defendant as an authority, the plaintiff al- 
leged that it was victimized from 1938 on, 
and the court ordered the production of all 
contracts from January 1, 1935, saying: 


“However, the plaintiff's counsel in 
argument avow defendant’s monopolistic 
practices for the purpose of forestalling 
competition have been in existence at 
least as far back as January 1, 1936 and 
I think therefore that the contracts be- 
tween defendants as far back as that 
date are relevant, and information con- 
tained therein might be admissible to 
show the knowledge, intent or purpose of 
the defendants in their transactions dur- 
ing the year 1938 et sequa.” 


The plaintiffs should be allowed dis- 
covery and production for a period dating 
back one year prior to its entry into busi- 
ness, as the allegations of conspiracy en- 
compass that period. The six year statute 
of limitation is not a limitation on the use 
of pre-trial discovery. The trial judge 
may see fit to limit the introduction of 
evidence to a narrower period, but it is 
quite possible that revealing documents 
will be found in the time period immediate- 
ly prior to and subsequent to the plaintiffs’ 
entry into the industry. 

The motion is granted subject to the 
completion of the taking of plaintiffs’ testi- 
mony by deposition. 

Settle order. 


[f 68,087] Charles W. Gasswint, Mason City Tent & Awning Company, Waterloo 
Tent & Awning Company, and Mankato Tent & Awning Company v. Clyde E. Clapper, 
Robert D. McCarthy, Comfort Equipment Company, and Burch Manufacturing Company, 


Inc. 


In the United States District Court for the Western District of Missouri, Western 


Division. No. 9178. Filed March 8, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Joinder of Plaintiffs—Allegation of Damages.—A motion to dismiss a treble damage 
action complaint on the ground that the several parties plaintiff were improperly joined 
was denied. The court, after noting that this was not a proper ground for a motion 
to dismiss, held that the joinder was proper because each of the plaintiffs’ claims were 


1 68 ,087 Copyright 1955, Commerce Clearing House, Inc. 


ein 27—35 Cited 1955 Trade Cases 70,495 
ae Gasswint v. Clapper 


based upon the same transactions and occurrences, each sought the same relief, the 
questions of law and fact were common to all of them, and they were united in interest. 
However, the court held that the complaint was defective because a single claim for 
damages was alleged. The complaint revealed that the claim for damages could only be 
several and separate. When several non-legally separated plaintiffs join in a single 
action for damages because of the same violation of the antitrust laws, the complaint 
must allege the damages each such plaintiff individually sustained. 


See Private Enforcement and Procedure, Vol. 2, J 9005, 9009.275. 


Private Enforcement and Procedure—Suit for Civil Damages—-When Recovery 
Under the Antitrust Laws May Be Barred—Effect of Prior Judgment.—Plaintiffs were 
not barred from maintaining a treble damage action, alleging as unlawful certain practices 
involving patents, by a prior judgment entered in a patent infringement suit between the 
parties to the treble damage action. The contention that the claim for damages under the 
antitrust laws should have been asserted as an affirmative defense, or by way of counter- 
claim, in the prior patent infringement action was rejected. A claim for treble damages 
under the antitrust laws is separate and distinct from any transaction that is involved in 
an infringement suit, and, being so, it is a permissible counterclaim, which is not lost if not 
asserted in the infringement action. The doctrine of res judicata is not applicable because 
a claim under the antitrust laws is more than a defense, it is a separate statutory cause 
of action which need not be asserted in defense of a prior action. 


The defendants’ contentions that they cannot be held liable for the acts complained 
of by the plaintiffs since they were all done pursuant to the judgment entered in the 
patent infringement suit, and that to hold such acts illegal in the present action would 
constitute a collateral attack upon that judgment, were rejected. The plaintiffs are not 
contesting the validity of the patent judgment, rather, they are attempting to use the 
decree to prove their antitrust cause of action. 


See Private Enforcement and Procedure, Vol. 2, § 9010.355, 9046.70. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Plaintiff.—Plaintiffs were directed to file an amended 
complaint analyzing in detail the terms of an agreement and showing how the agreement 
damaged the plaintiffs. It is essential that a plaintiff particularize to some extent the 
impact of a violation of the antitrust laws upon his business or property so that a clear 
theory of the claim is evidenced in the complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motions Before Trial—Motion to Strike Irrelevant Matter.—A motion to strike a juris- 
dictional reference to Section 3 of the Clayton Act, prohibiting tying clauses, was denied 
on the ground that the practices alleged unlawful in the complaint could come within the 
section; therefore, the reference to the section was relevant. However, a motion to strike 
a jurisdictional reference to Section 16 of the Clayton Act, which provides for the granting 
of injunctive relief against threatened damage by reason of antitrust violations, was 
granted since no claim for such relief had been made, and the plaintiffs’ claim was for a 
total destruction of business. Therefore, this reference was immaterial. 


See Private Enforcement and Procedure, Vol. 2, J 9013.595. 


Department of Justice Enforcement and Procedure—Consent Decrees—Use in Pri- 
vate Treble Damage Action for Testing Sufficiency of Complaint—In denying a motion 
to dismiss a complaint on the defendants’ contention that some of the acts complained 
of were normal to the enforcement of patent rights, the court noted that the acts referred 
to had previously been enjoined in a consent decree, as being in violation of the antitrust 
laws, entered in an action involving the predecessor of one of the defendants. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8241.20. 


Trade Regulation Reports 1 68 ,087 


70,496 


For the plaintiffs: 


Court Decisions 
Gasswint v. Clapper 


Number 27—36 
7-28-55 


Margolin & Kirwan, Kansas City, Mo. 


For the defendants: Madden & Burke, and Thomas E. Scofield, Kansas City, Mo., 


and Ralph L. Lowell, Des Moines, Ia. 


Memorandum and Order on Motions 
of Defendants 


[Complaint] 


Rice, District Judge [Jn full text]: Ac- 
tion by Charles W. Gasswint and the three 
corporations in which he is interested, for 
treble damages under Section Four of the 
ClayionmNce (ilo latS teow wee ODE 


Specifically, the complaint, after setting 
forth the history of the issuance of defend- 
ants’ patent rights, alleges that the defend- 
ants have engaged in a combination and 
conspiracy to monopolize and restrain the 
sale and distribution of tractor cabs through 
the use of certain monopolistic practices, 
cross-licensing of patent rights, price-fixing, 
threatening potential competitors with 
patent infringement suits, and consistent 
refusal to license their patent rights to per- 
sons not members of the alleged con- 
spiracy; and that, as a consequence, plaintiffs 
have been forced to abandon their com- 
peting business to their actual damage. 


1. Motions by Defendants McCarthy and 
Comfort Equipment Company to Dismiss. 


The first motion pending for our con- 
sideration is one by defendants McCarthy 
and Comfort Equipment Company to dis- 
miss the complaint. 


[Joinder of Plaintiffs] 


Several grounds are urged in support of 
such motion, the first of which can only 
be said to be that the several parties plain- 
tiff are improperly joined. Such, of course, 
is not a proper ground for a motion to 
dismiss (Rule 21, Federal Rules of Civil 
Procedure). The joinder of the present 
plaintiffs is clearly within the meaning of 
Rule 20(a), authorizing joinder as parties 
plaintiff all persons asserting several claims 
to relief “arising out of the same transac- 
tion, occurrence or series of transactions or 
occurrences and if any question of law or 
fact common to all of them will arise in 
the action.” Here, each of the plaintiffs’ 
claims are based upon the same transac- 
tions and occurrences, each seeks the same 
relief, the questions of law and fact are 
common to all of them, and they are united 
in interest. The only defect in the com- 
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plaint is that a single or suppositious claim 
for damages is alleged, when the complaint 
reveals that the claim for damages asserted 
can only be several and separate. Not- 
withstanding the joinder allowed, because 
of the exigency of the situation in United 
Mine Workers v. Coronado Coal Co., 259 
U. S. 344, we think that Farmers Co-Op. 
Oil Co. v. Socony-Vacuwm Oil Co. (8 Cir.) 
[1940-1943 Trape Cases { 56,249] 133 F. 
(2d) 101, makes it clear that when several 
non-legally separated plaintiffs join in a 
single action for damages because of the 
same violation of the Sherman and Clayton 
Acts, the complaint must allege the dam- 
ages each such plaintiff individually sus- 
tained and seeks to recover for such violation. 
From the allegations of the instant com- 
plaint it does not appear that plaintiffs can 
make claim for loss of any joint damages 
sustained. Therefore, the complaint must 
be amended to reveal their several claims. 
The plaintiffs will be given twenty (20) 
days in which to make such an amendment 
to the instant complaint. 


[Effect of Patent Judgment] 


The second ground in support of the mo- 
tion concerns the effect of res judicata as 
the result of a judgment entered in patent 
infringement litigation between these par- 
ties. It appears that as soon as plaintiffs 
began the manufacture of tractor cabs in 
1947 they were faced with a claim by de- 
fendants that such product infringed upon 
defendants’ patent rights and with threats 
of suit for such claimed infringement. In 
1950, the dispute was resolved by an agree- 
ment between the parties which plaintiffs 
now allege to have been obtained by 
“threats, intimidation, and coercion,” and 
by which the plaintiffs, for the considera- 
tion of being allowed to market their 
product for another year, agreed to submit 
to the entry of a consent decree against 
them adjudging defendants’ patents valid 
and the plaintiffs in infringement thereof. 
Such a consent decree was entered by the 
United States District Court for the 
Northern District of Iowa, on April 10, 
1950. Defendants, relying on Hancock v. 
Universal Oil Products (9 Cir., 1940) 115 
F, (2d) 45, contend that said judgment 
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bars the present action under the doctrine 
of res judicata, since the present claim for 
damages under the anti-trust laws could 
then have been asserted as an affirmative 
defense, or by way of counterclaim, and 
plaintiffs having failed to take either step 
are now debarred from prosecuting the in- 
stant claim. 


Defendants’ contentions are without merit 
and fully answered by the case of Mercoid 
Corp. v. Mid-Continent Co. [1944-1945 TRapE 
Cases § 57,201], 320 U. S. 661. There, the 
defendants, charged with contributory 
patent infringement, counterclaimed for 
treble damages under the Clayton Act for 
misuse of the patents; the plaintiff then 
pleaded res judicata since the defendant had 
not raised such claim in previous litigation 
as to the patent’s validity. The Supreme 
Court dismissed that contention, holding, 
in addition to declaring that such a counter- 
claim was “permissive” under Rule 13(b), 
rather than “compulsory” under Rule 13(a), 
that the doctrine of res judicata was not 
applicable, since a claim under the anti-trust 
laws “is more than a defense, it is a sepa- 
rate statutory cause of action” which need 
not be asserted in defense of the prior 
action: 


“Though Mercoid were barred in the 
present case from asserting any defense 
which might have been interposed in the 
earlier litigation, it would not foliow that 
its counterclaim for damage would like- 
wise be barred. That claim for damages 
is more than a defense; it is a separate 
cause of action. The fact that it might 
have been asserted as a counterclaim in a 
prior suit by reason of Rule 13(b) of 
the Rules of Civil Procedure does not 
mean that the failure to do so renders 
the prior judgment res judicata as re- 
spects it. (Citation.) The case is then 
governed by the principle that where the 
second cause of action between the par- 
ties is upon a different claim, the prior 
judgment is res judicata not as to the 
issues which might have been tendered 
but ‘only as to those matters in issue or 
points controverted upon the determina- 
tion of which the finding or verdict was 
rendered.’ ” 

It has long been the law that it is no 
defense to a complaint for alleged infringe- 
ment of a patent that the plaintiff has 
entered into a combination or conspiracy to 
use the patent in violation of the anti- 
trust laws. See Walker on Patents, Vol. 2, 
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p. 1590, §409, and cases there cited. Ifa 
patentee makes use of his patent monopoly 
so as to violate the anti-trust laws, that is 
cause for equity to “withhold its assistance 
from such a use of the patent by declining 
to entertain a suit for infringement * * * 
until it is made to appear that the im- 
proper practice has been abandoned and 
that the consequences of the misuse of the 
patent have been dissipated.” Morton Salt 
Co. uv. Suppiger Co. [1940-1943 TrapE CASES 
7 56,176], 314 U. S. 488, 493. But that is 
not to say that when such a matter is raised 
and presented to a court of equity in an in- 
fringement action it is an absolute defense 
to the claim of infringement and that the 
infringer may make use of the patent with 
immunity. “There is no law that one who 
restrains trade forfeits one’s property to 
any person who chooses to take it.” Radto 
Corporation v. Hygrade Sylvania Corporation, 
10 F. Supp. 879, 883. “It is the adverse 
effect upon the public interest of a success- 
ful infringement suit, in conjunction with 
the patentee’s course of conduct which dis- 
qualifies him to maintain the (infringement) 
suit,” and such matter may be presented to 
the court in which the infringement suit 
is commenced, “regardless of whether the 
particular defendant has suffered from the 
misuse of the patent.” Morton Salt Co. v. 
Suppiger Co., supra, 494. Hence, when 
such a proposition is raised it is unneces- 
sary to decide whether the defendant has, 
or has not, a claim for damages against the 
patentee for violation of the anti-trust laws. 
That is a question outside the patent law 
but which, under improved procedure, can 
be involved in the infringement case if pre- 
sented by way of a permissive counterclaim. 


However much criticized, it cannot be 
doubted that Mercoid Corp. v. Mid-Continent 
Co., supra, is controlling authority that a 
counterclaim made under such circum- 
stances is only a “permissive” one which 
is not barred for failure to assert it in the 
prior action for patent infringement. (Gig 
Switzer Brothers v. Locklin [1953 TRADE 
Cases 67,577], 207 F. (2d) 483; Douglas v. 
Wisconsin Alumni [1948-1949 TRADE CASES 
{ 62,332], 81 F. Supp. 167. In the Douglas 
case the court said: 

“Apparently, it was the intention of 
the Supreme Court to remove this par- 
ticular type of counterclaim from the 
dictates of Rule 13(a) in the interest of 


public policy.” 
{ 68,087 
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That is not necessarily so. A claim for 
treble damages under the Sherman Act is 
separate and distinct from any transaction 
that is involved in an infringement suit, 
and, being so, it is a permissible counter- 
claim, by classification under Rule 13(b), 
which is not lost if not asserted in the in- 
fringement action, even if then subsisting. 


Under the authorities above cited, and 
United States v. International Building Co., 
345 U. S. 502, the doctrine of res judicata 
raised by defendant cannot, and does not, 
bar the present action. 


Defendants also contend that they cannot 
be held liable for the acts complained of by 
plaintiffs since they were ali done pursuant 
to the above-mentioned decree, and that 
to now hold such acts illegal would con- 
stitute a collateral attack upon such decree. 
We do not have the decree or the pleadings 
leading up thereto presently before us, 
hence we are not to be understood as deter- 
mining the applicability, competency or 
legal effect such decree may have in this 
case; other than the ruling above, that it 
cannot be res judicata of plaintiffs’ claim. 
It is not remiss to say, however, that ac- 
ceptance of the contention made by de- 
fendants would appear to require a ruling 
that a potential anti-trust law violator 
would be able to secure absolute immunity 
from liability for all of his anti-trust wrongs 
by simply inducing one of his victims to 
submit to a consent decree. That, of course, 
is ont the law. As we understand the plain- 
tiffs’ claims, they are not contesting the 
validity and binding effect of the decree in 
question. Rather, they admit it and attempt 
to use it as one of the means to make proof 
by which the defendants were able to effect 
the alleged monopoly. From the record 
before us, it appears that decree only ad- 
judicated what was actually litigated in 
that action, namely, the validity of the 
patent as between these parties. It did not 
adjudicate the sum total of defendants’ 
acts under the anti-trust laws. Misuse of 
valid patent rights is an effective means 
of restraining trade. United States v, Line 
Material Co. [1948-1949 rape Cases 
J 62,225], 333 U. S. 287; Hartford-Empire v. 
Umted States [1944-1945 Trane CAsEs 
157,319], 323 U. S. 386; Transparent-Wrap 
Mach. v, Stokes & Smith Co. [1946-1947 
DRADES CASES 61,52) 532)|) 329" Ue ESieOs eee 
the present action, it appears we will be 
called upon to view the total effect of de- 
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fendants’ actions as unreasonably affecting 
the competitive market, notwithstanding the 
legality of their patent. American Tobacco 
Co. v. United States [1946-1947 TrapE CASES 
{ 57,468], 328 U. S. 781. 

For all the reasons above given, the 
motion to dismiss must be, and hereby is, 
overruled. 


2. Formal Motions Directed 
at the Complaint. 


The remaining motions, all submitted in 
the name of the defendant Clapper, deal 
with the form of the complaint. 


(A) Motion to Dismiss for Failure 
to State a Claim. 


This motion constitutes a general attack 
upon the sufficiency of the complaint. 
After copious citations, defendant Clapper 
concludes that a complaint for treble dam- 
ages must allege both a violation of the 
anti-trust laws and damage to the indi- 
vidual; he claims that the present complaint 
is not sufficient in either respect. 


A review of the instant complaint shows 
that paragraphs fifteen to twenty-one, 
twenty-three, and twenty-four charge de- 
fendants with substantive violations of the 
anti-trust laws; paragraphs twenty-five to 
twenty-nine contain the bases for plaintiffs’ 
claim for damages. The violation charged 
and damages claimed are such that, if 
proved, it could hardly be said that it would 
be certain that the plaintiffs would be en- 
titled to no relief under any state of facts 
which could be proved in support of the 
claim. Dennis v. Village of Tonka Bay 
(8 Cir.) 151 F. (2d) 411. Therefore, de- 
fendant Clapper’s motion to dismiss the 
complaint cannot be sustained on that 
score. 


In answer to the defendants’ contention 
that some of the acts complained of were 
“normal to the enforcement of patent 
rights,” it is noted that the acts referred to 
have already been enjoined by this Court 
as being in violation of the anti-trust laws, 
United States v. Bearing Distributors Co., 
the predecessor of the present defendant 
Comfort Equipment Co., in Civil Action No. 
6895. As we perceive plaintiffs’ claim, it is 
premised on the same acts that have been 
so declared illegal by this Court. But such 
is gleaned only as an inference when the 
instant allegations of the complaint are con- 


Copyright 1955, Commerce Clearing House, Inc. 


Number 27—39 
7-28-55 
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Gasswint v. Clapper 


sidered in the light of the exhibits attached 
thereto and the terms of the decree, supra. 
Notwithstanding Rule 8, F. R. C. P. in 
litigation of this character, it is essential 
to a proper statement of claim that the 
plaintiff particularize to some extent the 
impact of a violation of the anti-trust laws 
upon its “business or property” so that a 
clear theory of claim is evidenced in a 
complaint. Notwithstanding the inference 
to be made therefrom, as above, we do not 
believe that plaintiffs have set forth such 
a detailed statement of their claim in the 
instant complaint. In fact, in their sug- 
gestions filed in opposition to the instant 
motion they admit that they have not “ex- 
posed at this stage’ of the case how the 
agreement of August 3-4, 1948 is premised 
in the scheme of the defendants “to restrain 
the manufacture of the products involved” 
and worked “to the great damage of the 
plaintiffs.” We think that it is essential 
that the plaintiffs make that matter clear 
in their complaint at this time. Though the 
complaint may be immune to the instant 
motion to dismiss, it is necessary that this 
Court be informed of plaintiffs’ theory of 
claim in sufficient detail so the Court may 
give proper guidance to these proceedings 
in the future. The Court cannot do so if 
it must rely on inference only. 


Therefore, plaintiffs are directed to file 
an amended complaint herein, “analyzing 
in detail the terms of the agreement of 
August 3-4,.1948. and. * .* .*.. expose 
* * %* the use of that agreement in the 
scheme to restrain the manufacture of the 
products involved to the * * * damage 
of the plaintiffs’ and any other impact of 
the conspiracy charged upon their business, 
to their separately stated damages. 


Defendant Clapper’s motion to dismiss 

is overruled. 
(B) Motion for a More Definite 
Statement 

What is said above disposes of this motion 
by defendant Clapper. Said motion to 
make more definite and certain is by the 
Court overruled. 


(C) Motion to Strike Portions 
of the Complaint. 

Defendant Clapper next moves to strike 
from the complaint, as being immaterial 
and redundant within the meaning of Rule 
12(f), the paragraphs of the complaint num- 
bered nineteen and twenty and, in para- 
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graph one, the jurisdictional references to 
Sections 14 and 26 of Title 15, United States 
Code. 


Plaintiffs allege that their complaint is 
‘Snstituted under Sections 1, 4, 14, 15, 22, 
andaZoy or itlesio Us S.* oder ssection 
14 was added to the Clayton Act to prohibit 
the use of “tying clauses” in sales, leases, 
and contracts to sell. United States v. In- 
ternational Business Machines Co. 298 U. S. 
131; United States v. United Shoe Mach. Co., 
258 U. S. 451. The misuse of patents is one 
of the common ways in which this section 
may be violated. Cf. Transparent-Wrap 
Mach. Corp. v. Stokes & Smith, supra. The 
possibility that the license agreements here 
complained of may be affected by this sec- 
tion is present and the plaintiffs should 
be allowed to present their evidence with 
respect thereto. The reference to Section 
26 of the Act does, however, appear to be 
immaterial. That section provides injunc- 
tive relief to private parties against threat- 
ened damage by reason of anti-trust 
violations; no claim for any such relief 
has been made here. Plaintiffs’ claim is 
for a total destruction of business. An 
injunction could not breathe life therein. 


Defendant attacks paragraphs nineteen 
and twenty of the complaint as being re- 
dundant in that they are summations of the 
agreements here involved since the docu- 
ments themselves are attached to the com- 
plaint as exhibits. That is no cause for 
striking those parts of the complaint. In 
fact, that is what the Court has suggested 
plaintiff do, only in greater detail. It will 
be helpful in the trial of this case, since 
in so doing the plaintiffs will have specified 
those portions of the agreements, one of 
which is over ten pages in length, which 
they contend violate the statute, and have 
their claim focused with respect thereto. 

Accordingly, in absence of any showing 
of prejudice to the defendants, this motion 
is also denied. 

In summary, each of the motions of the 
various defendants is denied for the reasons 
above given. 


[Pretrial Conference] 


The parties hereto have already under- 
taken to resort to the discovery provisions 
of the Rules of Civil Procedure. It is not 
improper that they have done so, before 
issue has been joined herein. However, 
it has been the experience of this Court 
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Rules of Civil Procedure be stayed until 
further order of the Court. When issue has 
been joined, a pre-trial conference will be 
set herein, at which admissions may be 
requested and discovery openly discussed, 
to the end that your labors and that of the 
Court be limited to the issues which are 
only found to be in dispute between the 
parties. It is so ordered. 


that in actions of this type much time and 
effort of counsel may be saved, better, 
effective and proper discovery may be had, 
and the case prepared for trial more ex- 
peditiously if counsel be limited to con- 
sidering matters of discovery at pre-trial 
conferences, instead of unlimited resort to 
the discovery rules. Therefore, in the 
interest of justice, the Court now orders 
that further resort to discovery under the 


[| 68,088] Baim & Blank, Inc. and Apartment House Supply Co. (doing business as 
Brick Church Appliance Co.), suing for themselves and all others similarly situated v. 
Admiral Corporation, Admiral Corporation New York Distributing Division, Inc., and 
Admiral Corporation of New Jersey. 


In the United States District Court for the Southern District of New York. Civ. 
97-323. Filed June 29, 1955. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Plaintiff—Causal Relation —A complaint based upon 
alleged violations of the Robinson-Patman and Sherman Acts was held defective on the 
ground that it did not contain an allegation of injury and damage proximately caused by 
the alleged wrongful conduct of the defendant. The complaint simply alleged that the 
plaintiff was injured and did not show in what manner the plaintiff was injured or the 
relation between the acts and the claimed resulting injury. 


See Private Enforcement and Procedure, Vol. 2, 7 9009.275, 9009.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Conspiracy.—A complaint charging violations of the Sherman 
Act was held defective on the ground that it did not contain an allegation of a contract, 
combination, or conspiracy in restraint of trade. Allegations that the acts complained of 
were committed by the defendants pursuant to contract, combination, or conspiracy are 
conclusory and do not plead facts. 


See Private Enforcement and Procedure, Vol. 2, 7 9009.170. 
For the plaintiffs: Malkan & Ellner, New Yorke Neve 


For the defendants: O’Brien, Driscoll & Raftery (George A. Raftery and William 
D. Friedmann, of counsel) New York, N. Y. 


Opinion 


Epwarp WEINFELD, District Judge [In 
full text]: In this suit for treble damages 
and injunctive relief based upon alleged 
violations of the Robinson-Patman and the 
Sherman Acts? the defendants attack the 
complaint upon a variety of grounds. In 
view of the conclusion I have reached it is 


[Injury to Plaintiff] 


An essential element of a complaint in an 
action brought under the anti-trust laws is 
an allegation of injury and damage proxi- 
mately caused by the alleged wrongful 
conduct of the defendant. In this respect 
the complaint is defective as to both causes 
of action.” While the Federal Rules of Civil 


unnecessary to consider them all, although 
some are clearly lacking in merit. 


Procedure permit liberal construction of 
pleadings, “a proper pleading for an anti- 


Slo US. Coasii3se 151 Ui SiCas a etiscar 

2 Wilder Mfg. Co. v. Corn Products Co., 236 
U. S. 165; Schwartz, et al. v. General Electric 
Co., S. D. N. Y. [1952 TRADE CASES J 67,298], 


1 68,088 


107 F. Supp. 58; Dublin Distributors v. Edward 
& John Burke, Limited, S. D. N. Y. [1952 
TRADE CASES { 67,398], 109 F. Supp. 125. 
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trust suit requires a statement of matters 
and their relation to each other consider- 
ably more extensive than that required in 
a simple pleading in negligence or on con- 
tract.’* The complaint simply alleges that 
the plaintiff was injured without any at- 
tempt to show in what manner, or the re- 
lation between the acts and the claimed 
resulting injury. There should at least be 
some indication of whether the injury was 
caused by lost profits due to the necessity 
of meeting the prices of the so-called 
favored competitors, or lost sales due to in- 
ability to meet their prices, or both, and if 
it is claimed that the defendants’ conduct 
forced the plaintiffs or either of them out 
of business, this should be alleged.’ 


[Conspiracy Allegation] 


The second cause of action charging vio- 
lations of the Sherman Act is further defec- 
tive since there is no allegation of a contract, 
combination or conspiracy in restraint of 
trade. The allegations contained in Para- 
graphs 21 to 23 that the acts complained 
of were committed by the defendants “pur- 
suant to contract, combination or con- 
spiracy” are conclusory and do not plead 
facts. It should be a comparatively simple 
matter for the pleader to draft a complaint 
specifically charging that the defendant en- 
tered into a contract, combination or con- 
spiracy in restraint of trade or commerce, 
if such be the fact, and setting forth the 
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essential facts and overt acts relied upon 
to establish the claim.° 


“A general allegation of the forming of 
such a combination or conspiracy with 
resulting injury to the public and to the 
plaintiff is not enough. It is essential that 
the complaint allege facts from which it 
can be determined as a matter of law that 
by reason of intent, tendency, or the in- 
herent nature of the contemplated acts, 
the conspiracy was reasonably calculated 
to prejudice the public interest by un- 
duly restricting the free flow of inter- 
state commerce.” ° 


Indeed, here there is not even a general 
allegation of the formation of a conspiracy 
or combination. 


Since plaintiffs are required to serve an 
amended complaint, they will also be re- 
quired to separately state and number the 
claims on behalf of the respective plaintiffs, 
particularly so since there may be available 
to the defendant defenses under Rule 8(c) 
which are applicable to one plaintiff but 
not the other.’ 


Finally, upon consent, Paragraph 9 pur- 
porting to maintain this suit as a class ac- 
tion under Rule 23(a)(3) of the Federal 
Rules of Civil Procedure is stricken. 


The motion is granted as indicated above 
with leave to the plaintiff to serve a further 
amended complaint. 


Settle order on notice. 


[7 68,089] Baim & Blank, Inc., Apartment House Supply Co. (doing business as 


Brick Church Appliance Co.), and 
Appliance Company), suing for themselves 
vision & Appliance Stores, Inc. 


Abe Friedel (doing business as Lynbrook Home 
and all others similarly situated v. Vim Tele- 


In the United States District Court for the Southern District of New York. Civ. 


98-219. Filed June 29, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Plaintif—Causal Relation—Conspiracy.—A treble 
damage action complaint was dismissed, with leave to amend, on the ground that it was 


3 Bader v. Zurich General Accident & Liability 
Ins. Co., S. D. N. Y.« [1952 TRADE CASES 
i GREAT Aa 135 IDE 437, 439. See also Lowe 
». Consolidated Edison Co., Gl AD, IN 5 
F. R. D. 559, 562. 

4Cf. Twin Ports Oi Co. v. Pure Oil Co., 
D. Minn., 46 F. Supp. 149, 153; McJunkin v. 
Richfield Owl Corporation, N. D. Calif., Souk. 
Supp. 466. 

5 Fedderson Motors v. Ward, 10 Cir. [1950-1951 
TRADE CASES f 62,579], 180 F, 2d 519; Alex- 
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ander Milburn Co. v. Union Carbide & Carbon 
Corp., 4 Cir., 15 F. 2d 678; McJankin v. Rich- 
field Oil Corp., N. D. Calif., 33 F. Supp. 466, 
469. 

6 Dublin Distributors v. Haward & John 
Burke, Limited, S. D. N. ¥ [1952 TRADE . 
CASES { 67,398], 109 F. Supp. Oh Lee 

7 Of. 2 Moore’s Federal Practice, 2 Ed., § 10.03, 
p. 2009; Bicknell v. Lloyd-Smith, E. D. N. Y., 
25 F. Supp. 657. 
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U.S. v. Lowell Fuel Oil Dealer Associates, Inc. 
subject to the same deficiencies which required the dismissal of the complaint in the 
case of Baim & Blank, Inc., et al. v. Admiral Corp., et al., 1955 Trape Cases J 68,088. 


See Private Enforcement and Procedure, Vol. 2, { 9009.170, 9009.275, 9009.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Parties Plaintiff—Class Actions.—An allegation of a complaint was stricken on the 
ground that it did not appear that the suit was a proper class action or that representation 


by the plaintiff would insure adequate representation of the alleged class. 
See Private Enforcement and Procedure, Vol. 2, $ 9005.20. 
For the plaintiffs: Malkan & Ellner, New York, N. Y. 
For the defendant: O’ Dwyer & Bernstein, New York, N. Y. 


Memorandum 
[Complaint Dismissed] 


Epwarp WEINFELD, District Judge [Jn full 
text]: The complaint in this case is subject 
to the same deficiencies which required the 
dismissal of the complaint in Baim & Blank, 
Inc. v. Admiral [1955 Trave Cases J 68,088], 
Civ. 97-323, decided this date. Accordingly, 
the complaint herein must be dismissed 
with leave to the plaintiff to plead anew. 
In the amended complaint each claim for 
relief asserted in favor of each plaintiff 
shall be separately stated and numbered 
since defenses may be available as to one 
plaintiff which are not available as to the 
others. 

[Motions] 


The motion to strike Paragraph 28 is 
also granted on the ground that it does 
not appear this is a proper class action 
or that representation by the plaintiff will 
insure adequate representation of the alleged 
class, 


This disposition makes it unnecessary to 
pass upon that branch of the motion which 
seeks to obtain a more definite statement 
under Rule 12(e). However, it is noted 
that many of the allegations abound in gen- 
eralities and vague charges and it is sug- 
gested that in pleading anew attention be 


given to this shortcoming so as to avoid 
further motions. Paragraph 20 is a typical 
example of a general allegation which 
should be more definite. 


That branch of the motion which seeks to 
stay the deposition of the defendant as a 
party is granted to the extent of staying 
the same until ten days after the service of 
an amended complaint. 


As to the second motion, it is not alto- 
gether clear why the defendant’s examina- 
tion as a witness in the action by one of 
the plaintiffs herein against Bruno-New 
York, Inc. (Civ. 92-1) should be postponed 
pending the service of an amended com- 
plaint in this action and the affidavit sub- 
mitted in support of that motion does not 
set forth reasons why such relief is neces- 
sary. Were the plaintiff's complaint herein 
to be dismissed with prejudice, the defend- 
ant would still be subject to examination 
as a witness in the Bruno-New York action. 

The second motion further seeks to limit 
the items in the subpoena dated April 1, 
1955 and the imposition of terms and con- 
ditions for the protection of Vim Electric 
& Appliance Stores, Inc. as a witness, but 
again the affidavit is singularly silent as 
to the necessity for such relief. Absent 
such a showing the motion must be denied. 


Settle order on notice. 


[] 68,090] United States v. Lowell Fuel Oil Dealer Associates, Inc.; E. A. Wilson 
Co., Inc.; McGoohan Fuel and Appliance Co., Inc.; George E. Gagnon; Herbert Carragher; 
Walter C. Wilson, Jr.; John S. McGoohan; John C. Linehan; Max Gardner; and 


Wesley Inglis. 


In the United States District Court for the District of Massachusetts. Civil Action 


No. 55-586-W. Dated July 1, 1955. 


Case No. 1249 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Fuel Oil Dealers and Trade Association—Fuel oil dealers, a trade association, and 
certain of its officials were prohibited by a consent decree from entering into any con- 
spiracy (1) to fix or maintain prices, profit margins, discounts, allowances, or other con- 
ditions of sale, or (2) to influence any person with respect to prices, profit margins, 
markups, discounts, or other conditions of sales to be charged or used by any person. 
The defendants were further enjoined from distributing any price list to any person 
engaged in the fuel oil business which purports to indicate any prevailing, standard, or 
established price of fuel oil. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.218, 2017.208. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Boycotts— 
Restrictions on Sales.—Fuel oil dealers, a trade association, and certain of its officials were 
enjoined by a consent decree from entering into any conspiracy (1) to refuse to purchase 
or sell fuel oil from or to any person or class of persons, (2) to hinder or prevent any 
person from purchasing or selling fuel oil from or to any person, or (3) to compel any 
bulk plant or tank truck dealer to use any seal, sign, or device for the purpose of identify- 
ing such dealer as a member of the trade association. The defendants were further pro- 
hibited from restricting or preventing any person from purchasing or selling fuel oil from 
or to any other person, provided that nothing shall prevent an individual defendant from 
unilaterally exercising its right of customer selection. 


See Combinations and Conspiracies, Vol. 1, f 2005.533, 2005.760, 2005.785. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Enforcement—Trade Association—An association of fuel oil dealers was ordered in 
a consent decree (1) to admit to membership any bona fide bulk plant or tank truck dealer 
making written application therefor, (2) to cancel and revoke any provision of its by-laws 
and regulations which is inconsistent with the provisions of the consent decree, (3) to 
serve a copy of the consent decree upon each of its present members, (4) to institute and 
complete such proceedings as may be necessary to amend its by-laws so as to incorporate 
therein specified provisions of the consent decree and require as a condition of member- 
ship that all members be bound thereby in the same way that the defendants are bound, 
(5) to furnish all of its present and future members a copy of its by-laws as amended, 
and (6) to expel from membership any member who shall violate the provisions of its 
by-laws incorporating the provisions of the decree when the association shall have knowl- 
ledge of such violation. 

See Combinations and Conspiracies, Vol. 1, f 2017.355. Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8301.60, 8401.21, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Anthony Julian, 
United States Attorney; William D. Kilgore, Jr., Worth Rowley, and Richard B. O’Don- 
nell, Special Assistants to the Attorney General; and William J. Elkins and John J. Galgay, 


Trial Attorneys. 
For the defendants: Paul R. Foisey, Warren Farr, and Ropes, Gray, Best, Coolidge 
& Rugg. 


Final Judgment 


WyzanskI, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on [July 1, 
1955], and each of the defendants having 
appeared herein, and the plaintiff and the 
defendants, by their respective attorneys, 
having consented to the entry of this Final 
Judgment without trial or adjudication of 
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any issue of fact or law herein, and without 
this Final Judgment constituting evidence 
or admission by the defendants in respect of 
any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and with- 
out trial or adjudication of any issue of fact 
or law herein, and upon the consent of the 
parties hereto, it is hereby 
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Ordered, adjudged, and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and all the parties hereto. 
The complaint states a claim against the 
defendants and each of them under Section 
1 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 


nopolies,” commonly known as the Sherman 
Act, as amended. 
II 
[Definitions] 


As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal entity. 

(B) “Fuel oil’? means that oil commonly 
used for heating plants of dwellings and 
places of business and shall be deemed to 
include No. 1 and No. 2 oil, so called. 

(C) “Bulk plant dealer” means persons 
engaged in the business of purchasing fuel 
oil from distributors for resale to tank truck 
dealers or consumers or to both. 

(D) “Tank truck dealer’ means persons 
engaged in the business of purchasing fuel 
oil from bulk plant dealers for resale to 
consumers. 


(E) “Defendant Association” means the 
defendant Lowell Fuel Oi] Dealer Asso- 
ciates, Inc. 


I 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to his or its 
officers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to all 
persons in active concert or participation 
with any defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


IV 
[Practices Enjoined] 
The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining or furthering, or claiming any 


rights under, any contract, combination, 
conspiracy, agreement, understanding, plan 
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or program among themselves or with any 
other person: 

(a) to fix, establish, stabilize or maintain 
prices, profit margins, discounts, allowances, 
or other terms and conditions of sale of 
fuel oil to third persons; 

(b) to refuse to purchase or sell fuel oil 
from or to any person or any class of 
persons; 

(c) to hinder, restrict, limit or prevent 
any person from purchasing or selling fuel 
oil from or to any person; 

(d) to influence or attempt to influence 
any third person with respect to the price or 
prices, profit margins, markups, discounts, 
or other terms and conditions of sales to be 
charged or used by such third person for 
the sale of fuel oil; 

(e) to compel any bulk plant or tank truck 
dealer to use any seal, sign or device for 
the purpose of identifying such dealer as a 
member of the defendant Association. 


Vv 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly: 

(a) controlling or attempting to control 
through the defendant Association or other- 
wise, the prices, profit margins, markups, 
discounts or other terms or conditions of 
sale to be charged or used by any other 
person engaged.in the fuel oil business for 
the sale of said fuel oil; 

(b) restricting or preventing, or attempt- 
ing to restrict or prevent, any person from 
purchasing or selling fuel oil from or to any 
other person, provided that nothing herein 
shall be construed to prevent an individual 
defendant from unilaterally exercising its 
right of customer selection; 

(c) distributing or disseminating, in any 
manner, any price list or price bulletin to 
any person engaged in the fuel oil business 
which purports to indicate any prevailing, 
standard, or established price of fuel oil, 
except in connection with the bona fide pur- 
chase or sale of fuel oil from or to such 
other person. 


VI 
[Trade Association Provisions] 


Defendant Association 
directed: 

(a) to admit to membership any bona 
fide bulk plant or tank truck dealer making 
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written application therefor, provided, how- 
ever, such dealer may be subsequently 
dropped from membership for failure to 
pay dues; 


(b) to cancel and revoke any provision of 
its by-laws, rules and regulations, including 
Paragraph 8 of its Rules & Regulations 
relating to sales of fuel oil below ‘“‘estab- 
lished prices,” which is inconsistent with 
the provisions of this Final Judgment; 


(c) within thirty (30) days after the entry 
hereof to serve by mail upon each of its 
present members a conformed copy of this 
Final Judgment and to file with this Court 
and with the Attorney General or the As- 
sistant Attorney General in Charge of the 
Antitrust Division, proof by affidavit of 
service upon each such member; 


(d) to institute forthwith and to complete 
within three months from entry of this 
Judgment such proceedings as may be 
appropriate and necessary to amend its by- 
laws so as to incorporate therein Sections 
IV and V of this Judgment and require as 
a condition of membership or retention of 
membership that all present and future 
members be bound thereby in the same way 
that the defendants herein are now bound; 


(e) to furnish to all its present and future 
members a copy of its by-laws as amended 
in accordance with subsection (d) of this 
Section VI; 


(£) to expel promptly from membership 
any present or future member of the defend- 
ant who shall violate the provisions of its 
by-laws incorporating Sections IV and V 
of this Judgment when the said defendant 
shall have knowledge of such violation. 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
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in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally-recognized 
privilege, (a) reasonable access, during the 
office hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
any defendant, and without restraint or 
interference, to interview officers and em- 
ployees of such defendant who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such written reports with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be nec- 
essary for the purpose of enforcement of 
this Final Judgment. No information ob- 
tained by the means permitted in this Section 
VII shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course of 
legal proceedings for the purpose of secur- 
ing compliance with this Final Judgment in 
which the United States is a party or as 
otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations 
thereof. 
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[7 68,091] United States v. Northland Milk & Ice Cream Company, et al. 


In the United States District Court for the District of Minnesota, Fourth Division. 
Civil Action No. 4361. Dated June 23, 1955. 


Case No. 1147 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Milk Distributors and Trade Association.—Milk distributors and a trade association 
were prohibited by a consent decree from entering into any combination to fix or 
determine prices or other terms of sale, or to induce or coerce any store or distributor 
not to sell milk or cream at any price set by such store or distributor. They were ordered 
to eliminate from their contracts all references to the prices at which vendors buy or sell 
milk or cream; to refrain from distributing any resale price lists to any store containing 
suggested out-of-store prices to be charged by any store; to refrain from compelling or 
requesting any store not to advertise its out-of-store price; and to refrain from suggesting 
to any store the price such store should charge. 


See Combinations and Conspiracies, Vol. 1, § 2011.091, 2011.181, 2017.208; Resale 
Price Fixing, Vol. 1, § 3015.30. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Customers.—Milk distributors and a trade association were prohibited by a consent decree 
from entering into any combination to allocate or divide customers for the purchase or 
sale of milk or cream. 


See Combinations and Conspiracies, Vol. 1, f 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exclusion 
from Trade—Milk distributors and a trade association were ordered by a consent decree 
to eliminate from their contracts all provisions, with the exception of the requirement 
of union membership, which restrict or curtail any person from becoming a vendor of 
milk or cream. 


See Combinations and Conspiracies, Vol. 1, { 2005.660. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Trade As- 
sociation Membership.—Milk distributors and certain of their officials were prohibited 
by a consent decree from organizing or becoming a member of any trade association 
knowing that the purpose or activities of such association are contrary to any of the 
provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, § 2017.121, 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Interlocking Directorates.—Individual milk distributors and certain officials of other milk 
distributors were prohibited by a consent decree from holding any office in, or acting 
as a director of, more than one distributor. After complying with another provision of 
the decree (providing for the disposal of stock), the defendants were prohibited from 
holding any office in, or acting as a director of, any distributor while owning or controlling 
any capital stock in any other distributor. The decree further provided that any defendant 
may hold office in, or act as a director of, two distributors having the relation of parent 
and subsidiary. 


See Combinations and Conspiracies, Vol. 1, { 2005.735; Monopolies, Vol. 1, { 2610.420. 


Combinations and Conspiracies—Monopolies—Consent Decree—Specific Relief—Dis- 
posal of Stock—Acquisitions of Assets or Stock Enjoined.—Milk distributors and certain 
individual defendants were each ordered by a consent decree to dispose of any stock 
owned by such defendant in more than one distributor. They were each enjoined from 
acquiring any stock in, or assets of, any other milk distributor or more than one dis- 
tributor, except after showing that the effect of such acquisition may not be substantially 
to lessen competition or to tend to create a monopoly. Certain defendants were ordered 


q] 68,091 Copyright 1955, Commerce Clearing House, Inc. 


Number 27—47 i 
dies Cited. 1955 Trade Cases 70,507 
U.S. v. Northland Milk & Ice Cream Co. : 


to eliminate from a certain option agreement an option to purchase an undivided 
one-half interest in the business of a specified dairy company. One defendant was per- 
mitted to retain her status as creditor for certain beneficiaries under a loan agreement. 


See Combinations and Conspiracies, Vol. 1, § 2005.833; Monopolies, Vol. 1, J 2610.120; 
Department of Justice Enforcement and Procedure, Vol. 2, { 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provision—Milk Marketing Orders.—A consent decree entered against milk distributors 
provided that nothing contained in a provision of the decree shall be construed as for- 
bidding the distributors from complying with the provisions of milk marketing orders 
issued by the Production and Marketing Administration of the United States Department 
of Agriculture or any similar governmental agency, whether state or federal. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321. 


Department of Justice Enforcement and Procedure—Consent Decrees—Contingent 
Provision.—A consent decree entered against milk distributors provided that the refusal 
of any distributor to sell milk or cream to vendors in accordance with the requirements of 
a provision of an agreement between milk dealers and a labor union shall not be deemed 
a violation of the decree in the interval between the date of the entry of the decree and 
(1) the termination or expiration of the agreement or (2) the entry of a final decree 
against the defendant union, whichever period shall be the shorter. The consent decree 
further provided that nothing in the decree shall require any distributor to take any action 
ie respect to another provision of the above agreement in the interval of time specified 
above. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8341.20. 


Department of Justice Enforcement and Procedure—Consent Decrees—Scope of 
Decree—Admissibility of Evidence in Future Action.—In an action in which a consent 
decree was entered against all of the defendants except one, the decree provided that in 
any future proceeding wherein the Government is a party, the entry of the decree is not 
intended to operate as a “cut-off date” for the purpose of determining the admissibility of 
evidence. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8241.65. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William Kilgore, 
Jr.; Charles F. B. McAleer; Earl A. Jinkinson, Special Assistant to the Attorney General; 
and James E. Mann, Trial Attorney. 


For the defendants: Raymond Scallen, Loring M. Staples, Armin M. Johnson, and 
Faegre & Benson for Northland Milk and Ice Cream Company, Ohleen Dairy Co., 
Minneapolis Milk Dealers Association, Edwin S. Elwell, Edwin S. Elwell, Jr., Margaret 
Cook, A. H. Heller, Jr., L. H. Heller, B. B. Nelson, B. B. Nelson, Jr., J. E. Hogander, 
Monne Roberts, Arop M. Berg, and A. R. Wolff. John D. Nelson for Clover Leaf 
Creamery Company, Raymond H. Nelson, Theodore L. Nelson, and Hjalmer Newline. 
David Shearer for Superior Dairies, Inc. R. H. Fryberger for Ewald Brothers Sanitary 
Dairy. Thomas O. Kachelmacher for Franklin Co-Operative Creamery Association. 
Henry E. Halladay for Norris Creameries, Inc. All of Minneapolis, Minn. 


Final Judgment Union, by their respective attorneys, having 
severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 


Dennis F. Donovan, District Judge [Jn 
full text]: Plaintiff, United States of 
America, having filed its complaint herein : ss : 
on November 24, 1952, and the defendants without admission by any party in respect 
having appeared and filed their several an- lopany such issue; and the Court having 

considered the matter and being duly advised; 


swers to said complaint denying the sub- 
stantive allegations therein and any violation Now, therefore, without the taking of any 


of law; and the plaintiff and said defend- testimony, and without trial or adjudication 
ants, with the exception of the defendant of any issue of fact or law herein, and 
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upon consent, as aforesaid, of all the parties 
hereto, is hereby 


Ordered, adjudged and decreed, as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,’ commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 
(A) “Person” shall mean an individual, 


partnership, firm, corporation, association, 
trustee, cooperative or any other legal entity; 


(B) “Association” shall mean defendant 
Minneapolis Milk Dealers Association, an 
unincorporated trade association with its 
principal office at St. Paul, Minnesota; 


(C) “Union” shall mean defendant Milk 
Drivers and Dairy Employees Union, Local 
No. 471, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, A. F. of L.; 


(D) “Distributor defendants” shall mean 
each and all of the defendants Northland 
Milk and Ice Cream Company; Norris 
Creameries, Incorporated; Ohleen Dairy 
Co.; Clover Leaf Creamery Company; 
Franklin Cooperative Creamery Associa- 
tion; Superior Dairies, Incorporated; Ewald 
Brothers Sanitary Dairy, a limited partner- 
ship under the laws of the State of Minne- 
sota, Raymond G. Ewald and Dewey S. 
Ewald, general partners; and Arop M. Berg 
and A. R. Wolff, co-partners doing busi- 
ness as Purity Dairy Company; 

(E) “Distributor” shall mean any person 
engaged in the business of processing and 
bottling milk or cream and selling or dis- 
tributing such milk or cream to consumers 
or other purchasers; 

(F) “Milk” shall mean cow’s milk sold 
for human consumption in fluid form as 
whole milk, or as milk drinks, such as 


chocolate milk, buttermilk and skimmed 
milk; 
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(G) “Cream” shall mean fluid cream re- 
moved or separated from cow’s milk and 
sold for human consumption in fluid form 
as cream; 

(H) “Vendor” shall mean any person 
(other than a store, restaurant or hotel) 
engaged primarily in the business of pur- 
chasing milk or cream from a distributor 
and reselling such milk or cream to con- 
sumers or other purchasers, including stores, 
restaurants and hotels; 


(1) “Minneapolis area’ shall mean the 
territory lying within the corporate limits of 
the city of Minneapolis, Minnesota, and the 
adjacent suburbs named Columbia Heights, 
St. Louis Park, Morningside, Richfield, 
New Brighton, Edina and Robbinsdale, all 
in the State of Minnesota; 


(J) “Stores” shall mean grocery stores, 
whether chain or independently owned, 
delicatessens, so-called milk stores which 
specialize in the sale of milk products, and 
like establishments which purchase milk or 
cream for resale to consumers for consump- 
tion off the premises. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant shall apply only to 
such defendant, its or his officers, agents, 
servants, employees and attorneys, and to 
those persons in active concert or participa- 
tion with them who receive actual notice of 
this Final Judgment by personal service or 
otherwise. For the purpose of this Final 
Judgment, a defendant and the respective 
officers, agents, servants, employees and 
attorneys thereof shall be deemed to be one 
person. 

IV 
[Concerted Activities Prohibited] 


The distributor defendants and the de- 
fendant Association are jointly and sever- 
ally enjoined and restrained from directly 
or indirectly entering into, adhering to, 
maintaining or participating in any com- 
bination, conspiracy, contract, agreement, 
understanding, plan or program with any 
other person to: 


(A) Fix, establish or determine the price 
or other terms of sale for milk or cream 
sold to third persons; 


(B) Induce or coerce, or attempt to 
induce or coerce, any store, vendor or dis- 
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tributor not to sell milk or cream at any 
price set by said store, vendor or dis- 
tributor; 


(C) Allocate or divide customers or 
sellers for the purchase or sale of milk or 
cream. 


Provided, however, that nothing in this 
Section IV shall be construed as forbid- 
ding the distributor defendants from com- 
plying with the provisions of Milk Marketing 
Orders issued by the Production and Mar- 
keting Administration of the United States 
Department of Agriculture or any similar 
governmental agency, whether state or 
federal. 


V 
[Contracts] 


Each of the distributor defendants and 
the defendant Association are ordered and 
directed: 


(A) To eliminate from their contracts all 
provisions, with the exception of the re- 
quirement of union membership, which 
restrict or curtail, directly or indirectly, any 
person from becoming a vendor, and said 
defendants are each enjoined and restrained 
from entering into any agreements or un- 
derstandings having the effect of continuing 
or renewing any of the same or similar re- 
strictions; 


(B) To eliminate from their contracts all 
references to the prices at which vendors 
buy or sell milk or cream in the Minne- 
apolis area, and said defendants are each 
enjoined and restrained from entering into 
any agreements or understandings having the 
effect of continuing or renewing any of the 
same or similar restrictions; 


(C) To refrain from printing, writing or 
distributing any resale price lists to any 
store containing suggested or recommended 
out-of-store prices to be charged by any 
store for milk or cream sold in the Minne- 
apolis area; 

(D) To refrain from compelling, induc- 
ing or requesting, individually or otherwise, 
any store not to advertise its out-of-store 
price for milk or cream; 


(E) To refrain from suggesting or recom- 
mending to any store the price such store 
should charge for milk or cream sold in the 
Minneapolis area. 
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VI 
[Trade Association Membership] 


Each of the defendants is jointly and 
severally enjoined and restrained from or- 
ganizing or becoming a member of, or par- 
ticipating in any of the activities of, any 
trade association or similar organization 
knowing that the purpose or activities of 
said association or such organization are 
contrary to any of the provisions of this 
Final Judgment. 


VII 
[Interlocking Directorates] 


Each of the individual defendants is en- 
joined and restrained from: 


(A) Holding any office in or acting as a 
director of, more than one distributor in 
the Minneapolis area; 


(B) After complying with Section VIII(A) 
hereof, holding any office in or acting as a 
director of any distributor in the Minne- 
apolis area while owning or controlling any 
capital stock in any other distributor in 
such area. 


Provided, however, that any of said in- 
dividual defendants may hold office in or 
act as a director of two distributors having 
the relation of parent and subsidiary, and 
that A. H. Heller, Jr., may continue as an 
officer and director of Minnesota Milk Com- 
pany of St. Paul, Minnesota and defendant 
Northland Milk & Ice Cream Company. 


WANE 
[Sale of Stock—Acquisitions] 


(A) The defendants Northland Milk & 
Ice Cream Company, Clover Leaf Cream- 
ery Company, Edwin S. Elwell, Edwin S. 
Blwellejinn eA td elcllemm)izayeeestdellen, 
B. B. Nelson, B. B. Nelson, Jr., Raymond 
H. Nelson, Theodore L. Nelson, J. E. 
Hogander, Monne Roberts and Hjalmer 
Newline are each ordered and directed 
within one year after the entry of this Final 
Judgment to dispose of any stock owned by 
such defendant, directly or indirectly, in 
more than one distributor in the Minne- 
apolis area. Said stock shall be disposed 
of to persons other than defendants named 
in this Section VIII or to persons not re- 
lated by blood or marriage to or in any 
manner controlled by any such defendant; 
provided, however, that defendant 18, 1833 
Nelson may sell his interest in Clover Leaf 
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Creamery Company to defendants Ray- 
mond A. Nelson or Theodore L. Nelson, 
their wives or persons under their control. 
If at the end of one year from the date of 
the entry of this Final Judgment any de- 
fendant named in this Section has been 
unable, with due diligence, to comply with 
this order such defendant shall file with this 
Court a complete report stating the efforts 
which have been made to dispose of its or 
his stock holdings required to be divested. 
Such report should be filed on notice to the 
Attorney General, which notice shall in- 
clude a copy of the report, and the Court 
shall thereupon grant such extension of 
time or enter such further orders as may 
be just in the premises; 

(B) The defendants Northland Milk & 
Ice Cream Company and Clover Leaf 
Creamery Company are each enjoined and 
restrained from acquiring, directly or indi- 
rectly, any shares of stock in or assets of, 
or any other interest in, any other dis- 
tributor in the Minneapolis area, except 
after showing to the satisfaction of this 
Court, upon reasonable notice to the Attor- 
ney General, that the effect of such acquisi- 
tion may not be substantially to lessen 
competition or to tend to create a monopoly 
in the distribution or sale of milk or cream 
in the Minneapolis area; 

(C) The defendants Edwin S. Elwell, 
Edwin S. Elwell, Jr., A. H. Heller, Jr., L. H. 
Heller, B. B. Nelson, B. B. Nelson, Jr., 
Raymond H. Nelson, Theodore L. Nelson, 
J. E. Hogander, Monne Roberts and Hjalmer 
Newline, are each enjoined and restrained 
from acquiring, directly or indirectly, any 
shares of stock in or assets of, or any other 
interest in, more than one distributor in 
the Minneapolis area, except after showing 
to the satisfaction of this Court, upon rea- 
sonable notice to the Attorney General, that 
the effect of such acquisition may not be 
substantially to lessen competition or to 
tend to create a monopoly in the distribu- 
tion or sale of milk or cream in the Minne- 
apolis area. 

IX 


[Option to Purchase] 


The defendants A. R. Wolff, Arop M. 
Berg, and Margaret Cook are ordered and 
directed to eliminate from their option 
agreement, originally dated January 2, 1944 
and extended at various times since said 
date, the defendant Margaret Cook’s option 
to purchase an undivided one-half interest 
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in the business of the Purity Dairy Com- 
pany, and that the defendant Margaret 
Cook and each of the defendants named in 
this Section IX above are enjoined and re- 
strained from claiming any rights under 
said option agreement and from entering 
into, directly or indirectly, any agreement 
having the same purpose or effect as the 
option agreement referred to above with 
the defendants A. R. Wolff and Arop M. 
Berg, either jointly or severally. 


x 
[Creditor] 


The defendant Margaret Cook as agent 
or trustee for Ellen Jean Elwell, Leonard 
H. Heller, Jr.. Mrs. Robert H. Harris, 
Bernard Nelson, Jr., Ebba Roberts and 
Florence Hogander, may retain her status 
as creditor for said beneficiaries under the 
loan agreement originally dated January 2, 
1944 and extended at various times since 
that date between defendants A. R. Wolff, 
Arop M. Berg and Margaret Cook; or said 
beneficiaries may acquire the status of 
creditors under said loan agreement, as 
their interest may appear; provided that 
neither said Margaret Cook nor any of said 
beneficiaries may acquire any interest in de- 
fendant Purity Dairy Company other than as 
creditors; provided further, however, that 
in the event defendant Purity shall be in- 
corporated, the said beneficiaries other than 
Bernard Nelson, Jr., Ebba Roberts, and 
Florence Hogander may become stock- 
holders in the company so formed and re- 
ceive stock in exchange for their rights as 
creditors, providing their combined total 
holdings of common voting stock shall not 
exceed 33%4 per cent of the outstanding 
voting stock of the company so formed. 


XI 
[Notice of Judgment] 


The defendant Association is ordered and 
directed to furnish to each of its present 
and future members a true copy of this 
Final Judgment and to obtain and keep on 
file receipts showing delivery of said copies. 


XII 
[Contingent Provisions] 


(A) The refusal of any distributor to sell 
milk or cream to vendors, or so-called 
peddlers or independent milkmen, in ac- 
cordance with the requirements of Section H 
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of Article 5 of the Articles of Agreement 
Between The Milk Dealers and The Milk 
Drivers and Dairy Employees Union Local 
471, dated May 1, 1955 shall not be deemed 
a violation of this Final Judgment in the 
interval between the date of entry hereof, 
and (1) the termination or expiration of 
such articles of agreement or (2) the entry 
of a Final Judgment against the defendant 
Union in this cause, whichever period shall 
be the shorter; 

(B) Nothing in this Final Judgment shall 
require any distributor to take any action 
with respect to Section L of Article 5 of 
the Articles of Agreement Between The Milk 
Dealers and The Milk Drivers and Dairy Em- 
ployees Union Local 471, dated May 1, 1955 
in the interval between the date of entry of 
this Final Judgment and (1) the termina- 
tion or expiration of the aforesaid articles of 
agreement or (2) the entry of a Final Judg- 
ment against the defendant Union in this 
cause, whichever period shall be the shorter. 


XIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division and on 
reasonable notice to any defendant made to 
its principal office, be permitted: 

(A) Access during the office hours of 
such defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of such defendant relating 
to any matters contained in this Final Judg- 
ment, and 

(B) Subject to the reasonable conven- 
ience of said defendant, and without re- 
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straint or interference from it, to interview 
officers or employees of said defendant, 
who may have counsel present, regarding 
any such matters. 


Upon such request defendant shall submit 
written reports to the Department of Jus- 
tice with respect to any matters contained 
in this Final Judgment as from time to 
time may be necessary for the purpose of 
enforcement of this Final Judgment. No 
information obtained by the means provided 
in this Section XIII of this Final Judgment 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XIV 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time, upon proper notice, for such further 
orders or directions as may be necessary 
or appropriate for the construction or carry- 
ing out of this Final Judgment or for the 
modification of any of the provisions thereof 
or for the purpose of enforcement of [or] 
compliance therewith and for the punishment 
of violations thereof. 


XV 
[Future Proceedings—Evidence] 

It is agreed that in any future proceed- 
ings wherein the plaintiff is a party, the 
entry of this Final Judgment is not intended 
to operate as a “cut-off date” for the pur- 
pose of determining the admissibility of 
evidence. 


Patents, Inc., Brown & Sharpe Manufac- 


turing Company, The Cariton Machine Tool Company, DeVlieg Engineering Company, 
DeVlieg Machine Company, Charles B. DeVlieg, The Lodge & Shipley Machine Tool 


Company, and The Mac Investment Company. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 10664. Filed June 20, 1955. 


Case No. 1099 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Pooling—Cross-Licensing—Allocation of 
Fields of Manufacture.—Manufacturers of machine tools and a patent holding company, 
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the stock of which was owned by the manufacturers, were held to have engaged in 
an unlawful conspiracy by operating under an agreement which confined the manufac- 
turing activities of each of the manufacturers to specified fields of specialization that 
were not competitive with each other. Under the agreement, which created an arrange- 
ment for the exclusive cross-licensing of patents and future improvement patents through 
the pooling of the patents with the holding company, the manufacturers were restricted 
in their production of machine tools by being unable to obtain licenses permitting them 
to incorporate features covered by patents on machine tools not included in their respective 
fields of use; competitors were restricted in their production of machine tools by being 
foreclosed from obtaining licenses on patents for any of the types of machine tools 
included within the fields of use exclusively reserved to the manufacturers; each manu- 
facturer was restricted in the licensing of improvement patents it developed by the 
requirement that all improvement patents be assigned to the holding company; and 
invention and technological development had been discouraged by the limitations imposed 
on the manufacturers’ rights to use and license improvement patents developed by them. 


See Combinations and Conspiracies, Vol. 1, J 2013.330, 2013.390, 2013.600. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Necessity for Relief—Threat of Future Violations—Although a court found that manu- 
facturers of machine tools and a patent holding company had conspired to violate the 
Sherman Act, it held that the granting of injunctive relief was not appropriate in view 
of the lack of proof of any threat of future violations. However, the court retained juris- 
diction of the action until the final disposition of a dissolution proceeding pending in 
a state court and of a suit between certain of the defendants pending in another federal 
court, at which time, the court, upon application of the Government, will determine the 
request for injunctive relief. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8233.100. 
For the plaintiff: John W. Neville. 


For the defendants: Crawford, Sweeney, Dodd & Kerr, Detroit, Mich.; Dolle, O’Donnell, 
Cash, Fee & Hahn, Cincinnati, Ohio; and Dempsey & Dempsey, Cincinnati, Ohio. 


Opinion terms of the contracts, combination and 
THomas P. Tuornton, District Judge COMSPITacy have been: 
[In full text]: Complaint was filed and (a) That defendants organize API and 


action was instituted against the defendants poolin API their existing and future patent 
under Section 4 of the Act of Congress of rights relating to machine tools; 

July 2, 1890, c. 647, 26 Stat. 209, as amended, (b) That 
entitled “An Act To Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,’ commonly known as the Sher- 
man Act, in order to prevent and restrain 
alleged continuing violations by the defend- 
ants of Section 1 of the Sherman Act, it 
being the further claim of the plaintiff that 
beginning in or about the year 1933, and 
continuing thereafter up to and including 
the date of the filing of this complaint, the : , ; 
defendants have contracted, ae ea and (c) That API refrain from licensing 
conspired to restrain unreasonably the afore- Under the pooled patents others than de- 
said interstate trade and commerce in fendants to manufacture and sell any types 
machine tools, in violation of Section 1 of machine tools reserved for exclusive manu- 
as aforesaid; further alleging that the de- facture and sale by any of the defendants. 
fendants are continuing, and threaten to, The “machine tools” referred to include 
and will continue the said offenses unless power-driven machines, not portable by 
the relief prayed for in the complaint be hand, which are used to cut or shape metal, 
granted. It is further alleged that the and includes machine tools of the following 


defendants allocate among 
themselves the manufacture and sale of 
machine tools according to specified types 
thereof, so that each defendant has the 
exclusive right to manufacture and sell 
specified types of machine tools, and so 
that each defendant refrain from the manu- 
facture and sale of types of machine tools 
reserved for exclusive manufacture and sale 
by any other defendant; 


q 68 ,092 Copyright 1955, Commerce Clearing House, Inc. 


Number 27—53 
7-28-55 
types: lathes, shaving machines, drilling 


machines, boring machines, milling machines, 
broaching machines, grinding machines, gear 
producing machines, and screw machines. 


It is further alleged that the contracts, 
combination and conspiracy, and certain of 
the acts, agreements, arrangements and un- 
derstandings of the defendants have had 
the effect, as intended by the defendants, 
of eliminating, suppressing and restraining 
competition among the defendants in the 
manufacture and sale of machine tools in 
interstate commerce; of eliminating, sup- 
pressing and restraining competition among 
the defendants in obtaining, utilizing and 
licensing patent rights relating to machine 
tools; of eliminating, suppressing and re- 
straining competition by others in the manu- 
facture and sale of machine tools, and of 
denying a purchaser of machine tools access 
to a free and competitive market therefor. 


From the evidence submitted at a rather 
extended trial, the Court makes the following 


Findings of Fact 


1. Associated Patents, Inc., hereinafter 
referred to as “API,” is a corporation 
organized under the laws of the State of 
Ohio, with its principal place of business 
at Cincinnati, Ohio. API has functioned 
solely as a patent holding and licensing 
company. It has never engaged in manu- 
facturing or other activities. The capital 
stock of API has at all times been evenly 
divided between the following five com- 
panies or their predecessors in interest: 
Brown & Sharpe Manufacturing Company, 
The Carlton Machine Tool Company, 
DeVlieg Engineering Company, The Lodge 
& Shipley Company, and The Mac Invest- 
ment Company. 

2. Brown & Sharpe Manufacturing Com- 
pany, hereinafter referred to as “Brown & 
Sharpe,” is a corporation organized and 
existing under the laws of the State of 
Rhode Island, with its principal place of 
business at Providence, Rhode Island. It 
is engaged in the manufacture and sale of 
milling machines, grinding machines, auto- 
matic screw machines, and other types of 
machine tools. 

3. The Carlton Machine Tool Company, 
hereinafter referred to as “Carlton,” is a 
corporation organized and existing under 
the laws of the State of Ohio, with its 
principal place of business at Cincinnati, 
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Ohio. It is engaged in the manufacture 
and sale of radial drilling machines. 


4. The Lodge & Shipley Company, for- 
merly known as The Lodge & Shipley 
Machine Tool Company, hereinafter re- 
ferred to as “Lodge & Shipley,” is a cor- 
poration organized and existing under the 
laws of the State of Ohio, with its principal 
place of business at Cincinnati, Ohio. It is 
engaged in the manufacture and sale of lathes. 


5. The Lucas Machine Tool Company, 
hereinafter referred to as “Lucas,” was a 
corporation organized and existing under 
the laws of the State of Ohio, with its 
principal place of business at Cleveland, 
Ohio. It was engaged in the manufacture 
and sale of horizontal boring, drilling and 
milling machines. In 1945 it merged with 
McDonald, Coolidge & Company, a corpo- 
ration organized and existing under the 
laws of the State of Ohio, with its principal 
place of business in Cleveland, Ohio. In 
1948, the physical assets of Lucas were 
sold and the name was changed to The Mac 
Investment Company. The Mac Invest- 
ment Company retains any interest of Lucas 
not sold in 1948. 


6. The DeVlieg Machine Company is a 
corporation organized and existing under 
the laws of the State of Michigan, with its 
principal place of business at Ferndale, 
Michigan. It is engaged in the manufac- 
ture and sale of a horizontal boring, drilling 
and milling machine called the “Jigmil.” 


7. The DeVlieg Engineering Company is 
a corporation organized and existing under 
the laws of the State of Michigan, with its 
principal place of business at Ferndale, 
Michigan. It is the successor to a former 
co-partnership of the same name, and is 
a party to the API agreements, but is 
inactive and is not engaged in manufac- 
turing or selling any product. 


8. Charles B. DeVlieg, a resident of 
Farmington, Michigan, and owner, with 
other members of his family, of the con- 
trolling interest in the DeVlieg Engineering 
Company and the DeVlieg Machine Com- 
pany, is an inventor in the machine tool 
field. Prior to 1933 he had developed three 
major inventions of general application in 
the machine tool field known as a backlash 
eliminator, an automatic power transmission 
mechanism, and an autocatic positioning 
device. These inventions shall hereinafter 
be referred to collectively as the “subject 
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matter inventions” and their patents as the 
“subject matter patents.” 

9. The machine tools manufactured by 
defendants as aforesaid are sold and shipped 
in interstate commerce to states other than 
the states of origin or where they are 
manufactured. 

10. An essential characteristic of the 
manufacture of machine tools by defendants 
and other members of the machine tool 
industry is the development of improve- 
ments, securing patents thereon, the issuing 
of licenses and the obtaining of licenses on 
patents owned by other machine tool manu- 
facturers. 

11. On September 3, 1931, Charles B. 
DeVlieg granted Lucas an exclusive license 
on two of his inventions, the backlash 
eliminator and the power transmission mecha- 
nism, for use on horizontal boring, drilling 
and milling machines. No provision was 
made in this agreement for the licensing 
of future improvement patents. 


12> 7On “October °7," 1932. “Charles? 3B 
DeVlieg granted Carlton an exclusive li- 
cense on all three of the subject matter 
inventions, for the manufacture, use and 
sale of drilling machines. The license in- 
cluded future improvements on the subject 
matter inventions. 


13.@On ‘October. 7, 1932, (Charles: +B: 
DeVlieg. granted Lodge & Shipley an ex- 
clusive license on the subject matter in- 
ventions for the manufacture, use and sale 
of lathes. The license included future im- 
provements on the inventions. By a sub- 
sequent agreement dated May 18, 1933, 
DeVlieg granted Lodge & Shipley an ex- 
clusive license on the same inventions for 
use on shaving machines. 


14. On November 29, 1932, Charles B. 
DeVlieg granted Brown & Sharpe, a non- 
exclusive license on the subject matter in- 
ventions for the manufacture, use and sale 
of machine tools, without specification of 
particular types of machines. This agree- 
ment provided that future improvements 
on the subject matter inventions developed 
by either party were to be licensed to the 
other party. DeVlieg agreed not to license 
competitors of Browne & Sharpe on these 
inventions without that company’s approval. 


15. By an agreement dated May 18, 1933, 
between Charles B. DeVlieg, party of the 
first part, and Lodge & Shipley and Carlton, 
parties of the second part, DeVlieg agreed 
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to assign the subject matter inventions to 
a corporation to be known as Associated 
Patents, Inc. 


16. By a series of assignments dated 
June 13, 1933, Charles B. DeVlieg trans- 
ferred all rights in the subject matter in- 
ventions and the patent applications thereon 
to API. 


17. A meeting was held in Cincinnati, 
Ohio, shortly prior to August 3, 1933, to 
discuss terms and conditions under which 
the subject matter patents would be admin- 
istered by API. Present at this meeting, 
held in the law offices of Dolle, O’Donnell 
& Cash, attorneys for Lodge & Shipley, 
were Messrs. Jack Carlton, President of 
Carlton, J. Wallace Carrel, President of 
Lodge & Shipley, Henry M. Lucas, Presi- 
dent of Lucas, Paul DeWolf, Vice Presi- 
dent of Brown & Sharpe, and Charles B. 
DeVlieg, as well as Messrs. William L. 
Dolle and George Fee, members of the 
aforementioned law firm. The meeting 
lasted approximately three days. Discus- 
sions at the meeting centered on the prac- 
tice of the subject matter inventions in 
accordance with a so-called ‘Declaration 
of Uses” restricting each member of API 
to the use of the subject matter inventions 
and future improvements thereon within 
a given field, non-competitive with any 
other member. Understandings reached at 
the meeting in this respect were reduced 
to a formal agreement dated August 3, 1933, 
referred to hereinafter as the “API agree- 
ment” (Gov. Ex. 12). The agreement was 
drafted by attorney George Fee, attorney 
of record for Lodge & Shipley in this case. 


18. The principal provisions of the API 
agreement are as follows: 


(a) The parties to the agreement were 
the five machine tool manufacturing com- 
panies, API, the newly organized patent- 
holding corporation and Charles B. DeVlieg, 
individually as the inventor. 


(b) The agreement was applicable to the 
three original DeVlieg inventions (the back- 
lash eliminator, the power transmission 
mechanism, and the automatic positioning 
device) and all improvements thereon de- 
veloped by the members. The term “im- 
provements” was specifically defined in the 
agreement “to include all improvements or 
betterments of the subject matter x 
together with all inventions which supple- 
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ment or extend the subject matter or im- 
provements or the uses of either or both 
” 


(c) The agreement was to continue as 
long as there were outstanding any unex- 
pired patents on the subject matter or 
improvements thereon. 


(d) The members of API were obli- 
gated to make prompt disclosure to API 
of any and all improvements on the subject 
matter developed by them or their em- 
ployees and to assign such improvements 
to API. The expenses incurred in connec- 
tion with the obtaining of patents on im- 
provements so assigned were to be borne 
by API. 


(e) The “Declaration of Uses” provision 
of the agreement specified the particular 
fields within which the subject matter 
patents and improvements thereon were to 
be exclusively licensed to the respective 
companies. Each field of use consisted of 
several types of machine tools and with one 
exception these fields of use were mutually 
exclusive and non-competitive. 


({) Each of the parties to the API agree- 
ment was entitled to receive an exclusive 
license within the field defined in its Decla- 
ration of Use on any improvement assigned 
to API. 


(g) Members of API were required to 
pay a royalty of % of 1 per cent of the 
net selling price of all machine tools incor- 
porating an improvement not perfected by 
such party. Regardless of the number of 
improvements incorporated in any partic- 
ular machine tool the aggregate royalty was 
not to exceed 1 per cent. A member was 
not required to pay a royalty on the use 
of any improvement that it had assigned 
to the pool. 


(h) API was to undertake the defense 
of any action, suit or claim for infringe- 
ment, brought against any of the member 
companies as a result of the manufacture, 
use, or sale of any machine tools incorpo- 
rating the subject matter patents or any 
improvement thereon, and any damages 
payable by reason of such actions were to 
be borne by API. 


(i) API was to have the sole and exclu- 
sive right to grant licenses and sub-licenses 
on the subject matter patents and improve- 
ments thereon, provided, however, that no 
licenses were to be granted within the ex- 
clusive fields of use reserved to the various 
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members without the prior consent of the 
member within whose field of use such 
prospective license was to be granted. 


(j) The scope of the Declaration of Use 
assigned to each party could be extended 
only by API, but no such extension could 
be granted to any member which would 
conflict with the Declaration of Use of any 
other party except with the consent of 
that party. 


(ix) Licenses upon improvements were to 
be non-assignable and non-transferable ex- 
cept where the party being granted the license 
had assigned such improvement to API. 


(1) In the event of insolvency of any 
member the licenses on improvements not 
developed by such party were to be ter- 
minated forthwith. 


(m) In the event that an API member 
desired to dispose of its stock in the cor- 
poration API was to have 30 days within 
which to exercise an option to purchase 
such stock at its book value before it could 
be disposed of to an outside party. 


19. The rights and obligations of the 
parties as provided in the API agreement 
created an entirely new and different ar- 
rangement for the use of the subject matter 
patents and future improvement patents 
than had existed under the original licenses 
from DeVlieg to the other parties sepa- 
rately. The more important differences 
between the new arrangement and that 
which had previously existed are as follows: 


(a) Lucas became entitled to use the 
automatic positioning device which had not 
been included in its original license from 
DeVlieg. The original license had been 
limited to horizontal boring, drilling and 
milling machines whereas the field of use 
assigned to Lucas by the API agreement 
also included jig-boring machines. 


(b) Brown & Sharpe’s license from 
DeVlieg had not been limited to particular 
types of machine tools but applied to all 
“machine tools of their own manufacture.” 
In the API agreement Brown & Sharpe 
was assigned a field of use limited to sev- 
eral specific types of machine tools. Also, 
the license from DeVlieg was to terminate, 
as to each of the three subject matter in- 
ventions, on the expiration date of the first 
patent to be issued on that invention whereas 
the API agreement was to continue in force 
as long as there were unexpired patents on 
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either the subject matter inventions or im- 
provements. 

(c) Prior to the API agreement DeVlieg 
was free to utilize the subject matter inven- 
tions and his own improvements thereon in 
the manufacture, use and sale of any type 
of machine tool except as limited by the 
exclusive licenses to Lucas, Carlton and 
Lodge & Shipley. Under the API agree- 
ment DeVlieg was confined to a field con- 
sisting of milling machines and broaching 
machines. 

(d) The original DeVlieg licenses, except 
for that to Lucas, included future improve- 
ment patents developed by DeVlieg but 
there were no agreements between any of 
the licensees pertaining to improvement 
patents. Under the API agreement each 
party became entitled to an exclusive license 
within its field of use on any improvement 
developed by any other member. 


(e) Prior to the API agreement Carlton, 
Lodge & Shipley and Brown & Sharpe had 
been entitled to licenses on all improve- 
ment patents developed by DeVlieg without 
being obligated to pay royalties or the ex- 
penses connected with patent applications. 
Under the API agreement these companies 
were not only obligated to pay royalties 
for the use of improvement patents devel- 
oped by DeVlieg but were required to 
assume a proportionate share of the expenses 
incurred by API in obtaining patents on 
such improvements. 

(f) The API agreement imposed limita- 
tions on the transferability of the licenses 
to be granted to the parties whereas the 
original licenses from DeVlieg had not been 
subject to such limitations. 

20. The purposes of API as evidenced by 
the provisions of the API agreement were: 


(a) To suppress competition between the 
parties by confining their use of the API 
inventions to non-competitive fields of activity. 


(b) To restrict outside parties in com- 
peting with API members by denying them 
access to the subject matter patents and the 
improvements thereon subsequently devel- 
oped by API members. 


21. The purpose of the parties in impos- 
ing restrictions upon the granting of licenses 
on improvements was not to enhance the 
financial returns from royalties but to in- 
sulate members from competition between 
themselves and from outsiders. Each mem- 
ber by agreeing to restrictions upon the 
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licensing of improvements designed to pro- 
tect other members from competition was, 
in turn, assured that licenses upon improve- 
ments developed by other members would 
be similarly restricted. 


22. API was in substance and effect 
merely an agency or instrumentality uti- 
lized by the members to effect a network of 
exclusive cross-licenses among themselves 
and to control the terms and conditions of 
any licenses that might be granted to out- 
siders. The actions and policies of API 
were controlled entirely by the member 
companies who directed its activities to 
serve their individual purposes. Thus, API 
had no independent control of its own affairs. 


23. From August 1933 until July 13, 1953, 
there was a concert of action in pursuance 
of a common plan among the defendants 
herein by which restrictions were imposed 
upon the manner in which licenses would 
be issued upon improvements developed by 
the API members. On July 13, 1953, one 
of the Courts of Common Pleas for Ham- 
ilton County, Ohio, ordered a limited dis- 
solution of the affairs of API and, subsequent 
to that date, certain of the shareholders of 
API have filed with the Ohio court having 
jurisdiction of the dissolution proceedings 
disclaimers of all claims to assets of API, 
and of all rights under the API agreement. 


24. Concurrent with the execution of the 
API agreement the members arrived at a 
general unwritten agreement not to compete 
in the manufacture of machine tools irre- 
spective of whether or not API patents 
were utilized. To implement this general 
agreement not to compete, a number of 
subsidiary agreements were made from time 
to time when a new machine designed by 
one party threatened to conflict or compete 
with a machine being manufactured by 
another party, to wit: 


(a) In August 1933, Carlton was design- 
ing a new drilling machine capable of both 
horizontal and vertical drilling. This ma- 
chine threatened to conflict with the hori- 
zontal boring, drilling and milling machines 
being manufactured by Lucas and encroach 
upon the field reserved to Lucas in its 
declaration of use in the API agreement. 
The Carlton machine did not embody in- 
ventions covered by API patents. Henry 
M. Lucas, President of the Lucas Machine 
Tool Company, visited Carlton’s plant and 


examined the blueprints of Carlton’s new’ 
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drilling machine. Carlton requested draw- 
ings of the Lucas machine involved in the 
conflict. It was subsequently agreed be- 
tween Lucas and Carlton that there would 
be no conflict in their respective manufacture 
of the machines involved. 


(b) In March 1934 Charles B. DeVlieg 
visited the Brown & Sharpe plant in Provi- 
dence, Rhode Island and because of Mr. 
DeVlieg’s status as a member of API he 
was shown confidential designs being de- 
veloped by Brown & Sharpe for a new 
milling machine called their No. 12. Some 
time prior to this date Brown & Sharpe 
and DeVlieg reached an agreement designed 
to prevent competition between them in the 
manufacture and sale of milling machines 
whereby DeVlieg would manufacture only 
the larger sizes and Brown & Sharpe would 
manufacture only the smaller ones. This 
agreement was not limited to milling ma- 
chines incorporating API patents. On learn- 
ing that DeVlieg was designing a milling 
machine of a size which would compete 
with the Brown & Sharpe No. 12 milling 
machine, Brown & Sharpe protested to 
DeVlieg that this was a violation of their 
agreement. DeVlieg replied that he recog- 
nized his obligation not to produce a com- 
peting machine and would not do so unless 
an arrangement could be decided upon at 
some future date. After Brown & Sharpe’s 
protest, and out of deference to the under- 
standing, DeVlieg did not go ahead with 
his plans for manufacturing a machine of 
that size although such a machine had 
already been designed. 


(c) In 1938 DeVlieg was designing a 
knee type milling machine which incor- 
porated a sliding spindle. Despite the fact 
that DeVlieg believed that the machine he 
proposed to produce was entirely within 
the Declaration of Use allocated to him by 
the API agreement he nevertheless felt that 
the understanding among API members 
required him to obtain from Lucas a letter 
of approval before going ahead with the 
production of such a machine. Lucas was 
the API member whose machine tools would 
be most nearly competitive with the machine 
that DeVlieg proposed building. 

(d) In 1941 DeVlieg was requested by 
the War Production Board to concentrate 
his activities on the production of horizontal 
boring, drilling and milling machines. After 
making preliminary drawings and designs 
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for the production of such a machine (which 
later came to be known as the Jigmil), De- 
Vlieg went to Cleveland for the purpose of 
consulting with Lucas. DeVlieg sought 
clearance from Lucas which would permit 
him to commence manufacturing activities 
within the field that was exclusively re- 
served to Lucas by the Declaration of Uses 
provision of the API agreement. On this 
occasion he exhibited to Lucas the pre- 
liminary drawing for the machine. Subse- 
quently, in July of 1941 when Lucas visited 
DeVlieg’s plant in Ferndale he inspected 
the work that was being done on the design 
and development of the Jigmil and asked for 
and received a set of drawings which he took 
back to Cleveland. Thereafter in December 
of 1941 while visiting DeVlieg’s plant, Lucas 
saw the first machine in operation. During 
this visit the conversation turned to the 
possibility of competition between the Jig- 
mil as produced by DeVlieg and the hori- 
zontal boring, drilling and milling machines 
manufactured by Lucas. Lucas was at this 
time producing a combined horizontal bor- 
ing, drilling and milling machine in which 
the axis of the spindle was parallel to the 
bed. The Jigmil as designed by DeVlieg 
was differentiated from Lucas’ product in 
that the axis of the spindle was at right 
angles to the bed. On this occasion De- 
Vlieg and Lucas arrived at an understand- 
ing the essence of which was that each 
agreed not to produce the type of combined 
horizontal boring, drilling and milling ma- 
chine being manufactured by the other. 


25. In 1945 the Lucas Machine Tool 
Company notified DeVlieg that, by incor- 
porating devices covered by API patents 
into the Jigmil, he was violating Lucas’ 
rights under the API agreement which 
granted to Lucas the exclusive right to use 
these inventions in horizontal boring, drill- 
ing and milling machines. It also charged 
that DeVlieg was infringing two other 
Lucas-owned patents which had not been 
assigned to API. Lucas also claimed that 
DeVlieg’s Jigmil patent was an improve- 
ment within the meaning of the API agree- 
ment, and that, accordingly, DeVlieg was 
obligated to assign it to API. 


26. In April, 1947, at a directors’ meeting 
held in Atlantic City, New Jersey, the mem- 
bers of API voted to support The Lucas 
Machine Tool Company with respect to 
the claims it was asserting against DeVlieg. 
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A motion was adopted at this meeting which 
provided that, if necessary, API would 
bring suit against DeVlieg to enforce these 
claims, or join with Lucas in such a suit. 
During the succeeding months various mem- 
bers of API made efforts to bring DeVlieg 
and Lucas together in order that an out-of- 
court settlement of the controversy might 
be reached. Throughout these efforts to 
effect a settlement both API and Lucas 
made it an indispensable condition that De- 
Vlieg agree to assign the Jigmil patent to 
API. The insistence upon this condition 
caused the attempts to reach a settlement 
to be unsuccessful. 

27. On July 16, 1947, API and The Lucas 
Machine Tool Company filed suit against 
DeVlieg in the District Court of the United 
States, Eastern District of Michigan, South- 
ern Division, (Civil Action No. 6813). In 
the second cause of action alleged in this 
suit, The Mac Investment Company, as 
successor to Lucas, and API are relying 
upon the API agreement in the following 
two respects: 


(a) They are asserting a claim for dam- 
ages based upon an alleged invasion by 
DeVlieg of the field of exclusive use as- 
signed to The Lucas Machine Tool Com- 
pany by the Declaration of Use provision of 
the API agreement. 

(b) They are asking the Court for an 
order of specific performance requiring De- 
Vlieg to assign the Jigmil patent (2,391,398) 
to API on the ground that it is an im- 
provement within the meaning of that term 
as used in the API agreement, and that by 
virtue of the provision of Article II he is 
obligated to assign it to API. 

This suit is still pending. 

28. The business done by Brown & 
Sharpe in the milling machine field has 
been a substantial proportion of the total 
dollar volume of business done in this field 
of manufacture. In recent years Brown & 
Sharpe’s total sales have amounted to ap- 
proximately 53 million dollars annually, 
and of this total approximately 31%4 million 
has been in the field of milling machines. 


29. The business done by Lodge & Ship- 
ley in the field of engine lathes has been 
a substantial proportion of the total dollar 
volume of business done in this field of 
manufacture. In recent years Lodge & 
Shipley’s total sales have amounted to ap- 
proximately 20 to 21 million dollars. 
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30. The business done by Carlton in the 
radial drilling field has been a substantial 
proportion of the total dollar volume of 
business done in this field. In recent years 
Carlton’s total sales have amounted to ap- 
proximately 6 to 7 million dollars. 


31. After its formation, API became the 
owner of seven improvements developed by 
the members and assigned to it in accord- 
ance with the requirements of the API 
agreement. 


32. The whole course of defendants’ con- 
duct with relation to the three subject mat- 
ter patents indicates that they recognized 
the inventions as highly important, funda- 
mental and valuable contributions to the 
machine tool art. 


Conclusions of Law 


1. The Court has jurisdiction of the sub- 
ject matter hereof and of each of the de- 
fendants, and the complaint states a cause 
of action against the defendants under the 
provisions of the Act of July 2, 1890, en-~ 
titled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies,” as amended, commonly known 
as the Sherman Act. 


2. The API agreement of August 3, 1933, 
created an arrangement for the exclusive 
cross-licensing of the subject matter patents 
and future improvement patents therein 
through the pooling of these patents in 
API. The combined effect of the provisions 
of the API agreement was to impose the 
following unreasonable restraints: 


(a) The parties were restricted in their 
manufacture of machine tools by being un- 
able to obtain licenses permitting them tq 
incorporate features covered by the subject 
matter patents or improvements thereon 
on machine tools not included in their 
respective fields of use. 


(b) Outside parties were restricted in 
their manufacture of machine tools by being 
foreclosed from obtaining licenses on the 
subject matter patents or improvements 
thereon for any of the types of machine 
tools included within the fields of use ex- 
clusively reserved to API members. 


(c) Each of the parties was restricted 
in the licensing of improvement patents 
it developed by the requirements that all 
improvement patents be assigned to API. 
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(d) Invention and technological develop- 
ment have been discouraged by the limita- 
tions imposed on the members’ rights to 
use and license improvement patents de- 
veloped by them. 


3. By their continued adherence to the 
API agreement defendants have engaged 
in a continuing conspiracy to unreasonably 
restrain interstate commerce in the manu- 
facture of machine tools in violation of 
Section 1 of the Sherman Act. 


4. The agreement of 1933 between Brown 
& Sharpe and DeVlieg concerning the size 
of milling machines each would manufac- 
ture; the agreement of 1933 between Carl- 
ton and Lucas with respect to eliminating 
competition between the types of machine 
tools each would manufacture; the clear- 
ance sought by DeVlieg from Lucas in 1938 
to building a bed type milling machine with 
sliding spindle; and the approval requested 
by DeVlieg from Lucas in 1941 in order to 
enable him to go ahead with the building 
of a Jigmil were integral parts of an over-all 
conspiracy between the API members by 
which the manufacturing activities of the 
member corporations have been confined 
to the fields of specialization delineated in 
the Declaration of Uses provision of the 
API agreement. Since August of 1933, the 
defendants have been engaged in a com- 
bination and conspiracy in unreasonable 
restraint of interstate trade and commerce 
in machine tools in violation of Section 1 
of the Sherman Act, the purpose and effect 
of which has been to confine the manufac- 
ture of machine tools by each of them to 
fields of specialization that were not com- 
petitive with each other. 

5. Plaintiff herein is entitled to relief 
by way of an appropriate decree of this 
Court declaring the API agreement to be 
illegal and void. 

6. In view of the litigation pending in the 
Federal District Court at Detroit, Michigan, 
between Mac Investment Company and 
Charles B. DeVlieg Engineering Company 
and DeVlieg Machine Company, it is ap- 
parent that the DeVlieg group has not been 
acting in concert with any other members 
of the combination since the inception of 
said litigation. And, in view of the dis- 
claimers it is also apparent that certain 
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of the shareholders of API have abandoned 
the combination brought into existence and 
continued by the creation of the API agree- 
ment. The conduct on the part of the co- 
conspirators, as evidenced by said litigation 
and by said disclaimers, lends support to a 
conclusion that the co-conspirators have 
withdrawn from the conspiracy. If such 
conclusion proves to be valid, the conspiracy 
would have terminated and the granting 
of an injunction to effectuate such termina- 
tion would not be necessary. In view of the 
lack of proof at this time of any threat of 
future violations, the granting of an injunc- 
tion against future violations is not ap- 
propriate. However, in the light of our 
observations in the following paragraph, we 
are unable to decide conclusively as of this 
writing that the conspiracy has, in fact, 
terminated. 


The order of the Court of Common Pleas 
of Hamilton County, Ohio, dissolving API 
and appointing a permanent receiver, con- 
tains the following: 


“Tt is further ordered that the Receiver 
shall not commence any litigation, or 
take any steps in connection with exist- 
ing litigation to which Associated Pat- 
ents, Incorporated, is presently a party, 
or in connection with the assets which 
are the subject of such litigation, without 
permission of this court.” 


This provision establishes that API has not 
been completely dissolved, and that it is 
awaiting the outcome of litigation that has 
as its subject matter an asset that could 
be of considerable value to API, and, in 
aligning itself as a party plaintiff with Mac 
Investment Company in this litigation, API 
has kept in existence at least a part of the 
complained-of combination. Because of this 
situation, the Court will retain jurisdiction 
of this matter until the final disposition of 
Civil Action 6813 pending in the District 
Court for the Eastern District of Michigan, 
and also until there is a final disposition 
of the dissolution proceedings presently 
pending in the Court of Common Pleas, 
Hamilton County, Ohio, at which time, 
upon re-application by plaintiff, this Court 
will determine the request for injunctive 
relief. 

An order in conformity with this opinion — 
may be presented. 
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[68,093] United States v. Kelsey-Hayes Wheel Company, The Budd Company, 
and Motor Wheel Corporation. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 10,655. Filed July 1, 1955. 


Case No. 1091 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Technological Information.—Manufacturers of metal wheels were 
each ordered to grant to any applicant (other than a vehicle manufacturer) a nonexclusive 
and nondiscriminatory license to make, use, and vend wheels under (1) any patents owned 
or controlled by such manufacturer on the date of the entry of the decree and (2) any 
other patents which are issued to, or acquired by, such manufacturer prior to the expira- 
tion of five years from the date of the entry of the decree, except patents which are based 
on inventions of officers, directors, agents, employees, or independent contractors of such 
manufacturer and are not licensed by such manufacturer to any other defendant manu- 
facturer. A reasonable royalty could be charged for the licensing of such patents. Each 
of the manufacturers was further ordered to furnish to such a licensee formulae, conven- 
tional material specifications, detailed parts drawings showing dimensions, tolerances and 
finishes, and assembly or sub-assembly drawings relating to the invention covered by the 
licensed patent. The furnishing of such information was subject to the payment to the 
manufacturer of its actual cost of furnishing the information. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Patents—Acquisitions—Cross Licensing—Joint Action to Sustain Patent Rights.—Manu- 
facturers of metal wheels were enjoined by a consent decree from entering into any 
understanding with any other manufacturer of metal wheels (other than a vehicle manu- 
facturer) to jointly acquire patents or patent rights, to cross license each other under 
patents with an agreement that a license under such patents will not be given to any third 
person, to jointly act to sustain the patent rights of each other against any third person 
in the contest of any United States Patent Office interference relating to metal wheels. 


See Combinations and Conspiracies, Vol. 1, 2013, 2013.200, 2013.360; Monopolies, 
Vol. 1, § 2610.500, 2610.550. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Price Fixing.—Manufacturers of metal wheels were enjoined by a consent decree from 
entering into any understanding with any distributor or vendor of such wheels to fix or 
determine prices, differentials, discounts, or other conditions of sale relating to prices. 
Each of the manufacturers was further prohibited from collaborating with any person 
in the compilation or distribution of any composite schedules or price lists for metal 
wheels of more than one manufacturer. 


See Combinations and Conspiracies, Vol. 1, { 2011.181, 2011.218; Monopolies, Vol. 1, 
J 2610.600. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Production and Sale Control.—Manufacturers of metal wheels were prohibited by a con- 
sent decree from entering into any understanding with any distributor or vendor of wheels 
to restrict the sale of wheels to designated territories or entering into any understanding 
with any manufacturer of wheels (other than a vehicle manufacturer) to limit or restrict 
the number of wheels which may be produced by any vehicle manufacturer. 


See Combinations and Conspiracies, Vol. 1, § 2005.760; Monopolies, Vol. 1, J 2610.800. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Common or Exclusive Distributors—Manufacturers of metal wheels were prohibited by 
a consent decree from entering into any contract (1) with any distributor designating any 
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such distributor as an exclusive distributor if he is also a distributor of another wheel 
manufacturer or (2) with any wheel manufacturer to use or designate a common or 
exclusive distributor. 


See Combinations and Conspiracies, Vol. 1, { 2005.670; Monopolies, Vol. 1,  2610.300. 


: Combinations and Conspiracies—Consent Decree—Practices Enjoined—Membership 
in Trade Associations.—Manufacturers of metal wheels were each prohibited by a consent 
decree from continuing as a member of, participating in the management of, or contribut- 
ing anything of value to a specified wheel and rim association or any similar association, 
the purpose or practices of which violate or are inconsistent with any of the provisions 
of the decree. 


See Combinations and Conspiracies, Vol. 1, § 2017.121. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Marcus A. Hollabaugh, Alfred Karsted, Edward M. Feeney, and Franklin C. Knock. 


For the defendants: Butzel, Eaman, Long, Gust & Kennedy, by Victor W. Klein 
and Philip T. Van Zile, II, and Whittemore, Hulbert & Belknap, by Arthur C. Beaumont, 
for Kelsey-Hayes Wheel Co. Montgomery, McCracken, Walker & Rhoads, by C. Brewster 
Rhoads and Joseph W. Swain, Jr., and Donald B. Waite for The Budd Co. Cook, Beake, 
Miller, Wrock & Cross, by Arthur H. Wrock and Forrest A. Hainline, Jr.; Jennings, Fraser, 
Parsons & Trebilcock, by Everett R. Trebilcock; and Barnes, Kisselle, Laughlin & Raisch, 


by Arthur Raisch, for Motor Wheel Corp. 


For a prior opinion of the U. S. District Court, Eastern District of Michigan, South- 


ern Division, see 1954 Trade Cases f] 67,744. 


Final Judgment 


THEODORE LeEvIN, District Judge [Jn full 
text except for Schedule A]: The plaintiff, 
United States of America, having filed its 
complaint herein on June 19, 1951; the 
defendants, Kelsey-Hayes Wheel Company, 
The Budd Company and Motor Wheel Cor- 
poration, having appeared and filed their 
several answers to such complaint, denying 
the substantive allegations thereof; and the 
plaintiff and the said defendants by their 
respective attorneys herein having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
admission in respect of any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein or admission by any party hereto 
in respect of any such issue, and upon the 
consent of the plaintiff and the said defend- 
ants, it is 

Ordered, adjudged and decreed as follows: 


Jf 


[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint states a claim against each 
of the defendants under Sections 1 and 2 
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of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,’ commonly known as the Sherman 
Act, as amended. 


ipl. 
[Definitions] 

As used in this Final Judgment: 

(A) “Kelsey” means defendant Kelsey- 
Hayes Wheel Company, a corporation or- 
ganized and existing under the laws of 
the State of Delaware, having its principal 
place of business at Detroit, Michigan; 

(B) “Budd” means defendant The Budd 
Company, a corporation organized and ex- 
isting under the laws of the Commonwealth 
of Pennsylvania, having its principal place 
of business at Philadelphia, Pennsylvania; 

(C) “Motor Wheel’ means defendant 
Motor Wheel Corporation, a corporation 
organized and existing under the laws of 
the State of Michigan, having its principal 
place of business at Lansing, Michigan; 

(D) “Wheels” means metal wheels (1) 
characterized by having a wheel body 
formed by a metal stamping, sometimes 
combined with a forging, rolling or other 
process, as distinguished from a wheel body 
formed entirely from a casting, and (2) 
for assembly to and use as a means of 
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mobility on automobiles, buses, trucks, 
trailers, and like passenger and cargo con- 
veyances designed primarily for use on the 
highways. “Wheels” shall also include the 
component parts of such metal wheels, 
consisting of (i) the rim, hub and securing 
parts for the assembly of the components 
and any substitutions therefor or additions 
thereto which are equivalents in function 
for such rim, hub and securing parts, and 
the wheel body as above described; and 
(ii) the brake drum and wheel cover fasten- 
ers, which normally are not considered a 
part of a wheel unit, when sold assembled 
to and as a part of the wheel unit; 


(E) “Patents” mean any United States 
Letters Patents, and all reissues and ex- 
tensions thereof, covering (1) Wheels, (2) 
processes for the manufacture of Wheels, 
or (3) machinery or parts thereof for the 
manufacture of Wheels; 

(F) “Person” means any individual, 
partnership, corporation, association, firm, 
trustee or other business or legal entity; 

(G) “N. W. R. A.” means the National 
Wheel and Rim Association, Inc., a cor- 
poration organized and existing under the 
laws of the State of Michigan; 

(H) “Vehicle Manufacturer’ means any 
manufacturer of automobiles, buses, trucks, 
trailers or like passenger or cargo convey- 
ances, or any controlled or wholly-owned 
subsidiary of such manufacturer. 


HUG 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, sticcessors, assigns and con- 
trolled or wholly-owned subsidiaries, and 
to all other persons acting under, through 
or for such defendant who shall have actual 
notice of this Final Judgment by personal 
service or otherwise; but shall not apply to 
transactions or agreements solely between 
a parent and any controlled or wholly-owned 
subsidiary thereof. In so far as foreign 
trade and commerce are concerned, the pro- 
visions of this Final Judgment shall not 
be deemed to apply to foreign activities or 
foreign operations of any defendant. 


Ve 
[Licensing of Patents Ordered] 


(A) Each of the defendants is ordered 
and directed, in so far as it has or shall 
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have the power to do so, to grant to any 
applicant (other than a Vehicle Manufac- 
turer) making written request therefor, a 
non-exclusive and non-discriminatory as 
among royalty-paying licensees (except as 
permitted in Subsection E hereof) license 
to make, use and vend Wheels under (1) 
any, some or all Patents owned or con- 
trolled by such defendant on the date of 
entry of this Final Judgment (including but 
not limited to the Patents listed in Sched- 
ule “A” hereto [not reproduced]), and (2) 
any, some or all other Patents which are 
issued to, acquired by or applied for by 
such defendant prior to the expiration of 
five (5) years from the date of entry of 
this Final Judgment, except Patents which 
are based on inventions or discoveries of 
officers, directors, agents, employees or 
independent contractors of the defendant 
(which Patents are not dominated by any 
Patent owned or controlled by the defend- 
ant at the date of this Final Judgment) and 
are not licensed by said defendant to any 
other defendant herein. (The term “inde- 
pendent contractors” as used in this Sub- 
section shall mean any Person [other than 
an officer, director, agent or employee of 
the defendant] who, or any of whose em- 
ployees, makes the invention or discovery 
pursuant to a contract with such defendant 
to undertake research, development or de- 
sign relating to Wheels.) 


(B) Each of the said defendants is en- 
joined and restrained from including any 
restriction or condition whatsoever in any 
license granted by it pursuant to the provi- 
sions of this Section IV except that (1) 
the licenses may be non-transferable; (2) a 
reasonable royalty may be charged, pro- 
vided such royalty is non-discriminatory as 
between royalty-paying licensees; (3) rea- 
sonable provisions may be made for periodic 
inspection of the books and records of the 
licensee by an independent auditor or any 
Person acceptable to the licensee, who shall 
report to the licensor only the amount of 
the royalty due and payable; (4) reasonable 
provision may be made for cancellation of 
the license upon failure of the licensee to 
pay the royalties or to permit the inspection 
of its books and records as hereinabove 
provided; (5) reasonable provision may be 
made for marking the Wheels manufactured, 
used or sold by the licensee under the 
license with the numbers of the licensed 
Patents covering such Wheels; and (6) the 
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license must provide that the licensee may 
cancel the license at any time after one 
(1). year from the initial date thereof by 
giving thirty (30) days’ notice in writing 
to the licensor. 


(C) Upon receipt of a written request for 
a license under the provisions of this Sec- 
tion IV, the defendant to whom such re- 
quest is addressed shall advise the appli- 
cant in writing of the royalty which it 
deems reasonable for the Patent or Patents 
to which the request pertains. If the parties 
are unable to agree upon a reasonable 
royalty within sixty (60) days from the 
date such request for the license is received 
by such defendant, the applicant therefor 
or the defendant may forthwith apply to 
this Court for the determination of a rea- 
sonable royalty, and such defendant shall, 
upon receipt of notice of the filing of any 
such application, promptly give notice thereof 
to the Attorney General. In any such pro- 
ceeding the burden of proof shall be on such 
defendant to establish the reasonableness of 
the royalty requested. Pending the com- 
pletion of any such proceeding on such 
application, the applicant shall have the 
right to make, use and vend Wheels under 
any Patents (required to be licensed here- 
under) to which its application pertains 
without payment of royalty but subject to 
the provisions of Subsections (D) and (E) 
of this Section IV. 


(D) Where the applicant has the right 
to make, use and vend under any Patents 
pursuant to Subsection (C) of this Section 
IV, said applicant or the defendant con- 
cerned may apply to this Court to fix an 
interim royalty rate pending final deter- 
mination of what constitutes a reasonable 
royalty. If this Court fixes such interim 
royalty rate, such defendant shall then 
issue and the applicant shall accept a license 
or, as the case may be, a sublicense, pro- 
viding for the periodic payment of royalties 
at such interim rate for any manufacture, 
use or sale under such Patents from the 
date of such application for a license. If 
the applicant fails to accept such license 
or fails to pay the interim royalty in accord- 
ance therewith, such action shall be ground 
for the dismissal of his application and ter- 
mination of the license. 


(E) Irrespective of whether an interim 
license has been issued pursuant to Subsec- 
tion (D) above, reasonable royalty rates, 
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if any, once finally determined by this Court 
shall apply to the applicant and all other 
royalty paying licensees under the same 
Patent or Patents with respect to any 
manufacture, use or sale from the date the 
applicant files his application for a license 
pursuant to Subsection (A) above, except 
that any such other licensee holding a 
license under the same Patent or Patents 
shall have the right, at his option, not to 
have such royalty rate apply to any manu- 
facture, use or sale by him. 


(F) Nothing in this Final Judgment shall 
prevent any applicant from attacking in the 
aforesaid proceedings the validity or scope 
of any of said Patents, nor shall this Final 
Judgment be construed as importing any 
validity or value to any of said Patents. 


(G) Each of the said defendants is en- 
joined and restrained from instituting, or 
threatening to institute, or maintaining, any 
suit or proceeding against any Person (ex- 
cept by way of set-off or counter-claim 
or defense in any action or proceeding 
brought by any Person against it) to 
restrain or enjoin, or collect damages for, 
infringement of any Patents as to which 
such defendant is required by this Sec- 
tion IV to grant licenses, unless, for ninety 
(90) days after having been requested so 
to do by such defendant after the entry 
of this Final Judgment, such Person has 
failed or refused to enter into a license 
agreement as provided for in this Section 
IV, or has failed or refused to pay or agree 
to pay an amount acceptable to said defend- 
ant for any unauthorized use of such 
Patents, or a reasonable royalty therefor. 


(H) Each of the said defendants is en- 
joined and restrained from making any sale 
or other disposition of any of said Patents 
which deprives it of the power or authority 
to grant the licenses hereinabove provided 
for, unless it sells, transfers or assigns such 
Patents and requires as a condition of such 
sale, transfer or assignment that the pur- 
chaser, transferee or assignee shall observe 
the requirements of this Section IV with 
respect to the Patents so acquired and the 
purchaser, transferee or assignee shall file 
with this Court, prior to consummation of 
said transaction, an undertaking to be bound 
by the provisions of this Section IV with 
respect to the Patents so acquired. 
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We 
[Technological Information] 


Each of the said defendants is ordered 
and directed, upon written request of any 
licensee under the provisions of Section IV 
of this Final Judgment, to furnish to such 
licensee formulae, conventional material 
specifications, detailed parts drawings show- 
ing dimensions, tolerances and finishes, and 
assembly or sub-assembly drawings relating 
to the invention covered by the licensed 
Patent, where such are in its possession 
or under its control and are reasonably 
necessary to enable a manufacturer to prac- 
tice the invention covered by such Patent, 
the furnishing of such information to be 
subject to payment to such defendant there- 
for of its actual cost in furnishing such 
formulae, specifications and drawings. Any 
defendant may require as a condition of the 
furnishing of such information that the 
licensee (1) maintain such information in 
confidence and use it only in connection 
with its own manufacturing operations, and 
(2) agree, upon termination or cancellation 
of the license, to return such formulae, 
specifications and drawings and any repro- 
ductions thereof to the said defendant. 


VI. 
[Acquisition of Patents—Cross Licensing| 


Each of the defendants is enjoined and 
restrained from entering into, adhering to, 
maintaining or furthering, directly or in- 
directly, any contract, agreement or under- 
standing with any defendant or another 
manufacturer of Wheels (other than a Ve- 
hicle Manufacturer): 


(A) Jointly to acquire Patents or Patent 
rights; 

(B) To cross license each other under 
Patents with, or accompanied by, an agree- 
ment or understanding that a license under 
such Patents will not or shall not be given 
to any third Person or Persons; or 


(C) Jointly to act to sustain the Patent 
rights of each other against any third Per- 
son in the contest of any United States 
Patent Office interference relating to Wheels. 


WIT, 
[Practices Prohibited] 


Each of the said defendants is enjoined 
and restrained from: 
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(A) Refraining from competing with any 
other Person upon the condition, agreement 
or understanding that such other person 
will not compete with it in the manufac- 
ture, distribution or sale of Wheels; 


(B) Entering into, adhering to, maintain- 
ing or furthering, directly or indirectly, any 
contract, agreement or understanding with 
any distributor or vendor of Wheels to (1) 
fix or determine, or which requires any dis- 
tributor or vendor to adhere to or main- 
tain, the prices, differentials, discounts, or 
other terms or conditions of sale relating 
to the prices, for the resale of Wheels to 
third Persons; or (2) restrict the sale of 
Wheels to designated territories; 


(C) Entering into or adhering to any 
contract or agreement 


(1) with any distributor designating any 
such distributor as an exclusive distribu- 
tor if he is also a distributor of another 
Wheel manufacturer; 

(2) with any Wheel manufacturer to 
use, or designating, a common or exclu- 
sive distributor; 


Provided, however, that the foregoing 
shall not be deemed to prohibit the mere 
designation or use by a defendant of a com- 
mon distributor, nor to prohibit a defendant 
from unilaterally determining not to desig- 
nate a Person as its distributor, nor to 
prohibit a defendant from giving to, or 
receiving from,. others, including Wheel 
manufacturers, information regarding the 
qualifications of any prospective distributor; 


(D) Collaborating in any way with any 
Person in the compilation, publication, cir- 
culation or distribution of any composite 
schedules or price lists for, or catalogues 
describing, Wheels of more than one manu- 
facturer, provided that this Subsection (D) 
shall not be construed to prohibit a defend- 
ant from furnishing its own prices and speci- 
fication data to any Person other than an- 
other manufacturer of Wheels; (The term 
“manufacturer of Wheels” as used herein shall 
not include a Vehicle Manufacturer.) 


(E) Entering into or adhering to any 
contract, agreement or understanding with 
any defendant or any manufacturer of 
Wheels (other than a Vehicle Manufac- 
turer) to limit or restrict the number of 
Wheels which may be produced by any 
Vehicle Manufacturer; or 


(F) . Continuing as a member of, par- 
ticipating in any way in the management or 
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direction of, or contributing anything of 
value to the N. W. R. A. or any similar 
association or organization, relating to the 
manufacture, distribution or sale of Wheels, 
the purpose, aims or practices of which 
violate or are inconsistent with any provi- 
sion of this Final Judgment. 


WAI 
[Cancellation of Licensing Agreement| 


Defendants are (A) ordered and directed 
to cancel the cross-license agreement of 
April 6, 1937, among Kelsey, Motor Wheel 
and Budd Wheel Company, and any exten- 
sion, amendment or supplement thereto, to 
the extent that the same may be still in 
force and effect; and (B) jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under any contract, agreement, or under- 
standing which has as its purpose or effect 
the continuing or renewing of any pro- 
vision of said agreement of April 6, 1937, 
inconsistent with any provision of this Final 
Judgment. 


IX. 
[Fair Trade Acts] 


Nothing in this Final Judgment shall 
prevent any defendant from availing itself 
of the benefits of the Act of Congress of 
August 17, 1937, commonly called the Miller- 
Tydings Act, or the Act of Congress of 
July 14, 1952, commonly called the McGuire 
Act. 


Xe 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, upon written request of the Attorney 
General or the Assistant Attorney General 
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in charge of the Antitrust Division, and on 
reasonable notice to the defendants made 
to their principal offices, shall be permitted, 
subject to any legally recognized privilege. 
to be determined by the Court, (1) access 
during the office hours of the defendants 
to all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the 
control of the defendants relating to any 
matters contained in this Final Judgment, 
and (2) subject to the reasonable conven- 
ience of the defendants and without restraint 
or interference from them, to interview 
officers or employees of the defendants, 
who may have counsel present, regarding 
any such matter; and upon such request 
the defendants shall submit such written 
reports with respect to any of the matters 
contained in this Final Judgment as from 
time to time may be necessary for the pur- 
pose of enforcement of this Final Judgment. 
No information obtained by the means pro- 
vided in this Section shall be divulged by 
any representative of the Department of 
Justice to any Person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is a 
party for the purpose of securing compliance 
with this Final Judgment or as otherwise 
required by law. 


XI. 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction and carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


[1] 68,094] Bernard Mitchell Wolfe and F rederick J. Dannenfelser, individuals and 
co-partners doing business under the name and styles, “Dutch Paint Co.” and “Manning- 
Mitchell Paint Co.” v. National Lead Company, E. I. du Pont de Nemours and Company, 
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In the United States Court of Appeals for the Ninth Circuit. 


June 27, 1955. 


No. 13,966. Filed 


Upon appeal from the United States District Court, Northern District of California, 
Southern Division. Louis E. Goopman, District Judge. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Sufficiency of Proof 
of Damages—Causal Relation Between Antitrust Violation and Injury.—The dismissal 
of a paint manufacturing company’s action to recover damages sustained by reason of an 
alleged conspiracy on the part of producers of titanium pigment to restrict it to a 
fixed and arbitrary supply of titanium and to fix prices of titanium pigment was affirmed 
on the ground that the company failed to prove an injury resulting from the alleged 
conduct of the producers. The evidence showed that the company conducted a more 
profitable business during the period in which the alleged conspiracy existed than it did 
during a subsequent period in which no conspiracy existed. Thus, the company could 
not have been injured by the alleged conspiracy. The company’s attempt to explain this 
by separating the titanium pigment portion of its business from its other operations to 
show a greater profit during the period that the alleged conspiracy was not in existence 
failed because its “gross profit on materials handled” basis for computing the profit had 
no probative value and did not even represent true gross profit. The only way of ascer- 
taining whether a business was more profitable in one year than another is by comparing 
net profits. There was no evidence of the fact of damage nor relevant data and a proper 
basis upon which an estimate of the amount of damages could be supported. The rule 
of estimating probable return used in the motion picture business is not applicable to a 
manufacturing business. After pointing out other considerations which precluded the 
company from recovering damages, the court held, with respect to the alleged price fixing 
conspiracy, that if the company did not absorb an alleged increase in price but passed 
it on to its customers, it could not recover in a treble damage action. 


See Private Enforcement and Procedure, Vol. 2, § 9011, 9011.250. 
For the appellants: Joseph L. Alioto and Maxwell Keith, San Francisco, Cal. 


For the appellees: Robert E. Burns and Crimmins, Kent, Draper & Bradley (James 
D. Ewing, Milton Handler, John B. Henrich, Eugene Z. DuBose, and Stanley D, Robin- 
son, of counsel), San Francisco, Cal., for National Lead Co.; and Eugene D. Bennett, 
Francis R. Kirkham, and James Michael (James P. Kranz, Jr., and Pillsbury, Madison 
& Sutro, of counsel), San Francisco, Cal., for I. E. du Pont de Nemours and Co., Inc. 

For a prior opinion of the U. S. District Court, Northern District of California, 
Southern Division, see 1954 Trade Cases {| 67,664. 


Before: DENMAN, Chief Judge; Hraty and McA ister, Circuit Judges. 


McALLIsTER, Circuit Judge [Jn full text]: tanium pigment, a product made from 


This is an appeal from a decree dismissing 
a private action brought under the antitrust 
act, and based upon the claim that appel- 
lants suffered damage as the result of ap- 
pellees’ conspiracy to restrain trade and to 
fix prices. 


[Allocation of Titanium Pigment] 


The background of the controversy is as 
follows: After World War II, the govern- 
ment instituted certain programs designed 
to help returning veterans get started in 
business. To the Civilian Production Ad- 
ministration was confided general charge of 
the plan for allocation of scarce materials 
to such veterans during the years of post- 
war shortages. With respect to veterans 
who desired to enter the paint manufactur- 
ing business, the above Administration had 
charge of planning the allocation of. ti- 
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ilmenite ore, and used in the manufacture of 
paints, paper, rubber, ceramics, and other 
products. By far the largest producers of 
titanium pigment in the United States are 
appellees, E. I. du Pont de Nemours and 
Company and the National Lead Company. 

Having ascertained that the supply of 
titanium pigment was in 1946 substantially 
below minimum requirements, and that the 
shortage Was so serious as to threaten the 
increased production of peacetime products, 
the Civilian Production Administration 
called a joint meeting in February of its 
Industry Advisory Committee for the 
titanium pigment and zinc sulphide indus- 
tries. At this meeting, there was estab- 
lished a veterans’ quota program in which 
it was determined that the industries in- 
volved should be required to furnish as- 
sured minimum quotas to bona fide veterans 
entering the paint business. 
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The evidence discloses that during the 
years 1947 and 1948, the scarcity of titanium 
which was under consideration by the 
Civilian Production Administration in 
1946 continued and, in conformity with the 
program above mentioned, the producers, 
including appellee companies, allocated the 
product manufactured by them to the dif- 
ferent paint manufacturers, including vet- 
erans who were engaging in the business 
for the first time. 


Among these veterans who were com- 
mencing the paint manufacturing business 
were appellants and their associates who 
entered the industry in 1946. They had 
launched their enterprise with an_ initial 
capital contribution of $10,000. Within a 
space of four years, their business had a 
net worth of $132,000 and, within that time, 
it had yielded total profits of $392,000, of 
which $262,000 was paid to them in salaries, 
bonuses, and partners’ drawings, and of 
which $23,000 was paid out in dividends. 


[Alleged Antitrust Violations] 


However, in spite of their successful 
operations, appellants claimed to be injured 
by the wrongful conduct on the part of 
appellee companies who were supplying 
them with titanium. This conduct, they 
say, consisted of a conspiracy on the part 
of appellees, who control the sale and 
distribution of titanium in the United States, 
to restrict appellants to a fixed and arbitrary 
supply of titanium and to fix the prices in 
violation of the Sherman Act; and they al- 
leged that they suffered great injury as a 
result of such conspiracy. Accordingly, 
they brought a private antitrust action 
against appellees under the provisions of 
the Clayton Act for an injunction and for 
the recovery of treble damages. 


[Trial Court] 


On the trial, the district court, without 
passing upon the question whether there 
was proof of a conspiracy, granted ap- 
pellees’ motion to dismiss, on the ground 
that after an extended hearing in which 
many witnesses testified and numerous ex- 
hibits were introduced in evidence, there 
was no proof that appellants had suffered 
injury from any acts or alleged acts of 
appellees. 


[Profits] 


On review, appellants contend that they 
were discriminated against by the allocation 
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of titanium made to them which was a re- 
sult of conspiracy in restraint of trade. It 
appears that 1947 and 1948 were years of 
scareity during which titanium was allo- 
cated to appellants according to a quota. 
In 1949, there was no longer any shortage 
of the product and appellants could secure 
all the titanium they wanted. 


The record shows that appellants’ net 
income in each of the three years above 
mentioned was as follows: 


1947 1948 1949 
$102,671.60 $154,393.78 $81,784.46 


It will be seen from the above that appel- 
lants’ net profits were much greater in the 
years 1947 and 1948 when the allocation 
of titanium was made to them under quota 
because of scarcity than in 1949 when they 
could get all the titanium they wanted. 
In other words, the peak years of appel- 
lants’ business success were during the time 
they claimed to be damaged by appellees’ 
conspiracy. Yet the first year in which 
they could buy the titanium without re- 
striction, in 1949, their net income dropped 
and was much less than during the re- 
stricted years. 


It would seem that if appellants had 
conducted a more profitable business dur- 
ing the period of scarcity than they did 
in the subsequent year in which there was 
no scarcity, they would not have been in- 
jured by the shortage or by the allocations 
made to them. The district court expressed 
itself as curious as to how appellants were 
injured by reason of the allocation to them 
of the scarce materials, when they were 
making much greater profits during that 
period than they were making immediately 
afterward at a time when they could get 
all the material they desired. Appellants’ 
explanation why they were making greater 
profits in the years of shortages and quotas 
was as follows: “During the years of the 
shortage,” appellants’ counsel explained to 
the court, “because they did not have the 
titanium pigment to make all the paints that 
the National Lead was making, that du 
Pont was making, they had to engage in a 
lot of special business, that is, the purchase 
of surplus and the remanufacture of pur- 
chased surplus products, and a resale of 
those products, and that is where their 
profits came from. It did not come from 
titanium pigments.” Counsel thus accounts 
for appellants’ phenomenal success during 
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the years of post-war scarcity, but by what 
he would appear to consider a rag-tag deal- 
ing in odds and ends, and attributes no 
profit to the very large business they car- 
ried on in the manufacture and sale of 
titanium paint. Accordingly, appellants, in 
effect, ask the court to disregard the ap- 
parent probative effect of their net profit 
figures for the three years in question, 
and to consider only that portion of their 
business related to titanium pigments, and 
in this, they seek to have the court isolate 
the titanium pigment portion of their busi- 
ness and consider it separate and apart 
from their other operations. In this way, 
they attempt to establish the fact that they 
received a higher return on the titanium 
pigment which they were able to secure 
in 1949 than upon that which they were 
able to secure in 1947 and 1948. The claim 
of appellants that they earned more profits 
on titanium in 1949 than in each of the 
two preceding years—and thus were injured 
by the alleged conspiracy—is based upon 
what they call their “gross profit on materi- 
als handled.” This “gross profit” is merely 
their gross sales less their total purchases. 
They estimate that the manufactured items 
containing titanium constituted 42% of their 
gross sales in 1947, 58% in 1948, and 76% 
in 1949. They then apply these percentages 
to their total “gross profit” in those years, 
and, as a result, show a larger “gross 
profit” on this part of their business in the 
year 1949. 


Appellants’ “gross profit on materials 
handled” has no probative value. It does 
not even represent true gross profit. All 
cost except cost of merchandise sold, is 
eliminated, including labor, depreciation, 
maintenance, repairs, and all the other ex- 
penses of doing business. The fact that 
appellants’ “gross profits’—or even net 
profits—on titanium paint might have in- 
creased during the so-called free period 
of 1949 is not, without taking into con- 
sideration other factors in their business 
operations, proof that they were damaged 
by the allocation of quotas during the short- 
age period. If they abandoned or curtailed 
other lines of production in order to con- 
centrate their efforts and the use of their 
facilities on titanium paint after the period 
of shortages, the result would give a com- 
pletely distorted picture. For the profit in 
one line of business might have increased 
only at the expense of the other, rather than 
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because of the abolition of the restricted 
quotas. The claimed injury of appellants 
cannot be arrived at by considering the 
growth of one line of business without 
making allowance for the diminution of the 
other. It this appears that there was no 
real comparison made by appellants between 
their operations in 1949 and those in the 
preceding years. For a multitude of factors 
was missing which might have accounted 
for the difference in their profits, not the 
least being different costs of operations 
for the different periods, as well as the 
abandonment or curtailment of certain 
operations in some years in favor of others 
for different years. 


In any event, “gross profits” for the vari- 
ous years is no criterion of injury in this 
case. For the only way of ascertaining 
whether the business was more profitable 
in one year than another is by comparing 
the net profits for one year with another— 
and this would apply even were only the 
titanium paint operations considered. Ap- 
pellants’ use of so-called “gross profit on 
materials handled” has no probative value 
in proving injury claimed to have been 
suffered by the conduct of appellees. “The 
rule which precludes the recovery of un- 
certain damages applies to such as are not 
the certain result of the wrong, not to those 
damages which are definitely attributable to 
the wrong and only uncertain in respect of 
their amount.” | Story Parchment Co. v. 
Paterson Co., 282 U; S. 555; 562. 


[Bigelow Case Inapplicable] 


Appellants refer to Bigelow v. RKO Radio 
Pictures, Inc. [1946-1947 TrapE Cases 
1 57,445], 327 U. S. 251, 266, in support of 
their claim that a comparison of their 
operations for the different years in the 
manner above outlined constituted proof of 
injury and damages. In the Bigelow case, 
petitioners owned a moving picture theatre 
in Chicago. Some of the respondents were 
distributors of films; others owned or con- 
trolled theatres. Petitioners charged that 
by reason of an unlawful conspiracy, they 
were prevented from receiving pictures for 
exhibition until after preferred exhibitors 
had been able to show them in earlier and 
more desirable runs, and that petitioners 
were thus discriminated against in the dis- 
tribution of feature films, in favor of com- 
puting theatres owned or controlled by 
respondents. It appears that after the intro- 
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duction, in 1937, of the practice of showing 
double features, petitioners were no longer 
able to secure films which had not had a 
prior showing; and they charged that, as 
a result of respondents’ unlawful acts, they 
had suffered a loss of earnings during a 
five-year period subsequent thereto. To 
establish their damage, they introduced two 
classes of evidence. The first was 2 com- 
parison of earnings during the above men- 
tioned five-year period, of petitioners’ theatre, 
with those of a comparable theatre of 
respondents, which showed a difference of 
$116,000 in favor of the latter. The second 
class of evidence was a comparison of the 
receipts of petitioners’ theatre for the five 
years following 1937, with the receipts for 
four years immediately preceding, which 
showed a decline aggregating more than 
$125,000. The jury returned a verdict of 
$120,000, which was trebled by the court. 
On review, the Supreme Court held the 
evidence sufficient to sustain the verdict, 
saying: 

“The evidence here was ample to sup- 
port a just and reasonable inference that 
petitioners were damaged by respondents’ 
action, whose unlawfulness the jury has 
found, and respondents do not challenge. 
The comparison of petitioners’ receipts 
before and after respondents’ unlawful 
action impinged on petitioners’ business 
afforded a sufficient basis for the jury’s 
computation of the damage, where the 
respondents’ wrongful action had pre- 
vented petitioners from making any more 
precise proof of the amount of the 
damage.” 


We are of the view that the Bigelow case 
is completely inapplicable to the facts in the 
controversy before us, and that the district 
court correctly distinguished the case on 
two grounds: that the evidence in that case 
established the fact of damage; and that 
there was relevant data and a proper basis 
upon which the estimate of the amount of 
damages could be supported, which was 
not the fact in the present controversy. In 
the Bigelow case, it was a comparatively 
simple problem to estimate probable profits. 
As said of a similar situation, involving 
damages for inability to obtain first-run 
pictures, in William Goldman Theatres, Inc. 
v. Loew's, Inc. [1946-1947 TrapE CASES 
7 57,496], 69 F. Supp. 103, 107, aff. [1948- 
1949 Trave Cases J 62,209] 164 F. 2d 1021 
(C. A. 3), the court stated: 
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“With this background to start with, 
we must determine whether the evidence 
in the case is sufficient to supply a basis 
for estimating probable profits with the 
degree of accuracy which the law re- 
quires. * * * In dealing with the question, 
it should be kept in mind that the motion 
picture business is in many respects 
unique. Certainly, the problem of esti- 
mating its probable return is very differ- 
ent from that presented in the case of a 
manufacturing business. In a sense, it 
is much simpler.” 


The court then went on to particularize: 


“Of the three major factors, cost, prices 
and volume, the first two can be predicted 
with very much greater accuracy than 
in the ordinary industry or business. As 
to costs, rental is usually fixed or ascer- 
tainable, wages and salaries do not con- 
stitute a major part of operating costs 
and items like advertising service, elec- 
tricity, maintenance and repair are within 
limits ascertainable. Film rental, the 
largest factor in costs, is usually on a 
percentage basis and consequently bears 
a constant ratio to receipts. At any rate, 
in the present case, the parties are in sub- 
stantial agreement as to what would have 
been the cost of operating the Erlanger 
during the damage period. As to prices, 
wide and unpredictable fluctuations need 
not be expected, and in the present case 
the evidence shows that the charges for 
admissions at the first-run theatres during 
the damage period were quite stable.” 

The instant case, dealing with a manufac- 
turing business, is so completely different 
from the motion picture business with re- 
gard to estimating its probable return that 
the rule used in the latter cases is com- 
pletely inapplicable to a manufacturing 
business. 


In the light of the circumstances hereto- 
fore discussed, the Bigelow case is, in our 
view, no guide in the case before us. 


[Other Considerations] 


Moreover, aside from the fact that the 
method of gross profits used by appellants 
is not a criterion of injury in this case, 
appellants are foreclosed from recovery be- 
cause of other considerations. In the first 
place, they assume that they would have 
received larger quantities of titanium except 
for the alleged conspiracy; but there is no 
evidence that they would have, or that they 
were entitled to larger quantities than they 
actually received. They further assume, 
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without proof, that the conditions of supply 
and demand in titanium pigments were the 
same in 1949 as in preceding years; and 
they likewise assume, without evidence, that 
the market conditions for paints were the 
same. In addition, there is no evidence 
that they would have manufactured and 
sold more paint in 1947 and 1948 if they 
had received greater amounts of titanium 
pigment. It appears that other pigments 
could be, and were, used as substitutes for 
titanium; and appellants admitted that they 
were able to get all of the ingredients to 
maunfacture paint that they needed except 
titanium pigments. In fact, they purchased 
immense quantities of one of such substi- 
tutes, lithopone, in 1948, buying 403,050 
pounds of it in that year. They could not 
have been injured by their failure to secure 
all the titanium pigment they wanted, if 
they were able to obtain all they could use 
of a substitute in the form of lithopone. It 
is true that appellants claim that lithopone 
was not a fair equivalent of titanium pig- 
ment as it cost considerably more; and it 
appears that they paid $18,400 more for it 
during the period in controversy than they 
would have spent for a comparable quantity 
of titanium pigment. However, if they 
passed this extra cost on to their customers, 
it would not result in any reduction in their 
profit; and there is no evidence that they 
did not pass it on. It is to be said that 
appellants also contend that the quality 
of their paint was lowered by the necessity 
of using lithopone rather than titanium; 
but there is no proof that they failed to sell 
any part of their paint production at a 
profit. Their great financial success during 
the years of shortages when they were 
using the large quantities of lithopone in 
their paints indicates the contrary. This 
is, in all probability, accounted for by the 
fact that, in the period of shortage, the 
public wanted the paint at appellants’ price, 
whether it was made with titanium or 
lithopone. 


[Proof of Injury—Causal Relation] 


As to the claimed price fixing conspiracy, 
there is no proof that appellants sustained 
any injury as a result of appellees’ conduct 
or alleged conduct. Even assuming that 
appellees were engaged in such a conspir- 
acy, there is no evidence that prices were 
fixed at a higher level than would have been 
the competitive price, in the absence of 
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price fixing, and that they were damaged 
by paying the higher prices, and lacking 
such evidence, there would be no proof of 
injury. Keogh v. Chicago & Northwestern 
Ry. Co., 260 U. S. 156. If appellants did not 
absorb such increase in price but passed it 
on to their customers, they could not re- 
cover in a treble damage action brought 
under the antitrust act. Twin Ports Oil Co. 
v. Pure Oil Co. [1940-1943 TRADE CASES 
756,126], “119 Bo2d7479(Gy Cae) cert. 
den. 314 U. S. 644. In Northwestern Oil Co. 
v. Socony-Vacuum Oil Co. [1940-1943 TRADE 
Cases {J 56,294], 138 F. 2d 967, 971 (C. C. A. 
7), cert. den. 321 (Ws St 792 where, sina 
treble damage action brought by a jobber 
of gasoline based on a conspiracy to raise 
the tank car price of gasoline, the trial 
court had directed a verdict for defendant 
on the ground that there was no proof of 
injury to plaintiff, Judge Lindley, speaking 
for the Court of Appeals in affirming the 
district court, said that 


“*k * * the Clayton Act does not permit 
recovery by plaintiff in causes such as this 
for unlawful prices as such but authorizes 
recovery only of pecuniary loss to prop- 
erty or business. * * * Inasmuch as 
plaintiff has wholly failed to prove any 
loss to its property or business but rather 
has shown, by all reasonable inferences, 
that the increased cost of which it com- 
plained was passed on to the ultimate 
consumer, the court rightfully directed 
a verdict for defendant.”. “It has now 
been settled in the so-called treble dam- 
age oil cases, arising out of the conspiracy 
referred to, that a jobber of gasoline is 
not entitled to recover damages merely 
because there has been an increase in 
price of the gasoline bought as the result 
of the conspiracy, but he must affirma- 
tively establish a pecuniary loss to his 
business and property by reason of such 
excessive payments. * * * Clearly, where 
the person who has paid an excessive 
price has been able to pass on the in- 
creased cost to the ultimate consumer, he 
cannot recover.” 


Clark Oil Co. v. Phillips Petroleum Co. [1944- 
1945 Trave Cases { 57,294], 56 F. Supp. 569, 
572, 574 (D. C. Minn.), affirmed [1944-1945 
Trabe Cases { 57,358] 148 F. 2d 580 (C. C. 
A.-8), cert; den. 326° U.,. S734. 


An examination of the contentions ad- 
vanced by appellants that they could not 
have passed on the increased costs to their 
customers is unconvincing. 
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The district court, in dismissing the case 
on the ground that appellants had failed to 
show any injury from the conduct of ap- 
pellees, observed that the years of shortage, 
1947 and 1948, had been a profitable period 
in the business of appellants; and that in 
the year 1949, in a period of non-shortage, 
when there was an abundance of materials, 
the appellants conducted a less profitable 
business, and with this background, pro- 
ceeded to analyze the complicated claims 
of appellants. It observed that in attempt- 
ing to establish that they were injured by 
appellees, appellants had sought to use the 
proofs of the amount of material purchased 
by them in 1949 as a gauge to evidence the 
fact that if they had had more of that 
material in the years in which it was short, 
they would have been able to make more 
profit during that period. The court then 
commented upon the fact that the evidence 
showed the appellants to have been new- 
comers to the industry; that all who had 
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participated therein, with varying excep- 
tions, had been limited in their supplies 
during the period of shortage; that appel- 
lants had received their share of a short 
material and conducted a prosperous busi- 
ness from the beginning, and thereby had 
received a benefit in a competitive industry 
that they might never have received had 
they entered it in a period of unlimited 
supply and free competition; that these cir- 
cumstances were illustrative, in part, of the 
completely speculative nature of the evi- 
dence as to any hurt or damage claimed to 
have been suffered; and that to submit the 
case to the jury would, in its opinion, be to 
give judicial blessing to a decision based 
upon speculation, surmise, and conjecture. 


We concur in the views which were 
expressed by the trial court in dismissing 
the case. Appellants failed to prove injury 
resulting from the conduct of appellees. 

The judgment of the district court is 
affirmed. 


[] 68,095] Earl W. Green v. U. S. Chewing Gum Mfg. Co. and H. L. Wilkinson. 


In the United States Court of Appeals for the Fifth Circuit. 


July 15, 1955. 


No. 15293. Dated 


Appeal from the United States District Court for the Northern District of Texas. 


WitirAM H. Atwe tt, District Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—“Transacts Business”—Delivery of Products into District—A California manu- 
facturer of chewing gum was held to have transacted business in the Northern District 
of Texas within the meaning of Section 12 of the Clayton Act when the manufacturer 
delivered a substantial amount of its product into the district in filling orders which it 
received by mail sent from within the district, although the manufacturer did not solicit 
business in the district, except by mail, and performed no other substantial activity in 
the district. Evidence established that the manufacturer delivered within the district 
approximately six thousand pounds of gum per month, amounting to sales of slightly more 
than $25,000 per year. The court held that the deliveries were substantial, and that this 
cannot be denied by proof that the manufacturer’s business within the district is a very 
small part of its total business. The court rejected the manufacturer’s contention that it 
would be inconvenienced by being compelled to defend the suit in the district. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210. 

For the appellant: Sam B. Spence and Steve Latham, Wichita Falls, Tex. 
For the appellees: Lee Sellers, Wichita Falls, Tex. 
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[Transacting Business] 


Rives, Circuit Judge [Jn full text]: The 
question to be decided is whether, within 
the venue section of the Clayton Act,* a 
corporation “transacts business” in a judicial 
district when the corporation located out- 
side the district receives orders by mail 
sent from within the district, and in filling 
such orders delivers a substantial amount 
of its product into the district, but does no 
soliciting there except by mail and performs 
no other substantial activity there. 


[Business Involved] 


The plaintiff was engaged in the business 
of selling ball chewing gum both wholesale 
and through retail vending machines, and 
had been so engaged for about twenty years. 
In May, 1949, the defendant, U. S. Chewing 
Gum Mfg. Co., solicited the plaintiff to pur- 
chase all of his merchandise from said de- 
fendant, promising to supply all of his needs 
at that time and in the future. Accord- 
ingly, the plaintiff did purchase all of his 
ball chewing gum from said defendant until 
on or about August 3, 1950, at which time, 
for the reasons hereinafter stated, said de- 
fendant refused to sell him its products 
direct, and notified him that, from such date 
forward, he would be required to purchase 
such products through his competitor, the 
defendant H. L. Wilkinson, at an increase 
in price of three cents per pound plus 
freight.” Said defendant’s “Star” brand ball 
gum was used by most of the ball chewing 
gum operators in Texas. 


[Alleged Illegal Practices] 


An association of such operators, known 
as the Texas Operators, was organized in 
1946, of which the defendant H. L. Wilkin- 
son was a member. The members of that 
association 


“met and agreed that they would divide 
the State of Texas into various territories 
and that each member thereof would have 
the right to operate in such territory to 
the exclusion of any other members. It 


1“*§ 22. District in which to sue corporation 

“Any suit, action, or proceeding under the 
antitrust laws against a corporation may be 
brought not only in the judicial district where- 
of it is an inhabitant, but also in any district 
wherein it may be found or transacts business; 
and all process in such cases may be served in 
the district of which it is an inhabitant, or 
wherever it may be found.’’ 


1 68,095 


Court Decisions 
Greenv. U.S. Chewing Gum Mfg. Co. 


Number 27—72 
7-28-55 


was further agreed and decided that the 
association would join together and by 
collective bargaining force the manufac- 
turers of ball chewing gum to sell only 
to members of the association. That it 
was understood and agreed by the mem- 
bers of such association that the defend- 
ant H. L. Wilkinson was to have as his 
territory the same areas in which the 
plaintiff was conducting his business.” 


Further, the complaint read: 


“Plaintiff alleges that the purpose of the 
defendant H. L. Wilkinson and the other 
operators of the Texas Operators Associa- 
tion was to eliminate the plaintiff as a 
competitor of the defendant, H. L. Wilkin- 
son, and that the defendant, U. S. Chew- 
ing Gum Mfg. Co., well knowing of such 
purpose, complied with the demand of the 
defendant H. L. Wilkinson and other 
operators of such association by refusing 
to sell its products to the plaintiff. Plain- 
tiff alleges that as a result of such acts 
on the part of the defendants he has 
suffered the damages hereinafter set out.” 


[Improper Venue Claimed] 


The defendant, U. S. Chewing Gum Mfg. 
Co., moved to dismiss the complaint for lack 
of jurisdiction over it or improper venue, 
supporting its motion by an affidavit of its 
President to the effect, in part, that: 


“The sole connection of the defendant 
U. S. Chewing Gum Mfg. Co. with the 
‘Northern District of Texas, in which this 
suit is pending, at the time of filing this 
affidavit, as well as at the time it was 
served with process herein, is that such 
defendant fills orders at its Oakland, Cali- 
fornia plant from two regular customers 
within such district, one such customer 
being located at Vernon, Texas, and the 
other at Crosbyton, Texas. That such 
orders are received irregularly, by mail, 
and are filled by such defendant by ship- 
ping the merchandise via motor freight 
truck from Oakland, California to Vernon 
and Crosbyton, respectively. That both 
such customers remit payment for such 
shipments by mail. I am away from my 
office and business records at this time, 
and hence cannot say exactly what per- 
centage of the gross business of U. S. 


?It appears that the price at which said de- 
fendant had been selling its ball chewing gum 
to plaintiff on orders of 100 pounds or more 
had been thirty-five cents per pound, less a 
discount of 2% on payment within ten days, 
freight prepaid. 


Copyright 1955, Commerce Clearing House, Inc. 


Number 27—73 
7-28-55 


Chewing Gum Mfg. Co. is represented by 
shipments to these two customers, but I 
know it is a very small part of the total 
business of my company. To my knowl- 
edge, U. S. Chewing Gum Mfg. Co. has 
no other business in or connection with 
anyone or firm in the Northern District 
of Texas.” 


In opposition to such motion to dismiss, 
the plaintiff filed his affidavit to the effect, 
in part, that: 


“At the present time the U. S. Chewing 
Gum Mfg. Co, sells its products to John 
Horn, Abilene, Texas, H. L. Wilkinson, 
Vernon, Texas, G. O. Paudler, Crosbyton, 
Texas, Everett Graff, Dallas, Texas, Wil- 
liam Davies, Dallas, Texas, and Ben 
‘Rauch, Fort Worth, Texas, all residing 
and doing business in this district. These 
distributors own a total of about ten 
thousand four hundred (10,400) chewing 
gum distributing machines. They pur- 
chase from the defendant U. S. Chewing 
Gum Mfg. Co. a total of approximately 
six thousand (6,000) pounds of chewing 
gum per month. Up until August, 1950, I 
purchased from the company between one 
and two thousand pounds of chewing gum 
per month. 


“T have been in the chewing gum vend- 
ing business for about twenty years. 
During this time I have purchased gum 
from many companies. I have ordered 
my gum by mail from all of these com- 
panies. None of the companies have ever 
had a regular salesman in this district. 
The gum has always been shipped di- 
rectly from the factory to my place of 
business. In this type of business there 
is no reason for chewing gum manufactur- 
ing companies to have a regular salesman, 
representative or warehouse in this dis- 
trict because the business can be con- 
ducted more efficiently and economically 
by mailing orders directly to the factory 
and having the gum shipped by freight. 
This is particularly true at the present 
time with respect to the defendant U. S. 
Chewing Gum Mfg. Co. since its sales 
are to the above named operators only 
and it is not soliciting business in this 
district. 


[Trial Court Ruling] 


The district court sustained the motion 
to dismiss, and dismissed the complaint as 
to the defendant, U. S. Chewing Gum Mfg. 
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Co., without prejudice, and this appeal 
ensued. The district court did not find 
that the deliveries into the judicial district 
were not “substantial,” but stated simply: 


“IT do not believe, gentlemen, that a 
citizen of California who receives orders 
by mail and then forwards the mer- 
chandise ordered in interstate commerce 
to the customer who has ordered by mail 
is amenable to suit filed against him in 
the place of the purchaser’s residence.” 


Upon said defendant’s admission of two 
regular customers within the district, and 
the plaintiff's affidavit that the said defend- 
ant delivered within the district approxi- 
mately six thousand (6,000) pounds of chew- 
ing gum per month, and the calculation of 
such sales in terms of dollars per year at 
slightly more than $25,000.00 per annum, it 
must be held that the deliveries within the 
district were substantial. 


[Substantiality Test] 


It will not do to deny substantially by 
replying, as said defendant does in its Presi- 
dent’s affidavit, that “* * * the gross busi- 
ness of U. S. Chewing Gum Mfg. Co. * * * 
represented by shipments to these two cus- 
tomers * * * is a very small part of the 
total business of my company,” for if that 
were the rule, we would have different tests 
of substantiality applying to different cor- 
porations according to their size; a large 
corporation could, with impunity, engage in 
the same acts which would subject a smaller 
corporation to jurisdiction and venue. We 
agree with Judge Allan K. Grim of the 
Eastern District of Pennsylvania that the 
test is rather, ‘whether or not the sales 
would appear to be substantial from the 
average businessman’s point of view.” Sun- 
bury Wire Rope Mfg. Co. v. U. S. Steel Corp., 
et al., E. Dist. Pa., Mar. 9, 1955 [1955 TrapE 
CAsEs J 68,015], 23 Law Week, 2509. 


[Due Process Clause] 


In considering the suability of foreign 
corporations as affected by the due process 
clause of the Fourteenth Amendment, the 
Supreme Court in 1945, in International Shoe 
Co. v. Washington, 326 U. S. 310, 318, 319, 
rejected the “presence” test as begging “the 
question to be decided. * * * the terms 


3From a comparison of the two affidavits 
together with the averments of the complaint, 
it appears that the ‘“‘two regular customers 
within such district,’’ which said defendant 
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admitted were members of the Texas Opera- 
tors Association, viz.: the defendant H. L. Wii- 
kinson, located at Vernon, Texas, and one 
G. O. Paudler, located at Crosbyton, Texas. 
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‘present’ and ‘presence’ ”’, according to Chief 
Justice Stone, “are used merely to symbolize 
those activities of the corporation’s agent 
within the State which courts will deem to 
be sufficient to satisfy the demands of due 
process. * * * Those demands may be 
met by such contacts of the corporation 
with the state of the forum as make it rea- 
sonable, in the context of our federal system 
* * * to require the corporation to defend 
the particular suit which is brought there; 
(and) * * * that the maintenance of the 
suit does not offend ‘traditional notions of 
fair play and substantial justice’ * * * An 
“estimate of the inconveniences’ which would 
result to the corporation from a trial away 
from its ‘home’ or principal place of busi- 
ness is relevant in this connection.” 


‘By an extended application of the logic of 
that case, a majority of the Court ruled in 
Travelers Health Assn. v. Virginia, 339 U. S. 
€43 (1950), that, notwithstanding it was 
represented in the State by no agents what- 
soever, a foreign mail order insurance com- 
pany had through its policies developed such 
contacts and ties with Virginia residents 
that the State, by forwarding notice to the 
company by registered mail only, could in- 
stitute enforcement proceedings under its 
Blue Sky Law leading to a decree ordering 
cessation of business pending compliance 
with that Act. 


The question of whether cases governed 
by federal law are to be tried in one locality 
or another is now no longer to be tested by 
the rigid rules set forth in Green v. Chicago, 
Burlington & Quincy Ry. Co., 205 U. S. 530, 
the Supreme Court having since that decision 
interpreted its subsequent holding in East- 
man Co. v. Southern Photo Co., 273 U. S. 359, 
as recognizing that, “Refinements such as 
previously were made under the ‘mere solici- 
tation’ and ‘solicitation plus’ criteria * * * 
were no longer determinative.” United States 
v. Scophony Corp. [1948-1949 Trapr CasEs 
{T 62,238], 333 U. S. 795, 807; Lone Star Pack- 
ing Car Co. v. Baltimore & O. R. Co., 5th 
Cir., 212 F. 2d 147, 155. Of course, no ques- 
tion of suability as affected by the due 
process clause of the Fourteenth Amend- 
ment has arisen in the present case, but this 
Court, in the last cited Lone Star Package 
Car Co, case, supra, recognized that the 
rationale of the “fair play and substantial 
justice” doctrine as set forth in International 
Shoe Co. v. Washington, supra, extends over 
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into the consideration of the suability of 
foreign corporations under Acts of Congress. 


As in Travelers Health Assn. v. Virginia, 
supra, so here too a public purpose is served 
by suits of this character. The enforcement 
of the antitrust laws is furthered by private 
actions for treble damages. Kinnear-Weed 
Corp. v. Humble Oil & Refining Co., 5th Cir. 
[1954 TrapE Cases J 67,822], 214 F. 2d 891, 
893, cert. den. 348 U. S. 912; Maltz v. Sax, 
7th Cir. [1940-1943 Trape Cases { 56,259], 
134 F. 2d 2, 4. As the Seventh Circuit ob- 
served in the Malitz case, supra, ‘“This grant 
to persons damaged—a cause of action for 
treble damages—was for the purpose of 
multiplying the agencies which would help 
enforce the Act and therefore make it more 
effective.” 


[Clayton Act Construed| 


In considering the particular statute here 
involved, 15 U. S. C. A. 22, the Supreme 
Court has said: 


“And we think it clear that, as applied 
to suits against corporations for injuries 
sustained by violations of the Anti-Trust 
Act, its necessary effect was to enlarge 
the local jurisdiction of the district courts 
so as to establish the venue of such a suit 
not only, as theretofore, in a district in 
which the corporation resides as is ‘found,’ 
but also in any district in which it ‘trans- 
acts business’—although neither residing 
nor ‘found’ therein—in which case the 
process may be issued to and served in 
a district in which the corporation either 
resides or is ‘found’; and, further, that a 
corporation is engaged in transacting busi- 
ness in a district, within the meaning of 
this section, in such sense as to establish 
the venue of a suit—although not present 
by agents carrying on business of such 
character and in such manner that it is 
‘found’ therein and is amenable to local 
process,—if in fact, in the ordinary and 
usual sense it ‘transacts business’ therein 
of any substantial character. * * * 


“Thus construed, this section supplements 
the remedial provision of the Anti-Trust 
Act for the redress of injuries resulting 
from illegal restraints upon interstate trade, 
by relieving the injured person from the 
necessity of resorting for the redress of 
wrongs committed by a non-resident cor- 
poration, to a district, however distant, in 
which it resides or may be ‘found’—often 
an insuperable obstacle—and enabling him 
to institute the suit in a district, frequently 
that of his own residence, in which the 
corporation in fact transacts business, and 


Copyright 1955, Commerce Clearing House, Inc. 


Number 27—75 Cited 1955 Trade Cases - FO535 


7-28-55 


brings it before the court by the service 
of process in a district in which it resides 
or may be ‘found.’” Eastman Co. v. South- 
ern Photo Co., supra, at pp. 373-374. 


Again in United States v. Scophony Corp., 
supra at p. 808, the Court said of the East- 
man Co. decision: 


“Thus, by substituting practical, busi- 
ness conceptions for the previous hair- 
splitting legal technicalities encrusted upon 
the ‘found’—‘present’—‘carrying-on-business’ 
sequence, the Court yielded to and made 
effective Congress’ remedial purpose. There- 
by it relieved persons injured through 
corporate violations of the antitrust laws 
from the ‘often insuperable obstacle’ of 
resorting to distant forums for redress of 
wrongs done in the places of their business 
or residence. A foreign corporation no 
longer could come to a district, perpetrate 
there the injuries outlawed, and then by 
retreating or even without retreating to 
its headquarters defeat or delay the re- 
tribution due.” 


[Conveniences | 


In its brief, appellee U. S. Chewing Gum 
Mfg. Co. replies to the rationale of the de- 
cisions just cited as follows: 


“Appellee believes it is hardly necessary 
to point out that this proposition is a two- 
edged sword; equal hardship may be visited 
upon a defendant by compelling it to pre- 
pare its defenses for presentation thousands 
of miles from its place of business. Ap- 
pellee should not be compelled to come to 
Wichita Falls, Texas from Oakland, Cali- 
fornia to defend this suit on the showing 
made below.” 


True, as said in International Shoe Co. v. 
Washington, supra, “An ‘estimate of the incon- 
veniences’ which would result to the corpo- 
ration from a trial away from its ‘home’ or 
principal place of business is relevant in this 
connection.” Comparing the plights of the 
plaintiff and of the corporate defendant, it 
would appear more consistent with justice 
and fairness, and especially with the public 
purpose of furthering the enforcement of the 
antitrust laws, that the corporate defendant 
should defend the case in the judicial dis- 
trict where it had transacted business of a 
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substantial character to the injury of the 
plaintiff, than that the plaintiff should be 
barred by probably ‘the ‘often insuperable 
obstacle’ of resorting to distant forums for 
redress of wrongs done in the places of their 
business or residence.” United States v. 
Scophony Corp., supra, at p. 808. 


[Deliveries into District] 


As to whether the deliveries of substantial 
amounts of its products into a judicial dis- 
trict constitute the transaction of business 
by a foreign corporation therein within 15 
U. S. C. A. 22, we find ourselves in entire 
agreement with the logic of District Judge 
Grim in Sunbury Wire Rope Mfg. Co. v. U.S. 
Steel Corp., et al., supra: 


“The selling of its product is the most 
important part of a business. There can 
be a substitute for every department of 
a business but sales. Products or parts of 
them can be bought instead of manufac- 
tured, but there can be no substitute for 
sales. Without sales no business can exist. 
A sale is never complete until delivery is 
made, since it is the delivery which entitles 
the manufacturer to money and it is the 
earning of money which is the real pur- 
pose of business. No ordinary businessman 
would be likely to say that the delivery of 
almost $600,000 worth of a company’s 
product into the Eastern District of Penn- 
sylvania within less than two years as part 
of sales transactions does not constitute 
the transacting of business in that district. 
Application of the ‘practical, everyday busi- 
ness or commercial concept’ test of what 
constitutes ‘transacting’ business causes me 
to come to the conclusion that Detroit 
Steel Corporation was transacting busi- 
ness in the Eastern District of Pennsyl- 
vania when the present action was filed 
and service was made on it.” 


[| Reversed | 


We hold that the district court erred in 
dismissing the plaintiff's action as to the 
defendant U. S. Chewing Gum Mfg. Co. The 
judgment is, therefore, reversed and the 
cause remanded for further proceedings con- 
sistent with this opinion. 


Reversed and remanded. 
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[1 68,096] United States v. The Watchmakers of Switzerland Information Center, 
Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 
96-170. Filed July 14, 1955. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Jurisdiction of District Court Over Foreign Organizations—Joint Control Over American 
Organization.—A foreign federation of manufacturers of Swiss watches and a foreign 
holding company controlling manufacturers of certain watch parts were held to be “found’ 
within the Southern District of New York and therefore subject to the jurisdiction of 
the District Court in that district. There was proof of continuous activities on the part 
of the foreign organizations within the district. The organizations jointly formed a New 
York subsidiary corporation, which had no independent business of its own and which 
was controlled by, and dedicated to the policies of, the foreign organizations. The 
New York subsidiary was held to be a mere adjunct of its parents, and its activities will 
be regarded as the parents’ activities. It was further held that trial in the district would 
not subject the organizations to unfair inconvenience. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8221.145. 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Jurisdiction of District Court Over Foreign Manufacturers—Subsidiaries of American 
Parents—Two separate Swiss watch manufacturers, which were wholly-owned sub- 
sidiaries of two independent American watch distributors, were held to be “found” within 
the Southern District of New York and therefore subject to the jurisdiction of the District 
Court in that district. The Swiss manufacturing subsidiaries did not have property in the 
United States and did not directly carry on any activities in the United States. The com- 
plaint in the action alleged that although the American parents have financial control 
of their respective Swiss subsidiaries, the American parents have voluntarily subjected 
themselves as affiliates to the restrictive dominance of the Swiss watch industry. The 
American parents were alleged to have submitted themselves to important policy controls 
by their respective subsidiaries. It was held that there was a sufficient dissolution of the 
corporate barrier to make the acts of one the acts of the other in determining whether or 
not the Swiss subsidiaries were present in the district. The court noted that for the 
purposes of a pretrial motion, the substantive allegations of the complaint are taken as 
true, even so far as they bear on the jurisdiction over the person. The court further held 
that trial in the district would not subject the Swiss subsidiaries to unfair inconvenience. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.145. 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Jurisdiction of District Court Over Foreign Manufacturer—Activities of American Dis- 
tributor.—A Swiss watch manufacturer was held to be “found” within the Southern District 
of New York and therefore subject to the jurisdiction of the District Court in that district. 
It was held that an American distributor of the Swiss manufacturer’s watches was an 
agent of the Swiss manufacturer; therefore, the activities of the American distributor 
were attributable to the Swiss manufacturer. Under their distribution agreement, the 
American distributor could operate independently only as long as it did as the Swiss 
manufacturer wished on major matters. If the American distributor failed to acquiesce 
on a matter of major importance, the Swiss manufacturer had the power not only to 
cease doing business with the distributor but to resume control of the distributor and 
operate the distributorship itself. The distribution agreement reduced the American dis- 
tributor to the status of an agent. The court further held that trial in the district would 
not subject the Swiss manufacturer to unfair inconvenience. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.145. 
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For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Marcus A. Holla- 
baugh, Richard B. O’Donnell, and Malcolm A. Hoffman, Special Assistants to the 
Attorney General; and Mary Gardiner Jones and Samuel B. Prezis, Trial Attorneys. 


For the defendants: Robert Perret, New York, N. Y., appearing specially as attorney 
for Federation Suisse Des Associations de Fabricants D’ Horlogerie, Ebauches, S. A. and 
Eterna, A. G. Uhrenfabrik; Solinger & Gordon, of counsel. Manning, Harnisch, Hollinger 
& Shea, New York, N. Y., for Gruen Watch Manufacturing Company, S. A.; Charles 


W. Newmark and William Hughes Mulligan, of counsel. 


Goodwin, Danforth, Savage & 


Whitehead, New York, N. Y., for Wittnauer Et Cie, S. A.; Donovan, Leisure, Newton & 
Irvine, of counsel (by James V. Hayes, William F. Clare, Jr., A. Pennington Whitehead). 


Opinion 
[Jurisdiction Over Defendants] 


Watsu, District Judge [In full text]: 
Five of the defendants in the above en- 
titled action have moved to dismiss the 
complaint for lack of jurisdiction over their 
persons. The motions were argued together. 


In this action several Swiss and American 
organizations are charged with violations 
of the Sherman Act in that they allegedly 
have combined and conspired unreasonably 
to restrain interstate and foreign trade and 
commerce in watches, component parts and 
repair parts, and also with violation of the 
Wilson Tariff Act. It may be roughly sum- 
marized as a claim that Swiss organizations 
compel American companies to restrict the 
manufacture and export of American made 
watches and parts in order to be allowed to 
obtain Swiss watches and parts. Two of 
the most powerful Swiss forces are Fed- 
eration Suisse Des Associations de Fabri- 
cants D’Horlogerie (hereafter referred to 
as FH), and Ebauches, S. A. They are two 
of the moving defendants who claim not to 
be within the jurisdiction of this court. 


[Clayton Act] 


Section 12 of the Clayton Act, 15 U.S. C. 
22 provides as follows: 


“§ 22. District in which to sue corporation 

“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all 
process in such cases may be served in 
the district of which it is an inhabitant, 
or wherever it may be found.” 


The question here is whether the moving 
defendants were found within this country, 
and properly served. ‘‘Found” requires 
something more than “transacting business”. 
Eastman Co. v. Southern Photo Co., 273 
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U. S., 359, 370-74. United States v. Scophony 
Corporation of America [1948-1949 TrapE 
CASES { 62,238], 333 U. S. 795, 817, does not 
equate “found” to “transacting business” but 
it does require that the presence of a corpora- 
tion within the jurisdiction be determined 
from a realistic appraisal of its overall busi- 
ness rather than upon the sum of the dis- 
assembled parts of that picture. 


A corporation is “found” within the juris- 
diction if it is “present” there. The ques- 
tion is whether there is proof of continuous 
local activities and whether under all the 
circumstances of the case, the forum is not 
unfairly inconvenient. Latimer v. S/A In- 
dustrias Reunidas F. Matarazzo, 2 Cir., 175 
F. 2d 184, 186, cert. den. 338 U. S. 867; 
Kilpatrick v. Texas & P. Ry. Co., 2 Cir., 166 
F. 2d 788, 791; Hutchinson v. Chase & Gil- 
Denia 2a Cite 49H. eZ dan 30: 


[Activities of Foreign Organizations] 


For proof of continuous activities within 
this jurisdiction by FH and Ebauches, the 
government relies on its claim that their 
jointly owned subsidiary, Watchmakers of 
Switzerland Information Center, Inc. (here- 
after referred to as Watchmakers), itself a 
defendant, acts as their agent and upon the 
activities of Foote, Cone & Belding, another 
defendant. 

FH is in many ways comparable to an 
American trade association, but has more 
power than customarily given such an as- 
sociation. It is a Federation of six regional 
organizations having a combined membership 
of over 450 and consisting of substantially 
all manufacturers and assemblers of jeweled 
Swiss watches. It conducts negotiations 
and acts for the industry in matters of great 
importance. According to its own claims, it 
was created in 1924 “in order to attempt to 
correct chaotic conditions which prevailed 
at that time in the watch industry”. Its 
aims are described as follows: 
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“Article 4—-The Federation has as its 
aim to watch over the general interests of 
Swiss watch manufacturers by: 

“1, The coordination of the economic 
policy of its sections; 

“2. The improvement and the fixing of 
conditions of manufacture, sale and ex- 
portation of watch products; 

“3. The improvement of industrial con- 
ditions by the concluding of agreements 
with suppliers, their associations, or third 
parties; 

“4. The supervision of the labor mar- 
ket and the study of questions relating 
thereto; 

“S. The examination of all questions 
of interest to watch manufacturers, in- 
cluding those which are submitted to it 
by its sections or by the Swiss Watch 
Chamber.” 

Again, according to its counsel, it devotes 
the greatest portion of its activities to: 

“studying market conditions as they re- 
sult from commercial treaties between 
Switzerland and foreign nations; advising 
on manufacturing problems including 
technological advances and labor condi- 
tions within Switzerland; and carrying 
on negotiations with the various associa- 
tions of parts manufacturers, in order to 
establish, under Swiss law, the prices of 
parts purchased by FH members for the 
final manufacturing and assembling of 
watches.” 

Ebauches has an equally dominant posi- 
tion over the manufacture of certain watch 
parts known as ebauches. They include the 
parts of a jeweled watch movement other 
than the parts for the escapement and for 
fitting the watch. Ebauches is a holding 
company with controlling interest in eighteen 
principal manufacturers of these items. It 
represents that segment of the industry in 
negotiating agreements for the sale of 
ebauches to assemblers and manufacturers, 
and with respect to other Swiss industry- 
wide agreements. 

On April 1, 1931, FH, Ebauches and a 
third organization not a party here, UBAH 
(which represents the manufacturers of 
watch components and repair parts other 
than ebauches), acting on behalf of them- 
selves and their members, executed an 
agreement for the regulation of the produc- 
tion, sale and export of watches, com- 
ponent parts and repair parts of the Swiss 
watch industry, known as the Collective 
Convention. This Convention is still in 
effect. It restricts the activities of not only 
the Swiss firms, but their American affiliates 
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as well. FH, Ebauches and UBAH are 
empowered to suspend purchases from or 
sales to any firm charged with its breach 
and to cancel the Convention membership 
of any violating firm whether the violation 
is by the firm itself or its foreign affiliates. 


[Joint Control of American Organization] 


In 1947 in an effort to increase the sale 
of Swiss watches to American customers, 
Ebauches and FH jointly planned and have 
since then executed a program in the United 
States having two purposes: (1) to create 
a favorable public attitude toward Swiss 
watches; and, (2) to meet the greatest com- 
petitive disadvantage of these watches, the 
lack of easily obtainable repair parts. As a 
part of this program, FH established a new 
department known as its marketing depart- 
ment. FH and Ebauches jointly organized 
a New York corporation originally known 
as the Swiss Watch Repair Parts Informa- 
tion Bureau, Inc., and then renamed The 
Watchmakers of Switzerland Information 
Center, Inc. FH also retained the advertis- 
ing firm Foote, Cone & Belding, to assist 
it in this campaign. Ebauches, through 
Watchmakers and Foote, Cone & Belding, 
standardized and facilitated the cataloguing 
and ordering of repair parts. 


Watchmakers, which FH and Ebauches 
jointly created, is a New York corporation 
of which fifty percent of the stock is held 
by FH and fifty percent by Ebauches. It 
is a small organization having only nine 
employees and a budget of approximately 
$70,000 a year. Its General Manager is 
Paul Tschudin, a former employee of 
Ebauches. Its budget is submitted at the 
beginning of each year for the joint ap- 
proval of FH and Ebauches, and Tschudin 
reports to these organizations monthly as 
to his actual expenditures and thus his ac- 
tivities. It performs advertising and promo- 
tional work in furtherance of the joint FH- 
Ebauches program, but claims that this is 
done on an industry-wide basis, rather than 
as an adjunct of FH or Ebauches. It also 
acts as a liaison agency in the servicing of 
the American market with Ebauches repair 
parts. It claims, however, that it performs 
the same function also with respect to parts 
not manufactured by Ebauches. It also col- 
lects trade information and this information 
is relayed to FH and Ebauches. It also 
receives information and takes action to 
protect Ebauches trademarks and parts 
from misuse, 
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Whether or not manufacturers of repair 
Parts other than Ebauches derive advan- 
tages from the activities of Tschudin and 
Watchmakers, its activities have, from the 
beginning, been undertaken principally for 
the benefit of Ebauches. When Tschudin 
first came to the United States in 1946, for 
the purpose of setting up the repair parts 
program, he was an employee of Ebauches. 
In 1948, when Watchmakers was estab- 
lished, the first step in its program was the 
publication of a two-part catalogue codify- 
ing the identification system for all repair 
parts. The first part of the catalogue, pub- 
lished in 1948, was devoted exclusively to 
parts manufactured by Ebauches. The sec- 
ond part to contain an identification system 
for repair parts made by other manufac- 
turers was promised for a year later. Foote, 
Cone & Belding, in its report to Ebauches 
on the progress of the repair program, 
emphasizes the advantages it derived from 
the activities of Watchmakers. Tschudin’s 
correspondence with importers is concerned 
to a great extent with problems and trans- 
actions arising in connection with Ebauches 
parts. Finally, even to the extent that 
Watchmakers activities benefited manu- 
facturers other than Ebauches, its activities 
were within Ebauches’ policy of leadership 
in this program for the benefit of the indus- 
try and the indirect benefit to itself as one 
principally concerned with the industry’s 
welfare. 

Realistically appraised the Information 
Center has no business of its own. Its 
principal purpose was the advancement of 
the program of FH and Ebauches. The 
watch repair program it conducted was 
sponsored by FH and Ebauches directly 
(See Exhibit B, Hoffman affidavit May 5, 
1955). Their officers were in this country 
when it was formulated and commenced, 
and almost annually thereafter. The fact 
that this was a minor rather than major 
part of their business does not make the 
activity of Watchmakers any less their 
own. Undoubtedly Watchmakers did bene- 
fit to some extent the entire watchmaking 
industry but there seems little room for 
doubt that it only intentionally benefited those 
who conformed to the policies of FH and 
Ebauches. Whether the correspondence 
shows that the Information Center was a 
“policing” agency, as claimed by the gov- 
ernment, at least it shows that it was dedi- 
cated to the policies of FH and Ebauches. 
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Relying on Cannon Manufacturing Co. v. 
Cudahy Packing Co., 267 U. S. 333, 334-7, 
FH and Ebauches contend that they are 
not present here because it was there held 
that a parent’s complete commercial and 
financial domination of its subsidiary did 
not bring the parent within the jurisdiction 
as long as the formal separation was scrup- 
ulously maintained. As to this rule, there is 
no dispute. See also Echeverry v. Kellogg 
Switchboard and Supply Co., 2 Cir., 175 F. 
2d 900, 903; Spacrab, Inc. v. Automatic Can- 
teen Co. of America, S. D. N. Y., 101 F. 
Supp. 485, 486. On the other hand, where 
the substance of corporate independence is 
not preserved and the subsidiary acts as an 
agent of the parent, this corporate separa- 
tion has been found without significance. 
Bator v. Boosey & Hawkes, S. D. N. Y., 
80 F. Supp. 294, 296. Here the subsidiary 
has no independent business of its own. It 
does not buy from the parent and resell. 
It has no really independent stature. Like 
I. C. I. in the case of Umited States v. 
Umited States Alkali Export Association, Inc., 
(iG. I, case), Giv. No:.24-464, S. Di N.Y, 
July 16, 1946 (Unreported Opinion page 6) 
[1946-1947 TrapE Cases § 57,481], it is a 
mere adjunct of its parents and its activities 
will be regarded as theirs. 


[Activities of Advertising Agency] 


The government also contends, at least 
as to FH, that it has also been continuously 
present through the activities of Foote, 
Cone & Belding. That firm, in addition to 
carrying on a widespread advertising cam- 
paign in this country on behalf of FH, 
also sent its executives regularly to principal 
trade conventions and meetings represent- 
ing the “advertising agency of FH.” Un- 
der direction of FH and with the advice 
of Ebauches, it participated in the repair 
parts program. Its activities in this regard 
are described by its own account executive 
as follows: 


“a. Distribution of a catalog and sale 
of a dictionary to enable watch repairmen 
to order their parts according to a stand- 
ardized system of identification; 

“bh. Introduction of a new system of 
distributing repair parts in packages 
identified according to the standardized 
nomenclature of the catalog; 

“c, Announcement of the program and 
maintenance of interest in it through ad- 
vertising and publicity releases in the 
jewelry and horological trade press; 
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“d, Educational work with horological 
associations so that members of these 
associations could be informed of the 
program through their own officers and 
association publications; 

“e Interesting editors of jewelry and 
horological trade magazines to publish 
articles which would enable the retail 
watch repairman to provide better service 
in the repair of Swiss jeweled-lever 
watches; and 

“f Rendering such other assistance as 
from time to time might seem appro- 
priate.” 


Also, through its various local offices, it 
collected trade information, including devia- 
tions from the controlling policies of FH 
and Ebauches which it relayed back to FH. 
In this regard the activities of Foote, Cone 
& Belding contribute proof of the presence 
here of FH. In its “educational” work its 
participation in conferences and meetings, 
it was the regularly accepted representative 
of FH whether it characterized itself as an 
“advertising agency” or some other kind of 
an agency. In United States v. United States 
Alkali Export Association, Inc., supra., (Un- 
reported Opinion page 8), Judge Leibell 
said: 

“&k * * The agents thus employed by a 
corporation are not restricted to the class 
of individuals, but may be partnerships, 
corporations or other forms of business 
entities. It would be anomalous to fix 
jurisdiction upon the acts of an_ indi- 
vidual agent and refuse to fix jurisdiction 
upon phe same acts of a corporate agent. 

It is not necessary to decide whether FH 
could be found present upon the activities 
of Foote, Cone & Belding alone. United 
States v. Scophony Corporation of America 
[1948-1949 TrapE CAsEs J 62,238], 333 U. S. 
795, 817, does not favor such a “pulveriz- 
ing’ approach and I agree with Judge Lei- 
bell in United States v. United States Alkali 
Export Association, Inc., supra., page 7, that 
the particular facts of the case must be 
weighed together as a composite whole and 
not considered independently to determine 
whether each fact alone is sufficient to 
establish presence. It is enough to note that 
the activities of Foote, Cone & Belding 
round out the picture of presence based 
upon the activities of the Information Center. 


[Convenience] 


Coming to the question of whether a 
trial in this forum would subject these 
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two defendants to unfair inconvenience, it 
appears that there is no forum more con- 
venient than this. As in Latimer v. S/A In- 
dustrias Reunidas F. Matarazzo, supra., de- 
fendant’s home office is in a foreign coun- 
try. Further, in this case, the relief sought 
could not be obtained there. The laws 
alleged to be violated are those of this 
forum. Many of the acts upon which the 
claim is based occurred here, although 
probably more occurred in Switzerland. 
The business transacted here is an import- 
ant part of defendants’ total business. The 
problems of proof in a case such as this 
would be difficult wherever the case was 
tried. The problem of gathering the evi- 
dence for trial here is not so overwhelming 
that I should conclude that these two de- 
fendants should not be tried at all. Taking 
into account the widespread international 
trade which these two organizations have 
undertaken to oversee, they may be ex- 
pected to meet more easily than most the 
problems of trial in a distant forum. 


Accordingly, as to these defendants, the 
motions are denied. 


[Foreign Manufacturing Subsidiaries] 


Two other moving defendants, Gruen, 
S. A. and Wittnauer, S. A., are Swiss 
manufacturers which are related by stock 
ownership to American companies of the 
same name which distribute their products 
in this country.. Their presence is estab- 
lished only by attributing to them the ac- 
tivities of their American affiliates. 


Gruen, S. A., is a wholly owned sub- 
sidiary of Gruen Watch Company, an Ohio 
corporation (hereafter referred to as Gruen 
Ohio). Both Gruen companies are defend- 
ants. Gruen, S. A. has no property in this 
country and does not directly carry on ac- 
tivities here. It is the theory of the govern- 
ment that although in form it is a subsidiary 
in actuality it controls its parent Gruen 
Ohio. The record does not support this 
claim. The principal reliance of the govern- 
ment is upon correspondence between Ben- 
jamin Katz, President of Gruen Ohio, and 
Henri Thiebaud, Manager of Gruen, S. A. 
Although Mr. Katz is deferential to Mr. 
Thiebaud, the correspondence does not 
establish Mr. Thiebaud’s control. The def- 
erence is that often found in the person 
with financial control to the expert who 
possesses the know-how of the trade but 
not control. The correspondence does 
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establish, however, the intimacy of the rela- 
tionship between the two companies and 
their common concern with the welfare of 
each and the subordination of their indi- 
vidual actions to a jointly formulated policy. 


Wittnauer Et Cie, S. A. (hereafter re- 
ferred to as Wittnauer), is a wholly owned 
Swiss subsidiary of the Longines-Wittnauer 
Watch Company (hereafter referred to as 
Longines), a New York corporation. Witt- 
nauer assembles watches and sells them in 
Switzerland to distributors for resale. 
Longines is the exclusive distributor for 
the United States. Wittnauer has no prop- 
erty in the United States and does not 
directly carry on any activities here. It is 
the government’s contention, however, that 
it controls Longines. The government’s 
claim of control is based upon the Collec- 
tive Convention to which Wittnauer is a 
signatory and which binds its foreign 
affliates, and upon a letter from Wittnauer 
to Longines emphasizing that Longines must 
conform to the Collective Convention. The 
letter shows concern but not control. 


As to both Gruen and Wittnauer, how- 
ever, if the cause of action alleged is proved, 
the court has jurisdiction. Although in each 
case the American parent has financial con- 
trol of the Swiss subsidiary, the complaint 
alleges that it has voluntarily subjected it- 
self as an affiliate to the restrictive domi- 
nance of the Swiss industry. Granted the 
Swiss affiliate did not and could not compel 
the submission of the American parent, the 
American parent has submitted itself to 
important policy controls by its subsidiary 
by permitting the subsidiary to bind it to 
the collective convention and by permitting 
the subsidiary to participate as a member 
of FH. The American parent may have 
bought the Swiss company but the Swiss 
company through its know-how and its col- 
lective Swiss relationship determines what 
watches the American parent shall sell and 
at what price and terms and the American 
company has committed itself to acquiesce. 
Also, it has in a sense pledged its sub- 
sidiary to the controlling Swiss forces as 
an earnest for its own conduct in the 
United States. The Swiss affiliate may be 
fined or penalized for action by the American 
parent here. It is unrealistic to speak in 
terms of corporate separation when both 
have agreed that acts by one corporation 
visit penalties upon the other and that one 
as a member and its dealings through FH 
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sets the conditions for the actions of the 
other. To that extent the two affiliates do 
not deal with each other as independents 
and it is a sufficient dissolution of the cor- 
porate barrier to make the acts of one the 
acts of the other in determining “presence.” 
Heeding United States v. Scophony Corpora- 
tion of America, supra, taking an overall 
look at the Longines-Wittnauer relation- 
ships, they are a corporate partnership with 
a single program. Sanctions imposed in 
Switzerland upon Wittnauer coerce action 
by Longines. Restrictive trade practices in 
the United States market by Longines 
serve Wittnauer. Their commitments in 
Switzerland are that they will deal as one 
here. If the facts alleged in the complaint 
are true, the corporations have in fact dealt 
as one. See Giusti v. Pyrotechnic Industries, 
9 Cir. [1946-1947 Trane Cases J 57,504], 156 
F. 2d 351, 354. These conclusions are 
equally applicable to Gruen. 


For the purposes of a pre-trial motion 
the substantive allegations of the complaint 
are taken as true, even so far as they bear 
on jurisdiction over the person. Reese vw. 
American Red Ball Transit Co., W. D. Pa., 
107 F. Supp. 549, 550; McGuire v. Parker, 
W. D. Mo., 78 F. Supp. 199. Otherwise 
we would have to try out the entire com- 
plaint charged. Where the absence from 
the forum of a foreign corporation is de- 
terminable from factors apart from the 
nature of the cause of action (such as the 
absence of ownership of property, bank 
accounts, offices, etc.) and proof of the sub- 
stantive allegations of the complaint would 
do nothing itself to establish its presence in 
the forum, a defendant’s motion to dismiss 
can profitably be determined at a hearing 
in advance of trial. In such a case, regard- 
less of how it is decided it will narrow the 
issues to be tried, whereas here there would 
be no saving at best, and a complete duplica- 
tion at worst. The whole tenor of F. R. 
C. P. 12(b) points to the conclusion that a 
plaintiff is not to be put to the proof of the 
substantive allegations of his complaint on 
a pre-trial motion. In addition to the Reese 
and McGuire cases cited, supra., see also the 
analogous cases, Melanson v. Bay Store 
Dredging and Contracting Co., D. C. Mass., 
62 F. Supp. 482, 485, in which the court 
refused to try out the question of maritime 
jurisdiction in advance of trial and Bagby 
v. Cleveland Wrecking Co., W. D. Ky., 28 
F. Supp. 271, 272, in which the court re- 
fused in advance of trial to determine 
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whether the transaction in question was 
interstate commerce and that it thus had 
jurisdiction of the subject matter. 


Cannon Manufacturing Co. v. Cudahy 
Packing Co., supra., distinguished cases like 
the one at bar. Justice Brandeis said: 


““s * * There is here no attempt to 
hold the defendant liable for an act or 
omission of its subsidiary or to enforce 
as against the latter a liability of the 
defendants ++ =*2 “pu d07- 

He cited cases where on the question of 
substantive liability corporate independence 
was disregarded, a tax case, a patent in- 
fringement case and two cases relating to 
railroad regulation. It is a fair implication 
from the opinion that if corporate entities 
may be disregarded to establish liability 
they may also be disregarded in establish- 
ing jurisdiction over the person insofar as 
it depends upon the acts upon which the 
substantive liability was based. Antitrust 
violations are analogous to the subject mat- 
ter of the cases Justice Brandeis dis- 
tinguished. 


Here there is a further distinction, juris- 
diction over the parent is not being sought 
through a subsidiary but jurisdiction of the 
subsidiary is being sought through the 
parent. We are free of the danger that a 
corporation may be drawn into litigation 
in a strange forum by the acts of someone 
relatively unfamiliar with its major policies 
and unimportant in its corporate hierarchy. 
Here, the court already has jurisdiction 
over the parental policy making body 
which gave its deliberate assent to the al- 
leged unlawful enterprise. It is not too 
violent an act to extend jurisdiction to the 
subsidiary through which the policy in 
question, lawful or unlawful, was in a large 
measure to be carried out. 


As to the possibility of unfair incon- 
venience in compelling the two Swiss com- 
panies to stand trial here, we have the 
counterbalancing factors that there is no 
other more convenient forum in which they 
may be tried. As to the very subject matter 
of this action, if the complaint be true, 
they have so intertwined their action with 
that of their American affiliates that it 
would be unwise to attempt to force sepa- 
rate trials even if they could be had. Such 
a severance of defendants might well emas- 
culate the proof of the plaintiff as well as 
prevent its obtaining the complete injunc- 
tive relief to which it would be entitled. 
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Further, the long and intimate relationship 
between Swiss and American affiliates, and 
the complete lack of conflicting financial 
interests between them assures that the 
facilities of the parental home office will 
provide the Swiss affiliate with a well 
equipped and hospitable base from which 
to pursue its litigation in this forum. Bal- 
ancing the inconveniences to the two Swiss 
companies Gruen and Wittnauer against 
the inconveniences to the plaintiff if their 
cases were severed and dismissed, it is my 
conclusion that it is not unfair to compel 
them to stand trial here. 


Accordingly, Gruen, S. A. and Wittnauer 
Et Cie, S. A. were properly found here 
and served and their motions must be de- 
nied without prejudice, of course, to any 
motion based upon the proof actually ad- 
duced at the trial. 


[Foreign Manufacturer—American 
Distributor] 


The fifth moving defendant is Eterna A. 
G. Uhrenfabrik (hereafter referred to as 
Eterna, A. G.). It is a Swiss corporation 
manufacturing watches under the name 
“Eterna”. Its sole United States distribu- 
tor is Eterna Watch Company of America 
(hereafter referred to as Eterna N. Y.), a 
New York corporation, also a defendant in 
this action. Eterna, N. Y., although once 
a wholly owned subsidiary of Eterna A. G., 
is no longer so held. It was transferred te 
two other Swiss firms on January 1, 1952. 
Eterna states that Eterna N. Y. was orig- 
inally an independent distributor of Eterna 
watches. On March 16, 1939, Eterna A. G. 
bought its entire capital stock. In 1952 it 
decided to sell it, however, because of 
difficulties in supervising and distribution 
at such a distance from its principal place 
of business. There consideration recited 
for the transfer was one dollar. Eterna 
N. Y., however, agreed in consideration 
for its designation as sole distributor of 
Eterna products: that it would not handle 
competing products; that it would have 
a sales policy which would protect the 
name “Eterna”; that it would not re-export 
Eterna products; that it would employ a 
sales manager whose exclusive work would 
be the sale of Eterna products; that it 
would conduct its organization so as to 
ensure that “Eterna” at all times would 
“legally be an autonomous business enter- 
prise in the United States”. It was also 
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part of the understanding that the then 
staff of Eterna N. Y., would be continued. 
It also agreed to discuss in advance pro- 
posed advertising and publicity as to Eterna 
products. The agreement required con- 
tinuance of the then corporate office except 
upon Eterna A. G.’s approval of change. 
Eterna A. G. held title to the furniture 
until the distribution agreement ran five 
years. The contract is subject to termina- 
tion by either party on six months notice. 
The agreement between Eterna A. G. and 
the parents of Eterna, N. Y. provide that 
in the event of termination of the distribu- 
tion agreement, Eterna A. G. has the option 
to compel them to reconvey the corporate 
stock of Eterna N. Y. for a nominal con- 
sideration. The distribution agreement also 
gives Eterna A. G. the option to require 
Eterna N. Y. to drop “Eterna” from its 
name if the distribution agreement is termi- 
nated. Eterna claims that these provisions 
are simply to protect its name, that the 
agreement to recovery of the stock for a 
nominal consideration anticipated a recon- 
veyance of the shell of the corporation 
stripped of the assets and liabilities. 


Correspondence between Eterna A. G. 
and Eterna N. Y. shows that the former 
maintained a vigilant observation upon the 
latter’s sales policy and called upon both 
Eterna N. Y. and its Swiss parents to 
account for certain objectionable sales tac- 
tics. Nevertheless, it also appears that 
Eterna, N. Y. persisted in some of these 
practices which Eterna A. G. found objec- 
tionable. 

The first question is whether the inde- 
pendence of Eterna N. Y. is so reduced 
that its activities become the activities 
of Eterna A. G. The absence of corporate 
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affiliation is not controlling. If Eterna N. 
Y. is merely the local agent of Eterna A. G. 
rather than one who independently buys 
from it for resale, its activities may be 
attributed to its principal. The arrange- 
ment between the two organizations seems 
to be that Eterna N. Y. may operate inde- 
pendently only as long as it does as Eterna 
A. G. wishes on major matters. If it fails 
to acquiesce on a matter of major import- 
ance, Eterna A. G. has power not only to 
cease doing business with Eterna N. Y., 
but to resume control of the corporation 
and operate it itself. Again it is unrealistic 
to think that the employees and officers 
of Eterna N. Y., with such a possibility 
before them, feel free to deal independently 
with Eterna A. G. The distribution agree- 
ment under these circumstances reduces 
Eterna N. Y. to the status of agent. See 
Bach v. Friden Calculating Mach. Co., 6 Cir., 
167 F. 2d 679; Clover Leaf Fr. Lines v. 
Pacific Coast Wholesalers Assn., 7 Cir., 166 
F. 2d 626; Carroll Electric Co. v. Freed-Eise- 
mann Radio Corp., C. A. D. C., 50 F. 2d 
993. 


As in the cases of the other moving 
defendants, to require Eterna A. G. to 
stand trial here would not subject it to 
unfair inconvenience. There is no alter- 
native forum. The cause of action arose 
here. Many of the acts in question are 
alleged to have occurred here. The volume 
of its business with Eterna N. Y. and its 
long standing relationship with its per- 
sonnel should enable it to minimize the 
disadvantage of a trial away from its home 
office. 


Each of the defendants’ motions is de- 
nied. Settle order on notice. 


[] 68,097] Charles Walder, et al. v. Paramount Publix Corporation, et al. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Stockholders—Future Corporate Offlcer.—Although individual plaintiffs conceded that 
as stockholders they could not maintain an action for treble damages for an injury 
sustained by the corporation, the plaintiffs contended that they sustained damages to” 
their business or property separate and distinct from the damages caused to the 
corporation. They alleged the impairment of their stock in certain corporations and the 
deprivation of the opportunity to earn management fees which might have been available 
to them. The court held that a stockholder cannot recover for the impairment of his 
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stock by a combination in restraint of trade and that the loss of a corporate office and 
the salary incident thereto are not injuries to business or property within the meaning of 
the antitrust laws. 

See Private Enforcement and Procedure, Vol. 2, J 9005.55, 9005.85. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Effect of Release.—Defendants’ motion for a summary judgment on the 
ground that the plaintiffs executed a general release in favor of one of the alleged co- 
conspirators which operated to release all other joint tort feasors named as defendants 
was denied on the ground that a substantial issue of fact existed as to the scope of the 
release. 

See Private Enforcement and Procedure, Vol. 2, { 9010.700. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring 
Suit—Trustees of Dissolved Corporation—Defendants’ motion for a summary judgment 
on the ground that an antitrust cause of action brought on the behalf of a dissolved 
corporation by individuals constituting the last board of directors, as trustees, abated 
because the suit was not brought within three years of the corporation’s dissolution, as 
required by Florida law, was granted. At common law, the dissolution of a corporation 
is analogous to the death of an individual. All pending actions are abated and no further 
actions can be brought by or against the corporation. Under the law of Florida, the 
state in which the dissolved corporation had been incorporated, dissolved corporations 
are continued for three years for the purpose of prosecuting and defending suits by or 
against them. Also, the Florida law provides that upon the dissolution of a corporation, 
its directors shall be the trustees thereof with the power to sue and be sued. However, 
the directors were trustees only for a period of three years after the dissolution. 
Therefore, since the corporation had been dissolved more than three years prior to the 
institution of the present suit, the trustees could not maintain the present action, The 
court further held that the pendency of a Government antitrust action against certain of 
the defendants did not, under Section 5 of the Clayton Act, affect the dissolution pro- 
visions of the Florida law. 


See Private Enforcement and Procedure, Vol. 2, { 9005.95, 9010.275. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—Applicable Statute—Absence from State.—In a 
treble damage action brought in the District Court for the Southern District of New 
York, it was held that a Florida three-year statute of limitations was applicable. Although 
the applicable limitation period is determined by the law of the forum, New York 
borrows the limitation period of the state where the cause of action arose, which, in the 
present case, was in Florida. In an attempt to overcome cut-off dates barring damage 
claims prior to a certain date, the plaintiffs contended that the limitation period was 
tolled because the defendants were absent from the state. The issue, which was raised 
on a motion for summary judgment, was not determined because there existed a genuine 
issue of fact as to the defendants’ activities in the state. 


See Private Enforcement and Procedure, Vol. 2, f 9010.100. 


Private Enforcement and Procedure—Suit for Injunctive Reliefi—Necessary Aver- 
ments to State Cause of Action—Threatened Injury.—A defendant’s motion for a sum- 
mary judgment on the ground that the complaint did not state a claim upon which 
injunctive relief could be granted was denied because the complaint alleged a continuing 
conspiracy having its impact on the plaintiff. 


See Private Enforcement and Procedure, Vol. 2, J 9022.50. 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Be Liable— 
Latecomers to Conspiracy.—Defendants’ motion for the dismissal of a complaint on the 
ground that they cannot be held for acts committed before they came into existence 
was denied. The complaint charged that the defendants joined an alleged conspiracy, 
which was formed prior to their existence. Under principles of conspiracy law, the 
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defendants may be held as fully liable as the original or earlier participants in the 


conspiracy. 


See Private Enforcement and Procedure, Vol. 2, § 9006.10. 
For the plaintiffs: Henry Pearlman, New York, N. Y. 


For the defendants: 


Louis Phillips for Paramount Pictures Inc. (In Dissolution), 


Paramount Pictures Corporation, and Paramount Film Distributing Corporation. Js 


Miller Walker for RKO Radio Pictures, Inc. 


Pictures Distributing Corporation. 


Robert W. Perkins for Warner Bros. 


Herbert B. Lazarus for American Broadcasting- 


Paramount Theatres, Inc. (formerly named as referred to in the complaint as United 


Paramount Theatres, Inc.). 


Dwight, Royall, Harris, Koegel & Caskey for Twentieth 


Century-Fox Film Corporation, a New York corporation (In Dissolution). Schwartz & 


Frohlich for Columbia Pictures Corporation. 


of New York, N. Y. 
Opinion 
Epwarp WEINFELD, District Judge [Jn 
full text): This is an action for treble 


damages and injunctive relief for alleged 
violations of the anti-trust laws (15 U.S. C. 


$1 et seg.). The defendants move for 
summary judgment on a number of 
grounds. 


[Plaintiffs] 


The action was brought by: (1) Charles, 
Ethel, Alvin and Lester Walder, individ- 
ually; and (2) as trustees of Tivoli Theatre, 
Inc., dissolved (referred to herein as 
TIVOLI); (3) Charles and Ethel Walder 
as trustees of Tivoli Operating Corporation, 
dissolved (referred to herein as OPER- 
ATING); (4) Tivoli Amusement Company, 
Inc. (referred to herein as AMUSE- 
MENT); (5) The Walwal Corporation (re- 
ferred to herein as WALWAL,). The four 
individual plaintiffs were the sole stock- 
holders, officers and directors of TIVOLI, 
WALWAL and AMUSEMENT, and 
Charles and Ethel Walder were members 
of the last board of directors of OPER- 
ATING. 

The action centers about the Tivoli 
Theatre, a motion picture house in Miami, 
Florida, which at various times from 1928 
to date was owned or operated by one or 
another of the corporate plaintiffs. 

In 1928 TIVOLI, a Florida corporation, 
became the owner and operator of the 
Tivoli Theatre. In 1931 it transferred the 
fee to WALWAL but continued to operate 


1Except the defendants Paramount Pictures 
Corporation and American Broadcasting-Para- 
mount (sued here as United Paramount) who 
were not parties to the government suit. 

266 F. Supp, 323 [1946-1947 TRADE CASES 
157,470], 70 F. Supp. 53 [1946-1947 TRADE 
CASES 157,526], 334 U. S. 181 [1948-1949 
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E. Compton Timberlake, of counsel. All 


the theatre as lessee until 1937. OPER- 
ATING was organized in 1936 and in 1937 
became the lessee of the theatre and con- 
tinued to operate it until 1947, Since 1947 
the theatre has been operated by AMUSE- 
MENT as lessee. This action was com- 
menced September 4, 1951. 


[Alleged Antitrust Violations | 


In substance the plaintiffs claim that 
from 1928 to date the defendants, who 
are motion picture distributors, conspired 
among themselves and with Paramount 
Enterprises, Inc., an exhibitor operating 
in Miami, to prevent the Tivoli Theatre 
from exhibiting pictures on a “first run” 
and from obtaining subsequent runs on a 
competitive basis; that this conspiratorial 
action coerced the individual plaintiffs into 
agreeing to the formation of OPERATING, 
in which Paramount Enterprises, Inc. re- 
ceived a 50% stock interest, and the plain- 
tiff WALWAL the other 50%; further that 
in 1937 WALWAL as owner and TIVOLI 
as lessee or operator of the Tivoli Theatre, 
and the individual plaintiffs as stockholders 
of the two corporations, were coerced into 
substituting OPERATING as lessee in 
place and stead of TIVOLI; that plaintiffs 
were further coerced into surrendering to 
several of the co-conspirators over half the 
proceeds of the theatre during the period 
when OPERATING was the lessee. The 
complaint incorporates by reference the 
decrees entered against the defendants? in 
United States v. Paramount Pictures, Inc. 


TRADE CASES f 62,244], 85 F. Supp. 881 [1948- 
1949 TRADE CASES {f 62,473]. These decrees 
are pleaded under §5 of the Clayton Act, 15 
U. S. C. $16. See Hmich v. General Motors 
[1950-1951 TRADE CASES { 62,778], 340 U. 5S. 
558. 
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[Summary Judgment] 


The defendants’ motion, which seeks 
summary judgment or, in the alternative, 
partial summary judgment in favor of some 
of the defendants against all of the plain- 
tiffs, is based on various distinct grounds, 
each directed against one or more plaintiffs. 


[Right to Sue] 


First, it is urged that the individual plain- 
tiffs have no standing to sue. The plea 
must be upheld. The individual plaintiffs 
neither owned nor operated the Tivoli 
Theatre. They were stockholders in 
WALWAL and TIVOLI which either 
owned or operated the theatre until 1937, 
when OPERATING took over. The plain- 
tiffs concede that as such stockholders they 
cannot maintain an action for treble dam- 
ages for an injury sustained by the corpo- 
ration but they contend they sustained 
individual damages to their business or 
property by reason of the defendants’ con- 
duct separate and distinct from the damages 
caused to the corporation, They claim 
first that the defendants’ actions forced 
them to cause WALWAL to replace 
TIVOLI as the lessee of the theatre with 
OPERATING, in which defendant Para- 
mount Enterprises acquired half the stock 
—thus in effect requiring them to sur- 
render 50% of the leasehold. Second, they 
claim they were deprived of the opportunity 
to earn management fees or other income 
as individuals which, but for the defend- 
ants’ control of OPERATING would have 
been available to them. No breach of any 
contract of employment is alleged. 


Patently the first claim is based on the 
alleged impairment of plaintiffs’ stock in 
either WALWAL or TIVOLI and the 
second claim is clearly based upon alleged 
deprivation of salary anticipated as an in- 
cident of their relationship to the corpora- 
tion. Neither of these claims may be 
pressed for “a stockholder cannot recover 
for the impairment of his stock by com- 
bination in restraint of trade; a creditor 
cannot recover for impairment of the cor- 


3 Westmoreland Asbestos Co., Inc. v. Johns- 
Manville Corp., S. D. N. Y., 30 F. Supp. 389, 
391, affd. on opinion below 113 F. 2d 114; Con- 
ference of Studio Unions v. Loew’s Inc., 9 Cir. 
[1950-1951 TRADE CASES f 62,953], 193 F. 2d 
51, 54, cert. denied, 342 U. S. 919; Karseal Cor- 
poration v. Richfield Oil Corporation, 9 Cir. 
[1955 TRADE CASES { 68,020], 221 F. 2d 358, 
363; Gerli v. Silk Assn. of America, S. D. N. Y., 
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porate debtor’s ability to pay an indebted- 
ness in an action against a third party for 
treble damages for violation of the Anti- 
Trust laws, and finally, neither loss of 
corporate office and salary incident thereto, 
nor injuries to a corporate officer’s general 
creditor are injuries to his business or prop- 
erty within the meaning and intent of the 
Anti-Trust laws.”* Finally, if as plaintiff 
contends OPERATING is entitled to re- 
cover the 50% stock interest held by Para- 
mount Enterprises, as well as any dividends 
received thereunder, the individual plaintiffs 
as the sole stockholders of WALWAL 
would in any event be made whole. 
This branch of the motion is granted. 


[Effect of Release] 


Second, the defendants seek summary 
judgment against WALWAL and Charles 
and Ethel Walder as individuals based 
upon a general release executed by them 
August 17, 1948 in. favor of Paramount 
Enterprises, Inc. They contend that since 
Paramount Enterprises is named as a co- 
conspirator the release, which contained 
no reservation of rights, also operated to 
release all other joint tort feasors named 
as defendants herein with respect to all 
claims which accrued on or before August 
17, 1948. 


There are general clauses in the release 
sufficiently broad to bar the plaintiffs’ 
present claims. -However, the first ‘““where- 
as” clause suggests a narrower scope. It 
states that the parties have had dealings 
and transactions relating to the “Tivoli 
Theatre and its equipment” and that dis- 
putes have arisen “with reference thereto 
and otherwise.” ‘The defendants, in addi- 
tion to the general clauses rely on the 
words “and otherwise,’ but the “whereas” 
clause read as a whole appears to imply 
a more limited scope than that for which 
they contend.* Whether the release was 
limited to the claims relating to equipment 
and repairs or was sufficiently broad to en- 
compass all claims arising out of the oper- 
ation of the theatre including anti-trust 


36 F. Supp. 959; Corey v. Boston Ice Co., D. 
Mass., 207 Fed. 465. 

4Of. Vines v. General Outdoor Advertising 
Co., 2 Cir. [1948-1949 TRADE CASES f 62,340], 
171 F. 2d 487, 492; Murphy v. City of New York, 
190 N. Y. 413, 415. The defendants insist that 
this being a Florida release, its effect is gov- 
erned by Florida law, and cite numerous cases 
in which the release of one joint tort feasor 
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violations, is not altogether clear from the 
face of the document. In view of this 
ambiguity the intention of the parties be- 
comes relevant.’ Thus a substantial issue 
of fact exists which requires the denial of 
the motion for summary judgment. 


[Right of Dissolved Corporations to Sue] 


The defendants next urge that the causes 
of action asserted on behalf of TIVOLI 
and OPERATING have wholly abated be- 
cause suit was not brought within three 
years of their dissolution as required by the 
Florida statute. TIVOLI was dissolved 
more than 14 years prior to the commence- 
ment of suit and OPERATING was dis- 
solved in 1948, the exact date being in 
dispute. The actions are brought on behalf 
of the corporations by the individuals con- 
stituting the last board of directors “as 
trustees”. 

At common law, the dissolution of a cor- 
poration is analogous to the death of an 
individual. All pending actions are abated 
and no further actions can be brought by 
or against the corporation. However, a 
dissolution statute may artificially continue 
the existence of the corporation for the 
stated period to permit it to prosecute or 
continue suits either in its own name or in 
the name of trustees. 

The conditions of corporate dissolution 
are “not procedural or controlled by the 
rules of the court in which the litigation 
pends,’" rather they are matters which 
rest wholly with the State of incorporation, 
and over which the Federal Government 
has no control. Consequently, if a corpo- 
ration lacks capacity to sue by reason of 
dissolution under State law, it cannot sue 
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in the Federal courts even on a federally 
created right.” Nor can the pendency of 
Umited States v. Paramount Pictures affect 
the dissolution provisions of Florida law 
under section 5 of the Clayton Act, 15 
U.S. C. §16, tolling statutes of limitation 
during the pendency of government anti- 
trust actions. Once the statutory period 
has expired the corporation, absent special 
saving provisions, is defunct for all pur- 
poses and the corporation or trustees may 
not thereafter maintain suit. And the fact 
that the statutory period of grace is less 
than the remaining period of any statute 
of limitations applicable to a chose of action 
existing in favor of the corporation does not 
matter. The corporation by its voluntary 
action has curtailed its own existence and 
an incident of its action is the contraction 
of the period within which to bring suit.” 


The fundamental difference between the 
parties is whether after dissolution a three 
year period, as defendants contend, or a 
twenty year period as plaintiffs urge, gov- 
erns. In any event, with regard to OPER- 
ATING, an issue of fact defeats the 
motion for defendants claim that dissolution 
occurred on August 17, 1948 while plain- 
tiffs insist that it did not take place until 
October 12, 1948, within three years of 
the filing of this suit. On the other hand, 
it is undisputed that TIVOLI had dis- 
solved on August 7, 1937. 

The defendants rely upon § 612.47 which 
provides that dissolved corporations shall 
be continued for three years for the purpose 
of prosecuting and defending suits by or 
against them and to enable them to wind 
up corporate affairs. It contains no refer- 


was held to release all. However, the defend- 
ants overlook the fact that in these cases there 
was no question but that the release covered 
the claim under consideration and also that 
under the Florida decisions parol evidence is 
admissible to show the intent of the parties 
where ambiguity exists on the face of the con- 
tract. Milton v. Burton, 79 Fla. 266, 84 So. 147; 
Jackson Vv. Parker, 15 So. 2d 451, 459. The 
question here is not one of varying the terms 
of the release, but of determining what claims 
were encompassed by it. 

> Both parties draw support for their re- 
spective positions from the correspondence 
leading up to the execution of the release. 

6 Defendants’ reliance on Combined Bronx v. 
Warner Bros., S. D. N. Y., Civ. No. 91-58, de- 
cided March 21, 1955, is misplaced. It is clear 
from Judge Ryan’s opinion that he upheld the 
release against a claim of duress because the 
uncontroverted evidence showed that the parties 
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had negotiated at arms length through com- 
petent counsel. 

1 Oklahoma Gas Co. v. Oklahoma, 273 U. S. 
257, 260. 

8 Ibid; The Greyhound, 2 Cir., 68 F. 2d 832; 
Sedgwick v. Beasley, D. C. Cir., 173 F. 2d 918; 
United States v. Safeway Stores, 10 Cir., 140 
F. 2d 834; Rule 17(b), Federal Rules of Civil 
Procedure. 

» “How long and upon what terms a state- 
created corporation may continue to exist is a 
matter exclusively of state power.’ Title Co. 
0.. Wilcos Blidga Corp, 3027 U2"S: 120, 127; 
Hopkins Saving Assn. v. Cleary, 296 U. S. 315, 
337; Seaboard Terminals Corporation v. Stand- 
Grail, Coss. DANY. 2d: Ey. Supp. 566. 

See, International Pulp Hquip. Co. v. St. 
Regis Kraft Co., D. Del., 54 F. Supp. 745; 
Charles A. Zahn Co. v. United States, Ct. Cl., 
6. F. Supp. 317; Kieckhefer v. United States, 
CiiChy +4 hi) Supp 101s Awe Bates Co, wv. 
United States, Ct. Cl., 3 F. Supp. 245. 


1 68,097 


70,548 


ence to any actions by trustees of the 
corporation. The plaintiffs urge that 
§ 612.47 is inapplicable since they bring 
the action as trustees under §§ 612.48 and 
612.49 which provide that upon dissolution 
of the corporation its directors shall be the 
trustees thereof with power to settle and 
wind up its affairs and in their names as 
trustees to sue and be sued; that neither 
§ 612.48 nor §612.49 contains any refer- 
ence to § 612.47 with its three year provi- 
sion or to any other period of limitation. 
Accordingly they contend that the general 
limitation provision found in § 610.37 which 
for some purposes extends the term of the 
trustees to twenty years, is controlling. 


In my view, the various sections of the 
Florida dissolution statute were intended 
to be read as an integrated whole, and not, 
as plaintiff contends, a series of unrelated 
sections.“ Section 612.47 suspends for 
limited purposes, and for a three year pe- 
riod, the otherwise automatic incidents of 
corporate death. The sections that follow ” 
merely prescribe the form and details of 
the corporation’s continued but limited 
existence. Thus §§ 612.48 and 612.49 which, 
among other matters, provide for substi- 
tution of the trustees as parties in place of 
the dissolved corporation, vest in those 
trustees powers almost identical with those 
of the corporation under § 612.47. It would, 
therefore, hardly seem logical to apply an 
entirely different period in which the 
powers are exercised by the trustees acting 
in the name of the corporation as dis- 
tinguished from the corporation acting in 
its own name. 


Moreover, §610.37 does not support 
plaintiff's contention. By its own terms, the 
section is limited to matters involving real 
property which the corporation holds of 
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1 McClung v. Hill, 5 Cir., 96 F. 2d 236, 238; 
see also Gerstel v. William Curry’s Sons Co., 
157 Fla. 216, 25 So. 2d 560, 562. 

2 Fla. Stats. of 1941, §§ 612.48-612.64. 

B Courson v. Paramount, S. D. Fla. 1950, Civ. 
No. 3446-M. 

4 Sunshine v. Golden Arms Apartments Corp., 
47 So. 2d 1, 2; Gristel v. William Curry’s Sons 
Co., 25 So. 2d 560, 562; Howell Turpentine Co. 
v. Commissioner, 5 Cir., 162 F. 2d 319, 324; 
McClung v. Hill, 5 Cir., 96 F. 2d 236, 238. See 
also Neville v. Lemington Hotel Corporation, 47 
So. 2d 8; State v. Barker, 141 So. 2d 321; Howe 
v. Robinson, 20 Fla. 352. 

1 Chattanooga Foundry & Pipe Works v. At- 
lanta, 203 U. S. 390; Hoskins Coal & Dock Corp. 
v. Truax Traer Coal Co., 7 Cir. [1950-1951 
TRADE CASES f 62,925], 191 F. 2d 912. 
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record in the State of Florida. Further, as 
to these matters, it supplements § 612.48 
by extending the time during which the 
trustees may act to twenty years—strongly 
supporting the view that the powers 
granted under §612.48 are limited to a 
lesser period. 


Finally, with but one exception™ the 
decisions of both the Florida Supreme 
Court and the Federal courts offer strong, 
if not conclusive, support to the position 
that “when a corporation is dissolved its 
directors become trustees for a period of 
three years in order to settle its affairs 
and to prosecute suits in its name.” Ac- 
cordingly the motion is granted as to 
ANd 


[Statute of Limitations] 


Next the defendants take the position 
that all the plaintiffs’ claims are barred in 
varying degrees as to each defendant by 
the statute of limitations. The limitation 
period not having been specified by Con- 
gress, the appropriate period is determined 
by the law of the forum.” However, New 
York borrows the limitation period of the 
“state or country where the cause of action 
arose.” *® It is beyond question that this 
cause of action arose in Florida and that 
Florida’s three year statute of limitations 
is applicable.* 


The defendants concede that during the 
pendency of the Paramount case the Florida 
statute was tolled.” However, by applying 
the lapsed time from the termination of 
the Government’s suit against each defend- 
ant until the filing of this action, and 
deducting such period from the three year 
limitation, a remainder is arrived at. Apply- 
ing this remainder to the period prior to the 
commencement of the Government’s suit 


18 New York Civil Practice Act, § 13. 

7 Fla. Stats. of 1941, § 95.11(5). 

8’ Crummer Co. v. DuPont, N. D. Fla. [1955 
TRADE CASES {f 67,980], 117 F. Supp. 870; 
Seaboard Terminals Corporation v. Standard Oil 
Co., S. D. N, Y., 24 F. Supp. 1018, affd. 104 F. 
2d 659; Momand v. Universal Film Hachange, 
D. Mass., 43 F. Supp. 996, 1008. Cf. Cope v. 
Anderson, 331 U. S. 461, 466. 

19 Except the defendants Paramount Pictures 
Corporation and American Broadcasting-Para- 
mount (sued here as United Paramount) who 
were not parties to the Government suit. These 
defendants contend that claims against them 
arising more than three years prior to the in- 
stitution of this action are barred. 

2 The Paramount case was terminated at dif- 
ferent times against different defendants. 
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a cut-off date is reached for each defendant 
barring all damages prior thereto.” 


Plaintiffs do not dispute the defendants’ 
calculations but to overcome the cut-off 
dates urge that the limitation period was 
further tolled on the ground the defend- 
ants were absent from the State.’ The 
defendants, on the other hand, concede they 
did not file certificates of qualification prior 
and subsequent to the Governrnent’s suit,® 
but assert they were transacting business in 
Florida throughout the entire period here 
involved “within the meaning of the venue 
DLOWMSIONSMOUEIS Wass. Aly 822) the 
plaintiff disputes this and, in the reverse 
of the usual situation, contends the defend- 
ant had insufficient contacts in the State 
to have been deemed present for the pur- 
poses of suit. Here is a disputed issue of 
fact and a substantial one. 

While the moving affidavits contain little 
evidence of probative value the defendants 
rely upon certain allegations in the com- 
plaint to the effect they were engaged in the 
distribution of motion pictures in the State 
of Florida. But these allegations do not 
state at what time or to what extent the 
defendants were so engaged, and in several 
instances they allege that the business was 
conducted by the defendants or their sub- 
sidiaries. Such allegations are insufficient 
to support the conclusion that the defend- 
ants were present for purposes of suit.” 


As to the defendant Paramount Distribut- 
ing Corporation, the complaint asserts that 
at all times mentioned, it was engaged in 
the distribution branch of the motion pic- 
ture industry in the State of Florida, and 
plaintiffs’ affidavit in opposition to the 
motion assays no explanation of this allega- 
tion. Still, I am of the view that the failure 
of the affidavit to touch on this point does 
not of itself entitle the defendant to sum- 
mary judgment.” In any event upon the 
papers before me it does not appear that 
there is no genuine issue of fact on this 
subject. 
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In view of the sharp factual dispute this 
branch of the defendants’ motion must be 
denied. 


[Sufficiency of Complaint] 


As their fifth ground, defendants urge 
that the complaint fails to state a claim 
in behalf of OPERATING and AMUSE- 
MENT upon which relief can be granted. 
As to the latter corporation the contention 
is without merit, for the complaint clearly 
alleges that the conspiracy charged is a 
continuing one, having its impact on this 
plaintiff. Should the proof support the 
allegation, AMUSEMENT would be en- 
titled to injunctive relief, 


Likewise, with respect to OPERATING, 
a cause of action appears to have been 
stated. It is true that the complaint admits 
that OPERATING was able to obtain 
desirable runs on a competitive basis, after 
it had issued 50% of its stock to the defend- 
ant Paramount, and as a consequence the 
conspiracy in this regard had no further 
impact upon it. But there is no suggestion 
that OPERATING was not adversely af- 
fected by the other illegal acts complained 
of in paragraph sixty-five of the complaint, 
or any of them. Moreover, the gravamen 
of the complaint, insofar as OPERATING 
is concerned, appears to be that by reason 
of the conspiracy it was coerced into sur- 
rendering half of its stock and a larger 
share of its profits to one or more of the 
defendants. These allegations are sufficient 
to state a claim upon which relief can be 
granted. 


[Latecomers to Conspiracy] 


One final matter remains. The defend- 
ants Paramount Pictures Corporation and 
American Broadcasting-Paramount urge that 
the complaint must be dismissed as to them 
since they were not formed until 1949, and 
cannot be held for acts committed before 
they came into existence. This contention 
overlooks the fact that these defendants 
are charged with having joined a conspiracy 


2007) Leonia, vo. Loews, S. D. N. Y. [1953 
TRADE CASES f 67,592, and 1954 TRADE 
CASES { 67,649], 117 F. Supp. 747. 

2 Wla. Stats. of 1941, § 95.07 provides for 
tolling of the statute when a defendant is 
absent from the jurisdiction. 

23 However the defendant Paramount Film 
Distributing Corporation does contend it was 
qualified to do business in Florida since 1923 
but even this is in dispute. 
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24The parties have not considered and for 
present purposes it is not necessary to decide 
whether State law or Federal law (15 U.S. C. 


§ 22) governs on the issue of whether the 
defendants were ‘‘transacting business’’ in 
Florida. Cf. Hoskins Coal & Dock Corp. . 


Truax Traer Coal Co., 7 Cir. [1950-1951 TRADE 
CASES { 62,925], 191 F. 2d 912. 

2% See, Subin v. Goldsmith, 2 Cir., — F. 2d 
—, Docket No. 23348, decided June 3, 1955, at 


pp. 1354-1356. 
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continuing from 1928 to the filing of the 
complaint. Under well established principles 
of conspiracy law, they may be held as fully 
liable as the original or earlier participants 
in the conspiracy. 

The motion made by these defendants 
must be denied. 
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The motion for summary judgment is 
granted as to the plaintiffs Charles, Ethel, 
Alvin and Lester Walder, individually and 
as trustees of Tivoli Theatre, Inc., dis- 
solved. In all other respects it is denied. 


Settle order in accordance with the fore- 
going. 


[] 68,098] General Electric Company v. Federated Department Stores, Inc., Milwau- 
kee Boston Store Co., Div. 


In the United States District Court for the Eastern District of Wiaisconsin. 
55-C-139. Dated July 20, 1955. 


Wisconsin Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Defenses— 
Enforcement Activity and Policy.—An electrical appliance manufacturer’s motion for a 
temporary injunction to restrain a department store, a nonsigner, from violating the 
manufacturer’s fair trade price schedule was denied on the grounds that (1) there was a 
widespread and flagrant violation of the manufacturer’s fair trade price structure, (2) the 
manufacturer did not take reasonable, diligent, and effective means of perfecting and 
enforcing its fair trade prices, and (3) the department store would suffer hardships if a 
temporary injunction were issued. With respect to the first ground, the court recognized 
the use of surveys to establish widespread and flagrant violations of fair trade prices. As 
to the second ground, the court noted that the manufacturer was not aware of the identity 
of all of its dealers, and that the manufacturer did not avail itself of price notice by tagging 
or labeling. The court held that the manufacturer should be required to adopt some 
compensating methods of knowing and giving notice to those whom it hopes to control 
if it does not wish to risk the loss of a degree of enforcement that would be reasonable, 
diligent, and effective. Furthermore, the court noted that the manufacturer’s standard 
enforcement procedures and its methods to carry them out were ineffective and unrealistic. 
Although the manufacturer had filed other enforcement actions, the court noted that there 
was a lapse of time of six and eight months (on a mean average) between the first com- 
plaint and the commencement of an action. With respect to the third ground, the court 
noted that the department store was a nonsigner, that it had scrupulously observed the 
manufacturer’s fair trade prices for the past three years, and that it did not abandon its 
support of the manufacturer’s fair trade prices until after it had sustained substantial 
losses and confirmed its belief that flagrant, widespread, and unrestrained fair trade vio- 
lations existed. 


See Fair Trade, Vol. 1, § 3440.53. 
For the plaintiff: Quarles, Spence & Quarles, Milwaukee, Wis. 


No. 


For the defendant: 


Oral Opinion 
[Fair Trade Enforcement Action] 


Rosert E. TeEHAN, Chief Judge [Jn full 
text]: This action is brought under Section 
133.25 of the Wisconsin Statutes, generally 
referred to as the Fair Trade Act, with 
jurisdiction based upon diversity of citizen- 
ship and an amount in controversy alleged 
to be in excess of $3,000.00. Plaintiff, Gen- 
eral Electric Company, a New York cor- 
poration, here seeks a temporary and 
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Wood, Warner, Tyrrell & Bruce, Milwaukee, Wis. 


permanent injunction restraining the Fed- 
erated Department Stores, Inc., Milwaukee 
Boston Store Co., Div., a Delaware corpora- 
tion (hereinafter referred to as the Boston 
Store) from further violations of plaintiff’s 
Fair Trade Price schedule. 


[Complaint] 


Plaintiff alleges that on June 12, 1955, 
defendant caused an advertisement to be 
inserted in The Milwaukee Journal, wherein 
it offered to sell certain of plaintiff’s fair 
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traded appliances at less than the minimum 
resale prices established by the plaintiff 
under its Fair Trade agreements. Plaintiff 
has attached to the complaint a copy of 
one of its Fair Trade agreements, which 
plaintiff contends is binding on defendant 
notwithstanding the fact that the latter 
never signed such an agreement. Attached 
to the complaint also are the affidavits of 
two employees of the Pinkerton National 
Detective Agency who state that defendant 
sold them two of plaintiff's appliances at 
less than the minimum retail prices. 


Plaintiff alleges that it has for many 
years sold its appliances under its trade 
mark; that it has expended large sums of 
money advertising its appliances and trade 
mark; that it has established a valuable 
reputation and good will which will be im- 
paired and destroyed unless defendant is 
enjoined; and that unless defendant is en- 
joined plaintiff will be irreparably injured 
in that its trade mark will be brought into 
disrepute, and that the threat of a price war 
exists. 


The allegations of the complaint are sup- 
plemented by the affidavit of Robert C. 
Walton, Manager of the Fair Trade Section, 
Small Appliance Division of General Elec- 
tric Company. Mr. Walton recites that 
each of these small appliances bears plain- 
tiff’s trade mark “General (GE) Electric” 
and is sold in fair competition with appli- 
ances of the same general class furnished 
by others to wholesale distributors, who in 
turn sell to hundreds of retailers in Wis- 
consin and elsewhere for resale to the public, 
and that in 1953 and 1954, General Electric 
expended in excess of $14,000,000 to pro- 
mote the acceptance of its trade mark. The 
Fair Trade Section was established imme- 
diately after the adoption of the McGuire 
Act on July 14, 1952. The manager of this 
Section has the responsibility of establishing 
and administering the procedures for en- 
forcement of fair trade prices throughout 
the various states. Some 43 states, includ- 
ing Wisconsin, have enacted Fair Trade 
legislation. Shortly after the adoption of 
the McGuire Act (Title 15 U. S. C. A. 
Section 45) advertisements were placed in 
trade ‘newspapers and magazines of na- 
tional circulation, announcing the retail 
price policy for small appliances. A form 
letter reciting the policy was mailed in 
August and September, 1952, to approxi- 
mately 170,000 retailers, asking for their 
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cooperation, and enclosing therewith a copy 
of a Fair Trade agreement to be executed 
by any retailer agreeable thereto. -In re- 
sponse to this campaign, such contracts 
were signed by 16,291 dealers in the United 
States, including 426 dealers in the State 
of Wisconsin, and 77 dealers in the City of 
Milwaukee. A campaign of education and 
persuasion designed to secure voluntary 
cooperation was adopted and followed; 
measures for discovering violators and ob- 
taining proof of violations were begun and 
pursued; shopping activities were conducted 
at great expense to General Electric by 
professional firms of private investigators; 
all complaints of price violations were fol- 
lowed up by correspondence, and when that 
correspondence failed to secure compliance, 
injunction suits were filed, to be followed 
by contempt proceedings where possible. 
Since the adoption of the McGuire Act, the 
Fair Trade Section has caused letters to 
be sent to and investigations made of 5,850 
retailers, including 84 in the State of Wis- 
consin and 47 in the City of Milwaukee. 
In addition, in excess of 27,500 individual 
shoppings have been made of retailers 
throughout the United States, including 250 
in the State of Wisconsin, and 198 in the 
City of Milwaukee. Legal action has actu- 
ally been commenced against 1107 separate 
defendants throughout the United States, 
including 13 in the State of Wisconsin, and 
10 in the City of Milwaukee. 


[Defenses | 


Defendant has not denied that on June 
12, 1955, it advertised plaintiff’s fair traded 
appliances at less than minimum resale 
prices, or that it subsequently made the 
sales alleged. It relies in this proceeding 
entirely upon two affirmative defenses. De- 
fendant contends first, that plaintiff has 
failed to reasonably and effectively enforce 
its Fair Trade Price structure, and second, 
that plaintiff's Fair Trade contracts are 
discriminatory, in that certain large groups 
are exempt from the price restrictions, and 
thus void and unenforceable. 


[Defendant's Allegations and A ffidavits] 


In support of its first affirmative defense, 
which is the only one we need concern 
ourselves with in this opinion, the Boston 
Store, through its President Paul W. Ma- 
her, avers that the Boston Store is the 
largest department store in all of Wisconsin 
and has operated in Milwaukee for many 
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years, during which time it has enjoyed 
an excellent reputation in the trade; that 
it is a “full line’ department store, and 
prides itself on its ability, through efficient 
merchandising knowledge to compete with 
other retail concerns in Milwaukee and 
Wisconsin; and that the Boston Store has 
for many years handled General Electric’s 
small electrical fair-traded appliances which 
have been so largely advertised that they 
are well known to the public. 


In recent years and most particularly in 
the past recent months, Mr. Maher avers, 
there has been widespread volume of sales 
of such appliances at substantial reductions 
from the established fair trade prices, and 
conditions have become so chaotic in the 
Milwaukee area that it is impossible for 
the Boston Store to successfully compete 
with the retail] outlets which flagrantly and 
daily are dealing in large volumes and vio- 
lating the Fair Trade laws. During March, 
April and May, 1955, Mr. Maher states that 
he carried on correspondence with the plain- 
tiff protesting the situation, and that while 
General Electric professed its desire to 
effect enforcement, its actions indicate that 
it cannot or will not take such action to 
enforce compliance. 


Averments are made by the Boston Store 
that while it has never signed a Fair Trade 
contract with the plaintiff, it has scrupu- 
lously held to fair trade prices. As a result 
of the widespread violations by other retail- 
ers, however, the Boston Store has been 
seriously damaged by very substantial loss 
of sales of plaintiff's appliances, although 
affant knows from long experience with the 
trade, that the Boston Store, with its mer- 
chandising techniques and knowledge, could 
sell in proper competition and obtain its 
fair share of the market, were it not pre- 
vented from doing so by plaintiff's price- 
fixing policy and complete lack of enforcement 
of the same. 


Mr. Maher further avers that no damage 
of any kind will be sustained by the plaintiff 
through refusal of the Court to issue a 
temporary injunction, inasmuch as the worth 
or value of the appliances is now so well 
established in the public mind that the fact 
that they may be sold at prices less than 
those fixed by the plaintiff does not in fact 
lessen or depreciate their value in the public 
mind, and that denial of the prayer for a 
temporary injunction will actually result in 
increased sales of plaintiff’s products. 


| 68,098 


Court Decisions 
General Electric Co. v. Federated Department Stores, Inc. 


Number 28—142 
8-11-55 


The affidavit of Richard E. Vogt, Vice- 
President of the Boston Store, substan- 
tiates Maher’s averments, alleging, how- 
ever, with more particularity that the volume 
of its sales of plaintiff's goods has dwindled 
to a very small amount in comparison with the 
fair share of the market which the Boston 
Store ordinarily enjoys when selling mer- 
chandise in true competition and at prices 
comparable to its competitors; that the 
violations are so numerous and widespread 
and include so many subterfuges, dodges 
and devices that it is impossible for the 
plaintiff to effectively enforce its price- 
fixing policy, and that the few suits which 
plaintiff has commenced are so trifling in 
comparison to the number of violators as 
to not even amount to a token enforcement 
policy. In substantiation of its claim of 
loss of its fair share of such appliance 
business, the affiant asserts that when on 
June 13, 1955, it abandoned its efforts to 
sell at plaintiff’s fixed prices, its volume of 
sales increased many times over, and alleges 
that if the defendant is compelled by in- 
junction to adhere to fair trade prices, it 
will, in contrast to the numerous outlets 
not so adhering, suffer irreparable damage 
and will gain the reputation in the market 
as being a high-priced store; that such 
reputation would be a lasting one which 
could never be successfully combatted. 


Defendant’s third affidavit is supplied by 
William Binkelman, its Divisional Mer- 
chandise Manager, who has _ supervision, 
among other things, of small electric ap- 
pliance sales. He recites his belief that the 
annual volume of General Electric small 
appliance sales in the Milwaukee area is 
probably in excess of several million dol- 
lars and involves the sales of approximately 
100,000 items, of which he estimated over 
50% are sold below the fair trade price. 
It is a common experience to have persons 
come into the store, examine the General 
Electric small appliances, obtain the offered 
price, take the style number and then in- 
dicate to the clerk that they can buy the 
item elsewhere at a lesser price. Binkelman 
further asserts that the twelve actions brought 
in this Court barely scratch the surface of 
the thousands of violations taking place in 
the Milwaukee area alone, and that Gen- 
eral Electric’s is only a sham or token en- 
forcement policy. 


In support of its position of the complete 
break-down of fair trade policy, the de- 
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fendant submits first the affidavit of Eliz- 
abeth A. Bradburn, who is Supervisor of 
the Comparison Department of that store, the 
function of which department is to keep 
the Boston Store advised of the activities 
of competitors in the respective prices, 
styles, models, etc. Miss Bradburn on the 
basis of 80 purchases from competitive re- 
tailers between February 15 and May 18, 
1955, with the great bulk of them being in 
the latter month, is of the opinion that per- 
haps 50% or more of the approximately 
100,000 G-E small appliance sales were 
made in violation of the established fair 
trade prices. 

In further substantiation, defendant filed 
the affidavit of Leonard J. Bisbing, Director 
of Bisbing Business Research, a market and 
public relations research organization. Stripped 
of its averments as to experience and 
methods of operation and survey, Bisbing 
found in his report that 41% of the reported 
purchases of General Electric small appli- 
ance sales were made at less than the regu- 
lar price, and that such estimate is on the 
conservative side. 

The affidavit of Attorney William J. 
Mantyh recites that his check of the index 
of cases of the Circuit Court of Milwaukee 
County revealed no law suits commenced 
by plaintiff, General Electric Company, in 
the past twenty years up to and including 
May 25, 1955, arising out of fair trade viola- 
tions. His inspection of the records of this 
Court revealed that from June, 1954 to 
June 2, 1955, a total of twelve suits were 
commenced by plaintiff, General Electric, 
that four of these were dismissed, and that in 
only two were permanent injunctions granted. 


When plaintiffs order to show cause for 
temporary injunction came on for hearing, 
the Court noted the sharp issue created 
by the allegations of the complaint and the 
averments of the affidavits, and ordered 
testimony taken on the issue as to whether 
or not reasonable, diligent and effective 
means of enforcement had been employed 
by the plaintiff in enforcing its fair trade 
prices. The only witness sworn during the 
two and one-half days’ testimony was the 
Manager of plaintiff's Fair Trade Section, 
Mr. Robert C. Walton. His extensive testi- 
mony, adduced by direct and cross-exami- 
nation, and the exhibits admitted in evidence 
will be alluded to in the discussion here- 
inafter made. 
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[Issues] 


At this posture of the case, the pleadings, 
affidavits and oral testimony have presented 
three issues to the Court, (1) Was there 
a widespread and flagrant violation of plain- 
tiffs fair trade price structure at times 
material hereto; (2) Did the plaintiff take 
reasonable, diligent and effective means of 
perfecting and enforcing its fair trade prices; 
(3) What is the balancing of the hardships 
in the event this Court grants or denies 
injunctive relief? 


[Widespread Violation of Price Structure] 


On the basis of all the evidence available 
to us at this stage of the proceeding, 
consisting of the verified complaint, aff- 
davits, exhibits and oral testimony, we are 
compelled to find that the defendant’s 
charge that there is flagrant and widespread 
violation on the part of the plaintiff’s fair 
trade price structure is well established. 


The defendant, Boston Store, during the 
time that it was carrying on its corres- 
pondence protesting the failure of the plain- 
tiff to effectively enforce its fair trade price 
structure, did cause two surveys to be made 
as to conditions in Milwaukee County. It 
instructed the Supervisor of its Comparison 
Department, Miss Bradburn, to test the 
price structure in the competitive market. 
Her survey, while limited, considering that 
there are an estimated 750 to 1000 such 
dealers in the area, is reasonably repre- 
sentative and is in fact larger than the 
single survey made by the plaintiff in 1954. 
In the period of February 15 to May 18, 
1955, purchases of General Electric stall 
appliances were made in 40 different stores 
and in 20 thereof, 50%, purchases were 
made at below the fixed price. Further- 
more, in said period there were eighty pur- 
chases made of such appliances, of which 47, 
or over 50%, were at below the fixed prices. 
The shoppings for such appliances were 
particularly intensified in the month of May, 
1955, particularly on May 9th, 10th and 
11th, and in said three-day period alone, out 
of 39 purchases in 21 stores, 28 purchases, 
or over 60% of the purchases, were at 
below the fixed price in 13 different stores, 
ie, over 60% of the stores. Among the 
20 "stores where sales were made in viola- | 
tion of the fair trade prices, are a number 
of stores which hold themselves out to the 
public as specializing in low prices, which 
prices are in violation of fair trade prices 
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and which stores account for a very large 
volume of all sales of small electrical 
appliances. The Bradburn affidavit further 
relates that in the course of their shopping 
experience, the shoppers observed sales 
transactions involving other customers at 
prices in violation of the Fair Trade Agree- 
ment. At many of the so-called discount 
houses or price cutting houses the sales are 
openly made in flagrant violation of the 
fair trade prices and fair trade price law 
without any questions asked. Nevertheless, 
many dodges and subterfuges are used 
which are patently designed to evade the 
fair trade laws but are also designed to 
give some semblance of an attempted ex- 
cuse for violation. For example, in some 
places customers are offered an identifica- 
tion card and upon presentation of such 
cards, such customers are able to buy fair- 
traded items in violation of fair trade prices, 
even though some of such cards, for the 
obvious purpose of “surface” adherence to 
the law, state that such cards are good on 
all items “except fair-traded items” or 
similar expressions. Other methods used 
include offering special violation prices to 
members of specific groups or classes, or to 
employees of certain manufacturers. In 
other instances while there is no direct de- 
viation from the fair trade prices, the cus- 
tomer purchasing a fair-traded item is given 
a credit slip entitling him to credit on 
purchases of other items, thereby giving 
the result of a cut in the fair-traded price. 
Another price violator uses price tickets which 
show three prices,—the fair trade price, a 
“one star price’ which is lower and is a 
price readily available to anyone, and a 
still lower “two star price,” which is avail- 
able to a card-holding customer. 

The Bradburn report appears to be, if 
anything, on the conservative side in the 
light of the results of General Electric’s one 
and only survey in May, 1954. At that time, 
General Electric issued instructions to 
Pinkerton Agency to shop 20 stores, with- 
out providing any guides as to the type of 
outlets, neighborhoods to be covered or the 
like. The result of these 20 shoppings in 
May, 1954, shows that 2 stores did not 
carry General Electric merchandise, and 4 
had none in stock at that time. Of the 
remaining 14 stores shopped which were 
carrying G-E merchandise, 13 violations 
were reported in 11 stores, a percentage of 
78%. plus. On May 26, 1955, which was 
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after receipt of the Boston Store protest, 
another similar survey of 20 stores was au- 
thorized by the plaintiff. The results of this 
survey are not a part of the record in 
this proceeding. 

In the latter part of May, 1955, the de- 
fendant, Boston Store, engaged the services 
of Bisbing Business Research, to make a 
survey for the purpose of determining from 
selected small electrical retailers, the appli- 
ances purchased in the last several months, 
and whether the price paid was above or 
below the legal retail price. No challenge 
has been made of Mr. Bisbing’s qualifica- 
tions or his methods. The sole objection 
made was that the exhibit containing his 
findings was incompetent as hearsay and 
that the inferences are unwarranted. 


[Use of Surveys] 


It appears to this Court that there has 
been an increasing recognition by courts in 
general that surveys of this type are a rec- 
ognized method of ascertaining the state of 
the public mind. The cases cited with ap- 
proval in Judge Duffy’s opinion in Rhodes 
Pharmacal Co. v. Federal Trade Commission 
[1953 Trapre Cases { 67,607], 208 F. 2d 382, 
are to this effect. It is a matter for the par- 
ticular tribunal, however, to evaluate the 
techniques and methods used in conducting 
such survey to determine the weight to be 
given to the survey. In our opinion the 
survey was set up and conducted fairly and 
objectively. 

General Electric has offered little or no 
evidence on the issue of widespread price 
violation. They have limited and contented 
themselves with minimizing the results and 
inferences from the surveys by the defend- 
ant. On the basis of all of the evidence, we 
are compelled to the finding that, at all of the 
times pertinent, there has been a widespread 
violation of the plaintiff’s fair trade prices. 


[Enforcement of Fair Trade Prices] 


On the second issue, that of enforcement 
of the plaintiff's fair trade prices, the prin- 
ciple seems to be well established in courts 
of equity which have been called upon in 
enforcement actions, that a showing of rea- 
sonable, diligent and effective effort to prevent 
price cutting is required of the manufacturer. 
Counsel for the parties in this action in oral 
argument and in their briefs have accepted 
this principle as the test to be applied in 
this case. 
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In our opinion, General Electric’s efforts 
to enforce its fair trade price structure dur- 
ing the times pertinent to this inquiry do 
not measure up to acceptable standards of 
reasonableness, diligence and effectiveness. 
We feel that this is true not only of their 
efforts in this trade area, but of their efforts 
generally. 


The efficacy of General Electric’s en- 
forcement efforts must be measured by its 
actions from the date of the passage of the 
McGuire Act in 1952 to the date of the filing 
of this action. Immediately following the 
passage of the McGuire Act, General Elec- 
tric decided upon a policy of fair trading its 
small appliances, and established a Fair 
Trade Section, whose Manager was given 
the responsibility of establishing and admin- 
istering the procedure for enforcement of 
fair trade prices throughout the various 43 
states, including Wisconsin, which had en- 
acted Fair Trade legislation. 


Mr. Walton, the Manager of the Fair 
Trade Section, was given a staff of some 
12 other employees, including secretarial 
help, 5 of whom were on a part-time basis. 
The services of the legal staff of the Home 
Office were also available to him. 


The newly appointed Manager must have 
been impressed, if not appalled by the mag- 
nitude of the problems confronting his Fair 
Trade Section. At the very threshhold of 
its operation, the Fair Trade Section was 
beset with the substantial handicap of not 
having any list of dealers who were handling 
General Electric small appliances. In other 
words, this Department which was charged 
with the duty of setting up an educational 
program and enlisting the cooperation of 
dealers in the furtherance of fair trade efforts, 
and of preparing itself to vigorously enforce 
its policy against those who refused to be 
educated or to cooperate, had no knowledge 
of the firms or persons to be educated, per- 
suaded or policed. 

General Electric since that time in 1952 
has made no effort to compile a list of deal- 
ers, and claims that it would be impossible 
so to do because of the manner in which its 
small appliances are merchandised. 


General Electric is one of the largest, if 
not the largest and most successful manu- 
facturers of electrical equipment and appli- 
ances in the United States. Its annual volume 
of sales for 1954, exceeded $2,959,000,000. Its 
revenue from the sale of small appliances, 
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though not disclosed by the plaintiff, must 
have been very substantial. 


It sells to a number of distributors, in- 
cluding its wholly owned subsidiary and no 
restrictions are placed upon the distributors 
in the matter of territory or in the type of 
retail outlet to whom they may sell. Re- 
tailers here in Milwaukee are free to buy 
from distributors, wholesale houses or cata- 
logue houses any where in the country, and 
such retailers have included department stores, 
appliance houses, gift shops, radio stores, 
beer depots, plumbing companies, jewelers 
and apparently any type of outlet. In short, 
in its effort to obtain the widest possible 
distribution of its goods, General Electric 
has left its distributors free to use any out- 
let to get its goods into the hands of the 
ultimate consumer. 


Another feature of its merchandising that 
did not lighten the task of the Fair Trade 
Section, was General Electric’s refusal to 
apply any means of tagging or labelling its 
goods either with the fair trade price, or 
with a general warning that the goods must 
be sold subject to fair trade price schedule, 
or by enclosing appropriate literature within 
its packages. This is a device used by a 
number of manufacturers who are anxious 
to preserve their price structure. 


General Electric justifies its failure to affix 
price tags or labels, by stating that its articles 
are subject to reasonably frequent price 
changes, and that in view of its experience 
of having goods warehoused for long pe- 
riods of time, such a practice would lead 
only to confusion. In respect of its failure 
to label with general warnings of fair trade 
pricing, it states only that the cost would be 
very substantial even if the tagging cost only 
a penny or two, in view of the fact that 
it would involve approximately 17,000,000 
articles in an average year. 

What this Court has just stated with ref- 
erence to General Electric’s methods of 
widespread distribution and its failure to 
avail itself of the devices of labelling and 
tagging, should not be construed as any 
criticism of the merchandising method em- 
ployed. The manufacturer is completely free 
to use whatever distribution system best 
serves its ends within the limits of other 
applicable laws. However, a manufacturer - 
who is thus unaware of the identity of his 
dealers, and has not availed himself of the 
price notice, by tagging and labelling, should 
in our opinion be required to adopt some 
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compensating methods of knowing and giv- 
ing notice to those whom it hopes to control, 
if it does not wish to risk the loss of a de- 
gree of enforcement that would be reason- 
able, diligent and effective. 


Absent a list of dealers handling its products, 
we believe that General Electric sincerely 
attempted to make its policy of fair trade 
prices known to as many dealers as possible. 
It sent out a form letter to a list of 170,000 
people, and advertised in trade papers and 
publications of national circulation. We can 
assume that this campaign, occurring as it 
did in August and September, 1952, undoubt- 
edly was helpful in the promoting of plaintiff’s 
policy, yet General Electric had no assur- 
ance that it had reached the majority of the 
dealers, and as to none of them did they 
establish provable notice—a necessary ingredi- 
ent in any subsequent enforcement action. 


[Enforcement Procedures] 


The plaintiff's program of enforcement 
set up by the Fair Trade Section in 1952, 
and following thereafter, appears to be al- 
most exclusively dependent upon the coop- 
eration of retailers in reporting violations 
of price cutting competitors. In its brief, 
General Electric sets out certain standard 
procedures which were followed to the full- 
est extent possible whenever notice of a viola- 
tion, no matter how received, was reported. 


“1. A registered or certified letter with 
return receipt requested is sent to the of- 
fender advising of the fair trade agreement 
in effect in Wisconsin, and attached thereto 
is the form of fair trade contract and the cur- 
rent price list and requesting his cooperation. 


“2. A file jacket, a progress sheet, a file 
card, and a follow-up card are prepared in the 
section office and the retailer’s name is added to 
the addressograph mailing list in Bridgeport. 


“3. A shopping investigation is authorized 
through Pinkerton’s or some other investi- 
gative service. 


“A. Tf the investigation shows a violation, 
a second warning letter is sent registered mail 
with return receipt requested to the retailer. 


“5. Following the second warning letter, 
the investigators are authorized to try to 
make a purchase at less than fair trade price, 
and a Dun & Bradstreet report on the re- 
tailer is ordered. 


“6. If this purchase is successful at less 
than fair trade price, a second is authorized, 
and when two such purchases have been 
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made, the file is sent to the law department 
which transmits it to local attorneys for the 
institution of legal action.” 


With occasional exceptions and variations, 
the above procedure was followed in this 
community. This program had no impact 
in Milwaukee until the latter part of 1954, 
when the first of a series of 12 suits, includ- 
ing this one, were begun. In a tabulation of 
10 suits brought before this action was started, 
the period of time from the first complaint 
of violation to date of filing suit, ranged 
from five months to one year and seven 
months, the average being eight plus months. 
This compilation does not include the action 
against Keller’s Beer Depot, where the vio- 
lation was notorious by reason of a newspaper 
advertisement. Seven other suits commenced 
by General Electric immediately after the Bos- 
ton Store suit, show a somewhat similar range, 
being from three months to thirteen months, 
with an average in excess of six months. 


General Electric’s so-called standard pro- 
cedures and its methods to carry them out 
in this community, seem to us ponderous, 
labored, ineffective and entirely unrealistic. 


There are few, if any, more fiercely com- 
petitive fields than that of retail merchan- 
dising. Large stores maintain a staff of 
trained employees to keep the merchant in- 
formed of prices, styles and methods of his 
competitors, while lesser outlets, to the very 
smallest of them, must be and are constantly 
vigilant of the actions of their rivals. A 
merchant facing the competition of a price 
cutter must make immediate decision as to 
whether to sustain a loss or cut his own 
price. In such a highly competitve field. 
even the most fervent fair trade minded re- 
tailer can stand the pressure of price cutting 
for only a limited amount of time before 
sustaining substantial loss in trade or being 
forced to meet his competitors’ price. In- 
volved is not only the loss of his fair share 
of the sale of the fair traded articles them- 
selves, but the loss of other business, as 
well, together with the unfavorable reputa- 
tion of being a high-priced store. These are 
matters of common knowledge fairly charge 
able to General Electric. 


In such a setting, where assistance to be 
in any wise helpful and effective must be 
prompt and diligent, General Electric’s stand- 
ard procedures of enforcement must indeed 
be discouraging and disillusioning to the 
aggrieved merchant. His complaint to Gen- 
eral Electric that he is being damaged by 
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the cut-rate activities of his competitors, 
causes no issuance of prompt and stern 
warning to the violator to cease and desist 
under the threat of legal action. On the 
contrary, since this is the first knowledge 
General Electric has of the fact that the 
violator is handling its products, it must 
restrain its action to the giving of its first 
provable notice. The letter advises the of- 
fending merchant of General Electric’s policy 
and invites his cooperation—no suggestion 
is made that it has received complaints that 
he is violating. Then through channels, a 
local investigative agency is instructed to 
make a shopping. If a violation is discov- 
ered, a second letter is sent notifying him 
of his offense and urging his cooperation. 
Then another shopping is commenced, and 
so on through the various steps. 


The exhibits on file herein disclose sub- 
stantial time intervals between these various 
steps, and particularly significant are the 
tabulations pertaining to the various cases 
which have been filed in this Court, which 
we have indicated before, show a lapse of 
time between the first complaint and the 
commencement of the action as being 6 
months and 8 months on a mean average. 


The exigencies of the crises facing a 
merchant beset with price cutting com- 
petitors, require positive action within the 
measure of days and weeks, and not months, 
if that merchant is to be spared irreparable 
damage. A manufacturer who receives the 
primary benefits of this Act, and who is 
unwilling or unprepared to take prompt and 
effective action to protect from loss those 
who have supported its program, can 
scarcely expect a sympathetic hearing in 
a court of equity when those same mer- 
chants take measures to insure their own 
survival. 


[Reliance on Complaints] 


One of the fundamental weaknesses of 
General Electric’s whole enforcement policy 
is its almost complete reliance on the com- 
plaint of retailers. No where in the record 
do we find any support for such reliance. 
There is no showing that a majority of the 
dealers or even a substantial percentage 
of them, support the policy. There is no 
showing that the distributors who are 
closest to General Electric in the chain of 
distribution, or the wholesalers who are 
next in line, have ever given any substantial 
aid in enforcement of the policy. In fact, 
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we believe that the inference is allowable 
that these distributors and wholesalers, 
which General Electric has placed in a 
spirit of competition with each other, would © 
be quite reluctant to risk the loss of a 
customer’s business by informing. It seems 
to us that long ago General Electric should 
have recognized the realities and itself as- 
sumed the burden of policing the situation. 


Because we believe that the plaintiff had 
full opportunity to present all of its evi- 
dence on this point of enforcement, we have 
not tempered our findings and conclusions 
as we ordinarily might, where a limited 
record was before us at this preliminary 
injunction stage. 


Considering all of the evidence in this 
case, we are compelled to find that General 
Electric’s efforts to enforce its Fair Trade 
Price policy are not reasonable, diligent and 
effective. 


[Balancing of Hardships] 


There remains now only the resolution of 
the third issue, which is the balancing of 
the hardships in the event this Court grants 
or denies the temporary injunctive relief 
sought. 


The plaintiff, General Electric, has pleaded 
that it has for many years sold its appli- 
ances under its trade mark; that it has ex- 
pended millions of dollars advertising its 
appliances and its trade mark; that it has 
established a valuable reputation and good 
will which will be impaired and destroyed; 
that it will be irreparably injured in that its 
trade mark will be brought into disrepute; 
and that the threat of a price war exists 
unless the defendant Boston Store is enjoined. 


The Boston Store denies that damage 
of any kind will be sustained by the refusal 
of the Court to issue a temporary injunction 
inasmuch as the worth or value of plaintiff’s 
products is now so well established in the 
public mind that the fact that they may be 
sold at prices less than those fixed by the 
plaintiff will not lessen or depreciate their 
value, but rather will tend to increase sales. 
Further in its own behalf the Boston Store 
alleges it has already suffered seriously, not 
only by reason of substantial loss of sales 
of plaintiff's appliances but also by reason 
of the loss of other trade that appliance 
customers might bring, and by reason of 
earning the unenviable reputation of being 
a high-priced store. 
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Two facts stand forth in bold relief in 
this lawsuit, first, that this case is of tre- 
mendous importance to both of the parties, 
and second, that no matter what action this 
court takes, one of the parties will sustain 
damage. We have therefore most carefully 
weighed the consequences to the defendant, 
Boston Store, if the injunction is granted, 
and the consequences to the palintiff if it is 
denied. 

Such deliberations lead us to the con- 
clusion that the balance of hardship tips 
decidedly in favor of the defendant, Boston 
Store. 

The Boston Store never signed any Fair 
Trade price agreement with General Elec- 
tric. Yet, for the past three years it has 
scrupulously observed plaintiff’s price sched- 
ules, and in so doing has provided a “show 
case” of considerable prestige to plaintiff in 
this community. There has not been the 
slightest suggestion that at any time it 
indulged in any of the secretive “under the 
table” practices so prevalent in this com- 
munity. Large department stores like the 
Boston Store, which employ many hundreds 
of sales people and spend scores of years 
establishing a reputation for integrity and 
fair dealing by the very nature of their 
operations, just could not suggest or toler- 
ate such practices without inviting utter 
ruin, and plaintiffs Fair Trade Manager 
admitted that he had never heard of any 
“under the table” violations by any depart- 
ment store. 
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Only after defendant had sustained sub- 
stantial losses and confirmed its belief that 
flagrant, widespread and unrestrained vio- 
lation of plaintiff’s fair trade price structure 
was going on, did it abandon its support 
of plaintiff's fair trade price with a forth- 
right announcement and take measures to 
meet the competition. For this Court to 
now enjoin it from meeting that competition 
when the plaintiff has failed to demonstrate 
that it is prepared to undertake a diligent 
and effective enforcement effort, would in 
a sense be penalizing it for the integrity 
of its operations. 


We are satisfied on the basis of its long 
adherence to fair trade prices that the 
Boston Store and other reputable merchants 
would never have attempted to “break the 
line” if there had been any decently ef- 
fective enforcement in this community and 
that they will voluntarily conform when 
such type of enforcement is available. 


The equities in this case require that the 
burden be upon the plaintiff to make a 
satisfactory showing that it is desirous and 
prepared to make such reasonable, diligent 
and effective efforts before any relief can 
be granted. It should perhaps be stated 
that the Court takes this position with 
knowledge that the plaintiff has since the 
commencement of this suit, filed ten other 
enforcement actions. 


[Injunction Denied] 


The petition for a temporary injunction 
is therefore denied. 


[] 68,099] Sunbeam Corporation v. Masters of Miami, Inc. 


In the United States Court of Appeals for the Fifth Circuit. 


July 22, 1955. 


No. 15414. Dated 


Appeal from the United States District Court for the Southern District of Florida. 


Emmett C. Cuoate, Judge. 
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injunction and damages against a retailer 


Cc Policy of Florida—An action seeking an 
(a nonsigner of a fair trade contract) on the 


ground that the retailer wrongfully interfered with the plaintiff manufacturer’s fair trade 
contracts, by inducing parties to the contracts to sell to the retailer the manufacturer’s 
fair traded products in violation of such contracts, was held to be barred by the public 
policy of Florida (the state in which the alleged cause of action was brought) which 
is opposed to resale price maintenance. This public policy, as established by the Florida 
Supreme Court in decisions concerning the constitutionality of the Florida Fair Trade Acts 


was most recently declared by the Florida Supreme 


Court when it said that it had 


consistently and unequivocally rejected, on constitutional grounds, both the underlying 
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theory and the economic facts on which the fair trade acts are sought to be predicated. 
Since the public policy of Florida is opposed to actions such as the present one, there is no 
conceivable way in which the manufacturer could prove a right to recover on the allegations 
of its complaint. It was held that it was not necessary to decide whether or not fair trade 
contracts are enforceable between the parties under Florida law. 


See Fair Trade, Vol. 1, 7 3258.11, 3320. 


For the plaintiff: Douglas D. Batchelor, Miami, Fla. 
For the defendant: Louis M. Jepeway and John G. Dauber, Miami, Fla. 
Before HutcHeson, Chief Judge, and Rives and Turtte, Circuit Judges. 


[Interference with Fair Trade Contracts] 


Turt Le, Circuit Judge [In full text]: The 
sole question here is whether the complaint 
states a claim for which relief can be 
granted. Jurisdiction is properly based on 
diversity of citizenship, and the applicable 
substantive law is that of the State of 
Florida. Sunbeam Corporation commenced 
this action, seeking an injunction and dam- 
ages on the ground that Masters of Miami, 
the defendant below, wrongfully interfered 
with Fair Trade contracts between Sun- 
beam and the distributors and retailers of 
its products in states where such contracts 
are valid, by inducing them to sell to 
Masters of Miami the trademarked products 
of Sunbeam in violation of the Fair Trade 
contracts. For a second cause of action it 
was alleged that Masters of Miami, by buy- 
ing and selling Sunbeam products without 
having entered a Fair Trade contract with 
Sunbeam, had unlawfully appropriated Sun- 
beam’s trademarks; but since Sunbeam’s 
brief on appeal does not make any argu- 
ment relative to the dismissal of the second 
cause of action, under our Rules that matter 
may be disregarded. Rule 24.2(b). The 
court below having dismissed the complaint 
for failure to state a claim for which relief 
can be granted, Sunbeam appealed and asks 
that we determine whether “it appears to a 
certainty that the plaintiff cannot possibly 
be entitled to relief under any set of facts 
which could be proved in support of” the 
allegations under the first claim in the com- 
plaint. This being the test of sufficiency 
of a complaint, we must reverse the judg- 
ment if the complaint satisfies this test. 
John Walker & Sons v. Tampa Cigar Co., 
Sth Cir., 197 F. 2d 72; Byrd v. Bates, 5th 
Cir., 220 F. 2d 480. 


[Complaint] 


The complaint alleges that Sunbeam Cor- 
poration has for more than thirty years 
been engaged in manufacturing and selling 
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electrical and other appliances under the 
trade name “Sunbeam” and other trade 
names. At present its gross sales exceed 
$70 million a year and its annual advertising 
and promotional expenses exceed $3 mil- 
lion. Sunbeam’s products are distributed 
through some 1,200 wholesalers throughout 
the United States, who supply over 175,000 
retail dealers, several thousand of whom are 
in the State of Florida. In order to take 
advantage of the so-called Fair Trade Laws 
existing in 45 states, including Florida, 
Sunbeam has adopted and followed since 
1951 a policy of selling its products in these 
45 states only to distributors who contract 
(1) not to advertise or sell Sunbeam prod- 
ucts at less than the minimum: wholesale 
price established by Sunbeam, and (2) to 
require all persons to whom it sells Sun- 
beam products to enter into contracts whereby 
such persons will not, in turn, advertise 
or sell such products for less than the retail 
price established by Sunbeam. Through 
this policy of resale price maintenance, 
combined with the high quality of its mer- 
chandise and national advertising, it is 
alleged that Sunbeam’s trade marks and 
brand name have acquired great value. 
Defendant Masters of Miami, Inc., has the 
same officers and stockholders as Masters, 
Inc., a New York corporation, which is 
engaged in Fair Trade litigation with Sun- 
beam in the State of New York, and by 
virtue of this fact and of specific notice 
given by Sunbeam, Masters of Miami, Inc., 
is well aware of Sunbeam’s Fair Trade 
distribution policy. However, although it 
has not signed a retail contract with Sun- 
beam, it is engaged in advertising and 
selling at retail the products manufactured 
by Sunbeam at less than the prices specified 
in the Fair Trade contracts. Furthermore, 
it is alleged that Masters of Miami, Inc., 
has interfered with the contracts between 
Sunbeam and its wholesalers and retailers 
by purchasing Sunbeam products through 
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channels and means unknown to Sunbeam, 
knowing that these wholesalers and retailers 
were not permitted to sell such products 


to a nonsigner. It is further alleged that in , 


order to conceal their source, Masters of 
Miami, Inc., destroyed and defaced all ship- 
ping labels on Sunbeam products it had 
acquired in this manner. 


[Trial Court] 


The court below was of the opinion that 
no recovery could be had on this complaint 
because to allow any relief would be against 
the public policy of Florida, and further- 
more because the complaint fails to set 
forth specific acts of interference. 


[Complaint Sufficient] 


We are of the opinion that the complaint 
was sufficiently specific under the test an- 
nounced by us in the John Walker case, 
supra. Assuming that liability could be 
predicated on a specific state of facts falling 
within the general allegations of the com- 
plaint, Sunbeam should not be denied the 
Opportunity to ascertain the specific facts 
through discovery proceedings and examin- 
ing witnesses who know the facts, nor 
should a discount house be allowed to 
defeat a just claim by the simple expedient 
of defacing the shipping labels on its goods. 
The facts are peculiarly within the defend- 
ant’s knowledge, and we do not think it is 
aggrieved by the failure of the plaintiff to 
allege them; the plaintiff would be entitled 
to employ discovery proceedings and to 
narrow down the issues by an appropriate 
means provided in the Federal Rules. In 
short, assuming Sunbeam might be able to 
prove a right to relief under these general 
allegations, the lack of a specific allegation 
of the source and means employed by 
Masters of Miami is no ground to dismiss 
the complaint. 


[Florida Public Policy] 


Thus, the only real question is whether 
the public policy of Florida permits such 
an action. 


[History of Fair Trade Reviewed] 


It is appropriate briefly to review the his- 
tory of resale-price maintenance or “Fair 


1H.g., Dr, Miles Medical Co. v. John D. Park 
& Sons Co., 220 U. S. 373, 31 S. Ct. 376, 55 L. 
Ed. 502. 
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Trade,” as its supporters style it. The tide 
of battle over this controversial subject has 
ebbed and flowed. Condemned in the early 
cases* as a restraint of trade violating the 
Sherman Act,’ the system received approba- 
tion in numerous state statutes during the 
depression of the 1930’s, and in the case of 
Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183, 57 S. Ct. 139, 
81 L. Ed. 109 (1936), the Supreme Court 
held the Illinois Fair Trade law a valid 
exercise of state police power, not trans- 
gressing the due process and equal protec- 
tion clauses of the Fourteenth Amendment. 
Congress one year later passed the Miller- 
Tydings amendment* in order to except 
Fair Trade contracts valid under state law 
from the ban of the Sherman Act. But the 
triumph of the Fair Trade faction was only 
apparent, for in 1951, in Schwegmann Bros. 
v. Calvert Distillers Corp. [1950-1951 Trapr 
CasEs {| 62,823], 341 U_ S384, 70S. ‘Ct. 745) 
95 WL. Ed. (10352197 A. SR Pda Othe 
Supreme Court held that the Miller-Tydings 
Act validated state legislation only to the 
extent that it made Fair Trade contracts 
enforceable inter partes, and that the Sher- 
man Act still precluded state legislation 
making the price-maintenance arrangement 
enforceable against nonsigners. But the tide 
shifted again when Congress saw fit to re- 
move this and other federal statutory diffi- 
culties standing in the way of Fair Trade 
legislation by the states in the McGuire Act‘ 
of 1952; and we held that statute constitu- 
tional in Eh Lilly & Co. v. Schwegmann 
Bros. [1953 Trapve Cases { 67,516], 205 F. 
2d 788, cert. denied 346 U. S. 856, 74 S. Ct. 
71, 98 L. Ed. 369. At the present time there 
seem no longer to be any federal constitu- 
tional or statutory barriers to Fair Trade 
legislation. 

However, the state Fair Trade Acts—now 
numbering 45—have continued to suffer vi- 
cissitudes in the state courts, and in none 
have they fared worse than in Florida. In 
Bristol-Myers Co. v. Webb’s Cut Rate Drug 
Co., 137 Fla. 508, 188 So. 91, the nonsigner 
clause of the first Florida Fair Trade Act 
(Ch. 18395, Acts of 1937) was held uncon- 
stitutional as not within the scope of the 
Act’s title. The legislature responded with 
another Fair Trade Act in 1939. This Act 
was held unconstitutional in Liquor Store v. 


al OBS CR Ne SGiaee 
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*66 Stat. 631, amending 15 U. S. C. A. § 45. 
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Continental Distilling Corp., Fla. Sup. Ct. 
[1948-1949 Trape Cases { 62,396], 40 So. 2d 
371, on the ground that it exceeded the 
bounds of the legislature’s police power; 
that is, the power to protect public health, 
welfare, and morals, because it served the 
private interest of one economic group to 
the detriment of the general public.> Later, 
the legislature passed a third Fair Trade 
Act, Ch. 25204, Acts of 1949. This Act was 
in all material respects like that of 1939 
except that the legislature affixed a lengthy 
preamble styled “findings of fact” which 
declared that the Act would serve the public 
interest and was a lawful exercise of the 
police power. In Seagram-Distillers Corp. 
v. Ben Greene, Inc., Fla. Sup. Ct. [1950-1951 
TRADE CASES { 62,913], 54 So. 2d 235, the 
Supreme Court unanimously held that the 
nonsigner clause of this act was invalid, ap- 
plying the rule of the first Schwegmann case, 
341 U. S. 384, 71 S. Ct. 745, 95 L. Ed. 1035, 
19 A. L. R. 2d 1119. After the McGuire 
Act removed that barrier, the question of 
constitutionality of the nonsigner clause of 
the 1949 Act came squarely before the court. 
In Miles Laboratories, Inc. v. Eckerd, Fla. 
Sup. Ct. [1954 Trape Cases § 67,700], 73 
So. 2d 680,° the court held that the so-called 
“findings of fact” had not cured the defects 
in the earlier act, and held this act uncon- 
stitutional as applied to a nonsigner. The 
court’s language is notably strong: 


“This Court has expressed its views on 
fair trade and similar acts and has con- 
sistently and unequivocally rejected, on 
constitutional grounds, both the underly- 
ing theory and the economic facts on 
which they are sought to be predicated 
[citing eight cases] .... 

“As we have stated before, the real 
effect of the non-signer clause is anti- 
competitive price fixing; not the protect- 
ing of the good will of trade marked 
products as other courts have held. Good 
will, it has been said, should be determined 
by the price which the goods can com- 
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mand in a competitive market, and not by 

the ability of the manufacturer to sell at 

a pegged retail price which he himself 

selects Except in times of eco- 

nomic emergency such inflexible price ar- 
rangements which the act sanctions are 
not in line with our traditional concepts 
of free competition, which have tradi- 
tionally been the ‘yard stick’ for the protec- 
tion of the consuming public. The real 
vice of the non-signer clause is the ab- 
sence of that standard, and the decisions 
of this Court cited herein so hold. In 
removing the said standard the non-signer 
clause must fall as an invalid use of the 
police power for a private, not a public 
purpose. Liquor Store, Inc. v. Continental 

Distilling Corp., supra.” 

The Florida Supreme Court seems to have 
been more consistently opposed to the Fair 
Trade Acts on public policy grounds than 
any other court; however, since Congress 
has let down the federal bars to such legis- 
lation, a growing minority of states have 
joined Florida in declaring such legislation 
unconstitutional, Many of the cases are 
so recent that they are now pending ap- 
peal. Union Carbide & Carbon Corp. v. 
White River Distributors, Ark. Sup. Ct., 1955 
CCH Trape Cases J 67,953; Olin Mathieson 
Chemical Corp. v. Francis, Colo. Dist. Ct., 
1955 CCH TraveE Casts { 67,984; Grayson- 
Robinson Stores, Inc. v. Oneida, Ltd., 209 Ga. 
613, 75 S. E. 2d 161; Cox v. General Electric 
Con Ga Sup, €t, 1955 CCH WrApe (CASES 
{ 67,934; Shakespeare Co. v. Lippman Tool 
Shop Sporting Goods, 334 Mich. 109, 54 
N. W. 2d 268; McGraw Elec. Co. v. Lewis 
& Smith Drug Co., Inc., Neb. Sup. Ct., 1955 
CCH Trapve Cases § 67,954; General Electric 
Co. v. Thrfiy Sales, Inc., Utah Dist. Ct., 
1954 CCH Trave Cases 67,861. 


[Position of Florida Supreme Court] 


Now, the appellant Sunbeam Corporation 
says that the Florida Supreme Court has re- 
treated from its “consistent and unequivo- 
cal” opposition, on constitutional grounds, 


5 This case also involved a nonsigner. Three 
strongly worded separate majority opinions 
were written. Five of the six justices con- 
curred in each of these, the sixth justice 
dissenting. In the opinion of Barns, J., an addi- 
tional reason why the Act was unconstitutional 
was cited, namely that it offended the equal 
protection clauses of the federal and state con- 
stitutions (U. S. Const., Amended, 14; Fla. 
Const. Declaration of Rights §§ 1, 12) by mak- 
ing an arbitrary and unreasonable distinction 
between ‘‘vertical’’ and “‘horizontal’’ price-fix- 
ing agreements. This was held in spite of the 
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U. S. Supreme Court’s contrary holding on the 
federal constitutional point in the Old Dearborn 
case, supra. The opinion of Hobson, J., in- 
veighed strongly against the ‘‘selfish interests’’ 
supporting such legislation, quoting the words 
of Cicero against Cataline: ‘‘To what length 
wilt thou abuse my patience: to what extent 
wilt thy unbridled audacity affront itself?’’ We- 
note that among these five justices, four are 
still members of the Supreme Court and con- 
stitute a majority thereof. 

6 Noted in 9 Miami L. Q. 234 and 4 Catholic 
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to the Fair Trade Acts, by denying certio- 
rari without opinion in the recent case of 
Chase & Sherman v. Sunbeam Corp., Circ. 
Ct. Dade County, CCH Traber Cases f 67,524, 
cert. denied, 73 So. 2d 714. In that case the 
Circuit Court held that a Fair Trade resale- 
price maintenance contract could be enforced 
inter partes. But we are not convinced that 
this really marks a retreat, or that the Su- 
preme Court would not have decided the 
question differently on the merits. For it 
seems to us that the constitutional theories 
repeated in so many of its decisions would 
be more consistent with declaring the entire 
Act invalid. And just as denial of certio- 
rari by the United States Supreme Court 
carries no implication concerning the merits 
of the case, Maryland v. Baltunore Radio 
Show, 338 U. S. 912, 70 S. Ct. 252, 94 L. 
Ed. 562, we do not think we are required 
to regard the Circuit Court decision in the 
Chase & Sherman case as the law of Florida, 
in view of the Supreme Court’s strong and 
consistent declarations that as a constitu- 
tional matter, the public policy of Florida 
is opposed to this scheme of price mainte- 
nance. We think it may well be that Fair 
Trade contracts are unenforceable in Florida 
even between the parties; however, it will 
be seen that this is unnecessary to our 
decision here, and we do not decide that 
question. For reasons stated infra, we think 
the Chase & Sherman decision does not have 
any important bearing on the issue we are 
called upon to decide. 


[Tort Aspect of Inducing Breach of 
Fair Trade Contracts] 


The theory of the present complaint, that 
the defendant is guilty of the tort of induc- 
ing signers of resale-price maintenance con- 
tracts to breach the contracts by selling 
Fair Traded products to the defendant, is 
not a recent innovation. In fact, this was 
the basis of one of the earliest important 
cases, Dr. Miles Medical Co. v. John D. Park 
Gr DONEC Opee20nW.. Sia 37 3h Gln See Chas iOed 
L. Ed. 502. But recently the manufacturers 
of Fair Traded goods have turned to this 
theory more often as a result of the growing 
tendency of state courts to condemn at- 
tempts to prevent nonsigners from selling 
below list prices. They argue, as Sunbeam 
argues here, that entirely different public 
policies apply to attempts to prevent non- 
signers from buying Fair Traded products. 
But in all frankness, we see little merit in 
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the attempted distinction relative to policy. 
Preventing nonsigners from buying goods 
diminishes the scope of competition just as 
surely as preventing them from selling be- 
low list prices, though it is true that it is 
a more indirect way of accomplishing that 
object of the Fair Trade supporters. Never- 
theless, some lower courts in states where 
nonsigner clauses have been struck down 
as unconstitutional, have accepted this argu- 
ment and granted injunctions in cases pre- 
cisely like the one before us. Argus Cameras, 
Inc. v. Hall of Distributors, Inc., Mich. Circ. 
Ct., 1954 CCH Trave Cases { 67,916; Sun- 
beam Corp. v. Economy Distributing Co., Inc., 
E. D. Mich., 1955 CCH Trave Cases { 68,037. 
And a Florida trial court very recently 
granted an injunction of sales at less than 
Fair Trade prices where it was proved that 
the nonsigning defendants had induced the 
breach of specific Fair Trade contracts. 
Union Underwear Co., Inc. v. Rayvis, Circ. 
Ct. Dade County, 1955 CCH Trape Cases 
J 68,051. No appeal was taken in that case. 


[Interference with Contract 
Sometimes Privileged] 


However, we think the decision in the 
Union Underwear suit was entirely contrary 
to the rule of public policy set out in case 
after case by the Florida Supreme Court. 
We do not find it necessary to decide that 
Fair Trade contracts are invalid in Florida 
even between the parties. Appellant’s brief 
argues that we would have to base any af- 
firmance in this case on such a holding, 
saying: 

“There is no doubt but that interference 
with the performance of a lawful contract 
gives rise to an action against the person 
interfering with that contract, not only 
for damages, but also for injunctive relief.” 


We cannot agree with this bald statement. 
In the field of trade interference, the public 
interest in maintaining competition quite 
often may privilege such behavior. See Re- 
statement, Torts §§ 766-774. The principle 
we think determinative in the present case 
is expressed by the Restatement as follows: 


“8774. Privilege to Break Restriction 
Violative of Public Policy. 


“One is privileged by proper means to 
induce the non-performance of a contract 
or bargain, the purpose or effect of which 
is to restrict his business opportunities in 
violation of a defined public policy. 
“Comment: 
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“a. The privilege stated in this Section 
enables a person to protect himself by 
proper means against restrictions on his 
business opportunities when the restric- 
tions violate a defined public policy. In 
some cases such a restriction may be the 
avowed purpose of the interrupted ar- 
rangement; in others this may be the 
effect, in view of the administration of the 
arrangement or other circumstances, whether 
or not it is the purpose. It is not enough, 
however, that the contract or bargain in- 
volved restricts the actor’s business op- 
portunities, Every contract limits in some 
degree the opportunities of persons not 
parties to the contract. Such a restric- 
tion is ordinarily deemed desirable both 
in the public and the private interest. 
However, some restrictions may work 
prejudice to both interests. Accordingly, 
contracts in unreasonable restraint of trade 
are generally unenforceable even against 
the contracting party. The rule stated 
in this Section is not limited, however, to 
such contracts. Though the contract may 
be enforceable in some manner between the 
parties, one whose business opportunities are 
restricted by it may be able to survive only 
through a breach of the restriction; and this 
breach he is privileged to seek by proper 
means, if the restriction violates public 
policy.” (Italics added) 

The leading case applying the principle 
of the italicized language is Fairbanks, Morse 
& Co, v. Texas Electric Service Co., 5th Cir., 
63 F. 2d 702, where in an opinion by Judge 
Hutcheson this court held that the prospec- 
tive builder of a municipal electric plant 
was justified in soliciting customers of a 
public utility which had long term contracts 
with 90 per cent of the users of electricity 


7A strong case could also be made for the 
proposition that where, as here, extraordinary 
, Yelief in the nature of the equitable remedy of 
injunction is sought, the trial court had the 
duty to weigh the public policy implications 
with the other factors in determining whether 
such an action of the nature of a bill in equity 
would lie. Not every continuing breach of con- 
tract entitles the injured party to the interven- 
tion of a court of equity. 

8 A few members of the Committee opposed 
outright repeal of the Miller-Tydings and Mc- 
Guire amendments, but the majority of the 
Committee concluded as follows, Report, p. 154: 

“On balance, we regard the Federal statutory 
exemption of ‘Fair Trade’ pricing as an unwar- 
ranted compromise of the basic tenets of Na- 
tional antitrust policy. We recognize that the 
legislatures of 45 states have at some time 
accorded official sanction to ‘Fair Trade’ pric- 
ing; that the Congress twice deferred to state 
enactments by creating federal ‘Fair Trade’ ex- 
emptions from antitrust prohibitions; and that 
without federal immunization ‘Fair Trade’ 
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in every community which it served, to 
agree to make exclusive three-year contracts 
with the municipal plant, on grounds of 
public policy. It is clear that the contracts 
in that case were enforceable in some man- 
ner between the parties. See also Prosser, 
Torts 982. 


We think this principle is entirely right; 
in fact, it is a necessary corollary to the 
adoption of a public policy in such matters. 
To reverse the judgment in the present case 
would be to refuse to apply the public 
policy of Florida as it has most recently 
been declared by its Supreme Court, which 
said that it had “consistently and unequivocally 
rejected, on constitutional grounds, both the 
underlying theory and the economic facts 
on which [the Fair Trade Acts] are sought 
to be predicated.” Miles Laboratories, Inc. v. 
Eckerd, supra. It is not for us to change 
the public policy of Florida, to refuse to 
apply it, or to find it has changed from 
such uncertain indications as the denial of 
certiorari or decisions of lower courts. We 
think we must affirm the judgment whether 
we agree with that public policy or not.’ 


We well realize that Fair Trade is a 
highly controversial subject among econo- 
mists and businessmen as well as in the 
courts. With regard to the economic sound- 
ness of the arguments on either side, we 
note with interest that the Report of the 
Attorney General’s National Committee to 
Study the Antitrust Laws, published March 
31, 1955, is opposed to resale-price main- 
tenance.® That Report appears to be a very 
careful study of the economic as well as the 
legal considerations, and its conclusions may 


pricing, as a practical matter, cannot survive. 
Nevertheless, the throttling of price competition 
in the process of distribution that attends ‘Fair 
Trade’ pricing is, in our opinion, a deplorable 
yet inevitable concomitant of federal exemptive 
laws. Moreover, whatever may be the under- 
lying legislative intent, any operative ‘Fair 
Trade’ system facilitates horizontal price-fixing 
efforts on the manufacturing and each succeed- 
ing distributive level. And the prominent exist- 
ence of a federal price-fixing exemption not 
only symbolizes a radical departure from Na- 
tional antitrust policy without commensurate 
gains, but extends an invitation for further 
encroachment on the free-market philosophy 
that the antitrust laws subserve. 

“We therefore recommend Congressional re- 
peal both of the Miller-Tydings amendment to 
the Sherman Act and the McGuire amendment 
to the Federal] Trade Commission Act, thereby 
subjecting resale-price maintenance, as other 
price-fixing practices, to those Federal antitrust 
controls which safeguard the public by keeping 
the channels of distribution free.’’ 
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well be influential in the courts as well as 
Congress. See also Cook, “The Continu- 
ing Fair Trade Battle,” 29 St. Johns L. 
Rey. 66 (1954). 


[Suit Barred by Florida Public Policy] 


Since we conclude that, whether or not 
Fair Trade contracts are enforceable be- 
tween the parties thereto, the public policy 
established by the Florida Supreme Court 
is opposed to actions such as the present 
one, there is no conceivable way in which 
plaintiff could prove a right to recover on 
the allegations of this complaint. Whether 
the source of supply which Masters of 
Miami, Inc., enjoys is in Florida, New 
York (where the Fair Trade Act is valid 
even against nonsigners), or the District 
of Columbia (which has no Fair Trade 
Act), no action can be brought in Florida. 
It is settled law that no foreign tort action 
contrary to a strong public policy of the 
forum state can be maintained. Restatement, 
Conflict of Laws § 612; 11 Am. Jur., “Con- 
flict of Laws” § 183. The Full Faith and 
Credit clause does not require Florida courts 
to enforce such a foreign cause of action, 
if any there is. Cf. Hughes v. Fetter, 341 
Ws SH609NO125 71S eC 9808 95s Ed ai ZL. 


The judgment appealed from is affirmed. 
Rives, Circuit Judge: I dissent. 


[Concurring Opinion] 


HurtcHeson, Chief Judge, Concurring: I 
agree with all that is said in the opinion 
about the public policy of Florida with re- 
spect to so-called fair trade contracts and 
the effect of that public policy upon this 
suit. I am of the opinion, however, that 
wholly apart from those considerations, the 
suit fails because nothing is alleged to have 
been done by defendant which under settled 
law the defendant did not have the absolute 
right to do. Simply stated, it is my view 
that the matter is ruled by the principle 
stated by us in Fairbanks, Morse & Company 
v. Texas Electric Service Co., 63 F(2d) 702, 
at pp. 705-6: 


“* * * The whole doctrine of inter- 
ference with the business and contracts 
of another springs from, its foundation 
rests in, public policy. The true balanc- 
ing of public interests has always been 
the recognized criterion which determines 
in each particular case whether the con- 
duct is actionable. One having no busi- 
ness interests to serve may not induce a 
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breach of business relations. Such in- 
ducement is in law regarded as wanton 
and malicious. One having business in- 
terests to serve may by every fair means, 
such as lowering prices, offering better 
service, showing better salesmanship, 
freely induce those not under fixed con- 
tract to become his customers. Here the 
interest of the public in preserving free 
competition overbalances the public in- 
terest in protecting the individual in the 
business relations he has built up. This 
same principle of justification, though in 
narrower limits when business relations 
are cast in contract form, operates within 
those limits as strongly to make conduct 
nonactionable as it does in business rela- 
tions not fixed by contract. It would be 
difficult to imagine a plainer case of 
justification for interference than the case 
made out here.” 


Padgett v. Lone Star Gas Co., 213 SW(2), 
133, at 138 thus speaks to the same effect: 


“Lastly and in final analysis, the claim 
of unfair competition is based on sales 
by defendant of butane at a price less 
than appellants are able or willing to sell 
it to their customers. Legitimate price- 
cutting is of the essence of a free com- 
petition; being an all too infrequent 
phase of present day economics, under 
which commodity prices appear to have 
no direction except ‘up’ ‘“* * * One having 
business interests to serve may by every 
fair means, such as lowering prices, of- 
fering better service, showing better sales- 
manship, freely induce those not under 
fixed contract to become his customers. 
* * * Fairbanks, Morse & Co. v. Texas 
Electric Service Co., supra. ‘If, for instance 
the appellees, in the transaction of the 
business of lending in competition with 
appellants, had offered money for loan 
at rate below that which the appellants 
could furnish it, and thereby induced 
the customers of the appellants to borrow 
from the defendant company, and by 
reason thereof Brown Bros. were unable 
to maintain their business, and were 
broken up and compelled to quit, then 
no cause of action would exist in favor 
of the appellants against the defendants, 
because, however malicious the motive, 
the means used would be lawful. * * * 
Brown v. American Freehold Land Mort- 
gage Co., etc., 97 Tex. 599, 80 SW 985, 
OS 707g lens ea Nee O eae 


Upon the authority of these cases, the 
principles they announce and apply, I am 
of the clear opinion that no cause of action 
is alleged against defendant and that the 
judgment should be affirmed. 
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[Dissenting Opinion] 


Rives, Circuit Judge, Dissenting: The 
majority conclude that “* * * the public 
policy established by the Florida Supreme 
Court is opposed to actions such as the 
present one * * *.” With deference, I 
respectfully dissent. 


[Public Policy Determined by Legislature] 


In the first place, if the Florida Legisla- 
ture has acted, and acted constitutionally, 
the public policy of the State is not left to 
be “established by the Florida Supreme 
Court.” When, in 1949, the Florida Legisla- 
ture enacted Section 541.03(1)? of the 
Florida Statutes, it left no possible doubt as 
to the public policy of the State excepting 
only the constitutionality of the statute. 

My brothers state categorically that, “We 
do not find it necessary to decide that Fair 
Trade contracts are invalid in Florida even 
between the parties,’ and indeed they 
could not so decide without finding a State 
statute violative of the State Constitution in 
advance of such a holding by the State Su- 
preme Court. The majority, nevertheless, 
clearly indicates its opinion that the Florida 
Supreme Court would hold the statute un- 
constitutional.? Unless and until the State 
Supreme Court has actually so held, it 
seems clear to me that the Act of the 
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Legislature of Florida is entitled to com- 
plete respect in this Court, especially when 
as the majority concedes, “At the present 
time there seem no longer to be any federal 
constitutional or statutory barriers to Fair 
Trade Legislation.” 


[State Decision Limited to Nonsigners| 


The Florida Supreme Court has gone no 
further than to declare the nonsigner clause 
of a Fair Trade Act unconstitutional.® True, 
some of the Justices of that Court expressed 
in their opinions strong disapproval of the 
general economic soundness of Fair Trade 
legislation, but we do those Justices wrong 
if we assume that they will undertake to 
substitute their views of the economic wis- 
dom of the Act for the views of the Florida 
Legislature to which the State Constitution 
has committed the duty and responsibility 
of acting upon such questions. I still enter- 
tain the view which I expressed for this 
Court in Schwegmann Bros. Giant Super 
Markets v. Eli Lilly & Co. [1953 Trape Cases 
§ 67,516], 205 F. 2d 788, 791, that “We have 
no judicial concern with the economic and 
social wisdom of any feature of the law, 
but solely with its constitutionality,’ and 
I think that that principle should hold true 
in our prediction of any future decision of 
the Florida Supreme Court.* Indeed, it 


1 “‘§ 541.03 Contract may govern price of sale 
or resale. 

‘*(1) No contract relating to the sale or resale 
of a commodity which bears, or the label or con- 
tainer of which bears, the trademark, brand. 
or name of the producer or distributor of such 
commodity and which commodity is in free and 
open competition with commodities of the same 
general class produced or distributed by others 
shall be deemed in violation of any law of the 
State of Florida by reason of any of the fol- 
lowing provisions which may be contained in 
such contract: 

“(a) That the buyer will 
commodity at less than the 
stipulated by the seller; 

“(b) That the buyer will require of any 
dealer to whom he may resell such commoditv 
an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by 
the seller; 

““(e) That the seller will not sell such com- 
modity 

‘1. To any wholesaler, unless such whole- 
saler will agree not to resell the same to any 
retailer unJess the retailer will in turn agree 
not to resell the same except to consumers for 
use and at not less than the stipulated mini- 
mum price, and such wholesaler will likewise 
agree not to resell the same to any other 
wholesaler unless such other wholesaler will 
make the same agreement with any wholesaler 
or retailer to whom he may resell; or 


not resell such 
minimum price 
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“2 To any retailer, unless the retailer will 
agree not to resell the same except to con- 
sumers for use and at not less than the stipu- 
lated minimum price.’’ 

2“For it seems to us that the constitutional 
theories repeated in so many of its decisions 
would be more consistent with declaring the 
entire Act invalid * * * *. We think it may 
well be that Fair Trade contracts are unen- 
forceable in Florida even between the parties 
fe eo Ee eee 

3 Bristol-Myers Co. v. Webb’s Cut Rate Drug 
Co., 137 Fla. 508, 188 So. 91; Liquor Store v. 
Continental Distilling Corp., 40 So. 2d 371; 
Seagram-Distillers Corp. v. Ben Greene, Inc. 
[1950-1951 TRADE CASES f 62,913], 54 So. 2d 
235: Miles Laboratories v. Hckerd [1954 TRADE 
CASES ] 67,700], 73 So. 2d 680. 

4 Actually, the Supreme Court of Florida has 
many times adhered to that principle. Scar- 
borough v. Webb’s Cut Rate Drug Co., 8 So. 
2d 913, holding that courts are not concerned 
with the policy of legislative acts. Accord: 
State v. Johnson, 135 So. 816, 102 Fla. 19; 
Stewart v. De Land-Lake Helen Special Road 
& Bridge District in Volusia County, 71 So. 42. 
71 Fla. 158: Lainhart v. Catts, 75 So. 47, 73 
Fla. 735: Hunter v. Owens, 86 So. 839, 80 Fla. 
812. See also, City of Hernando v. Robertson, 
125 So. 529, 97 Fla. 1083, holding that if a 
statute does not violate federal or state Con- 
stitution, policy of legislature is not subject 
to judicial review. Courts may not strike down 
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seems to me, as I will presently explain, 
that the Justices of the Supreme Court of 
Florida have already indicated their ad- 
herence to that principle as applied to the 
particular statute under consideration. 


In an able opinion granting a prelimi- 
nary injunction, the Circuit Court of Dade 
County, Florida, held the Florida statute 
constitutional. Sunbeam Corporation v. Chase 
& Sherman, Inc, [1953 TRADE CASES { 67,524], 
decided June 30, 1953. The Supreme Court 
of Florida, after hearing argument before 
the full Court en banc, denied certiorari 
without opinion. Chase & Sherman, Inc. v. 
Sunbeam Corporation, 73 So. 2d 714. The 
briefs of counsel, otherwise excellent and 
full, give us little help on the effect of that 
denial of certiorari by the Florida Su- 
preme Court, and my brothers quite naturally 
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assume that, like denial of certiorari by 
the United States Supreme Court, it “car- 
ries no implication concerning the merits 
of the case,’ citing Maryland v. Baltimore 
Radio Show, 338 U. S. 912. Such research 
and information as has been available to 
me indicates that that assumption is not 
at all accurate, but that to the contrary the 
denial of certiorari in that case, even with- 
out opinion, had the effect of affirming the 
interlocutory decree of the Circuit Court. 
See Davis v. Strople (1949), 39 So. 2d 468; 
Advertects, Inc. v. Sawyer Industries, (1953) 
64 So. 2d 300. There are two interesting 
articles on the subject in Volume 4 of the 
University of Florida Law Review (1951) 
from each of which, due to the importance 
of the question in the present case, I quote 
rather full extracts in the footnote.® As 


act because it does not square with court’s 
view on public policy. State ex rel. Landis v. 
Dyer, 148 So. 201, 109 Fla. 33. Accord: State 
ex rel. Dowling v. Butts, 149 So. 746, 111 
Fla. 630; 89 A. L. R. 946; L. Maxcy, Inc. v. Fed- 
eral Land Bank of Columbia, 150 So. 248, 111 
Fla, 116, aff'd 151 So. 276, 111 Fla. 116; Shelby 
v. City of Pensacola, 151 So. 53, 112 Fla. 584. 
Court is not concerned with wisdom, necessity, 
or policy of laws, but is responsible only for 
their construction and interpretation. State ex 
rel, Richardson v. Ferrell, 177 So. 181, 130 Fla. 
26; accord: State ex rel. Hosack v. Yocum, 
186 So. 448, 186 Fla. 246; 121 A. L. R. 270. 

For more recent cases, see Rotwein v. Ger- 
sten, 36 So. 2d 419, 160 Fla. 736, holding that 
the Legislature is the policy making authority 
and courts must heed its policy declarations, 
assuming the statute being construed was 
validly enacted. Accord: Ideal Farms Drain- 
age Dist. v. Certain Lands, 19 So. 2d 234, 154 
Fla. 554; Saunders v. City of Jacksonville, 25 
So. 2d 655, 157 Fla. 253; cf. Local No. 234 of 
United Ass’n of Journeymen and Apprentices of 
Plumbing and Pipefitting Industry of U. 8S. & 
Canada v. Henley & Beckwith, Inc., 66 So. 2d 
818. 

Finally, see a July, 1954 decision by Florida 
Supreme Court, Volusia County Kennel Club 
v. Haggard, 73 So. 2d 884, cert. denied sub nom. 
Lane v. Volusia County Kennel Club, 348 U. S. 
865, holding that the wisdom of policy, and 
motive and determination with reference to 
policy of legalizing gambling with relation to 
dog races is a legislative and not a judicial 
function. 

> “In summarizing certiorari in Florida one 
must at least recognize federal statutory cer- 
tiorari, issued by the Supreme Court of the 
United States to state courts of last resort and 
the United States courts of appeal; it can 
always be requested, is granted some fifteen 
percent of the time, and nevertheless accounts 
for more reviews than does appeal, which is of 
right but strictly limited in availability and 
scope. Denial of a petition for certiorari is not 
an affirmance of the judgment below; it merely 
signifies that less than four members of the 
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Supreme Court of the United States are per- 
suaded that review is advisable. 

At the other extreme is certiorari under Rule 
34 of the Rules of Practice of the Supreme 
Court of Florida, which is not certiorari at 
all but rather a sadly misnamed method of 
taking, on the equity side, ‘ . appeals from 
interlocutory decrees as authorized by statute 
including orders or decrees after final decree 
: . It lies as of right; no writ actually 
issues; and denial of this ‘certiorari’ is a defi- 
nite affirmance of the interlocutory decree under 
attack rather than a mere refusal to consider 
it.’ 4 University of Florida Law Review, pp. 
447-448. 

“effect of Denial of Certiorari Under Rule 34 

“Authority need hardly be cited to the propo- 
sition that review of interlocutory orders under 
Rule 34 is not discretionary but a matter of 
right, and that Rule 34 merely provides a novel 
method of exercising the right. 

“But the novelty of the method of such re- 
view, after having confused the bar and the 
legal editors, finally produced still further con- 
fusion in the bench. In Davis v, Strople the 
Supreme Court, in a 5-1 decision held that an 
earlier decision in that case holding merely ‘pe- 
tition for certiorari denied’ conclusively settled 
the law of the case on the point raised. The 
Court cited as authority Hunter v. Tyner and 
Hager v. Butler. 

“The dissent in the Davis case argued that a 
denial of certiorari without opinion, in a prior 
interlocutory appeal, should not be considered 
as an affirmance of the order review, establish- 
ing the law of the case, but on the contrary 
should be considered merely the exercise of dis- 
cretion not to consider the merits of the legal 
point raised, as is inherent in common law 
certiorari. The dissent urged, by way of 
analogy, the holdings of the United States 
Supreme Court as to the legal effect of ‘cer- 
tiorari denied’ in review sought there. 

“The practice of the United States Supreme 
Court in disposing of petitions for certiorari 
has recently been summarized in Maryland v. 
Baltimore Radio Show. An examination of this 
opinion will disclose that that practice has no 
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those articles demonstrate, certiorari under 
Rule 34 of the Rules of Practice of the 
Supreme Court of Florida is available as 
a matter of right for the review of inter- 
locutory orders or decrees in chancery, and 
differs markedly from common law cer- 
tiorari. See Kilgore v. Bird, 6 So. 2d 541, 544. 
Under the State practice, therefore, it seems 
to me the Florida Supreme Court has 
definitely recognized the validity of fair 
trade agreements as between the contract- 
ing parties. 


[Other Florida Cases] 


On January 28, 1955, Judge Vincent C. 
Giblin of the Circuit Court of Dade County, 
Florida, in a memorandum opinion in Union 
Underwear Co., Inc. v. H, Rayvis, et al. [1955 
TRADE CASES J 68,051], said: 


“* * * the defendants A. GOLDBERG 
and NORMAN MORGANSTERN know- 
ingly induced the last mentioned retailers 
to violate their Fair Trade Agreement 
with plaintiff and sell them plaintiff’s mer- 
chandise below the fair trade price with 
full knowledge of all of the circumstances 
and are now Selling such merchandise 
at retail below the established price. 

“T approve the plaintiff's theory as 
contained in the Amended Complaint 
that one who wrongfully induces the 
breach of a contract commits an action- 
able wrong that can be enjoined.” 


No appeal was taken from the perma- 
nent injunction entered in that case. 


A ruling directly contrary to the holding 
of the majority was made by Chief Judge 
Holland of the Southern District of Florida 
on October 2, 1953, in Sunbeam Corporation 
v. Rotenberger, No. 5125, M. Civil. 


Even in the absence of the two decisions 
from the Circuit Court of Dade County, of 
the denial of certiorari from one of those 


remote analogy to that of the Supreme Court 
of Florida in deciding interlocutory appeals 
taken under Rule 34. 

“When the United States Supreme Court is 
petitioned to grant certiorari, the only question 
presented and briefed is the question whether 
or not it will hear the case later on the merits. 
The granting of certiorari is a discretionary 
decision to put the case on its docket, and 
thereafter, in due course, to hear it on the 
merits. The denial of certiorari is a discre- 
tionary decision to let the final judgment of 
the lower court stand. 

“On the contrary, when an _ interlocutory 
order in equity is appealed to the Florida 
Supreme Court under Rule 34, the merits are 
presented by the petition and supporting brief, 
and controverted in the brief of respondent; 
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decisions by the Florida Supreme Court, 
and of Judge Holland’s decision, and if the 
Florida Statute (Footnote 1) stood alone, 
that statute, together with the decisions of 
the Florida Supreme Court on the nonsigner 
clause (Footnote 3), seems to me to make 
the public policy of the State of Florida 
clear to the effect that while a nonsigner 
cannot be bound merely by notice of a con- 
tract to which he is not a party, a manu- 
facturer can maintain the resale prices of 
his product by contract. 

Appellee’s brief describes this action as 
“an adroit effort to effectuate and enforce 
the nonsigner provision of the Florida Fair 
Trade Act which has been repeatedly held 
unconstitutional,” and the majority of this 
Court sees “little merit in the attempted 
distinction relative to policy.” The position 
of the majority may be sound if it is 
correct in assuming that the public policy of 
Florida is opposed to all fair trade con- 
tracts; on the other hand, it is not sound 
if, as its Legislature has enacted, Florida 
permits price maintenance by contract. (See 
Statute, Footnote 1, supra). 


In the forty-five fair trade states, appel- 
lant restricted the distribution and sale 
of its products to distributors and dealers 
who would voluntarily contract with it to 
maintain resale prices. As was aptly said 
by Judge Freeman of the United States 
District Court for the Eastern District of 
Michigan in the case of Sunbeam Corpora- 
tion v. Economy Distributing Co., Inc., et al. 
[1955 Trape CAsEs J 68,037], decided March 
3, 1955, Civil Action No. 13,900, F. Supp. : 


“Indeed, it is one thing to say that a 
manufacturer may not, by a single fair 
trade contract, fix the price of its prod- 
ucts throughout the entire state even as 
to non-signers; it is quite another to say 
that it may not accomplish this end by 


the case is orally argued on the merits: and 
what the Court takes under consideration for 
determination is the merits of the order re- 
viewed. No question is presented or considered 
as to whether or not the Court will later hear 
the merits; the Court actually hears the merits; 
and when it rules, of necessity it decides the 
merits. 

“The distinction between the two types of 
certiorari is obvious. There is no analogy. But 
here’s the rub. The fact that any justice of 
the Florida Supreme Court should think the 
federal practice bears the slightest resemblance 
to the Florida practice is, in and of itself, a 
condemnation of Rule 34 as a source of un- 
justifiable confusion resulting from the mere use 
of the word ‘certiorari’ in the rule.’ 4 Uni- 
versity of Florida Law Review, pp. 529-531. 
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selling only to those willing to execute 
fair trade contracts.” 


The averments of the complaint went 
much further than simply alleging the selling 
of plaintiff's products at cut prices. In addi- 
tion,® it alleged: (a) that defendant knew 
that plaintiff confined its sales to persons 
who contracted with it to maintain re-sale 
prices; and (b) that defendant intentionally 
induced some of such persons to violate 
their contracts with plaintiff. 


[Interference with Contractual Relations] 


The law of Florida seems clear to the 
effect that intentional and unjustifiable in- 
terference with contractual relations is ac- 
tionable. Dade Enterprises, Inc. v. Wometco 
Theatres, Inc., 119 Fla. 70, 160 So. 209. In 
that case the Florida Supreme Court said: 


“And upon a like principle, it has been 
held that when owing to special features a 
contract involves peculiar convenience or ad- 
vantage, or where the loss occasioned by its 
breach would be a matter of uncertainity, so 
that the breach of such contract might be 
deemed to cause irreparable injury and sub- 
ject to equitable enforcement, the threatened 
or impending tort of a third party who 
interferes with the performance of such 
contract, or consciously contributes to the 
impairment of the right of a party thereto 
to avail himself of its obligations, may be 
enjoined by the party whose enjoyment of 
existing contractual rights is thus en- 
dangered; the application of this doctrine 
being no longer restricted to contracts for 
personal services.” 160 So. at p. 210. 


See also, Harvey Corp. v. Universal Equip- 
ment Co., 158 Fla. 644, 29 So. 2d 700, 704. 
The authorities generally are well collected 
by Judge Oliver T. Carter of the Northern 
District of California in Sunbeam Corp. v. 
Payless Drug Stores [1953 TrapeE Cases 
J 67,492], 113 F. Supp. 31, 36: 


“The theory upon which the first claim 
for relief is based is the allegation that 
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defendants have tortiously interfered with 
plaintiff's contractual relations. It is al- 
leged that defendants have knowingly, 
wilfully and without justification induced 
breaches of plaintiff's contracts. ‘That 
such conduct is actionable has long been 
well settled in law and equity in a long 
line of cases stemming from Lumley v. 
Gye, 2 E. & B. 216, and including, to cite 
but a few of the modern cases, Angle v. 
Chicago, St. Paul, Minneapolis & Omaha 
RaGow lol UsSaly1 45S. iCtyZ40538n ests 
55; Bitterman v, Louisville & Nashville R. 
Con 207 Ur S205 287 5e Ctl omens 
171; Truax v. Raich, 239 U. S. 33, 36 S. Ct. 
7, 60 L. Ed. 131; American Malting Co. v. 
Keitel, 2 Cir., 209 F. 351; Falstaff Brewing 
Corp. v. Iowa Frmt & Produce Co., 8 
Cir., 112 F. 2d 101; Keene Lumber Co. v. 
Leventhal, 1 Cir., 165 F. 2d 815; Baruch 
uv, Beech Aircraft Corp., 10 Cir., 175 F. 2d 
1; Hope Basket Co. v. Product Advance- 
ment Corp., 6 Cir., 187 F. 2d 1008; Gruen 
Watch Co. v. Artists Alliance, 9 Cir., 191 
F. 2d 700; Philadelphia Record Co. vw. 
Leopold, D. C. S. D. N. Y., 40 F. Supp. 346; 
Imperial Ice Co. v. Rossier, 18 Cal. 2d 33, 
112 P. 2d 631; California Grape Control 
Board, Ltd. v. California Produce Corp., 4 
Cal. App. 2d 242, 40 P. 2d 846; cases col- 
lected in 84 A. L. R: 55; in Prosser on 
Torts (West Pub. Co., 1941) 976-1013; 
note in 24 Calif. L. Rev. 208. See also 
Sayre, ‘Inducing Breach of Contract,’ 36 
Harv. L. Rev. 663; Carpenter, ‘Interfer- 
ence with Contractual Relations,’ 41 Harv. 
L. Rev. 728; Restatement of Torts, Sec- 
tion 766.” : 


Nor can I see how the criterion of 
balancing of public interests espoused in the 
concurring opinion on the authority of Fair- 
banks, Morse & Co. v. Texas Electric Service 
Co., 5th Cir., 63 F. 2d 702, and Padgett v. 
Lone Star Gas Co., 213 S. W. 2d 133, would 
justify the dismissal of the complaint in 
this case without a hearing. My consider- 
ation of that doctrine simply brings me 
back to the question of what is the public 
policy of the State of Florida. To me, there 


®° To quote some of the averments of para- 
graph 23 of the complaint: 

“* * * The defendant, well knowing that 
plaintiff's dealers and distributors were bound 
by contract, as aforesaid, not to deal with any 
person who had not executed a contract, has 
by devious means, on inforrnation and belief, 
directly and indirectly, through its parent com- 
pany and through agents, brokers, clandestine 
intermediaries, and diverse (sic) persons un- 
known to plaintiff, solicited, sought and suc- 
ceeded either directly or indirectly, in inducing 
distributors and/or retailers in those states 
bound by Sunbeam fair trade contracts to 
supply and sell Sunbeam products to the de- 


fendant in violation of such contracts, and, well 
knowing of plaintiff's contractual system of dis- 
tribution aforesaid, has knowingly purchased 
and accepted delivery of products bearing plain- 
tiff's trademark from persons not authorized 
by contract to engage in the business of handling 
or selling the same, well knowing that in so 
doing it would encourage dealers and distribu- 
tors surreptitiously and clandestinely to violate 
their contracts and directly or indirectly sell 
such products to defendant thereby interfering 
with and depriving plaintiff of the benefits of 
its said fair trade contracts and contractual 
system of distribution.’’ 
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can be no better evidence of that public 
policy than the statute (Footnote 1, supra) 
never declared unconstitutional by the 
Florida Courts, and indeed consistently 
sustained by the lower courts and, I think, 
also by the Supreme Court of Florida. 


[Conflict with Other Federal Cases| 


Lastly, it seems to me that the present 
decision is not only contrary to the decision 
of Judge Holland within our Circuit, but 
is in conflict with the following Federal 
cases in other Circuits: Wells & Richardson 
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Co. v. Abraham, Cir. Ct. E. D. N. Y., 146 
Fed. 190, aff’d 2nd Cir., 149 Fed. 408; Sun- 
beam Corporation v. Payless Drug Stores 
[1953 Trape Cases § 67,492], W. D. Calif., 
113 F. Supp. 31; Sunbeam Corporation v. 
Economy Distributing Co., Inc., et al. [1955 
TRADE CASES § 68,037], E. D. Mich., Civil 
Action No. 13,900, decided March 3, 1955. 
So far as I have found, this is the first time 
that a manufacturer has been refused relief 
against tortious interference with valid price 
maintenance contracts on the ground of 
public policy. I, therefore, respectfully dissent. 


Opinion of the Attorney General of the State of Idaho. 


Addressed to James Annest, State Representative, Cassia County, Declo, Idaho, by 


J. N. Leggat, Assistant Attorney General, State of Idaho. 


March 31, 1955. 


Opinion No. 7-55. Dated 


Idaho Unfair Sales Act 


Sales Below Cost Under State Acts—Trading Stamps—Customary Cash Discount — 
The giving of trading stamps as a customary cash discount does not violate the Idaho law 
prohibiting sales below cost. A customary discount for cash does not enter into the com- 
putation of “cost.” Such a discount is a reward for prompt payment and is not a deduction 
from the purchase price. A cash discount is a part of the cost of doing business such as 
rent, advertising, or bad debts which is covered by the 6 per cent markup provided in the 
law. However, if trading stamps are given in amounts greater than customary and with 
an intent or having the effect of doing or accomplishing the acts which are proscribed by 


the Idaho Jaw, it could amount to a violation of the law. 


See Sales Below Cost, Vol. 2, § 7201. 
[Unfair Sales Act—Trading Stamps] 


We have your letter of March 14, 1955, in 
which you inquire if “trading stamps are a 
cash discount or a mode of advertising 
under the 6% provisions” of the “Fair Sales 
Practices Act as enacted by the (recent) 
legislature.” 

The act you undoubtedly refer to is the 
“Unfair Sales Act,’ Title 48, Chapter 4, 
Idaho Code, amended by House Bills 76 
and 283, Chapters 95 and 234, Session Laws 
of 1955. 

Section 48-402, Idaho Code, declares the 
policy and purpose of the Act and that: 


“The practice of selling certain items of 
merchandise below cost in order to attract 
patronage is a deceptive form of advertis- 
ing and an unfair method of competition.” 


Section 48-403, supra, as amended, defines 
the term “cost to the retailer” as 


(a) the actual cost of the merchandise 
to the retailer, or the replacement cost 
at the lowest prices then prevailing in his 
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trade area, whichever is lower; less all 
trade discounts but not customary dis- 
counts for cash, plus 

(b) freight charges not included in the 
actual or invoice cost, or replacement 
cost, plus 


(c) cartage to the retail outlet if done 
or paid for by the retailer, plus 


(d) a markup to cover a proportionate 
part of the cost of doing business, which 
markup in the absence of proof of a 
lesser cost, shall be six per cent of the 
cost to the retailer after adding freight 
charges and cartage but before adding 
thereto a markup. 


Section 48-403(d), supra, states: 


“\Where one or more items are adver- 
tised, offered for sale, or sold with one 
or more other items at a combined price, 
or are advertised, offered as a gift, or 
given with the sale of one or more other 
items, each and all of said items shal] for 
the purpose of this act be deemed to be 
advertised, offered for sale, or sold, and 
the price of each item named shall be 
governed by the provisions of subsections 
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(a), (b) and (b-aa) of section 48-403 


respectively.” 

Subsections (b) and (b-aa) define the 
terms “cost to the wholesaler” and “cost 
to the direct seller,’ respectively, and need 
not be considered in answer to your query. 


[Discount for Cash Payment] 


It should be noted that “customary dis- 
counts for cash” do not enter into the com- 
putation of “cost to the retailer.” This is 
equally true as to the terms, “cost to the 
wholesaler” and “cost to the direct seller.” 
A cash discount is a reward for prompt 
payment. It is a trade practice long estab- 
lished, and is authoritatively recognized as 
being not a deduction from the purchase 
price. Montgomery, Auditing Theory and 
Practice, pp. 489-500. 

In Weco Products Co. v. Mid-City Cut Rate 
Drug Stores, et al. [1940-1943 TrapE CASES 
7 56,242], 131 P. 2d 856, 859 (Cal., 1942), it 
was held that the giving of trading stamps 


did not violate the Fair Trade Act. The 
Court said: 
“Yo denominate appellant’s trading 


stamp plan as a device for giving a dis- 
count for cash payment on merchandise, 
rather than as a cut in price upon the 
articles sold, gains force when we con- 
sider that the stamps are given uniformly 
and without regard to the type of goods 
sold or the purchaser of the same. The 
only condition is that cash be paid for the 
purchases. Respondent’s ‘Fair Trade’ 
minimum-priced articles are not singled 
out by appellant as objects to which alone 
the trading stamp privileges attach. No 
discrimination is made for or against 
them. The policy may be said to be of 
uniform application both as to goods 
sold and as to purchasers of the same, 
and logically falls into the classification 
of ‘cash discount’ rather than ‘price cut.’ ” 


It was noted in the above case, that the 
Pennsylvania Supreme Court had held that 
the giving of trading stamps did not violate 
the Fair Trade Act of that commonwealth. 
But see Bristol-Myers Co. v. Picker [1950- 
1951 Trape Cases § 62,755], 96 N. E. 2d 
Wie TX NNR Aol VAS) (UN NZ, OSD) 


Under a California statute making it “un- 
lawful for any person engaged in business 
within this state, to sell any article or prod- 
uct at less than the cost thereof to such 
vendor, or give away any article or product, 
for the purpose of injuring competitors or 
destroying competition” in Food and Grocery 
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Bureau of So. Calif., Inc. v. Garfield [1940- 
1943 Trape Cases 956,205], 125 P. 2d 3, 
7 (1942), the California Supreme Court held 
that the giving of trading stamps did 
not violate the statute. The court found it 
was well settled that the practice of mer- 
chants in giving trading stamps “is merely 
a method of discounting bills in considera- 
tion for the immediate payment of cash. . .” 
(citing cases). At page 6 the court said: 


“The fact that the appellant conducts 
his business on an all-cash basis does 
not preclude him from giving a cash 
discount. On the contrary, the cash dis- 
count is even more vital to the all-cash 
store than to the cash and credit store 
because the proprietor of the former has 
staked his entire enterprise upon the abil- 
ity to attract cash trade and has been 
willing to forego the patronage of those 
consumers who buy their goods upon 
credit.” 


In that case the appellant also had ‘double 
stamp days” but, as the court observed, “a 
trading stamp may retain its character as 
a cash discount even though the number 
given by the merchant is increased on a 
particular day.” The court also said that 
“the stamp is not the gift of a product 
within the meaning of section 3 of the act” 
which would indicate that it might not con- 
stitute a violation of Section 48-403(d), of 
the Idaho statute. 


Since it has been held that a cash dis- 
count does not enter into the determination 
of cost, when availed of by the retailer, it 
should not be considered in the price paid 
by the purchaser from the retailer. It 
seems to be part of the “cost of doing busi- 
ness,” like rent, advertising, bad debts, etc., 
to cover which the 6% markup is provided. 
If these were not part of the “cost of doing 
business,’ and recognized as such by ac- 
counting and legal authorities, the retailer 
doing business on a “charge” basis might, 
in writing off bad debts, find himself in the 
paradoxical situation of not only having lost 
the debt but also having violated the law. 


[Unlawful Use of Trading Stamps] 


It may be that, under some circumstances, 
certain uses or abuses of the practice of 
giving trading stamps could result in “an 
unfair method of competition.” Section 
48-404, Idaho Code, states: 


_ “It is hereby declared that any advertis- 
ing, offer to sell or sale of any merchan- 
dise, either by retailers or wholesalers, at 
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less than cost as defined in this act, with 
the intent, or effect, of inducing the pur- 
chase of other merchandise or of unfairly 
diverting trade from a competitor or 
otherwise injuring a competitor, impairs 
and prevents fair competition, injures 
public welfare, and is unfair competition 
and contrary to public policy and the 
policy of this act, where the result of 
such advertising, offer or sale is to tend 
to deceive any purchaser or prospective 
purchaser, or to substantially lessen com- 
petition, or to unreasonably restrain trade, 
or to tend to create a monopoly in any 
line of commerce.” 


In Trade Commission v. Bush [1953 TRADE 
Cases { 67,537], 259 P. 2d 304, 306 (Utah, 
1953), a District Court injunction was re- 
versed because the evidence was insufficient 
to show intent to violate the law. The 
court, after observing that “it seems not 
unreasonable to assume that his stamp cost, 
representing about 2% of sale price, and a 
customary discount, is an element of the 
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cost of doing business intended by the legis- 
lature to be one of the costs of doing busi- 
ness included in the 6% markup”, also said: 


“Had Bush issued stamps having a 6% 
value, thus indulging in a practice beyond 
the usual and customary, a wilful evasion 
well might result...” 


So long as the giving of “trading stamps” 
is nothing more than a customary cash dis- 
count we seriously doubt, in light of the 
authorities, that it would constitute a viola- 
tion of the Unfair Sales Act. But if “trading 
stamps” are given in amounts greater than 
customary and with an intent, or having the 
effect, of doing or accomplishing those 
things proscribed by Section 48-404, supra, 
it could amount to a violation of the Unfair 
Sales Act. In the latter case the question 
would be factual and could only be an- 
swered by a court upon the facts presented 
and proof of intent to, or having the effect 
of, doing the harm or harms prohibited by 
statute. 


[68,101] United States v. Nationwide Trailer Rental System, Inc., George Croft, Sr., 


and A. E. Simon. 


In the United States District Court for the District of Kansas. 


Dated July 2, 1955. 


Civil No. W-655. 


Case No. 1174 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Trade Associations—Allocation of Exclusive Ter- 
ritories.—A by-law of an association of one-way trailer rental operators was held violative 
of the Sherman Act because it established exclusive territories for each of its members 
and empowered each of its members to prevent any other operator from becoming a 
member of the association. 


See Combinations and Conspiracies, Vol. 1, J 2017. 


Combinations and Conspiracies—Trade Associations—Uniform Rate Charged for 
Overtime Use of Trailers—Circulation of Price Schedule.—Officers of an association 
of one-way trailer rental operators and members of the association were held to be 
engaged in an illegal price fixing scheme. A uniform lease agreement was adopted and 
used by the members of the association. It contained a provision for overtime charges 
and the amount which should be charged for the overtime use of a trailer. The evidence 
established that the overtime rate specified in the lease agreement was uniformly charged 
by all of the member operators. Also, the publication, adoption, and circulation of a sug- 
gested zoned rate schedule, while not fixing a rigid price, were heid to constitute a tam- 
pering with prices which was violative of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, J 2017.208, 2017.253. 


Combinations and Conspiracies—Trade Associations—Boycott.—A by-law of an asso-° 
ciation of one-way trailer rental operators which provided that the board of directors of 
the association, for good cause shown, could place a stop order or expel any member if, 
in the opinion of the board of directors, such action was necessary to keep the asso- 
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ciation out of legal entanglements or to preserve the good name and business of the 
association was held illegal on the ground that it provided for a boycott. 


See Combinations and Conspiracies, Vol. 1, { 2017.300. 


Department of Justice Enforcement and Procedure—Parties Defendant—Necessary 
Parties—In an action charging an unlawful conspiracy, it is not necessary that all of 
the parties to an agreement or combination be named as defendants. It is enough if the 
non-defendant parties to the alleged violation are sufficiently identified so as to satisfy 


the requisites of fair notice of what is charged in the pleadings. 
See Department of Justice Enforcement and Procedure, Vol. 2, § 8221.650. 


For the plantiff: George Templar, Arkansas City, Kan.; Herbert Brownell, Jr., 
Attorney General, Washington, D. C.; Stanley N. Barnes, Assistant Attorney General, 
Washington, D. C.; and Samuel Flatow, Trial Attorney, Office of the Attorney General, 


Antitrust Division, Washington, D. C. 


For the defendants: 
and Calvert & White. All of Wichita, Kan. 


Detmas C. Hit, District Judge [/n full 
text]: The Court makes the following Find- 
ings of Fact and Conclusions of Law in the 
above-entitled case: 


Findings of Fact 
| Defendants] 
ide 


Nationwide Trailer Rental System, Inc., 
hereinafter referred to as NTRS, is a non- 
proht corporation organized under the laws 
of Michigan. Its corporate purpose as stated 
in the Articles of Incorporation is ‘“‘to asso- 
ciate together, for their mutual benefit, com- 
fort and instruction not involving direct 
pecuniary profit, those persons actively en- 
gaged in utility trailer rentals.” 


2 


A. E. Simon is a member of the Defend- 
ant NTRS, and at the time of the filing of 
the complaint herein, August 28, 1953, was 
its Secretary-Treasurer, George A. Croft is 
a member of the Defendant NTRS and at 
the time of the filing of the complaint was 
its President. Since that time and at the 
February, 1955 convention of the Defendant 
NTRS, new officers have replaced the above- 
mentioned as such officers. 


3. 


The defendant Simon is a resident of 
Wichita, Kansas, and the defendant NTRS 
and the Defendant Croft appeared in court 
by counsel and also in person in the case of 
Mr. Croft. During the time Mr. Simon was 
Secretary-Treasurer of NTRS, the business 
of NTRS has been conducted from Wichita, 
Kansas. 
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Clyde M. Simon; Warnick, Martz & Phares; Fred J. Gasser; 


[One-Way Trailer Rental Business] 
4 


All the members of the Defendant NTRS 
are engaged in what is known as the “‘one- 
way” trailer rental business. The trailers 
are two and four-wheel trailers of various 
sizes suitable and intended for use with pri- 
vate passenger automobiles. In the opera- 
tion of this business, customers regularly 
rent these trailers from members of defend- 
ant NTRS, and other business men not 
members of NTRS for use in transporting 
personal goods and private property from 
one place to another. The somewhat unique 
feature of the “one-way” business is that 
the business man who rents the trailer to 
his customer does not contemplate that the 
trailer will be returned to him, but through 
arrangement with other businessmen, directs 
the customer to leave the trailer at another 
station, at or near the destination of the 
customer. 


5. 


This practice of allowing a customer to 
surrender a trailer to a station other than 
the one from which it was rented, as de- 
scribed above, originated in California. There 
is some evidence that there were individuals 
engaged in the business in California during 
the period of World War Two. At any rate 
the evidence shows that between 1945 and 
1950, the practice began to find its way into 
other parts of the United States. 


6. 


Between 1945 and 1950, trailers were ex- 
changed on a “one-way” basis in a rather 
loose fashion. It appears from the evidence 
that for a long period of time prior to 1945, 
individuals had been engaged in the rental 
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of utility trailers on a local basis. These 
local trailer rental people were the natural 
avenues through which the “one-way” practice 
developed. The evidence showed that in the 
early development of the “one-way” business, 
operators or local businessmen who had been 
exposed in one way or another to the one-way 
idea, when they had a customer desiring to 
rent a trailer on a one-way basis to a given 
city where the rentor had no contact, would 
make use of the telephone directories and 
write or otherwise communicate with busi- 
ness men in that city who were engaged in 
the rental of local trailers. 


ie 


In this manner, the business man started 
a trailer out on what he hoped would be a 
series of “one-way” moves. In order to give 
the business man to whom the trailer was 
sent some information about where the 
trailer could be sent on another “one-way” 
journey, trailer owners who had sent their 
trailers to others on a one-way basis, com- 
piled lists of operators who were willing to 
accept trailers from others on a one-way 
basis. The trailers always remained, and do 
remain under the present system, the prop- 
erty of the original owner. 


8. 


The transactions outlined in Findings 6 
and 7 above happened many times over a 
period of time beginning about 1945 and 
continuing at least until 1950, and perhaps 
longer. As a result more than one “list” 
came into existence. The evidence is not 
clear, but it is a fair inference that some 
operators had agreements with others whereby 
they were to be mutual recipients of the 
others’ one-way business. Perhaps several 
operators on a list had that understanding. 
What is clear from the evidence is that some 
operators objected to having their trailers 
sent to certain other operators. This did 
happen sometimes however. Some operators 
were on all lists. Occasionally these oper- 
ators who were on all lists would receive 
trailers from operators on one list and then 
use the wrong list when re-renting the 
trailer with the result that the owner- 
operator’s trailer passed into the hands of 
people with whom he did not desire to do 
business. 


9) 


In conjunction with the development of 
the lists and other business practices out- 
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lined above, arrangements were made for 
a division of the rental fee between the 
rentor and the owner. There was some tes- 
timony that with each list of operators there 
was a price list. There was no testimony 
concerning the division of rentals during 
this period. 


10. 


There was testimony that many trailers 
which were circulated by these businessmen 
were not first class trailers and that the 
operators were unwilling to release their 
best trailers into the one-way operations. 
No direct evidence was offered of any spe- 
cific accidents which occurred as a result 
of this tendency to circulate trailers of low 
quality, but there was evidence of near ac- 
cidents and other road failures. 


We 


The evidence showed that while there was 
never a static period during the develop- 
ment of the business as it spread over the 
country, eventually there emerged seven 
lists. These lists were compiled by the 
larger operators and changed often, per- 
haps monthly. 


[Formation of Association] 
WZ 


The evidence showed that in 1950 a few 
business men engaged in the circulation of 
trailers on a one-way basis conceived the 
idea of the formation of a single “list” of 
operators willing to exchange trailers with 
each other. Pursuant to that objective, in- 
vitations were sent to individuals to a meet- 
ing looking to that end which was to be in 
Detroit. This meeting was not well attended. 
In fact only Mr. M. C. Hansen, an operator 
located in Detroit, Mr. Bennett of Philadel- 
phia and Mr. Richard Shunk, of Cleveland, 
were present. The evidence was that not 
much of any consequence transpired at that 
meeting, and no evidence of any agreements 
survives. 


133 


After that above referred to meeting had 
ended, two of the participants, Mr. Shunk 
and Mr. Bennett, invited trailer operators to 
a meeting in Indianapolis. Every operator, 
or nearly every operator whose name was 
on any of the lists was invited. In all 101 
invitations were extended. The evidence 
was that 26 operators attended the meeting. 
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14. 


As a direct result of this meeting, the de- 
fendant NTRS was incorporated; it was 
incorporated early in 1951. Either at this 
meeting or at a meeting of the Board of 
Directors of the newly formed corporation, 
a set of by-laws were adopted. At the meet- 
ing in Indianapolis, the as yet unincor- 
porated association elected officers. These 
officers became the incorporators and officers 
of the defendant NTRS. 


[By-Laws] 
INR), 


The following by-laws have been in force 
in substantially the form set out below at 
least since the 1952 convention of the asso- 
ciation which was held in St. Louis, among 
other by-laws. (Those set out below are 
taken from the amended by-laws of the 
association dated February 11, 1955) 


ARTICLE III entitled “Eligibility for 
Membership.” 


Section 1: No member of Nationwide 
Trailer Rental System may be connected 
with other one-way trailer rental system 
in competition with our association members. 


ARTICLE IV, entitled “Application 
for Membership.” 


Section 3: A member shall be protected 
from any application within his city or 
immediate vicinity as long as there are 
no official complaints against him. Unless 
the member consents, in writing, it shall 
be the duty of the secretary to deny such 
applications. 


ARTICLE VI, entitled “Loss of Qualifi- 
cation.” 


Section 3: Other offenses: The Board 
of Directors of the N. T. R. S. for good 
cause shown and with notice of hearing, 
may place a stop order or expel any mem- 
ber from this System if, in the opinion of 
the Board of Directors, such action shall 
be necessary to keep this System out of 
legal entanglements or to preserve the 
good name and business of the System. 


Section 4: Violation of any of the By- 
laws of this organization is cause for ex- 
pulsion from the System. Expulsion shall 
be only by a two-thirds vote of the Direc- 
tors or by a two-thirds vote of those 
present at a regular meeting. Any mem- 
ber expelled shall be given 90 days in 
which to get his trailers out of the System. 
Evidence of guilt shall be established by 
complaints of members of the Nationwide 
Trailer Rental System. Complaining mem- 
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ber must be able to back up his charges 
with direct and lucid evidence. 


Section 5: Members, who sell their 
trailer business to new owners may trans- 
fer their membership to the new owner, 
providing purchaser meets qualifications 
set forth in these By-Laws and is Ap- 
proved by the Board of Directors. 


16. 


The evidence showed that at the outset, 
it was difficult to induce businessmen to 
join the newly formed association. This 
was partly due to the fact that individuals 
engaged in the local utility trailer rental 
business were unfamiliar with the “one-way” 
operation and principle and partly due to the 
fact that some towns where NTRS desired 
a representative had no utility trailer people 
in business there at all and therefore no 
prospects for membership in NTRS. 


7 


The evidence also showed that many 
operators had a few trailers in the system 
or being circulated while others had a great 
many. Due to the disparity between the 
number of trailers in circulation by the vari- 
ous members, and the situation as outlined 
in Finding 16, at the St. Louis Convention 
referred to in Finding 15, members of the 
NTRS were divided into classes. This classi- 
fication appears to have undergone changes 
after its initiation, as more fully appears 
hereafter. Immediately below are the cur- 
rent by-laws of the association relative to 
the classification of members. 


ARTICLE V, entitled “Classification of 
Membership.” 


Section 1: Every member shall own 
one station in the one-way rental systenw 


Section 2: CLASS A MEMBER: All 
individuals, firms or corporations con- 
ducting a trailer rental business and hav- 
ing a minimum of ten trailers active in 
the N. T. R. S. and approved by the 
Board of Directors. 


Section 3: Class B member: All indi- 
viduals, firms or corporation(s) conduct- 
ing a trailer rental business not having 
a minimum of ten trailers in the N. T. RS. 
Limitations on one-way trailers: ‘“B” 
members must have the approval of the 
Board of Directors in order to put ten 
or more trailers into the one-way system. 

Section 3a: Six (6) months from the 


passage of this amendment, present “B” 
members shall not be able to Change 
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their status to “A” members until the 
next convention. With the exception of 
the previous Section, no changes to “A” 
status shall be made between the passage 
of this amendment and the next convention. 


Section 4: Class C Stations: All indi- 
viduals, firms or corporations conducting 
a trailer rental business as a subsidiary 
station of a Class A member by authority 
of the Board of Directors. 


ARTICLE X, entitled “Voting and 
Elections.” 
Section 1: Each Class “A”? member 


shall have one vote upon all questions 
presented for any action at any meeting 
of the members. 


Section 2: There shall be no vote for 
any Class “B” member at any meeting. 


Section 3: There shall be no vote or 


voice for any Class “C” station at any 
meeting. 


18. 


As indicated in previous findings, the 
above by-laws represent the present status 
of members. It appears from the evidence 
that there was a tie when “B” members 
were voting members and when what are 
now referred to as “C” stations, were con- 
sidered members, although they may not 
have had any vote in convention meetings. 
It also appears from the evidence that prior 
to the passage of the by-laws in their pres- 
ent form, in February, 1955, “B’ members 
could become “A” members simply by plac- 
ing 10 or more trailers in circulation. 


[Board of Directors—Executive Committee] 
19. 


The Association has a Board of Directors 
and an Executive Committee. The Board 
of Directors are elected from among the 
“A” members and two of the members of 
the Board of Directors serve on the Execu- 
tive Committee which has three members, 
the third being the President of the N. T.R.S. 


20. 


The Board of Directors is empowered by 
the By-laws to make rules for N. T. R. S. 
They are empowered to grant authority to 
the Executive Committee except that the 
Executive Committee shall not be given 
authority to expel a member or grant a 
membership. 
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[Lease Agreement—Rate Schedule] 
Zale 


Pursuant to the authority contained in 
the By-Laws, various rules and other items 
germane to this lawsuit were adopted by 
the Board of Directors or proposed by them 
and adopted by the membership in conven- 
tion. A uniform lease agreement was adopted 
for use by the members. A suggested rate 
schedule was adopted and circulated to all 
members. The rate schedule was revised 
at least once and the one currently in effect 
is what is known as a “zoned rate schedule” 
in the business. 


22. 


The current lease form contains a lease 
agreement which is used by all operators, 
who are members of NTRS. Also, printed 
on the lease form itself and a part of each 
leasing contract is a provision for overtime 
charge and the amount which will be charged 
therefor. There was no evidence that any 
operators did not use this lease form. It is 


supplied to the operators free of charge 
by NTRS. 


23. 


The current “rate Schedule” establishes 
“zones” from which a rate is obtained. Each 
operator, to use this chart, would ‘‘zone” a 
map of the United States, and number the 
zones outward from his city beginning with 
one (1). Each zone is roughly 135 miles 
from border to border. In other words, a 
series of concentric circles with the oper- 
ator’s home town as the center of each 
circle (on a map) would be first drawn. 
Then, a rent figure could be established 
quickly by simply observing the zone of the 
destination city on the map. 


24. 


As regards the above referred to “price 
list,” the evidence was and it is specifically 
found as a fact that the members of the 
NTRS did not strictly adhere to the price 
list. Nor was there any punishment ever 
inflicted for deviation. In fact, no evidence 
of any agreement to adhere to the price list 
was introduced. The price schedule was 
“adopted” by the association. The schedule 
itself was referred to carefully by the de- 
fendants as a “suggested” price schedule. 
The extent of the agreement concerning the 
price list was that it be circulated to all 
members. Several witnesses characterized 
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the price list as a guide, “something to go 
by.” The Court is unable to find that the 
list was circulated for no purpose at all. 


Psy. 


The Board of Directors have adopted 
rental instructions which require the mem- 
bers to divide the rental fee in accordance 
with a fixed rule. The Defendant NTRS 
receives for operating expenses 5% of all 
rental fees collected. The remainder is divided 
between the renting station and the owner. 


[Scope of Business] 
26. 


At the time of the trial of this case, the 
evidence showed that there were upwards 
of 30,000 trailers circulating in the one-way 
business in the United States at that time. 
More than one-third of these trailers were 
owned by members of the defendant NTRS 
and circulate exclusively in that system. 


Life 


At the close of the evidence, the latest 
figures on the membership of the defendant 
NTRS were offered in evidence. Those 
figures are as follows: Class “A” members 
168, Class “B’” members 63, Class ‘“C” 
Stations 524. These members are located 
in 46 states and the District of Columbia. 
One member of NTRS testified that an 
average trailer would make 15 moves a 
year. These trailers are regularly taken by 
customers from state to state. 


Conclusion of Law 


ie 


This court has jurisdiction of the parties 
and the subject matter of the action pur- 
Suante tomls) UAiS9 Cagae Or & 222) 


J 


The defendants are engaged in interstate 
commerce. 


3. 


A substantial portion of the One-Way 
trailer industry is affected by the agree- 
ments under consideration. 


4. 


The complaint charges a violation of the 
Sherman Anti-Trust Act, Section 1, 15 
U.S. C. A. 1. It is not necessary at [that] 
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all the parties to an agreement or combina- 
tion be made defendants in an action of this 
type, it is enough if the non-defendant par- 
ties to the alleged violation are sufficiently 
identified as to satisfy the requisites of fair 
notice of what is charged in the pleadings. 


5. 


The defendant NTRS is not an integra- 
tion of the business of its members. It is 
not a sole marketing or selling agency 
through which its members operate. It is 
rather an organization for the “mutual benefit, 
comfort, and instruction” of its members. 


6. 


The individual defendants and all the 
other members of NTRS must be consid- 
ered as individual business units. The By- 
Laws of the defendants NTRS constitute 
an agreement between the defendants. By 
virtue of the by-laws, rental instructions 
issued by the Board of Directors and the 
Executive Committee are also agreements 
between the members. 


a 


Article IV, Section 3, of the By-Laws 
of NTRS violates the Sherman Act, 15 
U.S. GC. A. 1, in that it establishes exclu- 
sive territories for each member and em- 
powers that member to prevent any other 
operator from becoming a member in his 
area, and thereby competing for the busi- 
ness of the other members of the defend- 
ant NTRS. 


8. 


The individual defendants and the mem- 
bers of the defendant NTRS are engaged 
in a price fixing scheme which is illegal 
per se in two particulars. The rate charged 
for overtime use of trailers is uniformly 
charged by all operators and is a part of the 
printed portion of the lease agreement. The 
Court concludes that the publication, adop- 
tion, and circulation of the schedule, while 
not fixing a rigid price, was such a tamper- 
ing with prices as is forbidden by the 
Sherman Act. 


9. 


Article VI, Section 3, violates the Sher- 
man Act by providing for a boycott. This 
By-Law is a violation of the act per se. 
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10. 


The Nationwide Trailer Rental System, 
Inc., is in effect an extra-governmental body 
seeking to regulate the One-Way Trailer 
Rental Industry represented by its mem- 
bership. 


Cited 1955 Trade Cases 
Vilastor Kent Theatre Corp. v. Brandt 


70,577 


It is suggested by the Court that no 
decree be prepared and entered at this time 
but that the case be set down for arguments 
of counsel as to the nature of the decree to 
be entered on the basis of the foregoing 
Findings of Fact and Conclusions of Law. 


[] 68,102] Vilastor Kent Theatre Corp. and Bur-Don Theatre Enterprises, Inc. v. 


Harry Brandt, et al. 


In the United States District Court for the Southern District of New York. Civil 


No. 90-65. Filed July 7, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Production of Documents—Relevancy.—In an action alleging that defendants conspired to 
deprive the plaintiffs’ theatres of second run motion pictures, the plaintiffs’ motion seeking 
the production by the defendants of records concerning two first run theatres was denied 
on the ground that the plaintiffs did not show how the records were relevant or how the 
records might lead to relevant information. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiffs: Milbank, Tweed, Hope & Hadley (A. Donald MacKinnon and Janet 
P. Kane, of counsel), New York, N. Y. 


For the defendants: Benjamin Melniker for Loew’s Incorporated. Louis Phillips for 
Paramount Pictures, Inc. (in dissolution), Paramount Pictures Corporation, and Para- 
mount Film Distributing Corporation. J. Miller Walker for Radio-Keith-Orpheum Corpo- 
ration (Dissolved), RKO Pictures Corporation, and RKO Radio Pictures, Inc. Robert 
W. Perkins for Warner Bros. Pictures, Inc. (Dissolved), Warner Bros. Pictures, Inc. 
(Organized 1953), and Warner Bros. Pictures Distributing Corporation. Dwight, Royall, 
Harris, Koegel & Caskey for Twentieth Century-Fox Film Corporation (organized 1915) 
and Twentieth Century-Fox Film Corporation (organized 1952). Adolph Schimel for 
Universal Pictures Co., Inc. and Universal Film Exchanges, Inc. Phillips, Nizer, Ben- 
jamin & Krim (Joseph A. Macchia and Karla Davidson, of counsel) for United Artists 
Corporation. All of New York, N. Y. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1954 Trapve Cases { 67,691. 
Opinion v. Twentieth Century-Fox Film Corp. [1954 

TRADE CASES § 67,757], 212 F. 2d 840 (2d 
Cir. 1954); Milwaukee Towne Corp. v. Loew's, 
Inc. [1950-1951 Trave Cases 7 62,891], 190 


[Production of Documents] 


Pavmieri, District Judge [Jn full text]: 


This is a motion by plaintiffs for production 
of documents under Rule 34 of the Federal 
Rules of Civil Procedure. The action is one 
to recover treble damages for alleged vio- 
lations of the Sherman Act, 15 U. S. C. 
§§1, 2 (1952 ed.). The complaint alleges 
that the defendants conspired to deprive 
the plaintiffs’ theatres of runs and clear- 
ances to which they were entitled. 

In order for plaintiffs to recover for 
defendants’ denial of runs and clearances 
to them, plaintiffs must show that they 
requested defendants to grant them such 
runs and clearances. See J. J. Theatres, Inc. 
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F. 2d 561 (7th Cir. 1951), cert. denied, 342 
U.S. 909, 72 S. Ct. 303 (1952). The records 
that plaintiffs wish to have produced con- 
cern two “first run” theatres in Yonkers, 
New York. Defendants state that plaintiffs 
never requested “first run” in Yonkers and 
that communications from plaintiffs to de- 
fendants and depositions of plaintiffs’ of- 
ficers indicate that plaintiffs complain only 
of an alleged deprivation of “second run” 
in Yonkers. Plaintiffs do not contradict 
these statements. 

Plaintiffs have not demonstrated how rec- 
ords concerning ‘‘first run’ theatres in 
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Yonkers are relevant to an alleged depriva- 
tion of “second run” in that city. They 
claim that they have shown that the infor- 
mation is relevant to the allegations of 
their complaint. But at this stage of the 
case relevance to the pleadings is not 
enough. The Rules of Civil Procedure 
“restrict the pleadings to the task of general 
notice-giving and invest the deposition-dis- 
covery process with a vital role in the 
preparation for trial. The various instru- 
ments of discovery now serve (l) as a 
device, along with the pre-trial hearing 
under Rule 16, to narrow and clarify the 
basic issues between the parties, and (2) 
as a device for ascertaining the facts, or 
information as to the existence or where- 
abouts of facts, relative to those issues. . . .” 
Hickman v. Taylor, 329 U. S. 495, 501, 6 
S. Ct. 385, 388-389 (1947). 

The information sought by means of the 
discovery process must be relevant to the 
issues in an action or must be useful in 
uncovering the existence of information 
relevant to the issues in the action. As 
long as the deposition-discovery process has 
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not been used to formulate the issues in a 
case, the pleadings are perforce the touch- 
stone by which relevance is determined. 
But after issues have been sufficiently for- 
mulated by the deposition-discovery proc- 
ess, the issues as formulated, rather than 
the pleadings, are the touchstone by which 
relevance is to be determined. See T. C. 
Theatre Corp. v. Warner Bros. Pictures, Inc. 
[1954 Trape Cases { 67,761], 16 F. R. D. 
173, 174-175 (S. D: N. Ye #9354)n 

Plaintiffs have not asserted that there are 
any issues in this case other than whether 
defendants unlawfully denied them “second 
run” in Yonkers. At this time they have 
failed to show the relevance of records about 
“frst run” theatres in Yonkers to the issue 
of unlawful denial of “second run” in that 
city. They have also failed to show how 
the records that they wish to have pro- 
duced may lead to relevant information. 
They have, therefore, not shown the “good 
cause” required by Rule 34 and their motion 
is denied. See 7. C. Theatre Corp. v. Warner 
Bros. Pictures, Inc., supra. 


[68,103] Laskey Bros. of W. Va., Inc., et al. v. Warner Bros. Pictures, Inc. (In 


Dissolution), et al. 


Austin Theatre, Inc., et al. v. Warner Bros. Pictures, Inc. (In Dissolution), et al. 


In the United States Court of Appeals for the Second Circuit. Nos. 338, 343, October 
Term, 1954. Docket Nos. 23610, 23672. Argued June 6, 7, 1955. Decided July 13, 1955. 


Appeal from the United States District Court for the Southern District of New York. 


Arcuie O. Dawson, Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Disqualification of Attorneys.—In treble damage actions, the plaintiffs moved for an order 
that the law firm of B & C and its members may properly represent them, and the 
defendants moved for an order disqualifying the law firm of B & C and its members 
from representing the plaintiffs. The court found that B previously had been associated 
with A in the firm of A & B, which was now dissolved, and that the firm of A & B and 
both of its members were disqualified from representing plaintiffs in an action where 
A previously had represented the adverse parties in similar litigation and had, as a result 
of such litigation, been in a position to receive confidential information from such 
former clients. The court held, in regard to a case which came to the firm of A & B at the 
time it was disqualified and which was commenced by the firm of B & C after the firm of 
A &B had been dissolved, that the firm of B & C was disqualified from acting as attorneys 
for the plaintiffs. A was disqualified from handling the case, and since B was his partner, 
he was equally disqualified. The disqualification continues as to B and applies to the new 
firm of B & C because at the time of the retainer B was disqualified from handling the case. 
The disqualification is not cured by the dissolution of the firm of A & B. In regard to a 
case which came to B after the dissolution of the firm of A & B, the court held that B and 
the firm of B & C were not disqualified from representing the plaintiffs unless B had 
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acquired confidential information concerning the adverse parties from A, his former 
partner. There was no evidence that B acquired such information from A. 


See Private Enforcement and Procedure, Vol. 2, J 9013.519. 


! For the plaintiffs: Bruno Schachner (Malkan & Ellner and Arnold Malkan, on the 
brief), New York, N. Y., for plaintiffs in Laskey action and plaintiffs in Austin action. 


For the defendants: Bruce Bromley (John Logan O’Donnell and Leo P. Arnaboldi, 
ie on the brief) for defendants-appellees in Laskey action and defendants-appellants in 
Austin action. Louis Phillips for Paramount Film Distributing Corp., Paramount Pictures, 
Inc. (In Dissolution), and Paramount Pictures Corp. R. W. Perkins for Warner Bros. 
Pictures, Inc, (In Dissolution), Warner Bros. Pictures, Inc. (Delaware), and Warner Bros. 
Distributing Corp. Dwight, Royall, Harris, Koegel & Caskey for Twentieth Century-Fox 
Film Corp. (In Dissolution) and Twentieth Century-Fox Film Corp. (Delaware). 
Benjamin Melniker for Loew’s Incorporated. J. Miller Walker for RKO Radio Pictures, 
Inc. and RKO Pictures Corp. Milton Handler for Comerford Theatres, Inc. and 
Comerford Publix Theatres Corp. Phillips, Nizer, Benjamin & Krim for United Artists 
Corp. in Laskey action only. O’Brien, Driscoll & Raftery for RKO Keith-Orpheum 
Theatres, Inc. and RKO Theatres Corp. Schwartz & Frolich for Stanley Warner Man- 
agement Corp., Stanley Warner Corp., Fabian Theatres Corp. and Columbia Pictures 
Corp. Leopold Friedman for Loew’s Theatre and Realty Corp., sued herein as Loew’s 


Theatre and Realty, Inc. All of New York, N. Y. 


Affirming a decision of the U. S. District Court, Southern District of New York, 1955 
Trade Cases {| 68,017; for a prior decision of the Court, see 1955 Trade Cases { 67,967. 


Before Ciarx, Chief Judge, Cuase, Circuit Judge, and Ryan, District Judge. 


[Appeals] 

Plaintiff Laskey Bros. of W. Va., Inc., 
and its attorneys Arnold Malkan, Malkan 
& Ellner, and J. Robert Ellner appeal from 
an order disqualifying the attorneys from 
representing the plaintiff in its anti-trust 
action against the defendant motion picture 
companies; and the defendant companies 
appeal from an order refusing to disqualify 
the same attorneys in the anti-trust action 
brought against them by Austin Theatre, 
ice Dr (GaSe Die Naeye, [1955 Crane Cases 
J 68,017], 130 F. Supp. 514. In both appeals, 
orders affirmed. 


[Disqualification Proceedings] 

Ciark, Chief Judge [Jn full text]: These 
appeals involve the qualification of the firm 
of Malkan & Ellner to serve as attorneys 
for plaintiffs in private anti-trust actions 
involving the motion picture industry. Dis- 
qualification was sought by the defendants 
on the basis of Malkan’s prior partnership 
with one Isacson. In proceedings inde- 
pendent of those here under review, Isacson 
has been found to have obtained confidential 
information about the defendants in the 
course of his former employment by the 
firm of Sargoy & Stein. The history of this 
litigation is set forth in detail in the opinion 
of the district court in this proceeding, so 
that we need not repeat it here. D. C. S. D. 
N. Y. [1955 Trape Cases § 68,017], 130 F. 
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Supp. 514. Judge Dawson concluded that 
Malkan & Ellner should be disqualified in 
the Laskey case, which had originally come 
to the firm of Malkan & Isacson. The 
plaintiffs and the attorneys appeal from this 
determination. In the Austin case—the sec- 
ond of these two actions heard and decided 
together below—Judge Dawson decided that 
the new firm was not disqualified, since 
this client had come to it by channels com- 
pletely apart from Malkan’s former asso- 
ciation with Isacson. Here the defendants 
appeal. 
[Stipulation in Related Suit] 


The defendants rely heavily in both cases 
on a stipulation which they read as barring, 
as a matter of contract law, any representa- 
tion of motion-picture anti-trust-action plain- 
tiffs by these attorneys. The stipulation in 
question was entered into before the forma- 
tion of the firm of Malkan & Ellner, in the 
course of the litigation in Fisher Studios, Inc. 
v. Loew’s Inc. then pending in the District 
Court for the Eastern District of New 
York. In that case the qualification of Isac- 
son and the firm of Malkan & Isacson was 
first raised; and, in view of the pendency 
of similar suits elsewhere, the parties stipu- 
lated that: 

“Tf it shall be finally determined in this 
action that David H. Isacson and Malkan 
& Isacon are qualified or disqualified, 
and if such determination in this pro- 
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ceeding is such that qualification or dis- 
qualification embraces 35 mm. anti-trust 
actions, 16 mm. anti-trust actions and 
under-reporting actions, such determina- 
tion shall be binding upon David H. 
Isacson, Malkan & Isacson, and the de- 
fendants herein, in all cases involving 
35 mm. anti-trust actions, 16 mm, anti- 
trust actions and under-reporting actions, 
including those hereinabove mentioned.” 


Since the Fisher proceedings resulted in 
the disqualification of Isacson and the firm 
of Malkan & Isacson by Judge Abruzzo, 
defendants urge us to enforce this stipu- 
lation against Malkan and Malkan & Ellner 
in these cases. 


The decision in the Fisher case has been 
appealed, but not yet argued. For present 
purposes, therefore, we accept the actual 
disqualifications entered there. But beyond 
this we cannot agree that the stipulation 
should affect any cases other than those 
which came to Malkan & Isacson or to 
Isacson individually. The wording of the 
stipulation seems unambiguously to exclude 
disqualification of Malkan as an individual. 
There is no reason to invoke complicated 
theories of partnership law to construe so 
clear a document which on its face evidences 
no intent to bind Malkan except in his role 
as a partner to IJsacson. 


Defendants also contend that the stipula- 
tion is binding on Malkan because Judge 
Abruzzo so held in a decision which should 
be held res judicata here. Judge Abruzzo 
was repeatedly asked by the defendants to 
bar Malkan individually from this litigation, 
and repeatedly refused to do so, until his 
attention was focused on the stipulation. 
This caused him to issue an amended order 
of disqualification to cover “Malkan & Isac- 
son, David H. Isacson and Arnold G. 
Malkan, as a member of the firm of Malkan 
& Isacson and * * * any firm with which 
they or any of them may now or hereafter 
be associated.” In the same order he re- 
fused, however, to pass upon the qualifi- 
cation of the firm of Malkan & Ellner. 
Furthermore, the photostatic copy of the 
order in the record discloses that it orig- 
inally purported to cover “Arnold G. Mal- 
kan individually and any firm with which 
the said Arnold G. Malkan may be asso- 
ciated,” and that this version was changed 
to substitute therefor “Arnold G. Malkan 
as a member of the firm of Malkan & Isac- 
son.” The stress which Judge Abruzzo 
placed on this correction is shown by the 
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fact that he wrote and initialled it in three 
separate places. It seems fairly clear, there- 
fore, that the judge did not intend to exclude 
Malkan individually. Even if his order can 
be so read, we think, as did Judge Dawson, 
that it cannot be res judicata in these cases 
affecting two completely independent plain- 
tiffs and involving the qualification of a 
new law firm, Malkan & Ellner, as to which 
Judge Abruzzo specifically refused to rule. 


[Case Originally Presented to 
Disqualified Firm] 


Even thus limited, the stipulation does, 
however, support Judge Dawson’s ruling in 
the Laskey case. That plaintiff first came 
to the firm of Malkan & Isacson to initiate 
an anti-trust action in the Western District 
of Pennsylvania. Subsequently a new suit 
was begun for this plaintiff by Malkar 
& Ellner in the Southern District of New 
York, but it is not contended that these 
suits differ in any material respect. It 
seems clear that under the stipulation the 
firm of Malkan & Isacson was barred from 
prosecuting this case. We would come to 
the same conclusion without the stipulation, 
since all authorities agree that all members 
of a partnership are barred from partici- 
pating in a case from which one partner 
is disqualified. Consolidated Theatres v. War- 
ner Bros. Circuit Management Corp., 2 Cir. 
{1954 Trapve Cases § 67,862], 216 F. 2d 920; 
Note, Disqualification of Attorneys for Rep- 
resenting Interests Adverse to Former Clients, 
64 Yale L. J. 917, 920; Drinker, Legal Ethics 
106 (1953). And once a partner is thus 
vicariously disqualified for a particular case, 
the subsequent dissolution of the partner- 
ship cannot cure his ineligibility to act as 
counsel in that case. The decision in 
Laskey is therefore affirmed. 


[Case Presented to New Firm] 


This brings us to the more difficult ques- 
tion of legal ethics posed by the Austin case. 
This case came to the new firm of Malkan 
& Ellner through channels having nothing 
whatsoever to do with Malkan’s prior asso- 
ciation with Isacson. Judge Dawson de- 
cided that disqualification of the firm of 
Malkan & Isacson should not carry over 
to Malkan & Ellner in the absence of any 
showing that Malkan had received confiden- 
tial information from Isacson. 


Defendants contend that either receipt of 
confidential information should be conclu- 
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sively presumed from the fact of partner- 
ship or alternatively Malkan should at least 
have the burden of rebutting such an infer- 
ence, Within the framework of the original 
partnership the fact of access to confidential 
information through the person of the part- 
ner with such specialized knowledge is 
sufficient to bar the other partners, whether 
or not they actually profit from such access. 
Such a result, although an extension of the 
literal wording of Canons 6 and 37 of the 
Canons of Professional Ethics of the Ameri- 
can Bar Association, is necessary to facilitate 
maximum disclosure of relevant facts on the 
part of clients. Once the partnership is 
dissolved, however, the inference from ac- 
cess to receipt of information, in a new 
case having no relationship to the old part- 
nership, becomes logically less compelling 
and should therefore become rebuttable 
legally, lest the chain of disqualification 
become endless. 

Thus an irrebuttable inference that con- 
fidential information had been received would 
result in Malkan’s disqualification for part- 
nership with Isacson, and Ellner’s disquali- 
fication for partnership with Malkan. Since 
the degree of association to effect disqualifi- 
cation need not necessarily be that of a 
partner, young lawyers might seriously 
jeopardize their careers by temporary affili- 
ation with large law firms. But even more 
important is the effect on litigants who may 
seriously feel that they have claims worthy 
of judicial testing, but are prejudiced in 
securing proper representation. For the net 
effect of an overharsh rule of disqualifica- 
tion must be to hinder adequate protection 
of clients’ interests in view of the difficulty 
in discovering technically trained attorneys 
in specialized areas who were not disquali- 
fied, due to their peripheral or temporally 
remote connections with attorneys for the 
other side. See Note, 64 Yale L. J. 917, 928. 
The necessity of judicial recognition of the 
contingent fee is an appropriate analogy. 

In this case Malkan has successfully met 
the burden of rebutting the inference that 
he received confidential information from 
Isacson. Malkan testified in a hearing be- 
fore Judge Dawson that he had received 
no such information, and Judge Dawson 
obviously believed him. The only indica- 
tions to the contrary to which the defend- 
ants advert are that Malkan and Isacson 
signed complaints in several anti-trust ac- 
tions involving the distribution of motion 
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pictures, and that Malkan and Isacson to- 
gether solicited clients for their firm. This 
is not enough to overcame the favorable 
effect of Malkan’s testimony and demeanor 
as appraised by the trial judge. Malkan 
had long been engaged in private anti-trust 
actions in other fields before he met Isac- 
son, and can be presumed to have had inde- 
pendent know-how on the drawing of an 
appropriate complaint in such an action. 
The alleged solicitation, on which there was 
no clear ruling in the Fisher proceedings, is 
irrelevant to the question of violation of 
confidences. It will not do to make the 
presumption of confidential information re- 
buttable and then to make the standard of 
proof for rebuttal unattainably high. This 
is particularly true where, as here, the 
attorney must prove a negative, which is 
always a difficult burden to meet. 

We therefore conclude that the judgment 
in the Austin case must be affirmed. 


In both appeals the orders are affirmed. 


[Dissenting Opinion] 


Ryan, D. J., (dissenting). These appeals 
present the question whether the profes- 
sional obligations of Arnold G. Malkan, J. 
Robert Ellner, and the law firm of Malkan 
& Ellner prevent them from continuing to 
appear for and represent the plaintiffs in 
two private anti-trust suits filed against a 
number of motion picture producers, dis- 
tributors and exhibitors. 

The plaintiff in each suit moved in the 
District Court for an order declaring that 
these attorneys and the law firm were 
“qualified to represent it’; the defendants 
thereupon cross moved for an order “dis- 
qualifying” them. The motions came on 
before Judge Dawson, who, after hearing, 
held in the Laskey suit that “Arnold G. 
Malkan and the law firm of Malkan & 
Ellner and J. Robert Ellner as a member of 
said firm are disqualified from representing 
the plaintiff’ and in the Austin suit that 
“Arnold G. Malkan, J. Robert Ellner and 
the law firm of Malkan & Ellner may 
properly represent and are not barred or 
disqualified from representing the plaintiff.” 
Appeals have been filed by the aggrieved 
parties from the orders entered by Judge 
Dawson on these determinations. 

Judge Dawson reached this result in the 
Laskey suit by finding that disqualification 
to act as attorney for the plaintiff Laskey 
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existed because that corporation had pre- 
viously retained and was represented by 
the law firm of Malkan & Isacson in which 
Malkan had been a partner. And, it was 
because the plaintiff Austin had never re- 
tained Malkan & Isacson and had come to 
Malkan after the dissolution of that firm, 
that Judge Dawson concluded there was no 
disqualification in the Austin suit. 


[Laskey Suit] 


This court is in unanimous agreement with 
the ruling of Judge Dawson in the Laskey 
suit, except that I would not limit Ellner’s 
disqualification to the period during which 
he continues a member of the firm of 
Malkan & Ellner, but would declare Ellner, 
as Malkan, disqualified from acting as at- 
torney for any client seeking to enforce 
a private anti-trust motion picture claim 
against these defendants. I would modify 
the order entered in the Laskey suit to so 
provide. The ethical obligations which here 
disqualify Ellner from appearing as attorney 
for the plaintiffs in these suits are personal 
to him as an individual and as a member 
of the Bar; he may not free himself of them 
simply by breaking off his professional 
associations or shed them as a change of 
auuices 

[Austin Suit] 


I disagree with my distinguished colleagues 
as to the Austin suit; as to it I would sustain 
the appeal, and enter an order of disquali- 
fication equally as broad in scope as in 
Laskey. 


Because I subscribe to the belief that 

“Unless courts delineate the various 
policy considerations motivating their de- 
cisions, precedents offer little guidance 
to attorneys seeking to fulfill their ethical 
obligations” (The Yale Law Journal, Vol. 
64, p. 928, May, 1955), 


I feel impelled to write at length. 


To properly appraise the ethical obliga- 
tions of Malkan and Ellner to the defend- 
ants their prior professional activities and 
associations must be ascertained and this 
is particularly so with respect to Malkan’s 
association with David H. Isacson. 


[Activities of the Attorneys] 


In November, 1946, Isacson entered the 
employ of the law firm of Sargoy & Stein. 
It was at the time a large office. He re- 
mained in their employ until March, 1951. 
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For several years prior to Isacson’s em- 
ployment the firm had represented a num- 
ber of motion picture companies in 
prosecuting claims for rental of motion 
picture films arising from alleged under- 
reporting of box office receipts by theatre 
licensees. Sargoy & Stein would cause 
theatre box office audits to be made by 
their staff and in almost 500 instances 
caused suit to be filed to collect on alleged 
under-reportings. Isacson at first took 
part in these audits and later spent the 
major portion of his time taking depositions 
in examinations before trial. These depo- 
sitions covered many phases of the rela- 
tionship of the theatres with the motion 
picture companies. To assist him in taking 
these depositions Isacson had complete 
access to the firm’s files which contained 
an abundance of data and information, not 
only gathered by this law firm but also 
disclosed to and confided in it by the motion 
picture companies concerning the manner in 
which the companies did business in the 
16mm, as well as the 35mm. field. 

The firm also assisted the general coun- 
sel of the motion picture companies in the 
preparation and defense of a number of 
private anti-trust suits filed against them. 
Much of the confidential data in the firm’s 
files was collected and gathered in this 
work; it concerned the licensing of 16mm. 
pictures for exhibition; the limitations, if 
any, on the distribution, and the terms of 
the licenses. 

Isacson’s professional status in the firm 
rose in importance within a short time. 
His name was placed on the firm letterhead 
by October, 1947. He soon left off routine 
work of the audits and took part in the 
ensuing litigation. Of the 464 under-report- 
ing suits filed while he was with Sargoy 
& Stein, in at least 233 of them anti-trust 
defenses or counterclaims had been inter- 
posed. Isacson took part in 170 of these suits 
and participated in taking depositions in 72, 
and at least in 31 interrogated witnesses 
concerning anti-trust claims. Isacson also 
participated in litigation involving 35mm. 
pictures in which anti-trust violations were 
alleged. 

Sargoy & Stein also investigated informa- 
tion which it had received from 16mm. 
dealers, concerning the illegal duplicating 
of 16mm. prints; among these dealers was 
Robert V. Fisher who occasionally visited 
the office of the firm and Carl J. Kunz. 
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There is no question but that Isacson, 
while in the employ of Sargoy & Stein, 
enjoyed the confidence and trust of the firm 
and of their clients in the motion picture 
industry. He had unrestricted access to the 
confidential data they had disclosed to the 
firm; and much of this would unquestion- 
ably be of great assistance to one prosecut- 
ing a claim of an anti-trust violation against 
those companies. An obligation of fidelity 
and loyalty was voluntarily assumed by his 
employers; Isacson was in the same way 
bound to the firm’s clients; his obligation 
was no less than that of his employers, the 
partners of the firm; and that obligation 
remained with him after he left the firm 
in March, 1951 with respect to the con- 
fidences in which he had shared. 


Isacson, admitted to the Bar in 1940, had 
prior to his employment by Sargoy & Stein 
no extensive experience as an attorney. 
After graduation from law school he had 
worked for a time for several attorneys 
and from 1942 to 1945 had been employed 
as a welder in shipyards. He served a 
short time in the Army and then had been 
unsuccessful in establishing a law practice. 
It was with this very limited professional 
training that he had come to Sargoy & 
Stein. After leaving them he had handled 
occasional legal matters for friends and 
had represented his father in the purchase 
and subsequent sale of a garage and for a 
time assisted in operating it. For sixteen 
months or so he unsuccessfully sought 
legal employment and tried to rejoin Sargoy 
& Stein. Finally, Isacson was introduced 
to Malkan by a cousin who had been a 
classmate of Malkan’s in law school. After 
several months of discussion the law firm of 
Malkan & Isacson was formed in July, 1952. 


At the time Malkan had a fairly well 
equipped office in operation; Isacson brought 
in but little furniture. Malkan testified 
that “it was not an equal partnership”; as 
to certain major pending litigation Isacson 
had no specific share but would be compen- 
sated for any work he might do; and as to 
“matters which Mr. Isacson might bring in 
and as to matters in the motion picture field 
with the exception of certain matters which 
were more or less under negotiation with 
me at the time, he and I would share 
equally in motion picture fees and he would 
have some share in any new cases that I got 
after that.” 
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At the time of this association between 
Malkan and Isacson, Malkan had been con- 
sulted in connection with private anti-trust 
motion picture litigation but he had not 
been retained. While they were together 
the firm had a number of these cases. It 
is undisputed that in the major portion of 
the litigation in which the two-man firm of 
Malkan & Isacson appeared they repre- 
sented plaintiffs in treble damage anti-trust 
suits, and that prior to the formation of the 
firm Malkan had been quite active in liti- 
gation of this type, but not in the motion 
picture field. Isacson supplied the technical 
knowledge of the operations in this in- 
dustry, which Malkan lacked; Malkan 
furnished the office, the practical experience 
in the prosecution of plaintiffs’ anti-trust 
claims and, it seems from his statements, 
the financial support necessary to the firm. 
This was all well, except that Isacson also 
brought with him to this new venture in 
the motion picture field knowledge of all 
the anti-trust data which had been gathered 
by Sargoy & Stein from information im- 
parted to them and their staff by their 
clients. 

In the Independent Film Journal, issue of 
August 9, 1952, there appeared a squib 
reading— 

“David H. Isacson, formerly of the law 
firm of Sargoy and Stein, became asso- 
ciated with Arnold Malkin, prominent 
New York attorney...” 


Isacson had been doing a bit of photo- 
graphic work for a few years. Although 
the article in “doctored photographic form” 
accompanied by announcement cards was 
sent by him to four or five persons, there 
is no direct proof that Isacson’s skill ac- 
complished the job. In the altered form, 
the misspelling of Malkan’s name was cor- 
rected and following this the words “anti- 
trust” were inserted between the words 
“prominent” and “attorney,” and the name 
of the publication with the date line was 
shifted so as to appear immediately below 
the article. 

At least sixty-five announcements were 
sent out; a half dozen or more went to 
exhibitors or attorneys for exhibitors; on 
some Isacson wrote personal notes. In 
one note to an attorney, who represents 
independent exhibitors, Isacson wrote that 
since his days with Sargoy & Stein he had 
“come to see the light and have undertaken 
to represent exhibitors (the salt of the 
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earth, God bless them).” An announce- 
ment and copy of the altered article were 
sent to two motion picture exhibitors who 
were then parties to litigation against clients 
of Sargoy and Stein. 


It was against this background that the 
new combination of Malkan & Isacson ap- 
peared as attorneys for Fisher Studio Inc. 
and Robert V. Fisher, plaintiffs, in a private 
anti-trust suit filed in the Eastern District 
of New York in September, 1952. This 
suit involves charges of restraints on 16mm. 
film, 


Robert V. Fisher had called at the office 
of Sargoy & Stein during 1946 and 1948. 
He had met Isacson in the Spring of 1948 
there. In August, 1952, after Fisher read 
of the suit filed by the Government in the 
District Court for the Southern District 
of California against Twentieth-Century 
Fox-Film Corporation, et al., he discussed 
with Isacson the question of filing a com- 
plaint by Fisher Studio against the dis- 
tributors of 16mm. film and_ retained 
Isacson. Fisher apparently thought it a 
good idea to inform others in the industry 
of what he was doing and later Isacson 
addressed a meeting attended by 10 or 12 
people out of 30 invited. 


[Fisher Suit] 


The defendants in the Fisher suit moved 
to disqualify Malkan and Isacson and the 
firm. Judge Abruzzo on November 19, 1952 
referred the matter to Harold F. McNiece, 
Esq., as Special Master to hear and report. 
Mr. McNiece is a member of the Bar ex- 
ceptionally well qualified and competent 
to perform such a task. Numerous hear- 
ings were held by him and he filed a 
comprehensive report on April 19, 1953. 
The report is part of the record before this 
Court. In it the facts recited above are 
found. The Master noted that— 


“Mr. Isacson was present throughout 
the hearings. He... was throughout a 
most unimpressive witness. * * * His 
memory was particularly poor on matters 
which were unfavorable to him, though 
oftimes remarkably good on favorable 
OCS ania wiice ts 


The Special Master found, when denying a 
motion to strike from the record evidence 
of solicitation— 


“The evidence of solicitation shows that 
Mr. Isacson peddled confidential informa- 


1 68,103 


Court Decisions 
Laskey Bros. of W. Va., Inc. v. Warner Bros. Pictures, Inc. 


Number 28—174 
8-11-55 


tion and violated his duty toward his 
former clients and is therefore relevant 
on the confidential information issue.” 


After the filing of the Special Master’s re- 
port, Judge Abruzzo by order filed April 13, 
1954 disqualified Isacson and the firm of 
Malkan & Isacson from representing the 
plaintiffs in the Fisher suit. 


An appeal was filed from this order, but 
it has not been brought on for hearing. 
Argument on the instant appeals was made 
on the premise that the order of disqualifi- 
cation of Isacson was properly made. In- 
deed, on the record this is clearly so. 


While the matter was pending before Mr. 
McNiece in the Fisher suit, the attorneys 
for the defendants and the attorneys for 
Isacson and Malkan & Isacson entered into 
a stipulation in which along with other 
matters it was provided— 


“11, If it shall be finally determined 
in this action that David H. Isacson and 
Malkan & Isacson are gualified or dis- 
qualified, and if such determination on 
this proceeding is that such qualification 
or disqualification embraces 35mm, anti- 
trust actions, 16mm. anti-trust actions 
and under-reporting actions, such deter- 
mination shall be binding upon David H. 
Isacson, Malkan & Isacson, and the de- 
fendants herein, in all cases involving 
35mm. anti-trust actions, 16mm. anti-trust 
actions and under-reporting actions, in- 
cluding those hereinabove mentioned.” 


[Trial Court Rulings] 


Following Judge Abruzzo’s order the frm 
of Malkan & Isacson was dissolved about 
July 1, 1954. About a month later the frm 
of Malkan & Ellner was formed. It was 
found by Judge Dawson that as to Malkan— 


“|. his partnership with Mr. Isacson 
and his present partnership with Mr. 
Ellner have not been real partnerships 
‘because neither of them share in any 
losses” As to Mr. Ellner, he said: ‘] 
felt that it woud be a nice thing for Mr. 
Ellner to have his name associated as a 
partner. It would help him bring in 
business and would not cost me anything 
in particular and, again, he was not to 
share in any of the pending cases, except 
in my discretion.’ * * *” 


Concerning the dissolution of the firm of 
Malkan & Isacson Judge Dawson wrote: 


“The testimony of Mr. Malkan indi- 
cated that when he formed a partnership 
with Mr. Isacson in 1952, it was agreed 
between them that as to matters which 
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Mr. Isacson might bring into the firm and 
as to motion picture litigation, the fees 
would be shared equally between them. 
Mr. Malkan further testified that there 
was no written agreement of dissolution 
of the firm of Malkan & Isacson, but a 
fair summary of the situation would be 
to say that Mr. Malkan took over most 
of the anti-trust actions then pending in 
the office and that Mr. Isacson took over 
most of the general matters. He stated 
that most of the motion picture anti-trust 
actions had been taken on a contingent 
fee basis, and that although Mr. Isacson 
had brought most of them in and had 
done a substantial part of the work 
which had been done on them, Mr. Isac- 
son retained no interest in any fees that 
thereafter might be collected on any con- 
tingent fee arrangements. He stated, 
however, that there was no written agree- 
ment with Mr. Isacson to this effect, but 
indicated that he had paid Mr. Isacson 
$5,000 for services rendered in connection 
with other anti-trust actions, and this was 
considered by him to be in full settlement 
of any interest that Mr. Isacson had in 
the firm or in any matters pending in the 
firm. The lack of any formal agreement 
of dissolution or any formal settlement 
of the affairs of the firm is strange. It 
might be contended that Mr. Isacson 
either had a continuing interest in any 
contingent fees that might thereafter be 
obtained on cases brought to the office 
by him or, in the alternative, that the 
$5,000 paid to him was a payment for any 
claim that he might have to share in 
those contingent fees.” 


It was after the firm of Malkan & Ellner 
was established that the Laskey and Austin 
suits were filed in the Southern District 
of New York on November 6, 1954. The 
defendants in both suits are substantially 
the same corporations—some 58 in number 
and all in the motion picture industry. 
Many of the defendants in these suits were 
clients of Sargoy & Stein, when Isacson 
was there employed and were also defend- 
ants in the Fisher suit. Both the Laskey and 
Austin suits are 35mm. anti-trust actions 
against distributors. The claims alleged 
in both suits are in substance predicated 
upon the same restraints as alleged in the 
Fisher suit. 

The Laskey matter came to Malkan & 
Isacson through Isacson; a suit was filed 
in 1953 in the Western District of Pennsyl- 
vania by Malkan & Isacson; the same issues 
are there presented as in the suit in the 
Southern District of New York; this prior 
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suit in Pennsylvania is still pending. It was 
in the New York suit that the order of 
disqualification to which one of the appeals 
has been filed was made. 

I agree with Judge Dawson’s observation 
that— 


“As Mr. Malkan, as well as Mr. Isac- 
son, was disqualified from handling that 
case at a time when it first came to their 
office, this disqualification cannot be cured 
by the dissolution of the partnership. 
Once the attorney was disqualified from 
handling the case, he remains disqualified.” 


I am unable to follow the removal of this 
disqualification from Malkan and his new 
associate Ellner and the approval of the 
continuance of their employment in the 
Austin suit. 

Isacson was disqualified because of his 
former engagement by a law firm represent- 
ing the defendant corporations. While so 
employed he occupied a position of great 
moral trust and confidence. From _ his 
confidential position there attached to him 
an obligation which was voluntarily as- 
sumed by all who later joined with him in 
the practice of the law. It attached to 
Malkan if for no other reason than that he 
became a partner of Isacson and it attached 
to Ellner upon his association with Malkan. 

Partners in a law firm do not dwell in 
cubicles; they all must observe and respect 
the confidence and trust a client has reposed 
in any one of them; they divide the fees 
and rewards of faithful service; they join in 
a common acceptance of responsibility to a 
client; they jointly and severally represent 
the clients; all are bound to each and every 
client of the firm by a relationship of trust 
and confidence, and are bound by such 
relationship which has at any time existed 
as to any former client of any one partner. 
It seems to me that to hold otherwise is to 
view the practice of the law as a business 
rather than as a profession. The principles 
to guide us in fixing the extent of profes- 
sional obligations of the Bar are not to be 
looked for in the market place. 

As to the Austin suit Judge Dawson 
found that it first came to Malkan after 
the partnership with Isacson had been dis- 
solved and that Isacson had not had any 
connection with that case. He held that 
Malkan, Ellner and Malkan & Ellner were 
qualified to represent the plaintiff, and 
wrote— 
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“There has been no evidence presented 
that Mr. Malkan acquired such confi- 
dential information, and the burden would 
be upon the defendants to assert or offer 
proof that he had acquired such confiden- 
tial information. This they have not 


done.” 
[Burden of Proof] 


I do not agree that the burden is upon 
the defendants. It is far too great a task 
to place upon a former client seeking pro- 
tection against disclosure of his confidences 
to require him to establish by proof that 
the confidence he placed in one partner has 
been disclosed to other partners. Assuming 
arguendo that such burden is upon the 
client, the record before us, while it contains 
no direct evidence of disclosure by Isacson 
to Malkan and subsequent disclosure by 
Malkan to Ellner, contains more than ample 
evidence to support the inference that such 
disclosure did in fact occur. Direct evi- 
dence would be well nigh impossible to 
obtain; the circumstances shown lead to one 
rational conclusion. 

The defendants have the burden of estab- 
lishing that a relationship of trust and con- 
fidence existed between them and the 
member of the Bar whom they seek to 
disqualify. This burden, they have con- 
cededly sustained as to Isacson by affirma- 
tive proof; Malkan and Ellner are bound by 
reason of the circumstances surrounding 
Malkan’s association with Isacson and his 
subsequent association with Ellner. The 
defendants further need only show that 
these attorneys who owe them loyalty and 
fidelity have undertaken to represent ad- 
verse parties in matters in which the confi- 
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dences given are involved. This, the 


defendants have done. 


[Ethics] 


The ethics of the situation are tersely 
expressed in the third paragraph of Canon 
6 of the Canons of Professional Ethics of 
the American Bar Association, which reads— 


“The obligation to represent the client 
with undivided fidelity and not to divulge 
his secrets or confidences forbids also 
the subsequent acceptance of retainers or 
employment from others in matters ad- 
versely affecting any interest of the client 
with respect to which confidence has been 
reposed.”’ 


It is by application of this principle that 
Malkan, Ellner and the firm of Malkan & 
Eliner are disqualified in the Laskey suit. 
That disqualification attached to Malkan, 
not only by reason of association as a part- 
ner with Isacson in the practice of the law, 
but also by reason of the confidence which 
partners place in one another and the joint 
obligation to the former clients of any 
partner of the firm. Ethical obligations 
place both Malkan and Ellner individually 
in the same moral position as Isacson. 


I would reverse in Austin and enter an 
order of disqualification as in Laskey. 


The economic hardship, if any there be, 
resulting to Malkan and Ellner, while not 
pertinent, seems far less than that imposed 
on the attorney in Consolidated Theatres v. 
Warner Brothers [1954 TRapeE Cases 
J 67,862], 216 F. 2d 920, 926 (C. A. 2 1954). 
I have in reaching my decision disregarded 
the stipulation which was entered into in 
the Fisher suit. 


[68,104] Productive Inventions, Inc. v. Trico Products Corporation. 


In the United States Court of Appeals for the Second Circuit. 


No. 276, October 


Term, 1954. Docket No. 23461. Argued June 7, 1955. Decided July 20, 1955. 
Appeal from the United States District Court for the Western District of New York. 


JouHn Knicut, Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Plaintifi—Patentee Who Has Granted Exclusive 
License.—A patentee which granted a company an exclusive license to manufacture and 
sell the products covered by patents could not maintain an action against a competitor 
of the exclusive licensee to recover damages for the loss of royalties on sales that might 
have been made by the exclusive licensee were it not for the alleged antitrust violations 
of the competitor. The patentee was not a person injured in his business or property. 
Persons harmed only incidentally by antitrust violations have no standing to sue for 
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treble damages; only persons at whom the violation is directly aimed or who have been 
directly harmed may recover. The patentee had no standing under the antitrust laws to 
complain of the incidental loss of royalties by activities of the competitor which were not 


directed at the patentee. 


See Private Enforcement and Procedure, Vol. 2, § 9009.275. 


For the appellant: 


Herbert A. Bergson and Daniel J. Freed, Washington, D. C., 


and David L. Landy, Buffalo, N. Y. (Bergson & Borkland, Washington, D. C., and 
Moot, Sprague, Marcy & Gulick, Buffalo, N. Y., on the brief). 


For the appellee: 
and James O. Moore, Jr., on the brief). 


Raichle, Tucker and Moore, Buffalo, N. Y. (Frank G. Raichle 


Before Crarx, Chief Judge, Cuasr, Circuit Judge, and Ryan, District Judge. 


[Appeal] 


Productive Inventions, Inc. appeals from 
a judgment entered on an order granting 
defendant’s motion for partial summary 
judgment dismissing Count I of the com- 
plaint brought under the anti-trust acts, 15 
Dees Cass 2145 lS ande26.) Athiimede 


[Suit by Patentee] 


Ryan, District Judge [In full text]: 
Plaintiff appeals from an order granting 
defendant’s motion for partial summary 
judgment and from the judgment entered 
thereon dismissing Count I of its complaint 
against defendant Trico Products Corpo- 
ration (Trico) seeking treble damages for 
violation of Section 3 of the Clayton Act 
and Section 2 of the Sherman Act. The 
District Judge having made the required 
finding of finality under Fed. Rule 54(b), 
the appeal is properly before us. 


[Exclusive License] 


Appellant is the patentee of certain 
patents on windshield wiper components for 
motor vehicles on which it granted an ex- 
clusive license to the Anderson Company 
(“Anco”) to manufacture and sell under the 
patents. Appellant’s sole interest in the 
patents is limited to its right to receive 
royalties on Anco’s sales. 

Appellee Trico is in competition with 
Anco in the manufacture and sale of wind- 
shield wipers and their components, and 
also engages in some experimental work 
and has an interest in certain patents on the 
devices it markets. 


[Injury Only Incidental] 


The count in the complaint with which 
we are concerned seeks treble damages al- 
leging that appellant’s royalties have been 
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reduced by reason of Trico’s selling its 
products upon condition that purchasers 
would not deal with Trico’s competitors, 
including Anco. Judge Knight ruled that 
appellant had no standing to sue for treble 
damages because its loss was “beyond the 
limit of injuries cognizable under the anti- 
trust laws.” We agree with this holding. 


The limited question here presented is: 
Is a patentee who has granted to another 
an exclusive license for the term of the 
patent, upon a royalty basis, a “person... 
injured in his business or property” (with- 
in the meaning of Section 4 of the Clayton 
Act) so as to enable him to recover treble 
damages for loss of royalties on sales that 
might have been made by its licensee save 
for the anti-trust violations of defendant? 
We hold he is not. 

Those harmed only incidentally by anti- 
trust violations have no standing to sue for 
treble damages; only those at whom the 
violation is directly aimed, or who have 
been directly harmed may recover. As 
stated by the Ninth Circuit in Conference 
of Studio Unions v. Loew’s Inc. [1950-1951 
TRADE CasEs §[ 62,953], 193 F. 2d 51, at p. 55: 


“Recovery and damages under the 
anti-trust law is available to those who 
have been directly injured by the lessen- 
ing of competition and withheld from 
those who seek the windfall of treble 
damages because of incidental harm.” 
Shareholders and officers of corporations 

as well as creditors and landlords have been 
held not to have standing to sue for treble 
damages. Loeb v. Eastern Kodak Co., 183 
Fed. 704; Gerli v. Silk Assn. of America, 36 
F. 2d 959; Corey v. Boston Ice Co., 207 Fed. 
465; Westmoreland Asbestos Co. v. Johns- 
Manville Corp., 30 F. Supp. 389, affd. 113 F. 
2d 114. Undoubtedly, such persons suffer 
some financial loss when anti-trust viola- 
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tions are directed against the corporations 
in which they have an interest. But not 
every financial loss due to an anti-trust 
violation however remote, gives a right of 
action. 


The situation here presented is akin to 
the cases above cited, and we think falls 
squarely within the rule denying relief for 
incidental damages. In Harrison v. Para- 
mount Pictures Inc. [1953 TrRapE CASES 
167,568], JIS. EB. eSupp. 93125 atidaee(1 954 
TraDE CAseEs § 67,721] 211 F. 2d 405, the 
owner of a theatre had leased it under a 
guaranteed rental plus a percentage of the 
profits derived from its operation. The 
owner brought a treble damage suit claim- 
ing diminution in rental because of de- 
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in a reasoned opinion that was accepted by 
the Third Circuit, ruled that the owner 
had no “right” to increased rentals by the 
showing of first-run pictures, but only a 
“hope” that such pictures would increase 
the theatre’s income. Thus, any financial 
loss suffered by the plaintiff was only in- 
cidental to the acts complained of. Here, 
too, the appellant has no standing under 
the anti-trust laws to complain of the in- 
cidental loss of royalties by activities of 
Trico, not directed at it. 

No hard and fast rule can be laid down in 
these situations as the line between direct 
and incidental damage is not always de- 
finable with clarity. All we here determine 
is that under the facts pleaded appellant 
has no right to recover treble damages.’ 


fendants’ conspiracy to deny profitable 


pictures to the theatre. Judge Kirkpatrick, Affirmed. 


[68,105] United States v. Walton Hauling & Warehouse Corp., Tait Transfer 
Company, Inc.; Schumer Theatrical Transfer, Inc.; Erie Transfer Co., Inc.; International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, Theatrical 
Drivers, Chauffeurs and Helpers Local Union No. 817; Eugene A. Walton; Saul Freed- 
man; Harry Schumer; Harry Hyde; and Edward O’Donnell. 


In the United States District Court for the Southern District of New York. Civil 
No. 86-286. Filed July 15, 1955. 


Case No. 1172 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Union Contracts, Price Fixing, and Exclusion of Trade—Labor Union and Business 
Agent.—A local labor union and its business agent were prohibited by a consent decree 
from (1) withholding the services of any member of the union from, refraining from 
negotiating a labor agreement directly with, or blacklisting or intimidating any employer 
willing and able to enter into an agreement containing terms relating to wages, hours, 
benefits, and working conditions comparable to terms and conditions for the unexpired 
period of other comparable collective bargaining agreements to which the union may be 
a party; (2) requiring conditions and terms in any labor contract not required of other 
comparable employers of members of the union; or (3) compelling or inducing any person 
to refuse to do business with any hauler of theatrical equipment other than one of the 
haulers named as a defendant in the action. 


The defendants were enjoined from entering into any understanding with any 
hauler of theatrical equipment or any association of such haulers to (a) fix prices, (b) 
solicit or compel the adoption of specified prices, (c) prevent any person from engaging 
in the business of hauling theatrical equipment unless or until such person takes member- 
ship in any association of theatrical haulers, (d) exclude any person from entering into 
the theatrical hauling business, (e) allocate customers among theatrical haulers, or (f) 
prohibit any theatrical producer, television station, producer of television shows, or motion 


1 While we are not now called upon to decide, 
we must express considerable doubt as to two 
observations by Judge Knight in his opinion 
below: (1) if Anco recovers, it would be liable 
over to appellant for loss of royalties, and (2) 
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recovery by appellant would ‘‘doubly enrich’’ 
the principal stockholder of Anderson (Anco). 
Neither observation seems to us to be valid as 
a matter of law. 
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Cited 1955 Trade Cases 
U. S.v. Walton Hauling & Warehouse Corp. 


70,589 


picture producer to employ any hauler or to freely select any means of transportation for 
hauling. 


See Combinations and Conspiracies, Vol. 1,  2101.063. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Labor Union Activities.—A consent decree entered against a labor union and 
its business agent provided that nothing contained in the decree shall be construed 
to restrain the defendants from engaging in any lawful union activities, including but not 
limited to, organizational activities, securing recognition, collective bargaining, contract 
enforcement, representation, and establishment, maintenance, and improvement of terms 
and conditions of employment. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.45, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. 
Kilgore, Jr.; Baddia J. Rashid; Vincent A. Gorman; Richard B. O’Donnell, Special 
Assistant to the Attorney General; and Harry G. Sklarsky, Edward F. Corcoran, and 


Paul D. Sapienza, Trial Attorneys. 
For the defendants: 


Henry Weiss for International Brotherhood of Teamsters, 


Chauffeurs, Warehousemen and Helpers of America, Theatrical Drivers, Chauffeurs and 
Helpers Local Union No. 817; and Edward O’Donnell. 


For a prior consent decree entered in the U. S. District Court, Southern District of 


New York, see 1955 Trade Cases { 68,038. 


Final Judgment 


ALEXANDER Bricks, District Judge [Jn full 
text]: The plaintiff, United States of America, 
having filed its complaint herein on July 
15, 1953 and the defendants signatory hereto 
having appeared and filed their answers to said 
complaint denying the substantive allega- 
tions thereof; and the plaintiff and the de- 
fendants signatory hereto, by their respective 
attorneys, having consented to the entry of this 
Final Judgment herein without trial or ad- 
judication of any issue of fact or law herein; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law, and 
without any admission by any party in 
respect of any such issue, and upon the con- 
sent of the parties signatory hereto, it is 
hereby 

Ordered, adjudged and decreed, as follows: 


U3 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim 
against the defendants signatory hereto 
under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, c. 647, 26 Stat. 209, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,” as amended, commonly known 
as the Sherman Act. 
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Jah, 
[Definitions] 

As used in this Final Judgment: 

(a) “Consenting defendants” means the 
defendants Local 817 and Edward O’Donnell ; 

(b) “Local 817” means the defendant In- 
ternational Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, Theatrical Drivers, Chauffeurs, 
and Helpers Local Union No. 817; 

(c) “Theatrical hauler’ means any per- 
son engaged in the business of hauling; 

(d) “Hauling” means hauling, trucking 
or transferring theatrical scenery and equip- 
ment; 

(e) “Theatrical scenery and equipment” 
means any and all scenic effects, including 
backdrops, furniture, rugs, draperies, trunks, 
stage lighting appliances, properties, cos- 
tumes and other paraphernalia and products, 
used or for use in the production of motion 
pictures, in the presentation of theatrical 
performances on a stage or in the produc- 
tion of televised theatrical or advertising 
performances; 

(f) “Person” means an individual, part- 
nership, firm, association, corporation or 
any other legal entity. 

iO, 
[| Applicabthty of Judgment] 

The provisions of this Final Judgment 
applicable to any consenting defendant shall 
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apply to such defendant and to its members, 
officers, directors, agents, servants, em- 
ployees, successors and assigns, and to all 
persons in active concert or participation 
with such defendant who shall have re- 
ceived actual notice of this Final Judgment 
by personal service or otherwise. 


TE 
[Notice of Judgment] 


The consenting defendant Local 817 is 
ordered and directed within thirty days 
after the entry of this Final Judgment to 
serve by mail upon each of its officers, 
principal executives and members a con- 
formed copy of this Final Judgment and 
to file with this Court and with the plaintiff 
herein, proof by affidavit of such service. 


We 
[Concerted Practices Enjoined] 


The consenting defendants are jointly and 
severally enjoined and restrained from 
entering into, adhering to, renewing, main- 
taining or furthering, directly or indirectly, 
or claiming any rights under any contract, 
combination, agreement, understanding, 
plan or program with any theatrical hauler 
or any association, organization or central 
agency of or for theatrical haulers, to 


(a) determine, fix, establish, maintain or 
control prices, discounts, allowances or 
terms or conditions relating to prices for 
hauling; 

(b) solicit, urge, influence, suggest, re- 
quire or compel the adoption of or adher- 
ence to specified prices, discounts, allowances 
or terms or conditions relating to prices for 
hauling; 

(c) prevent any person from engaging in 
the business of hauling unless or until such 
person takes or continues membership in 
any association, organization or central 
agency of or for theatrical haulers; 

(d) exclude or prevent any person from 
entering into, engaging in or continuing 
in the business of hauling; 4 

(e) allocate or divide customers among 
haulers; 

(f) prohibit, interfere with, control, re- 
strict or limit in any way the right of any 
theatrical producer, television station or 
producer of television shows, or motion 
picture producer, to employ or utilize any 
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hauler or to freely select any means of 
transportation for hauling. 


Wil 
[Union Contracts—Inducing Refusal to Deal] 


The consenting defendants are jointly and 
severally enjoined and restrained from 

(a) withholding or threatening to with- 
hold the services of any members of Local 


817 from, 


(b) refraining from negotiating a labor 
agreement directly with, or 

(c) blacklisting or intimidating any bona 
fide employer willing and able to enter into 
an agreement, and who shall thereafter 
maintain such agreement, containing terms 
relating to wages, hours, benefits and work- 
ing conditions comparable to terms and 
conditions for the unexpired period of other 
comparable collective bargaining agree- 
ments to which Local 817 may be a party; 

(d) requiring conditions and terms in any 
labor contract or agreement not required 
of other comparable employers of members 
of Local 817; 


(e) compelling, threatening or inducing 
any person to refuse to do business with 
any hauler other than one of the haulers 
named as a defendant herein. 


WALI 
[Lawful Union Activities] 


Nothing in this Final Judgment shall be 
construed to restrain either or both of the 
consenting defendants or any of the officers, 
executives, agents or members of the de- 
fendant Local 817, from engaging in any 
lawful Union activities including but not 
limited to organizational activities, securing 
recognition, collective bargaining, contract 
enforcement, representation, establishment 
maintenance and improvement of terms and 
conditions of employment. 


Vi, 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon 
written request of the Attorney General or 
the Assistant Attorney General in charge 
of the Antitrust Division, and on reasonable 
noice to any consenting defendant, made 
to its principal office, be permitted, subject 
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U.S. v. Ernest Lowenstein, Inc. 


to any legally recognized privilege, (a) ac- 
cess during the office hours of such de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda, and _ other 
records and documents in the possession or 
under the control of such defendant relating 
to any matters contained in this Final Judg- 
ment; and (b) subject to the reasonable 
convenience of such defendant and without 
restraint or interference from it, to inter- 
view officers or employees of such defendant, 
who may have counsel present, regarding 
any such matters; and (c) upon such re- 
quest, such defendant shall submit reports 
in writing in respect of any such matters 


partment of Justice except in the course of 
legal proceedings to which the United States 
is a party or as otherwise required by law. 


1D 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication of any of the provisions thereof, 


for the enforcement of compliance there- 
with, and for punishment of violations 
thereof. 


~ Dated: New York, N. Y. 


as may from time to time be reasonably 
necessary to the enforcement of this Final 
Judgment. No information obtained by 
the means provided in this section shall be 
divulged by any representative of the De- 


[68,106] United States v. Ernest Lowenstein, Inc. and Ernest Lowenstein. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 102-187. Filed July 26, 1955. 


Case No. 1251 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Collection and Circulation of Information.—Importers of imitation stones were enjoined 
by a consent decree from collecting from, or circulating reports or recommending to, any 
person any prices, discounts, or other conditions for the sale of imitation stones for the 
purpose or with the effect of fixing such prices, discounts, or other conditions. Also 
they were prohibited from entering into any understanding with any person to fix prices, 
discounts, or conditions for the sale of such stones. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restrictions 
on Sales.—Importers of imitation stones were enjoined by a consent decree from dictating 
or controlling channels through which imitation stones might be sold. | 


See Combinations and Conspiracies, Vol. 1, J 2005.760. 


Combinations and Conspiracies—Practices Enjoined—Resale Price Fixing—Modifica- 
tion of Consent Decree.—Importers of imitation stones were ordered by a consent decree 
to notify persons that its fair trade contracts have been cancelled, and they were prohibited 
from fixing or maintaining prices for the sale of such stones to third persons. The consent 
decree provides, however, that either defendant may petition the court to modify the 
provision containing the above prohibition to permit such defendant to exercise the rights 
which that defendant may have, if any, under any federal statute relating to resale price 
maintenance, or to any other terms or conditions of resale, upon establishing to the 
satisfaction of the court that there has been a substantial change in circumstances 
justifying such modification. 

See Combinations and Conspiracies, Vol. 1, § 3015.20; Department of Justice Enforce-_ 
ment and Procedure, Vol. 2, J 8361.37, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Sale of Imitation Stones Ordered.—A consent decree entered against importers of imita- 
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tion stones provided that in the event that either of the defendants sells any kind or type 
of imitation stones to any class of customers, such defendant is ordered to sell all kinds 
and types of such stones in which it deals to all persons of the class who place orders 
therefor and meet the reasonable and uniformly applied minimum credit standards of 
such defendant, without discrimination as to availability, prices, or other terms or condi- 
tions of sale. The decree also permitted the defendants to reject orders from wholesalers 
who do not comply with reasonable minimum inventory requirements or from any person 
placing an order who has without reasonable cause cancelled substantial orders either in 


advance of or after taking delivery of stones which were ordered. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.50. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General and W. D. Kilgore, 
Jr., Worth Rowley, and Richard B. O’Donnell, John S. James, and Stanley Blecher. 


For the defendants: Sherman & Goldring. 


Final Judgment 


Dawson, District Judge [Jn full text]: 
The Plaintiff, United States of America, 
having filed its complaint herein on July 26, 
1955 and the defendants having filed their 
answer denying the substantive allegations 
of the complaint, and the plaintiff and the 
defendants, by their respective attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein, 
and without this Final Judgment constitut- 
ing evidence or admission by defendants 
in respect of any such issue; 

Now, therefore, before any testimony or 
evidence has been taken herein, and without 
trial or adjudication of any issue of fact 
or law herein, and upon the consent of all 
the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and the parties hereto. The 
complaint sets forth a claim for relief 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 

II 


[Definitions] 
As used in this Final Judgment: 
(A) “Person” means any individual, part- 
nership, firm, association, corporation, or 
other legal entity; 


(B) “Imitation stones” mean any machine- 
cut glass objects processed so as to resemble 
precious stones; 
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(C) “Wholesaler” means any person prin- 
cipally engaged in the business of buying 
imitation stones at wholesale and selling 
such stones to jewelry manufacturers and 
who, in connection therewith, regularly 
maintains at his established place of busi- 
ness a reasonably adequate inventory of 
imitation stones purchased from defendants. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to either defendant shall apply 
to such defendant and its officers, agents, 
servants, employees, subsidiaries, successors 
and assigns, and to all persons in active 
concert or participation with such defendant 
who shall have received actual notice of 
this Final Judgment by personal service 
or otherwise. 


IV 


| Notice—Cancellation of Fair 
Trade Contracts] 


Defendants are each ordered and directed 
to give due notice, within thirty (30) days 
from the date of entry of this Final Judg- 
ment to each person with whom such de- 
fendant maintains a fair trade resale price 
maintenance contract, if any there be, and 
to each person with whom such defendant 
maintained a fair trade contract on of 
about December 15, 1954 that said con- 
tracts have been cancelled and are of no 
effect, together with a true copy of this 
Final Judgment. 


Vv 


[Price Fixing—Controlling 
Distribution Channels] 


Each defendant is, thirty (30) days after 
entry of this Final Judgment, enjoined and 
restrained from: 
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U.S. v. Ernest Lowenstein, Inc. 


(A) Collecting from, or circulating re- 
ports or recommending to, any person any 
prices, discounts or other terms or condi- 
tions for the sale of imitation stones, or 
the products containing such stones, to 
third persons, for the purpose or with the 
effect of fixing, establishing or maintain- 
ing such prices, discounts or other terms 
or conditions; 

(B) Dictating or controlling, or attempt- 
ing to dictate or control, channels through 
which imitation stones, or the products con- 
taining such stones, may be sold; 

(C) Entering into, adhering to or main- 
taining any contract, agreement, under- 
standing, plan or program with any other 
person to fix, establish or maintain prices, 
discounts or other terms or conditions for 
the sale of imitation stones, or any product 
containing such stones, to third persons; 
Provided, however, that any defendant may 
petition this Court to modify and the Court 
shall modify this subsection (C) to permit 
such defendant to exercise the rights which 
that defendant may have, if any, under any 
federal statute relating to resale price main- 
tenance, or to any other terms or condi- 
tions of resale, upon establishing to the 
satisfaction of this Court that there has 
been a substantial change in circumstances 
justifying such modification. 


VI 
[Sale of Stones Ordered] 


In the event that either of the defend- 
ants sells any kind or type of imitation 
stones to any class of customers (e. g. 
wholesalers as a class or manufacturers as 
a class) such defendant is ordered and di- 
rected, after January 1, 1956, to sell all 
kinds and types of such stones in which it 
deals to all persons in, or desiring in good 
faith to become, members of the class, who 
place orders therefor and meet the reason- 
able and uniformly applied minimum credit 
standards of such defendant, without dis- 
crimination as to availability, prices or other 
terms or conditions of sale. Provided, how- 
ever, minimum credit standards for any 
new customer may for two years after 
becoming a customer include cash or cash 
equivalent requirements on placing orders; 
and provided further, that the foregoing 
shall not prohibit such defendant from 
rejecting orders for imitation stones from 
(a) wholesalers who do not, after notice, 
comply with such reasonable minimum in- 
ventory requirements as that defendant 
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may promulgate and apply equally to all 
wholesalers or (b) any person placing an 
order who has without reasonable cause 
cancelled substantial orders or portions of 
such orders either in advance of or after 
taking delivery of stones thus ordered. 


Vil 
[Inspection and Compliance] 

For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice, 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and 
on reasonable notice to any defendant made 
to its or his principal office, be permitted, 
subject to any legally recognized privilege, 
(a) reasonable access, during the office 
hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
the defendant, relating to any matters con- 
tained in this Final Judgment, and (b) sub- 
ject to the reasonable convenience of such 
defendant, and without restraint or inter- 
ference, to interview officers and employees 
of defendant who may have counsel present, 
regarding any such matters; and upon such 
written request, the defendant shall submit 
such written reports with respect to any 
of the matters contained in this Final Judg- 
ment as from time to time may be neces- 
sary for the purpose of enforcement of 
this Final Judgment. No information ob- 
tained by the means permitted in this 
Section VII shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings in which 
the United States is a party or as otherwise 


required by law. 
Waleed 


[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling the parties to this 
Final Judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of the 
this Final Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith and punishment of violations 
thereof. 
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[7 68,107] I. P. C. Distributors, Inc. v. Chicago Moving Picture Machine Operators 
Union, Local 110, of the I. A. T. S. E. and M. P. M. O. of the United States and Canada; 
Clarence Jalas; Eugene Atkinson; Louis Cleppe; and Dudley Howell. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 55 C 147. Dated June 10, 1955. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Injury to Public——A motion picture 
distributor’s complaint alleging that a motion picture machine operators’ union conspired 
to refuse to supply operators to project a certain motion picture and that the public was 
therefore deprived of seeing the motion picture by the arbitrary censorship of the union 
sufficiently showed an injury to the public. There is a public interest in being able to 
see a motion picture. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Interstate Commerce.—A motion by 
a motion picture machine operators’ union to dismiss a complaint, charging that it con- 
spired to refuse to supply operators to project a certain motion picture, on the ground 
that it was not engaged in interstate commerce because its members were engaged 
locally in the showing of motion pictures was denied. The issue was not whether the 
operators were engaged in interstate commerce but whether their acts were in restraint 
of trade among the several states. The interstate transportation of the motion picture 
is commerce among the several states. 


See Private Enforcement and Procedure, Vol. 2, § 9009.600. 


Combinations and Conspiracies—Labor Union—Conspiracy To Refuse To Project 
Motion Picture—Exemption of Labor Unions from Antitrust Laws.—In a motion picture 
distributors’ suit alleging that a motion picture machine operators’ union conspired to 
refuse to supply operators to project a certain motion picture, the union contended that 
its action was exempt from the prohibitions of the antitrust laws under Section 6 and 20 
of the Clayton Act and under the Norris-La Guardia Act. Under these laws, labor unions 
and their members are excepted from the antitrust laws when they are lawfully carrying 
out their legitimate objects and when they are engaged in a labor dispute. In refusing 
to dismiss the complaint in the suit, the court held that the complaint alleges that the 
defendants conspired to prevent the showing of a motion picture and denies that a labor 
dispute existed, that the legitimate and normal objectives of a labor union do not include 
a conspiracy to stop one item of business, and that the fact that a union acts alone does 
not grant it an unlimited license to escape the antitrust laws. 


See Combinations and Conspiracies, Vol. 1, { 2101.063, 2111.102. 


Private Enforcement and Procedure—Suit for Injunctive Relief—Scope of Injunctive 
Relief—Performance of Personal Services——In a motion picture distributor’s suit for 
injunctive relief alleging that a motion picture machine operators’ union conspired to 
refuse to supply operators to project a certain motion picture, the union contended that 
the individual operators had the right to refuse to work, and that an injunction cannot 
order a man to work. The court held that the complaint does not seek an injunction 
ordering the operators to work but seeks an injunction restraining them from partici- 
pating in an unlawful conspiracy. 

See Private Enforcement and Procedure, Vol. 2, § 9024.08. 

For the plaintiff: Askow & Stevens, Chicago, IIl. 


For the defendants: Daniel D. Carmell, Chicago, IIl. 
Memorandum are that: Plaintiff is engaged in the business 
[Complaint] of distributing motion pictures to theatres 


Pure L. Sutrivan, District Judge [In for exhibition on a rental basis, and is the 
full text]: The allegations of the complaint sole distributor of a motion picture called 


68,107 Copyright 1955, Commerce Clearing House, Inc. 


Number 28—185 
8-11-55 


Cited 1955 Trade Cases 
I. P. C. Distributors, Inc. v. Chicago Moving Picture 


ZOjSI5 


Machine Operators Union 


“Salt of the Earth.’ This film has been 
successfully exhibited in several cities, in- 
cluding New York City and San Francisco. 
On April 29, 1954, a license for its exhibition 
in Chicago was granted by the Commis- 
sioner of Police of this City. On April 20, 
1954, and May 16, 1954, respectively, 
plaintiff entered into contracts with the Hyde- 
Park and Cinema Annex Theaters in Chi- 
cago, providing that each of them would 
exhibit the film on named dates and would 
pay plaintiff specified rentals. Approximately 
$5,500 was spent by plaintiff in preparation 
for these showings; and the expected in- 
come from them and from the normal runs 
in other theaters in this vicinity was over 
$100,000. Neither of these contracts was 
fulfilled because the Union directed the 
individual defendants who were operators 
at the Hyde Park and Cinema Annex not 
to project the film. This was part of a 
conspiracy among the defendants to prevent 
the showing of this film in the Chicago area, 
and they will continue to prevent its exhibi- 
tion here unless restrained. In addition to 
the Chicago Moving Picture Machine Opera- 
tors Union Local 110, the defendants are 
Jalas, its business agent, Atkinson, its presi- 
dent, and Cleppe and Howell, its members who 
were operators employed at the Hyde Park 
and Cinema Annex. Their power to pre- 
vent the showing of “Salt of the Earth” is 
derived from their contract with the Allied 
Theatres of Illinois, Inc. (representing all 
theater owners in the Chicago area), which 
provides that the theaters shall employ as 
operators only members of the Union in 
good standing. This refusal to supply oper- 
ators to project “Salt of the Earth” and 
the threatened continuance of that refusal, 
caused plaintiff considerable damage which 
it here seeks to recover. It seeks damages 
for the breach of the two contracts speci- 
fied; treble damages under the antitrust 
Acts; and asks an injunction restraining the 
defendants from failing to furnish operators 
to project the film, from interfering with 
the performance of the named contracts, 
and from inducing or encouraging members 
of the Union in a refusal to show the motion 
picture “Salt of the Earth.” 


Such are the allegations of the complaint. 
The individual defendants, Jalas, Atkinson, 
Cleppe and Howell have filed answers. The 
Union has interposed a motion to dismiss, 
and the latter pleading is presently before me. 
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[Third-Party Beneficiary] 


In support of this motion, the Union first 
argues that the complaint fails to state a 
cause of action for breach of contract, since 
the only breach alleged is that of a contract 
between the Union and Allied Theaters, 
Inc., to which plaintiff is a stranger. De- 
fendant cites cases which correctly state the 
general rule as to third-party beneficiary 
contracts. This principle is set forth in 
Williston on Contracts (Rev. Ed., 1936), at 
page 1042. Postulating that the “great 
weight of American authority” allows re- 
covery to a third-party beneficiary who is 
a “creditor beneficiary,” Williston defines 
the latter term: 


“« * %* if no intention to make a gift 
appears from the terms of the promise, 
and performance of the promise will 
satisfy an actual or supposed or asserted 
duty of the promisee to the beneficiary.” 
The plaintiff here falls within this defini- 
tion: the performance by the Union of its 
contract to supply operators to Allied 
Theatres will satisfy the actual duty of the 
Theatres to exhibit the plaintiffs films. 


The contract between the Union and 
Allied Theatres, Inc., provides in part: 


“S. In accordance with this agreement, 
the union shall have the sole right to and 
will furnish all operators to the employer, 
and the employer agrees to hire all such 
competent persons to perform the services.” 


In turn, the license agreement between 
the plaintiff and the individual theaters 
provides: 


“The Exhibitor agrees to provide a 
completely staffed theater with all neces- 
sary personnel for its proper and efficient 
operation.” 


The theaters owed the plaintiff the further 
duty of exhibiting the picture and paying 
plaintiff the agreed rental. It is impossible 
to provide a “completely staffed theatre” 
or to exhibit a motion picture, without the 
presence and active cooperation of an oper- 
ator. The Union, therefore, in providing 
operators, is discharging a duty which the 
theater owes to the plaintiff distributor; and 
the performance of its contract with Allied 
Theatres is of “direct benefit” to the plain- 
tiff. Further, this benefit was within the 
contemplation of the parties: it is the func- 
tion of theaters to exhibit films under a 
series of contracts with various distributors, 
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a fact of course known to the Union when 
its contract to supply operators was made. 
Plaintiff has stated a cause of action as 
a third party beneficiary. (Carson Pirie 
COLE wo Cove Uae Farrell, 400, Wie coce Zou 
(1941); R. F. C. v. Bairstow, 140 F. (2d) 
SoS, Sod (Go Cy Aa, Ot ener Conc, 
Salem Fruit Union, 103 Ore. 514; 201 Pac. 
222 (1921); McKay v. Loews, 182 F. (2d) 
170 (CA 9, 1950). 


[Antitrust Claims—Public Interest] 


The complaint purports to state a cause 
of action under Section 1 of the Sherman 
Act (15 U. S.C. 1). The defendant Union 
urges that it has failed to do so for a num- 
ber of reasons. The first of these is that 
there has been no allegation of an injury 
to the public. Plaintiff’s position is that the 
allegation that the public has been and will 
continue to be deprived of seeing the motion 
picture “Salt of the Earth” by the arbitrary 
censorship of the defendants, is sufficient to 
show an injury to the public. This theory 
is supported by William Goldman Theaters 
v. Loews, Inc. [1944-1945 TrapE Cases 
757,401], 150 F. (2d) 738 (CCA 3, 1945) 
[1948-1949 Trane Cases { 62,209], (164 F. 
(2d) 910215" certiiden.2334 Wa Sa sl) alan 
antitrust case, which held that there is a 
public interest in being able to see first-run 
movies: 

“We conclude that where a person has 
an available theater to exhibit first-run 
pictures in a city of some two millions 
of people, where such business draws re- 
ceipts in the many more millions of dol- 
lars each year, where the public has a live 
interest in the recreation, education and 


informative services which this new form 
furnishes * * *” (743). 


Certainly the public has the same interest 
in being able to see motion pictures of its 
choice as it has in being able to read books 
and newspapers, and see plays and attend 
meetings, of its choice. This interest is not 
atways protected; but whether or not this 
is one of those occasions on which it must 
be limited is not properly before me on 
motion to dismiss. For this purpose a 
sufficient allegation of public interest has 
been made. 


[Interstate Commerce] 


Defendant contends that a cause of action 
has not been stated under the Sherman Act 
for the further reason that the Union is not 
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engaged in interstate commerce, since its 
members are engaged locally in the showing 
of films. The important point is not whether 
defendants are so engaged, but whether 
their acts are “in restraint of trade or com- 


merce among the several states.” (Title 15 
U. S. C. sec. 1). The interstate transpor- 
tation of film is “commerce” “among the 


several states” (Biderup v. Pathe Exchange, 
2630U. 19.1291, 68). sd. 3085 (1923) and 
cited with approval, United States v. Shubert 
[1955 Trape Cases § 67,942], 348 U. S. 222, 
99 L. Ed. 213 (1955)). It is alleged that 
this particular film was made in New 
Mexico, partly processed in New York, and 
the prints shipped from Detroit to Chicago. 
Certainly it is an item in interstate com- 
merce, and its not being projected at the 
end of its journey is an interference with 
that commerce. 


[Statutory Exemptions] 


Defendant next argues that even if a 
cause of action has been stated under the 
Sherman Act, it is within the protection of 
one of several statutes which in some cir- 
cumstances exempt labor unions from that 
Act. The first of these chronologically was 
the Clayton Act, Section 6 of which (Title 
15 U. S. C. Sec. 17) provides in part that 


“Nothing contained in the antitrust 
laws shall be construed * * * to for- 
bid or restrain individual members of 
such (labor) organizations from lawfully 
carrying out the legitimate objects thereof.” 


Section 20 of the same Act (Title 29 
U. S. C. Sec. 52) forbids the issuance of 
injunctions prohibiting activities such as 
strikes and boycotts “in any case between 
an employer and an employee * * * 
growing out of, a dispute concerning con- 
ditions of employment.” 


The interpretation of that Act by the 
courts is discussed in “Report of the Attor- 
ney General’s National Committee to Study 
the Anti Trust Laws” (1955), page 292, 
and in Allen Bradley Co. v. Local Union 
No. 3 [1944-1945 Trane Cases § 57,386], 325 
U. S. 797, 89 L. Ed. 1939 (1944). Suffice 
it to say here that to clarify the statute, Con- 
gress in 1932 passed the Norris-La Guardia 
Act (Title 29 U. S. C. See. 105), which 
provides in essence that no court shall have 
power to issue an injunction “upon the 
grounds that any of the persons partici- 
pating or interested in a labor dispute or 
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are engaged in an unlawful conspiracy”. 
These statutes must be read as a “harmo- 
nizing” text (United States v. Local No. 3, 
supra, page 806; United States v. Hutcheson 
[1940-1943 Trape Cases J 56,091], 312 U. S. 
219, 231, 85 L. Ed. 788 (1941). So reading 
them, it appears that labor unions and their 
members are excepted from the antitrust 
laws when they are “lawfully carrying out 
the legitimate objects” of such groups, and 
when they are engaged in a “labor dispute.” 
It is urged that a “labor dispute” is a term 
covering more than merely disputes con- 
cerning hours, wages, and working condi- 
tions, (Negro Alliance v. Sanitary Grocer Co., 
3035 UL SS! S4525182. didn l01Z (1937), and 
that a dispute existed between the defend- 
ants and the theater owners as to the kind 
of pictures the defendants should be re- 
quired to project. At this stage in the 
proceeding, any such dispute owes its exist- 
ence solely to defendant’s brief. On a mo- 
tion to dismiss, it cannot be considered. 
The complaint alleges that defendants con- 
spired to prevent a showing of a particular 
motion picture, and denies that a labor 
dispute existed. This is sufficient as against 
a motion to dismiss. 


Defendant insists that so long as a labor 
union acts alone, without conspiring with 
an employer, it is automatically within the 
protection of the Norris-La Guardia Act, 
citing Allen Bradley Co. v. Local Union No. 3, 
supra, and Hunt v. Crumboch [1944-1945 
DRADE= CASES, 1) 57,065)41.025, U:./S.821,, 89 
L. Ed. 1954 (1945). This argument over- 
looks an important qualification to the rule 
as it is stated in these and similar cases: 
to be exempt, a union must be acting in its 
self-interest and in pursuit of its legitimate ob- 
jectives. It must be exercising the peaceful 
activities normally incident to achieving its 
usual and proper aims (United States v. 
Hutcheson [1940-1943 TrapvE Cases { 56,091], 
Bm SeclOmeZ232 ce Weed. 7880 (1941); 
Allen Bradley Co., supra, at page 810; New 
Broadcasting Co. v. Kehoe {1950-1951 TravE 
Cases J 62,743], 94 F. Supp. 113 (D. C,, 
N. Y., 1950). Those aims are normally 
related to some aspect of the employer- 
employee relationship, and it has been said 
that this relationship must be the “matrix 
of the controversy” (Ring v. Spina [1944- 
1945 Trape Cases § 57,347], 148 F. (2d) 647 
(C. C. A. 2d, 1945): Columbia River Co. v. 
Hinton [1940-1943 Trape Cases § 56,185], 
315 U. S. 143, 146, 86 L. Ed. 750 (1942); 
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Hawauan Tuna Packers v. International Long- 
shoremen and Warehousemen’s Union [1946- 
1947 TRAvE Cases § 57,587], 72 F. Supp. 562 
(D. Hawaii, 1947). 


Whatever the legitimate and normal ob- 
jectives of a labor union may be, they surely 
do not include a conspiracy to effectively 
stop one item of business; nor is the em- 
ployer-employee relationship involved in 
any sense in such a conspiracy. The fact 
that it acts alone does not grant a union 
an unlimited license to escape the antitrust 
laws. 

[Injunction] 


Defendant’s next general objection to the 
complaint is that the individual defendants 
Howell and Cleppe had a right to refuse to 
work at any time, and that a contract for 
personal services cannot be specifically en- 
forced by injunction. Of course, it is true 
that an injunction cannot order a man to 
work. What it can do is to command that 
he refrain from engaging in unlawful ac- 
tivity; he may then work or not as he 
chooses. As the progenitor of this rule, 
Lumley v. Gye, 1 De Gex, M & G 604, 
remarked: 


“Tt is true that I have no means of 
compelling her to sing, but she has no 
cause for complaint if I compel her to 
abstain from the commission of an act 
she has bound herself not to do, and thus 
possibly cause her to fulfill her engage- 
ment.” 


The complaint asks not for an injunction 
ordering these defendants to work, but for 
one restraining them from participating in 
an unlawful conspiracy. So long as they 
so refrain, whether these particular defend- 
ants work or do not work at particular 
jobs is a matter of indifference to the 
plaintiff. 

[Labor Law] 


The parties are further at odds as to 
whether or not the complaint successfully 
states a cause of action under the Labor 
Management Relations Act of 1947 (Title 
29 U. S. C. Sec. 187), which provides that 
it shall be unlawful for “any labor organiza- 
tion * * * to induce or encourage the 
employees of any employer to engage iz 
* %* %* a concerted refusal in the course 
of their employment to use * * * or 
otherwise handle * * ™* any articles, 
where the object thereof is forcing or re- 
quiring any employer * * * to cease 
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* * * dealing in the products of any 
other producer.” It is alleged that defend- 
ants have, as part of a conspiracy, engaged 
in encouraging and carrying out a concerted 
refusal to handle the film “Salt of the 
Earth” with the object of forcing theater 
owners in the Chicago area to refrain from 
exhibiting this film. This is within the 
terms of the statute. The fact that no case 
precisely like it has been cited is of no 
importance; it is entirely reasonable to sup- 
pose that this set of facts has never arisen 
before. 
[Moot Question] 
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these contracts but alleges that defendants 
are continuing to, and will in the future, 
prevent the showing of “Salt of the Earth” 
in the Chicago area, causing irreparable loss 
for which the plaintiff has no adequate 
remedy at law. This is a sufficient allega- 
tion to support an injunction. 

Defendant’s final point is that the dis- 
missal of the complaint is required by 
various assertions in the answers of the 
individual defendants. The nature of these 
accusations in no way changes the basic 
rule that they cannot be considered on a 


nt Ae ee 5 : motion to dismiss. 
Another objection is that since the time 


for the performance of the contracts with 
the individual theaters has passed the ques- 
tion is moot and no injunction can be 
granted. The complaint does not rely on 


[Dismissal Denied | 


For all of the foregoing reasons, the 
motion to dismiss the complaint is denied. 


[{[ 68,108] Seagram Distillers Company v. Harry E. Corenswet, d.b.a. Favorite 
Liquor Store, et al. 


In the Supreme Court of the State of Tennessee. Dated August 2, 1955. 


Davidson Equity. Hon. CHartes C. Trasue, Special Chancellor. 


Tennessee Fair Trade Act 


Fair Trade—Commodities Which May Be Fair Traded—Alcoholic Beverages—Effect 
of Liquor Laws.—The contention that a fair trade contract relating to the sale of alcoholic 
beverages cannot be entered into because of the Tennessee liquor laws and regulations 
was rejected. The legality of the sale of alcoholic beverages in the state does not have 
anything to do with the application of the Tennessee Fair Trade Act. Where such 
beverages are legally dealt with, they are no different than any other lawful commodity. 
The Act was not intended to govern the fixing of the price of alcoholic beverages alone. 
The Act applies to all trade-marked commodities that are the subject of lawful commerce 
in the state. 


See Fair Trade, Vol. 1, § 3145.45. 


Fair Trade—Enforcement of Fair Trade Prices—Person Who May Maintain Suit— 
Foreign Corporation—A Delaware corporation had the right to maintain a fair trade 
enforcement action in the Tennessee courts, although it had no license to do business 
in the state. The corporation was not doing any intrastate business in Tennessee. 


See Fair Trade, Vol. 1, 3330. 


Fair Trade—Fair Trade Contracts—Validity—Consideration.—In a fair trade enforce- 
ment action, a nonsigner’s contention that the fair trade contract was not binding on 
anyone because it was not supported by a sufficient consideration was rejected. The 
mutual benefits to be derived by the parties to a fair trade contract furnish a sufficient 
consideration for such a contract. 


See Fair Trade, Vol. 1, | 3130. 


Fair Trade—Enforcement of Fair Trade Prices—Person Who May Maintain Suit— 
Owner of Trade-Marked Commodities.—In a fair trade enforcement action instituted by 
the owner and distributor of trade-marked alcoholic beverages, a nonsigner’s contention 
that the plaintiff could not maintain the action because it was not a producer making a 
sale or a vendee making a resale nor a vendor selling to a vendee under a contract to 
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resell a commodity ata stipulated price was rejected. The plaintiff alleged that it entered 
into fair trade contracts with certain retail dealers and that all such retail dealers were 


notified of the prices fixed in the contracts. 


The Tennessee Fair Trade Act applies to 


any contract relating to the sale or resale of a commodity, and the plaintiff is entitled to 
have its fair trade contracts enforced against nonsigners. 


See Fair Trade, Vol. 1, { 3258.45, 3330. 
For the appellants: 


Elkin Garfinkle and H. Frank Taylor, Nashville, Tenn. 


For the appellee: Sam P. Walker, Memphis, Tenn., and Val Sanford, Nashville, Tenn. 


Opinion 
[Fair Trade Action] 


Nei, Chief Justice [Jn full text]: This 
case involves a construction of the Fair 
Trade Law of Tennessee (Sections 6770.1 
through 6770.5 of the 1950 Supplement to 
the Code). 


The Seagram Distillers Company filed its 
original bill in the Chancery Court seeking 
an injunction against the defendants to 
restrain them from selling its trade-name 
products below established prices. In its 
bill Seagram alleged that it is a Delaware 
Corporation, which does no business in 
Tennessee, except in interstate commerce; 
that it is the owner of certain trademarks, 
trade-names and brand names, which are 
displayed on the containers of its products; 
that these products are sold in fair and open 
competition with similar commodities of the 
same general class produced and sold by 
numerous other distillers in the State of 
Tennessee; that it has entered into fair 
trade agreements with numerous retailers in 
the State of Tennessee, a specimen copy of 
which was made Exhibit A to the bill; that 
the appellants were given notice of the 
prices established under these agreements; 
but that the appellants refused to abide by 
such prices, and sold Seagram’s products 
below the established prices in violation of 
the Fair Trade Law to the great damage 
of Seagram. 

[Defenses] 


To this bill the appellants filed a demurrer 
on the following grounds: 


“There is no equity on the face of the 
bill for the following reasons: 


“(a) The complainant is not a producer 
making a sale or a vendee making a 
re-sale nor is the complainant a vendor 
selling to a vendee under a contract to 
re-sell a commodity at a stipulated price; 
wherefore the complainant does not come 
within the provisions of the statute known 
as the Fair Trade Act and has no stand- 
ing in Court. 
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“(b) The contract set out in the bill as 
an exhibit is without consideration and is 
not binding on anyone, 

“(c) The complainant is a foreign cor- 
poration not licensed to do business in the 
State of Tennessee and has no standing 
in Court to prosecute this action.” 


[Trial Court] 


The Special Chancellor overruled the 
demurrer and granted the defendants a 
discretionary appeal, continuing the injunc- 
tion in force pending the appeal. 

The assignments of error complain that 
the Chancellor should have sustained each 
of the three grounds of the demurrer re- 
ferred to herein and dismissed the bill. 

We will continue in this opinion to refer 
to the parties as they appeared in the trial 
court. 

The Special Chancellor expressed the 
view that the questions presented by the 
demurrer “are controlled by the holding of 
the Supreme Court in the case of Frankfort 
Distillers Corp. v. Liberto [1950-1951 TRapz 
Cases § 62,654], 190 Tenn., 478”; and ac- 
cordingly overruled the demurrer. 


[Fair Trade Contract] 


A copy of the contract between the com- 
plainant and defendants is made an exhibit 
to the bill, and is admittedly a true copy 
of the original contract. This contract 
refers to the complainant as the “Owner” 
and distributor of certain alcoholic bever- 
ages “which bear the trademarks, brands, 
and/or name of the Owner and producer 
thereof.” The “Owner,” who is the com- 
plainant in this cause, claims the right 
under our Fair Trade Act to fix the mini- 
mum price of its commodities in order to 
protect its trademark, and also to protect 
retail sellers thereof from “cut-throat” com- 
petition. 

The bill charges that complainant had set 
a price for its trademark products by enter- 
ing into Fair Trade contracts with certain 


{ 68,108 


70,600 


authorized retail dealers in Nashville, David- 
son County, Tennessee, and notified all such 
retail dealers, including the defendants, of 
prices so fixed, but the defendants failed 
to abide by the price and were “engaged 
in price cutting and in unfair competition” 
in violation of the complainant’s rights. 


[Commodities Subject To Act] 


In construing our Fair Trade Act, we 
must consider the fact that it was not in- 
tended to govern fixing the price of intoxi- 
cating liquors alone, but applies to all 
“trademark” commodities that are the sub- 
ject of lawful commerce in this State. 


[ Defendants’ Contentions | 


The defendants contend that the Frank- 
fort Distillers Corporation case, supra, is not 
applicable to the first and second grounds 
of the demurrer, because the questions were 
not involved or considered by the Court in 
that case. 


The defendants by their demurrer admit 
that Seagram is the “Owner” of trade- 
marked goods which they are now selling, 
or offering for sale, below the established 
prices. They contend however that “the 
complainant is not a producer making a 
sale, or vendee making a re-sale” under 
contract to sell at a stipulated price, and 
hence the said complainants do not come 
within the provisions of the Fair Trade Act. 


[Right To Maintain Action] 


Before giving consideration to the first 
and second assignments of error, we dis- 
miss the third assignment complaining that 
the “complainant is a foreign corporation, 
not licensed to do business in Tennessee 
and hence has no standing in Court to 
prosecute this action.” It is wholly with- 
out merit. In Phillips v. Johns-Manville 
Sales Corp., 183 Tenn., 266, 191 S. W. (2d), 
554, this Court said: 


“We are aware of no rule denying to 

a foreign corporation the authority to 

enforce or defend its rights in the courts 

of this state, except where there has been 

a failure to comply with our statutes 

applicable whenever a foreign corporation 

is ‘doing business’ in this state.” 

The complainant, Seagram Distillers Com- 
pany, is not doing any intrastate business, 
and its right to prosecute this action is sus- 
tained. The case of United Artists Corp. v. 
Board of Censors, 225 S. W. (2d), 550, relied 


f 68,108 


Court Decisions 
Seagram Distillers Co. v. Corenswet 


Number 28—190 
8-11-55 


on by defendants, has no application here. 
The assignment of error is overruled. 


[Tennessee Liquor Laws] 


Coming now to the merits of the first and 
second grounds of the demurrer, contention 
is made that they should have been sus- 
tained because (1) “complainant is not a 
vendor contracting with his vendee,”’ and 
(2) under the Liquor Laws of Tennessee 
and the Regulations issued by the Commis- 
sioner of Finance and Taxation no such 
agreement can be entered into. This latter 
contention is without merit because in our 
opinion the “Liquor Laws” of this State 
have no bearing upon any issue involved in 
this case. It was expressly held in the 
majority opinion in the Frankfort Distillers 
case, supra, as follows: 


“We do not think that the legality of 
the sale of liquor in Tennessee has any- 
thing to do with the application of the 
Fair Trade Act when properly construed.” 


It is furthermore pointed out in the 
opinion that the sale and distribution of 
liquor does not place intoxicating liquors 
in a classification peculiar to themselves in 
so far as property rights are concerned; 
“but so far as property rights are concerned, 
where liquor is legally dealt with, there is 
no difference in it and any other lawful 
commodity” (citing authorities). 


[Enforcement Against Nonsigner] 


Adverting to the first contention that the 
complainant is “not a vendor contracting 
with a vendee” etc., this same question was 
raised in Frankfort Distillers Corp. v. Liberto, 
supra, Wherein the retailer insisted the Act 
should not be applied “because they have 
never executed Fair Trade agreements.” 
To this argument the Court responded as 
follows (Prewitt, J., speaking for the ma- 
jority): 

“In Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., supra, the ques- 
tion of the applicability of the Act to 
noncontracting dealers is discussed. The 
contracting dealers must have the pro- 
tection of the Act; otherwise, having 
signed a contract for its specific price, 
they would be helpless against noncon- 
tracting dealers cutting the price and 
taking their trade away from them. The 
cases cited hold that the purpose of the 
Act is to prevent unfair competition, and 
unfair competition would naturally in- 
clude every noncontracting dealer.” 
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In furtherance of the foregoing assign- 
ment it is argued that “no consideration is 
shown in the contract” and that “the ques- 
tion herein raised one of first impression 
in Tennessee.” To this contention we must 
disagree. The opinion of the Court in 
Frankfort Distillers, from which we have 
quoted, is a complete answer to the first 
question, that is “the Liquor Laws have no 
application to this case.” The Governor’s 
veto of the Fair Trade Liquor bill in 1955 
is entirely irrelevant to the issues before us. 


[Consideration for Contract] 


We think that the Fair Trade agreements 
entered into by Seagram with retailers are 
supported by a sufficient consideration. The 
defendants citation of cases fails to support 
the assignment of error, to wit, General 
Electric Co. v. S. Klein, etc. [1953 Trane 
Cases {| 67,443], 121 N. Y. S. (2d), 37, 45; 
and Houbigant Sales Corp. v. Woods, 123 
N. J. Eq., 40, 196 Atl. 683, 687. 

There is no merit in the contention that 
Seagram’s is not a “producer,” or “vendor,” 
within the provisions of the Act. When the 
Act is considered and construed as a whole 
it applies to any contract “relating to the 
sale or resale of a commodity.” That is 
its purpose, and we are fully convinced that 
Seagram’s status is that of one who is 
making lawful distribution of a trademark 
commodity, and is entitled to have its trade 
agreements protected under our Fair Trade 
Act, 


The courts have generally held that 
agreements, such as the one assailed herein, 
apply only to verticle agreements, that is 
such as are entered into between persons 
on different levels, and not to horizontal 
agreements. 52 Am. Jur., 650, Trademarks 
etc., Section 180. As to the validity of such 
agreements, and the consideration support- 
ing them, there appears in the same Section 
the following: 


“A price-maintenance agreement, to be 
within the protection of the statute, must 
be such as to constitute a valid contract. 
It is held, in this connection, that the 
mutual benefits to be derived from such 
an agreement by the parties thereto fur- 
nish a sufficient consideration therefor.” 


Cited in the footnote as supporting authority 
is 125 A. L. R., 1353; 86 L. ed., 1431. 

We think the case of General Electric Co. 
v. Klein, supra, relied on by the defendant, 
supports the complainant’s view of the law. 
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In that case General Electric was selling 
its trademark products exclusively in inter- 
state commerce to wholesalers, who in turn 
sold to retailers under the New York Fair 
Trade Act. The Act was almost identical 
with our own Tennessee statute. The New 
York Court held that the contracts entered 
into were within the scope of the Act. 


The nature of the relationship required 
by the Fair Trade Act is also dealt with 
in the case of Calvert Distillers v. Nuss- 
baum, 2 N. Y. S. (2d), 321; 166 Misc., 342, 
wherein the court used the following language: 


“Nor is it necessary for the owner or 
producer to sell directly to the retailer; 
he may deal with a wholesaler, who in 
turn, sells to the retailer.” 

To the same effect is Burroughs Well- 
come & Co. v. Weissbard, 129 N. J. Ea., 
563; 20 A. (2d), 445. In this case it appears 
that the defendant had not signed such a 
contract and was selling below the estab- 
lished prices. The court held that injunc- 
tive relief was warranted, referring to the 
complainant as “a vendor.” 

In Houbigant Sales Corp. v. Woods, supra, 
cited by both complainant and the defend- 
ants, the court held that the primary pur- 
pose of the Trademark Act (construing the 
New Jersey statute) is to protect the good- 
will of the owners of the brands and trade- 
marks by making it unlawful to sell below 
a stipulated price. ‘That the ‘contract’ is 
nothing more than a vehicle is demonstrated 
by the fact that a ‘contract’ with a single 
retailer binds all other retailers when it comes 
to their attention.” (Emphasis supplied). 


Speaking further to the question of “con- 
sideration,’ as necessary to support an 
agreement, the court said: 

“Tt is not necessary that there be any 
counter promise by the owner or pro- 
ducer to the retailer; nor that there be 
any loss or detriment to the owner or 
producer. It is sufficient if there be a 
benefit to the retailer-promisor.” 

While recognizing the necessity for a con- 
sideration to support and make legally 
obligatory the retailer’s promise not to sell 
below the designated price, it was observed 
that “No particular or special type or kind 
of consideration is requisite, either expressly 
or impliedly, to support this particular 
promise.” 


Our own case of Frankfort Distillers, 
which we have cited repeatedly in this 
opinion, is in accord with the foregoing 
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authorities to the effect that “price fixing 
agreements” are valid as between the owner 
and retailers, the former’s brands and 
trademarks being protected and the latter’s 
business being saved from “cut-throat” 
competition. The mutual benefits to be 
derived therefrom furnish sufficient consid- 
eration as a matter of law. 
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[A firmed] 


The assignments of error are overruled 
and the Chancellor’s decree is affirmed. 
The cause is remanded to the Chancery 
Court for the enforcement of the decree 
and for such other orders as may become 
necessary to a final decree. 


[J 68,109] Kent Robison v. J. C. Roberts, dba. B & R Package Store. 
In the Texas Court of Civil Appeals, Sixth District, Texarkana. No. 6790. Filed 


April 21, 1955. 


Appeal from the District Court of Gregg County, Texas. 
Combinations and Conspiracies Under State Antitrust Laws—Practices—Refusal to 


Deal.—In an action charging that a beer distributor refused to continue to sell a certain 
brand of beer to the plaintiff pursuant to a conspiracy between the distributor and liquor 
retailers, an injunction requiring the distributor to sell that brand of beer to the plaintiff 


was dissolved on the grounds that 
evidence and that there is nothing 
tributor to sell beer to the plaintiff. 


the alleged conspiracy was not established by the 
in the Texas antitrust laws that requires the dis- 
A dealer has the right to sell his product te any 


person he sees fit without compulsion by the state. 
See Combinations and Conspiracies, Vol. 1, § 2337.46. 
For the appellant: R. L. Whitehead, Longview, Tex. 


For the appellee: 


[Sale of Beer Ordered] 


Reusen A. Hatt, Chief Justice [In full 
text]: This is a suit by appellee instituted 
against appellant for mandatory injunction 
to require appellant to sell to him Bud- 
weiser beer. Appellee joined with him, 
Anheuser-Busch Brewing Company and 
several other liquor dealers in Gregg County 
and alleged that they with appellant had 
formed a conspiracy to deprive him of any 
Budweiser beer for his retail outlet. Ap- 
pellee also sought damages in the sum of 
$150,000. 


Trial was to the court without a jury 
and resulted in a judgment granting the 
injunction as prayed for, mandatory in 
character and requiring appellant to con- 
tinue to sell Budweiser beer to appellee 
during the existence of said injunctive 
order in the same amounts he had been 
selling him the year previous. 

Appellant brings forth this single point 
of error: 


“The court erred in entering its order 
requiring defendant, Kent Robison, to 
sell to plaintiff, J. C. Roberts, Budweiser 
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Gordon R. Wellborn and Rex Houston, Longview, Tex. 


beer because there is no basis in the 


law for the court’s judgment.” 


[Alleged Conspiracy] 


The facts are that appellant is the repre- 
sentative in Gregg County of the Anheuser- 
Busch Brewing Company and is the only 
outlet in the county for Anheuser-Busch 
product, Budweiser beer; that he had been 
delivering to appellee quantities of this 
beer for quite some time through one of his 
truck drivers. Appellee also sold Miller 
Hi-Life beer and Schlitz to the local trade 
in Kilgore, Texas. On or about the 28th 
day of May, 1954, appellant stopped all 
deliveries of Budweiser beer to appellee’s 
place of business. Appellee telephoned ap- 
pellant and asked his reason for stopping 
the sale of Budweiser to him and appellant 
told him that he could just say “that he 
didn’t like the size shoe he wore.” There 
is evidence that shortly after appellant 
stopped the sale of Budweiser to appellee, 
he, appellant, began selling Budweiser to 
other outlets in Gregg County. 


Appellee alleges and contends that a 
conspiracy existed between the several re- 
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Robison v. Roberts 


tail liquor dealers in Gregg County, parties 
to this suit, and appellant to deprive him of 
Budweiser beer and his suit for the in- 
junction is based on his allegation of this 
conspiracy and the refusal of appellant 
to continue to deliver to him Budweiser 
beer; and that said “agreement and scheme 
is a conspiracy in truth and in fact and is 
in violation of Article 7429 of the Revised 
Civil Statutes of Texas.” 


We think the evidence wholly fails to 
establish a conspiracy between the parties- 
defendant in the court below, and, in our 
opinion, the judgment of the trial court is 
impliedly against such contention. The 
trial court found against appellant only, 
entering no judgment whatsoever against 
the other defendants in the court below, 
and appellee makes no complaint of such 
failure to enter judgment against them. 
They are not here on appeal and the case 
now stands in this court between appellant 
and appellee. No damages were awarded 
by the trial court. Its order is one simply 
commanding appellant to sell Budweiser 
beer to appellee in an’ amount not greater 
than the amounts purchased from him by 
appellee during the corresponding months 
of the previous year. 


[Dealer Not Compelled to Sell Product] 


The question here is, Can appellant un- 
der the laws of this state, be compelled 
to sell his product to appellee? We think 
this question is answered in the negative by 
the Supreme Court in Ford Motor Company 
y. The State [1940-1943 TrapeE CASES 
q 56,290], 175 S. W. 2d 230, wherein it is 
said: 

“There is nothing in such laws (anti- 
trust) that requires a manufacturer to 
sell its manufactured products to any 
dealer or purchaser who wishes to buy 
the same.” 


Following the above case and to the same 
effect is Portland Gasoline Company v. 
Superior Marketing Company [1950-1951 
TravE Cases § 62,952] 243 S. W. 2d 823. 


In the recent case of Erickson v. Times- 
Herald Printing Company [1954 TRApE CASES 
{ 67,889] 271 S. W. 2d 329 (ref., n.r.e.) 


it is said: 


_ “As stated, appellant’s suit is founded 
in tort, claiming no contractual rights; 
but that he, on the other hand, has been 
put out of business perforce of these 
dealership contracts of an exclusive nature, 
which also served to fix the price paid 
by the ultimate consumer for defendant’s 
newspaper. He asserts that a cause of 
action is alleged on such basis; the trial 
court erroneously ruling otherwise. Un- 
derlying plaintiff's resort to Anti-Trust 
Laws appears his conviction that defend- 
ant should be thereby required to con- 
tinue the sale of its papers to him at 
discount prices; and this, though the same 
city area has been farmed out to another 
under contract to which he was formerly 
a party. However, under arts. 7426, 7428 
and 7429, V. A. C. S., a manufacturer 
may sell or refuse to sell to any person 
at his pleasure; the cited Articles of 
course making illegal any contract re- 
stricting the dealer’s resale of intrastate 
goods to a given territory, or an at- 
tempted dictation of the retail price of 
such goods.” 

In our opinion, the above authorities are 
conclusive of the question involved on this 
appeal. Appellee can no more compel 
appellant to sell him Budweiser beer than 
appellant could compel him to buy Bud- 
weiser beer. A manufacturer or dealer has 
a right to sell his product to any person 
he sees fit without compulsion by the state. 
Appellee cites numerous authorities to the 
effect that the granting or refusing of a 
temporary injunction is within the sound 
discretion of the trial court. In many 
cases this is true. But where the law 
grants no right to a person the discretion 
of the trial court is not involved. 


[Injunction Dissolved] 


Appellant’s point is sustained and the 
judgment of the trial court is reversed and 
the injunction heretofore granted is dissolved. 
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U. S. v. Roll Manufacturers Institute 


[68,110] United States v. Roll Manufacturers Institute, The Aetna-Standard 
Engineering Company, Birdsboro Steel Foundry and Machine Company, Blaw-Knox 
Company, Continental Foundry & Machine Company, Hyde Park Foundry and Machine 
Company, Mackintosh-Hemphill Company, Mesta Machine Company, The National 
Roll and Foundry Company, The Ohio Steel Foundry Company, The Youngstown Foun- 
dry and Machine Company, and United Engineering and Foundry Company. 


In the United States District Court for the Western District of Pennsylvania. Civil 
Action No. 9657. Dated August 4, 1955. 


Case No. 1092 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—Manufacturers of cast iron and cast steel rolls and their trade association were enjoined 
by a consent decree from entering into any understanding to determine, fix, or adopt (1) 
prices, freight allowances, or other terms and conditions of sale, (2) charges to be made 
for roll machining operations, or (3) prices to be paid by any roll manufacturer in 
purchasing roll scrap. 


See Combinations and Conspiracies, Vol. 1, { 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Control of 
Production—Standardization.—Manufacturers of cast iron and cast steel rolls and their 
trade association were enjoined by a consent decree from entering into any understanding 
to limit the manufacture of such rolls to any specified standards, grades, or qualities. 
The association was enjoined from adopting, promulgating, or approving any standard 
for such rolls which may have the effect of preventing the manufacture or sale of rolls 
not conforming to such standard. 


See Combinations and Conspiracies, Vol. 1,  2005.760, 2017. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Delivered 
Price and Basing Point Systems.—Manufacturers of cast iron and cast steel rolls and 
their trade association were prohibited by a consent decree from entering into any under- 
standing to determine, adopt, or use any delivered price system or any basing point 
system. Each manufacturer was prohibited from publishing, quoting, or charging prices 
for such rolls on any basis other than (1) F.O.B. at the actual place of manufacture 
or origin of shipment, or (2) on a delivered price or other basis which at destination 
at no time shall be higher than the above F. O. B. price plus actual transportation and 
other delivery charges. The decree further provided that every purchaser shall have 
the option to purchase on the basis of F. O. B. at the actual place of manufacture or origin 
of shipment. 


See Combinations and Conspiracies, Vol. 1, 7 2011.056, 2011.122. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Dissemination 
of Information.—An association of manufacturers of cast iron and cast steel rolls was 
prohibited by a consent decree from collecting, disseminating, communicating, or dis- 
closing statistics, data, or other information relating to costs, prices, freight allowances, 
or terms or conditions of sale in connection with the manufacture, sale, or distribution 
of cast iron or cast steel rolls. 


See Combinations and Conspiracies, Vol. 1, § 2017.142. 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Membership 
in Trade Associations.—Manufacturers of cast iron and cast steel rolls were prohibited 
by a consent decree from organizing, becoming members of, or participating in the activ- 


ities of, any trade association, the activities of which violate or are inconsistent with 
any of the provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, { 2017.121. 
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For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, 
Baddia J. Rashid, John W. Mcllvaine, William L. Maher, Max Freeman, and Donald 
althis. 


For the defendants: Alter, Wright & Barron, by Ralph D. McKee, for Roll Manu- 
facturers Institute. Harrington, Huxley & Smith, by T. Lamar Jackson, for The Aetna- 
Standard Engineering Co. Montgomery, McCracken, Walker & Rhoads, by Joseph W. 
Swain, Jr., for Birdsboro Steel Foundry and Machine Co. Thorp, Reed & Armstrong, 
by William C. O’Neil, for Blaw-Knox Co. Winston, Strawn, Black & Towner, by Thomas 
A. Reynolds, for Continental Foundry & Machine Co. R. J. Cleary for Hyde Park 
Foundry and Machine Co. Blaxter, O’Neill & Houston, by Wells Fay, for Mackintosh- 
Hemphill Co. Thorp, Reed & Armstrong, by William C. O’Neil, for The National Roll 
and Foundry Co. Leslie Reid for The Ohio Steel Foundry Co. Manchester, Bennett, 
Powers & Ullman, by John H. Ranz, for The Youngstown Foundry and Machine Co. 
Smith, Buchanan, Ingersoll, Rodewald & Eckert by John G. Buchanan; and Patterson, 
Crawford, Arensberg & Dunn, by James S. Crawford, for United Engineering and 


Foundry Co. 


Final Judgment 

Joun L. Mirrer, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on June 20, 
1951, and the consenting defendants hereto 
having appeared and filed their answers to 
the complaint denying the substantive alle- 
gations thereof; and plaintiff and said con- 
senting defendants hereto, by their attorneys 
herein, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issues of fact or law 
herein, and without admission by any party 
signatory hereto in respect to any such 
issues; and this Court having considered 
the matter and being duly advised; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issues of fact or law herein, and upon 
consent of the parties signatory hereto, it is 
hereby 

Ordered, adjudged and decreed as follows: 


ile 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto and the complaint states a claim 
against the defendants and each of them 
under Section 1 of the Act of Congress 
of July 2, 1890, entitled “An act to protect 


[* A Court order entered with the Final Judg- 
ment provided: 

“A Final Judgment having been entered in 
this proceeding by consent of all of the de- 
fendants except Mesta Machine Company and a 
Stipulation having been filed providing that the 
consent to the entry of such Final Judgment 
by Roll Manufacturers Institute shall not con- 
stitute a consent to the entry of such Final 
Judgment by Mesta Machine Company and shall 
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trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act, as amended. 


II. 
[Definitions] 
As used in this Final Judgment: 


(A) “Consenting defendants” *! means 
each and all of the defendants signatory 
hereto, including Roll Manufacturers Insti- 
tute, The Aetna-Standard Engineering 
Company, Birdsboro Steel Foundry and 
Machine Company, Blaw-Knox Company, 
Continental Foundry & Machine Company, 
Hyde Park Foundry and Machine Com- 
pany, Mackintosh-Hemphill Company, The 
National Roll and Foundry Company, The 
Ohio Steel Foundry Company, The Youngs- 
town Foundry and Machine Company, and 
United Engineering and Foundry Com- 
pany; 

(B) “Defendant association” means the 
defendant Roll Manufacturers Institute; 


(C) “Defendant manufacturers” means 
all the consenting defendants and each of 
them, except the defendant association; 


(D) “Cast iron and cast steel rolls” means 
ferrous products cast in cylindrical form 
for use as reducing work rolls, or backing 
rolls for such work rolls, which have a 


not constitute a judgment against Mesta Ma- 
chine Company ; 

“Tt is hereby ordered that the consent of 
Roll Manufacturers Institute to the entry of a 
Final Judgment herein does not constitute a 
consent by Mesta Machine Company as a mem- 
ber of said Institute and that said Final Judg- 
ment consented to by said Institute does not 
constitute a judgment against the defendant 
Mesta Machine Company.’’] 
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working surface in the central section and 
bearing portions on each end and which are 
designed for use in a roll stand as com- 
ponent parts of rolling mills for rolling 
ferrous and non-ferrous metals. 


TNMs 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any consenting defendant shall 
apply to such defendant, its officers, direc- 
tors, agents, employees, successors or as- 
signs, and any wholly-owned or controlled 
subsidiary thereof, and to all other persons 
in active concert or participation with them 
who receive actual notice of this Final 
Judgment by personal service or otherwise. 


IW 


Pricing Practices—Manufacturing 
g . . . 
Linutations | 


The consenting defendants are jointly and 
severally enjoined and restrained from, di- 
rectly or indirectly, entering into or adher- 
ing to any contract, agreement or under- 
standing with each other or with any other 
manufacturer of cast iron or cast steel rolls: 


(A) To determine, fix, maintain, adopt, 
use or adhere to 

(1) prices, freight allowances or other 
terms and conditions for the sale of cast 
iron or cast steel rolls to third persons; 


(2) charges to be made for roll machin- 
ing operations for third persons; 


(3) prices to be paid by any roll manu- 
facturer in purchasing roll scrap from third 
persons; 

(4) any delivered or other price system, 
or any basing point system, for selling or 
quoting cast iron or cast steel rolls to third 
persons; 


(B) To limit, or attempt to limit, the 
manufacture of cast iron or cast steel rolls 
to any specified standards, grades or qualities. 


WE 
[Price Quotations] 


Each defendant manufacturer is enjoined 
and restrained from publishing, printing, 
quoting or charging prices for cast iron 
or cast steel rolls on any basis other than 
(1) F. O. B. at the actual place of manu- 
facture or origin of shipment, or (2) on a 
delivered price or other basis which at 
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destination at no time shall be higher than 
the above F. O. B. price plus actual trans- 
portation and other delivery charges; 


Provided, however, that every purchaser 
shall have the option to purchase on the 
basis of F. O. B. at the actual place of 
manufacture or origin of shipment. 


Wie 


[Disseminating Information—Adopting 
Standards] 


(A) The defendant association is enjoined 
and restrained from: 


(1) Collecting, distributing, disseminat- 
ing, communicating or disclosing statistics, 
data or other information relating to costs, 
prices, freight allowances, terms or condi- 
tions of sale in connection with the manu- 
facture, sale or distribution of cast iron or 
cast steel rolls; and 


(2) Adopting, promulgating or approving 
any standard for cast iron or cast steel rolls 
which may have the purpose or effect of 
preventing the manufacture or sale of rolls 
not conforming to such standard. 


(B) Each defendant manufacturer is en- 
joined and restrained from entering into, 
adhering to or claiming any rights under 
any contract, agreement or understanding 
with any other defendant or any other 
manufacturer of cast iron or cast steel rolls 
to collect, distribute, disseminate, communi- 
cate or disclose statistics, data or other in- 
formation relating to costs, prices, freight 
allowances, terms or conditions of sale in 
connection with the manufacture, sale or 
distribution of cast iron or cast steel rolls 
to third persons; provided, however, that 
this subsection (B) shall not prevent any 
defendant manufacturer from disclosing to, 
or receiving from, any other manufacturer 
of cast iron or cast steel rolls, in connection 
with bona fide labor union negotiations, 
wage rates and other terms of employment. 


WAGE 
[Trade Associations] 


The defendant manufacturers are jointly 
and severally enjoined and restrained from 
organizing, becoming members of, or par- 
ticipating directly or indirectly in the activi- 
ties of, any trade association or other 
organization the activities of which violate 
or are inconsistent with any provision of 
this Final Judgment. 
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WORE 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any consenting defend- 
ant made to its principal office, be per- 
mitted, subject to any legally recognized 
privilege: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of such defend- 
ant relating to any matters contained in 
this Final Judgment; 

(B) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from such defendant, to inter- 
view officers or employees of such defend- 
ant, who may have counsel present, regarding 
any such matter; 

(C) Upon written request such defendant 
shall submit such reports in writing with 
respect to the matters contained in this 
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Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


IDX. 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carry- 
ing out of this Final Judgment, for the 
amendment or modification of any of the 
provisions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[7 68,111] Lazarus Krinsley v. United Artists Corp. and Frances Papas, et al., Adm., 


Etc., et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1954, 
April Session, 1955. No. 11191. Dated August 10, 1955. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. CAMPBELL, District Judge. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Trial 
of Cause—Effect of Master’s Findings of Fact—In an escrowee’s action for a determi- 
nation of the construction of an escrow agreement under which certain contracts placed 
in the escrow were to be voided in the event that the contracts were declared unlawful 
by a court of competent jurisdiction, a trial court rejected certain findings of fact made 
by a master on the ground that such findings of fact were produced by unwarranted 
inferences, On appeal from the trial court’s judgment, which was contrary to the con- 
clusion reached by the master, the reviewing court remanded the case to the trial court 
on the ground that the trial judge failed to show how, in his view, the master’s findings 
of fact were clearly erroneous. Findings of fact by a master are binding on the trial 
court, unless they are clearly erroneous. 


See Combinations and Conspiracies, Vol. 1, { 2005.531, 2005.867; Private Enforce- 
ment and Procedure, Vol. 2, J 9012.410, 9049. 


For the plaintiff-appellee: Raymond Harkrider, Chicago, Il. 


For the defendant-appellee: David Levinson, Chicago, Ill; Walter S. Beck, New 
York, N. Y.; and Harold D. Shapiro, Chicago, Il. 


For the defendants (cross-claimants)-appellants: Thomas C. McConnell, Chicago, Ill. 
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Remanding a decision of the U. S. District Court, Northern District of Illinois, 
Eastern Division, 1954 Trade Cases { 67,785; for a prior opinion of the District Court, 


see 1950-1951 Trade Cases {| 62,748. 


Before Durry, Chief Judge, FINNEGAN and SCHNACKENBERG, Circuit Judges. 


[Escrowee’s Interpleader Action] 


FINNEGAN, Circuit Judge [In full text]: 
In his interpleader action filed July 21, 1950, 
under 28 U. S. C. § 1355, plaintiff Krinsley 
joined as party defendants United Artists 
Corporation, C. J. Papas, Milwaukee Towne 
Corporation (formerly named Miller Thea- 
ter Corporation), John S. Papas, Spiro J. 
Papas, Andrew M. Spheeris, Andrew J. 
Spheeris and George J. Spheeris. These 
defendants cross-claimed in their consoli- 
dated answer to Krinsley’s complaint. The 
gist of the initial pleading pivots on Krins- 
ley’s position as escrowee established by an 
agreement, dated September 17, 1946, be- 
tween himself, United Artists Corporation 
and C. J. Papas. These latter two parties 
deposited three executed contracts with 
their escrowee, all of which were dated 
June 11, 1946 and constituted three separate 
agreements between: (i) United Artists 
Corporation and John S. Papas, C. J. Papas, 
Spiro J. Papas, Andrew M. Spheeris, 
Andrew J. Spheeris, George J. Spheeris, 
(ii) Miller Theater Corporation and United 
Artists Corporation and, (iii) Miller Thea- 
ter Corporation and C. J. Papas. 


[Escrow Agreement] 


Stripped of all other commitments the 
pith of the problem engendered by the es- 
crow arrangement lies in this provision of 
the escrow agreement: 


_ “In the event a final decree is entered 
in any court of competent jurisdiction 
against the United Artists Corporation 
declaring that the agreements ... (ed: the 
three already itemized) . .. ts or are 
unlawful, the Escrowee shall tear off the 
signatures on the . . . agreements, mark 
each said agreement ‘Void’ and shall... . 
mail one set ...to... (United Artists 
Corporation). . . and shall mail the other 
set to Papas ... If, however, no such 
decree is entered within two ... years 
from June 11, 1946, then the Escrowee 
shall mail one set to... (United Artists 
and the other to Papas) ... and said 
agreements shall thereupon become effec- 
tive as of their respective dates, to-wit 
June 11, 1946.” (Italics supplied.) 


United States v. Paramount Pictures, Inc., 
et al. [1948-1949 Trape Cases § 62,244], 334 


1 68,111 


U. S. 131 (1948) precipitated Krinsley’s 
dilemma because Papas directed him to tear 
off the signatures on all contracts deposited 
with him, on the theory they were unlawful 
under that decision. On the other hand 
Krinsley was instructed by United Artists 
to turn over the three contracts to it intact. 
Caught in this conflict, Krinsley sought con- 
struction of the escrow agreement below. 


[Antitrust Claims] 


In their cross-claim, defendants (except 
United Artists Corporation) allege that 
United Artists, in combination with various 
other producers, exhibitors and distributors 
engaged in a conspiracy to monopolize the 
exhibition of motion pictures and the oper- 
ation of motion picture theaters in Milwau- 
kee, Wisconsin, violative of §§ 1-2, Sherman 
Anti-Trust Act, 15 U.S, ©. §Su-2 shat 
conspiracy, according to cross-claimants, 
supplied the economic coercion for and 
environment of duress under and by which 
the three contracts were executed. They 
also alleged that acquisition of stock con- 
templated in those agreements was illegal 
under the holding in United States v. Para- 
mount Pictures [1948-1949 Trane Cases 
J 62,244], 334 U.S. 131 (1948). Accordingly, 
cross-claimants sought a decree, below, en- 
joining enforcement of the three agreements, 
on deposit, and requiring cancellation of 
shares held by United Artists in Milwaukee 
Towne Corporation. 


[Trial Court Ruling] 


United Artists’ motion to dismiss this 
cross-claim was denied after a hearing and 
briefing. Its attack on the cross-claim 
rested upon these grounds, summarized by 
the district judge: 


“(1) It does not state a claim under the 
anti-trust laws of the United States; (2) It 
prays for cancellation of shares of stock 
allegedly acquired in violation of the anti- 
trust laws, which is not a remedy pro- 
vided for in the pertinent statutes; (3) It 
fails to allege a claim for rescission of 
the transaction alleged; (4) It alleges facts 
showing that cross-claimants’ remedy at 
law is adequate; (5) It does not allege a 
tender of, or make a tender of the con- 
sideration received by cross-claimants in 
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the transaction alleged wherefore said 
cross-claim is wholly without equity.” 


In his first memorandum, November 24, 
1952, the district judge pretty well describes 
the contours of the terrain shaped by the 
pleadings: 


__“The cross-claimants contend, and the 
Court agrees, that the cross-claim does 
not purport to state a claim under the 
Sherman Anti-Trust Act. The cross-claim 
neither relies upon that Act to provide 
jurisdiction, nor does it pursue a remedy 
granted to a private litigant under that 
Act. True, it alleges that defendant has 
engaged in practices that are violative of 
the anti-trust laws, but apparently does 
so solely for the purpose of establishing 
the invalidity of the subject agreements 
and transfer of stock. The relief sought 
is of an equitable nature that has been 
traditionally available to an innocent party 
to an invalid contract. 


“Cross-claimants further contend that, 
although these specific agreements were 
not declared invalid in U. S. v. Paramount 
1)» (334 UL Ss 331), the Supreme Court 
did, however, hold agreements of these 
types to be illegal. A close analysis of 
that decision indicates that cross-claim- 
ants endeavor to apply it too broadly... .” 


Then follows rather detailed reasoning by 
the trial judge on which he rested his view 
of the case before him in the Paramount 
case setting. But because of the following 
aspects of the case, the court below thought 
invocation of Rule 53(b), Federal Rules of 
Civil Procedure, 28 U. S. C. A., to be ap- 
propriate: 


“Defendant apparently is of the opinion 
that, since the Supreme Court failed to 
declare these specific agreements, or even 
agreements of this type, to be illegal with- 
in the time limit set forth in the escrow 
agreement, 7. e., June 11, 1948, the pro- 
visions of the escrow should be fulfilled, 
therefore, by delivery of the subject agree- 
ments to the parties. This contention can 
be disposed of summarily, for time can- 
not be of the essence in a contract which 
might prove to be illegal. The mere 
introduction of a time limitation in a 
contract is insufficient to induce a court 
to exercise its legal or equitable powers 
to validate that which is invalid. 


“Furthermore, there is an additional 
reason for denying defendant’s motion. 
The cross-claim alleges that the contracts 
were executed as the result of economic 
coercion and duress. It follows, there- 
fore, that regardless of whether or not 
the cross-claimants are successful in 
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proving that the agreements provide for 
prohibited joint ownership, franchise or 
block-booking, they should still be per- 
mitted an opportunity to prove this dis- 
tinct claim.” 


| Master’s Report] 


After an extended hearing the master 
recommended issuance of an order finding 
the three deposited agreements illegal and 
void. His detailed report also culminated in 
suggestions that (i) Krinsley, by decree, be 
directed to mark those agreements “void” 
and tear off the signatures, (ii) United 
Artists be enjoined from making any fur- 
ther claim “to 200 shares of Class B stock 
of MT Corp.,” (iii) the stock “be forthwith 
returned to MT Corp. upon the payment 
by it to UA of the sum of $10,000 plus 
accrued interest at the rate of 5%.” 


A welter of objections followed in, and 
to, the wake of the master’s report; cross- 
claimants rallied in support of that report 
with myriad detailed answers to the objec- 
tions. In his final disposition of this case 
reported below as Krinsley 'v. Umted Artists 
Corp. [1954 Trap Cases § 67,785] 119 Fed. 
Supp. 665 (1954), the trial judge sustained 
certain objections to his master’s report and 
thereupon made additional findings of fact 
(id. 675). In short, under the district court’s 
conclusions of law, validity was accorded 
those three agreements, and they were held 
non-violative of any United States Statute. 
Finding a failure to sustain the burden of 
proof on the issue of rescission, cross-claim- 
ants were denied relief from their escrow 
agreement. Delivery to United Artists of 
the three agreements, unmutilated, was then 
decreed. It is from that final decree of 
March 17, 1954 that defendant, cross-claim- 
ants, except United Artists Corporation, 
have appealed. 


[Issue on Appeal] 


Since the district judge’s final memoran- 
dum, findings of fact, conclusions of law 
and decree have been printed in the Federal 
Supplement, it is unnecessary to burden this 
opinion with its details. Indeed we think 
status of the district judge’s findings, on 
review, is the threshold question. Of course, 
there are several levels and facets reflected 
by findings, which have traveled from mas- 
ter to district judge, to court of appeals. 
Since the court below rejected key findings 
of the master and substituted its own it 
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might be said a question arises as to whether 
we can reverse the district judge’s over- 
ruling of the master or, whether we simply 
examine the findings underlying the final de- 
cree, or open up all aspects of this record and 
determine which findings, master or court, 
should stand. 

Rule 53(e)(2), Federal Rules of Civil 
Procedure, 28 U. S. C. A., provides this 
benchmark: 


“In an action to be tried without a jury 
the court shall accept the master’s findings 
of fact unless clearly erroneous. ... The 
court after hearing may adopt the report 
or may modify it or may reject it in 
whole or in part or may receive further 
evidence or may recommit it with in- 
structions.” (Italics ours.) 


But that talisman cannot be viewed in 
isolation for Rule 52(a), Federal Rules of 
Civil Procedure, 28 U. S. C. A., lays down 
these relevant precepts: 


“In all actions tried upon the facts 
without a jury ... the court shall find 
the facts specially and state separately 
its conclusions of law thereon. .. . Find- 
ings of fact shall not be set aside unless 
clearly erroneous, and due regard shall 
be given to the opportunity of the trial 
court to judge of the credibility of the 
witnesses. The findings of a master, to the 
extent that the court adopts them, shall be 
considered as the findings of the court. 

.’ (Italics supplied.) 


Judge Evans, speaking for the majority 
in Carter Oil v. McQuigg, 112 F. 2d 275, 279 
(7th Cir. 1940) and Judge Lindley, deliver- 
ing the court’s majority opinion in Ferroline 
Corp. v. General Aniline & Film Corp., 207 
F, 2d 912, 920 (7th Cir. 1953), have both 
treated with the status of master’s reports 
and a district judge’s relationship to find- 
ings of fact made after hearings, by mas- 
ters. The opinion written on rehearing in 
Uthlein v. General Electric Co., 47 F. 2d 997, 
1001 (7th Cir. 1931) reflects much of the 
underlying reasoning and authorities tapped 
for the Carter Oil case. See also: Sanitary 
Farm Dairies v. Gammel, 195 F. 2d 106, 118 
(8th Cir. 1952). The Ferroline Corp. opinion 
contains Judge Lindley’s cogent statement 
of the basic principle: 


“Findings of fact by a master are bind- 
ing on the trial court unless clearly er- 
roneous. F. R. Civ. P. 53(e)(2), 28 U. S. 
C. A. The threshold question here then 
is the same as it was in the court below— 


* Ibid, 920, Italics added. 
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whether as a matter of law the master’s 
findings of fact were clearly erroneous. 
Even where . . . the oral testimony is 
largely uncontradicted, the trial court 
must respect the advantage the master 
enjoyed when he saw and heard the wit- 
nesses and was thus enabled to judge of 
their veracity and credibility ... (citing). 
. .. Neither the trial court nor this one 
may refuse to recognize the findings 
‘merely because of a difference in per- 
sonal persuasion ... or a dissatisfaction 
with the result reached. . . .’ (Cases col- 
lected.)” * 


An examination of Krinsley v, United Ar- 
tists Corp. [1954 Trapre CAsEs § 67,785], 119 
F. Supp. 665, 671 (N. D. Ill. 1954) shows 
that the district judge reviewed “. . . the 
entire record carefully, in an attempt to 
marshal the most support for each of the 
master’s findings.” But the judge below 
found that certain findings of fact made by 
the miaster were produced by unwarranted 
inferences (id. 674). Rule 53(e)(2) is not, 
as we read it, an invitation to abdicate the 
judicial function upon receiving a master’s 
report. 

[Case Remanded] 


Conceivably the district judge thought 
that the master’s inferences drawn from 
evidence, appraised as inadequate by that 
judge, produced erroneous findings of fact. 
Nowhere in Krinsley v. United Artists Corp. 
[1954 Trape Cases § 67,785], 119 F. Supp. 
665 (N. D. Ill. 1954) do we find sufficient 
definite recitals of matters showing how in 
the district judge’s view the master’s find- 
ings of fact are actually “clearly erroneous.” 
Objections to those findings of fact made 
by the master were sustained below with- 
out identifying the particular objections 
launched against the master’s report and 
with an utter paucity of clearly assigned 
grounds for dissipating answers made to 
such objections. There is, to be sure, a 
generalized atmosphere and conflicting cli- 
mate of opinion between judge and master 
reflected in that memorandum. But the 
questions raised by this appeal will not be 
ripe for our consideration until the District 
Court has had another opportunity to show 
with specificity wherein the master’s find- 
ings of fact are “clearly erroneous.” Be- 
cause this is a voluminous record and since 
there are a multitude of objections, and an- 
swers, to the master’s report, it is necessary 
to remand this cause for further consider- 
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ation and detailing, without any expression 
from us on the merits. Consequently the 
case is remanded to the District Court for 
the purpose of, making specific findings in 
the area mentioned. Kelley v. Everglades 


District, 319 U. S. 415, 421-422 (1943), Maher 


v. Hendrickson, 188 F. 2d 700, 702 (7th Cir. 
1951). 

We withhold our ruling on United Artists 
Corporation’s alternative motion to dismiss 
this appeal or affirm the decree appealed. 

Remanded with directions. 


[f 68,112] United States v. United States Gypsum Company, et al. 


In the United States District Court for the District of Columbia. 
Dated June 30, 1955. 


Case No. 548 in the Antitrust Division of the Department of Justice. 


No. 8017 Civil. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Misuse Defense—Patent Laws.—Where a company’s patent licensing agreements were held in 
a Government antitrust suit to constitute a misuse of patents in violation of the Sherman 
Act, the company (patentee-licensor) is not protected by a provision of the patent laws 
(Section 271(d)(3), Title 35, U. S. Code), which provides that no patent owner otherwise 
entitled to relief for infringement of a patent shall be denied relief or deemed guilty of 
misuse or illegal extension of the patent right by reason of his having sought to enforce 
his patent rights against infringement, from the defense of misuse when it subsequently 
seeks to recover upon the patent licensing agreements adjudged unlawful. The com- 
pany was not “otherwise entitled” to come within this provision of the patent laws, 
which was not intended to nullify the power of a court to effectuate the purposes of an 
antitrust decree. 


See Combinations and Conspiracies, Vol. 1, 2013; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8229.625. 
For the plaintiff: Edward Knuff, Assistant to the Attorney General. 


For the defendants: Hugh Lynch, Jr., Washington, D. C.; MacLeish, Spray, Price 
& Underwood, Chicago, Ill.; and Cravath, Swain & Moore, and Bruce Bromley, New 
York, N. Y., for U. S. Gypsum Co. Seymour Krieger, Washington, D. C.; Finck & 
Huber, Buffalo, N. Y.; and Rosenmann, Goldmark, Colin & Kaye, New York, N. Y., 
for National Gypsum Co. C. Roger Nelson, Washington, D. C., and Clausen, Hirsh & 
Miller, Chicago, Ill., for Certain-Teed Products Corp. James O’Donnell, Jr., Wash- 
ington, D. C.; and DeWitt, Pepper & Howell, New York, N. Y., for Newark Plaster 
Co. Joseph S. Rippey, Rochester, N. Y., for Ebsary Gypsum Co. Albert E. Hallett, 
Chicago, Ill., and Dalstream, Schiff, Stern & Hardin, Chicago, Ill, for Celotex Corp. 
Scott Crampton, Washington, D. C., and David I. Johnston, Oklahoma City, Okla., for 
Texas Cement. 


For prior opinions of the U. S. District Court, District of Columbia, see 1954 Trade 
Cases 67,813; 1950-1951 Trade Cases {[ 62,578, 62,853; 1946-1947 Trade Cases {] 57,473. 
For prior opinions of the U. S. Supreme Court, see 1950-1951 Trade Cases {| 62,632, 
62,729; 1948-1949 Trade Cases {| 62,226. 


Before the Honorable KrmproucH SToNr, United States Circuit Judge and the Honorable 
Eucene Worry and the Honorable Witt1am P. Cote, Jr. Judges of the United States 
Court of Customs and Patent Appeals, sitting as District Judges. 


attention of the Court to matters in the 


Memorandum ! 7 ee : 
opinion of the trial court, in its findings of 


In re Motion for a New Trial 
[Misuse of Patents—Patent Code] 


Per Curtam [In full text]: The function 
of a motion for a new trial is to direct the 
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fact or in its conclusions of law, which 
counsel regard as having resulted in an 
erroneous judgment. Here, counsel for the 
various parties have ably presented or op- 
posed the present motion. 
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Although the merits of these petitions by 
the Government and the other petitioners 
were exhaustively discussed and determined, 
in majority and dissenting opinions, and 
the settlement of Finding and of the con- 
clusions and the form of judgment had been 
painstakingly considered by this Court 
heretofore in the light of extended invited 
suggestions from counsel, we have not 
deemed this present motion as merely a 
necessary formal step in the progress to a 
final determination by the Supreme Court. 
Not only have we listened to the excellent 
oral arguments on this motion but we have 
carefully read and studied the complete 
transcript of that hearing as well as all of 
the matters brought to our attention therein. 


Because of these efforts by the Court 
members and because we still adhere to 
the views heretofore expressed, it would 
be but repetition to write a memorandum 
ruling this motion were it not for one en- 
tirely new feature which appears for the 
first time in this motion. This one matter 
requires attention and determination. This 
is the contention by USG that Section 
271(d) of Title 35 expressly protects the 
USG suits against petitioners from any de- 
fense of “misuse” on its part of its patents. 


The here pertinent language of paragraph 
“(d)” is that “No patent owner otherwise 
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entitled to relief for infringement * * * of 
a patent shall be denied relief or deemed 
guilty of misuse or illegal extension of the 
patent right by reason of his having * * * 
(3) sought to enforce his patent rights 
against infringement * * *,” 

The vital words for us in this quotation 
are “otherwise entitled.” Patents are clas- 
sical instruments in conspiracies and com- 
binations to violate the Sherman Act. Can 
it be that where a designated misuse of 
patents—here patent license agreements— 
has been adjudged to be violative of that 
Act that thereafter the patentee-licensor 
is absolutely protected by paragraph (d) (3) 
from the defense of misuse in recovering 
upon those adjudged unlawful agreements? 
Can it be possible that the Congress in- 
tended, by paragraph (d) to give to a 
patentee a protection superior to the broad 
public policy of the Sherman Act? 


We have determined that the 1951 Final 
decree should be modified to effectuate that 
Decree fully. Those modifications cover the 
USG suits definitely. We cannot believe 
that paragraph (d) was intended to or can 
properly be construed as nullifying the power 
of this Court to effectuate the purposes of 
an anti-trust decree. In short, USG is not 
“otherwise entitled” to come within para- 
graph (d)(3). 


[| 68,113] Cole Steel Equipment Co., Inc. v. Art-Lloyd Metal Products Corporation. 


In the Supreme Court of New York County, State of New York, Special Term, 
Part I. 134 N. Y. L. J., No. 26, page 2. Dated August 8, 1955. 


Donnelly Antitrust Act 


Combinations and Conspiracies Under State Antitrust Laws—Practices—Exclusive 
Supply Contracts—Legality—A contract under which a company loaned a manufacturer 
a sum of money and the manufacturer agreed not to make or sell any office filing equip- 
ment or desks for or to any person other than the company was held unenforceable under 
the New York antitrust laws because the contract contained no time or area limitation. 
Under the contract, the manufacturer could have been restricted indefinitely to manu- 
facturing for, and selling to, the company. Such a contract to be enforceable must be 
reasonable in time and area coverage, otherwise the restricted party cannot engage in 
business and monopoly results. 


See Combinations and Conspiracies, Vol. 1, J 2325. 


[Restrictive Agreement] 


STEVENS, Justice [Jn full text]: This is a 
motion pursuant to Rule 106, subdivision 4 
of the Rules of Civil Practice to dismiss 
the complaint on the ground that it appears 
on the face thereof that it does not state 
facts sufficient to constitute a cause of ac- 


| 68,113 


tion. The complaint seeks injunctive relief 
against the defendants for alleged breach of 
an agreement entered into between the 
parties herein. The complaint alleges that 
on or about the 29th day of November, 
1946, plaintiff and defendants entered into 
a written agreement, a true copy of which 
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is annexed to and made part of the com- 
plaint and marked Exhibit A. The prayer 
for injunctive relief is based upon alleged 
violations by defendants of the restrictive 
clause in this agreement, namely, para- 
graph 12 thereof, which provides: 


“In consideration of the loan of $25,000 
by Cole to Art-Lloyd, Art Lloyd and 
Elias B. Gunzburg, personally, hereby 
agree that neither will make or sell any 
office filing equipment or desks for or to 
any persons other than Cole during the 
life of this agreement or for or to anyone 
whatsoever for a period of three years 
after the completion of all work by 
Art-Lloyd on the last order for office 
filing equipment or desks given by Cole 
to Art-Lloyd and accepted by the latter.” 


[No Area or Time Limitation] 


In order to determine the sufficiency of 
the complaint it is necessary to examine 
this agreement which is made part of the 
complaint. No area limitation is described 
in the restrictive clause and the time limita- 
tion appears to be indefinite. Conceivably 
under the provisions of this clause the 
plaintiff could place one order every three 
years and defendants might be restricted in- 
definitely to manufacturing and selling 
office filing equipment and desks only for 
and to the plaintiff. 


The first ten paragraphs of this agree- 
ment relate to an order for 25,000 units of 
portable files placed by plaintiff Cole Steel 
Equipment Company, Inc., with defendant 
Art-Lloyd Metal Products Corporation. 


Paragraph 11 provides: 


“Simultaneously with the signing of this 
agreement, Cole shall lend to Art-Lloyd 
the sum of $25,000 in order to enable 
Art-Lloyd to carry out the obligations 
imposed upon it by this agreement, Art- 
Lloyd shall give to Cole its non-negotiable 
promissory note without interest, evi- 
dencing its obligation to repay this loan 
to Cole. Payment of this note shall be 
accomplished in the following manner: 


Sherwin-Williams Co. v. Martin Supplies, Inc. 


As and when each unit has been com- 
pleted and accepted by Cole, the sum of 
$1 shall be credited against the obliga- 
tion of $25,000 and Cole shall, in that 
event, be required to pay only the price 
for the completed units set forth above, 
less the sum of $1, for each such unit. 
In any event, the indebtedness evidenced 
by the note as reduced by the credits for 
completed units delivered shall become 
due and payable three years after the date 
hereof. Said note shall be indorsed by 
Elias B. Gunzberg, president of Art- 
Lloyd, as accommodation maker.” 
Paragraph 8 provides: 

“Deliveries of the completed units to 
Cole are to start four weeks after the 
receipt of the first material by Art-Lloyd, 
and production of completed units shall 
be raised by Art-Loyd to a minimum of 
100 units per day within three months 
after the first delivery of material to 
Art-Lloyd.” 


The complaint alleges that the last order 
by plaintiff to defendant corporation for 
office filing equipment was completed by 
the defendant corporation on April 20, 1954. 
There is no allegation that the loan was not 
paid. Indeed, the loan appears to have been 
repaid. Art-Lloyd has been restricted to 
manufacturing for and selling exclusively 
to the plaintiff for a period of more than 
seven years. 


[Agreement Unenforcible] 


The restrictive clause is too broad on its 
face. Deliberately or not plaintiff exacted 
an agreement which is unenforcible. Such 
agreement to be enforcible must be reason: 
able in time and area coverage, otherwise 
the party bound thereby cannot engage in 
this business and monopoly results (Gen. 
Bus. Law, sec. 340; Murray v. Cooper, 268 
App. Div., 411). 

The complaint is dismissed without leave 
to plead anew and the clerk is directed to 
enter judgment accordingly without costs. 


Settle order by August 12, 1955. 


[J 68,114] Sherwin-Williams Co. v. Martin Supplies, Inc. 


In the Supreme Court of New York County, State of New York, Special Term, 
Pattel, 134 N. Yo Lb. Jz, No.27, page 2. Dated August 9, 1955. 


McGuire Act and New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Selling Below Fair Trade 
In a fair trade enforcement action, the defen 


Price—Nonsigners—lInterstate Commerce.— 
dants’ contention that a paint manufacturer’s 


fair trade contracts could not be enforced against them because they have not signed 
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Pimsler v, Angert 
the manufacturer’s contracts and because the commodities involved move in interstate 
commerce was held to be without merit and completely untenable. The McGuire Act 
permits the state fair trade laws to apply to commodities, contracts, and activities in or 
affecting interstate or foreign commerce. 


See Fair Trade, Vol. 1, J 3040.40, 3258.34. 


[Nonsigners Bound by Fair Trade Prices] 


Marxkowi1z, Justice [In full text]: Plain- 
tiff moves for an injunction pendente lite to 
enjoin and restrain the defendants from 
offering for sale or selling or advertising for 
sale the paint products manufactured and 
sold by the plaintiff under its trade marks 
“Super Kem Tone” and “Kem-Glo” at a price 
less than the price stipulated in certain fair 
trade contracts. Sufficient violations by the de- 
fendants have been shown by plaintiff as well 
as notice to the defendants of the existence of 
the fair trade contracts referred to in the mov- 
ing papers. The various arguments interposed 
by the defendants are repetitious of those fre- 
quently raised and considered on many 
occasions by this court in other cases in- 
volving the relief and situation which is 
presented here. Until the statute under 
which this motion is brought (General 
Business Law, section 369-a, et Seq, as 
amended, commmonly known as the Feld- 
Crawford Act) is repealed or modified, the 
statute remains as the public policy of this 
state. The violations here complained of 
have been sufficiently established in the 
moving papers to warrant the relief re- 
quested and the arguments offered in Op- 
position have no sufficient merit to defeat 
the motion (General Electric Co., Inc. v. 
Utility Appliances Radio & Television Corp’n 
[1954 TrapE Cases J 67,865], 132 N. Y. L. Th 
62, page 6, column 1, September 28, 1954; 
Librandi v. Berner’s Pharmacy, Inc. [1955 
TRADE CASES { 67,966], 133 N. Y. Moshe Jf, 


page 7, column 5, January 25, 1955; Cedar 
Drug Co., Inc. v. Nassau Drug & Cosmetic 
Co., Inc., Special III, Supreme Court, New 
York County [1955 TrapE Cases { 68,076], 
N, Y. L. J., June 15, 1955). The contention 
of the defendants that, since they are non- 
signers of plaintiff’s fair trade contracts and 
since the commodities involved move in 
interstate commerce, the fair trade con- 
tracts may not be enforced against them, is 
without merit and completely untenable. 
In this respect, reliance by defendants upon 
the case of Schwegmann v. Calvert Distillers 
Corporation [1950-1951 TRrape CAsEs 1 62,823], 
341 U. S. 384) is completely misplaced for 
that holding was overruled by the McGuire 
Act (15 U. S. C. A., 45) which had as one 
of its stated purposes to permit the fair 
trade statutes of the several states to apply 
to commodities, contracts, agreements and 
activities in or affecting interstate or for- 
eign commerce (see Schwegmann v. Eli Lily 
& Co, [1953 Trape Cases § 67,516], 205 F., 
2d, 788, cert. den. 346 U. S., 856; General 
Electric Co. v. Masters, Inc. [1954 Trapr 
Cases {| 67,776], 307 N. Y., 229. Accord- 
ingly, the motion is granted and plaintiff’s 
bond is fixed in the sum of $1,000. The 
action will be set down for an early trial 
and the Clerk of Special Term, Part LIE, is 
directed to place this action at the head of 
the Ready Day Calendar of Special Term, 
Part III, for September 15, 1955, upon 
plaintiff paying the required fees therefor. 
Settle order on or before August 11, 1955, 
on one day’s notice. 


SS eee 


[68,115] Pimsler v. Angert. 


In the Supreme Court of Kings County, State of New York, Special Term, Part I. 
134 N. Y. L. J., No. 28, page 4. Dated August 10, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Allegations 
and Proof.—A Plaintiff's motion for a temporary fair trade injunction against a retail 
pharmacy was denied where the violations of the fair trade agreements set forth in the 


affidavits supporting the motion were not pleaded in the complaint. 


Therefore, such 


violations cannot be considered to substantiate the allegations of the complaint. 


See Fair Trade, Vol. 1, 7 3354.34, 
168,115 
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[Injunction Denied] complaint. In the circumstances, such vio- 


BECKINELLA, Justice [In full text]: This lations man: be considered ie substan- 
VR Saito ceestrain Jone dekendan’ the tiate the allegations of the complaint (Hentz 
lee eee ieee ¢ : : v, L. I, RR.., 13 Barber, 646, 654; Huntington 
pharmacy, from violating 5 
Pete ssa ates s Oh aires Suter ve Cortland Home Telephone Co., 62 App. 
SAS AIR tyit etieatPnet x - : eW  Div., 517; Zezeela v. Friedlander, 181 N. Y. S., 

Metre Bt ats, re mitted it 673). Plaintiffs’ motion for a temporary in- 
appears tha ne Widlations of the Fair junction is therefore denied, without preju- 
Trade Agreements upon which the present dice to renewal upon proper papers. Submit 
application is based, are not pleaded in the order. 


[] 68,116] Eastman Kodak v. Royaltone, Inc. 


In the Supreme Court of New York County, State of New York, Special Term, 
Part I. 134 N. Y. L. J., No. 20, page 2. Dated July 29, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Enforcement Activity.— 
A manufacturer of photographic products was granted a temporary fair trade injunction 
where the defendant attempted to justify its acts by asserting that other persons were 
committing the same acts. 


See Fair Trade, Vol. 1, J 3440.34. 


[Price Violation Not Justified] are committing the same acts, justified. 
RROWTi Pe lusticenl Ina ful) ton8\ena bis Plaintiff has established sufficient basis to 
: A 3 : avs : warrant temporary injunction which 1s granted 
is an application for an injunction pendente as against the defendant Royaltone, Inc., 
lite for defendant's alleged violation of the but otherwise denied as to the other named 
General Business Law, section 369a, ef seq. defendants. Bond is fixed in the sum of 
as amended (commonly known as the Feld- $500. Plaintiff is required to cause the ac- 
Crawford Act). Defendants’ papers raise tion to be noticed for trial for the next 
no issue sufficient to defeat the present ap- available term of court. The cross-motion 
plication nor is the attempt to justify such is denied. Settle order on or before August 
acts, by reason of the assertion that others 4, 1955. 


[1 68,117] United States v. The Kansas City Star Company and Emil A. Sees. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 18444. Filed August 5, 1955. 


Case No. 1151 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Validity of Verdict—Offenses Under Section 2, Sherman Act—Merger of Offenses.— 
Where a jury returned verdicts of guilty against a newspaper on charges of attempting 
to monopolize and of monopolization, the newspaper’s contention that it cannot be 
guilty of both an attempt to monopolize and of monopolization because the offenses are 
inconsistent, and that the verdict of the jury convicting it of both offenses vitiates both 
verdicts and requires the court to set them aside was rejected. Under Section 2 of the 
Sherman Act, the offense of monopolization or of an attempt to monopolize are separate 
and distinct offenses. Therefore, the newspaper could have been guilty of either an 
attempt to monopolize or of monopolization. However, the newspaper cannot be penalized 
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for both offenses. The offense of attempting to monopolize merged in the greater offense 
of monopolization which only permits the imposition of a single penalty. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.180, 8029.700. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Validity of Verdict—Consistency of Verdicts Against Principal and Agent.—Where a 
jury returned verdicts of guilty against a newspaper on charges of attempting to mo- 
nopolize and of monopolization and found the newspaper’s advertising manager guilty 
of an attempt to monopolize and not guilty of monopolization, the advertising manager’s 
contention that he cannot be found guilty of an attempt to monopolize since the news- 
paper was found guilty of monopolization was rejected. From the evidence, some of 
which did not concern the advertising manager but related only to the newspaper, the 
jury could properly conclude that the advertising manager had a specific intent to 
monopolize, but that the acts charged against him did not actually result in monopolization. 
There was sufficient evidence to justify the submission of the case to the jury on the issue 
of an attempt to monopolize or of monopolization. The jury’s verdict was not inconsistent. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.180. 


For the plaintiff: Earl A. Jinkinson, Special Assistant to the Attorney General, 
Thomas M. Kerr, Jr., Charles W. Houchins, James E. Mann, Raymond P. Hernacki 
and Robert L. Eisen, Trial Attorneys. 


For the defendants: Henry N. Ess, Elton L. Marshall, Carl E. Enggas, James C. 
Wilson, Bruce M. Forrester, Calvin A. Peterson, Jr., Melvin J. Spencer, George V. 
Aylward and James P. Aylward. Watson, Ess, Marshall & Enggas, of Counsel. 


For jury instructions of the U. S. District Court, Western District of Missouri, 
Western Division, see 1955 Trade Cases { 68,040; for a prior opinion of the District 
Court, see 1954 Trade Cases {[ 67,683. 


Order Overruling Defendants’ Motion “To protect trade and commerce against un- 

Set Aside the Verdict of Guilty and for lawful restraints and monopolies,’ as 

Judgment of Acquittal, or in the amended (c. 627, 26 Stat. 209, as amended), 

Alternative for a New Trial.” commonly known as the Sherman Act.” 
[Indictment] [Jury Verdicts] 

Ricuarp M. Duncan, Chief Judge [Jn full Pursuant to trial to a jury, the defendant, 


text]: On January 6, 1953, a grand jury Kansas City Star, was convicted on both 
returned an indictment against the defend- counts, i. e., of attempting to monopolize, 
ants in two counts. Under the first count, and of monopolization. The defendant Sees 
they were charged with— was found guilty on the first count, of 
attempting to monopolize, and not guilty 
on the second count, of monopolization. 


“* * * an attempt to monopolize the 


above-described interstate trade and com- 
merce in the dissemination of news and 
advertising in violation of Section 2 of [Separate Offenses—Merger for 
the Act of Congress of July 2, 1890, en- Penalty Purposes] 


titled ‘An act to protect trade and com- 
merce against unlawful restraints and The defendants have filed separate mo- 


monopolies, as amended, commonly tions to set aside the verdict of guilty and 
known as the Sherman Act. (c. 627, 26 for judgment of acquittal, or in the alterna- 
Stat. 209, as amended).” tive for new trial. The motion of defend- 
. tar contains 191 grounds, and the 

In Count II the Grand Jur ! tgs & : 
eae Jury charged motion of the defendant Sees contains 156 
pen grounds for a new trial, or a judgment of 
* * * the defendants, and others to the acquittal. The only questions raised in the 
Grand Jurors unknown, have been and motion for new trial as to the Star, which 
now are monopolizing the above-described the court will deal with specifically, are 


interstate trade and commerce in the ? ; 
dissemination of news and advertising in found in paragraphs 3-4-5 which state: 


violation of Section 2 of the Act of Con- “3. The Court erred in submitting the 
gress of July 2, 1890, entitled ‘An Act to case to the jury under Counts I and IT 
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of the indictment, and each of them, be- 
cause said purported offenses are repug- 
nant, inconsistent and contradictory to 
each other. Consequently there can be 
no verdict of guilty as to this defendant 
on both Counts of the indictment.” 

“4. The verdict of the jury finding this 
defendant guilty of Count II of the in- 
dictment, along with a verdict of guilty 
as to Count I, upon inconsistent, repug- 
nant and contradictory offenses vitiates 
both verdicts, each verdict being a felo 
de se, requiring a sustaining of this mo- 
tion and the entering of a judgment of 
acquittal of this defendant as to Counts 
I and II of the indictment, and each of 
them.” 

“S. The verdict of the jury finding this 
defendant guilty of Count I of the indict- 
ment, along with a verdict of guilty as to 
Count II, upon inconsistent, repugnant 
and contradictory offenses vitiates both 
verdicts, each verdict being a felo de se, 
requiring a sustaining of this motion and 
the entering of a judgment of acquittal of 
this defendant as to Counts I and II of 
the indictment, and each of them.” 
Section 2, Witle 15, Uz S.4€. Az, provides: 

“Every person who shall monopolize, 
or attempt to monopolize, or combine or 
conspire with any other person or per- 
sons, to monopolize any part of the trade 
or commerce among the several States, 
or with foreign nations, shall be deemed 
guilty of a misdemeanor, * * *,.” 

It has been universally held by the courts 
that under this section of the statute, the 
offense of monopolization, or attempt to 
monopolize, are separate and distinct offenses. 


It is the contention of the defendant Star, 
that it cannot be guilty of both an attempt 
to monopolize, and of monopolization, and 
that the verdict of the jury convicting it of 
both offenses, vitiates both verdicts and 
requires the court to set aside the verdicts. 
With this contention, I cannot agree. 


As heretofore stated, said defendant, un- 
der the law, could have been guilty of either 
an attempt to monopolize, or of monopo- 
lization, and it was the duty of the court, 
if the evidence justified ... and the court 
believes it did so justify ... to submit both 
questions to the jury. 


In American Tobacco Company v. United 
States [1946-1947 Trape Cases J 57,468], 328 
U. S. 781, the defendants were found guilty 
on each of four counts—(1) conspiracy in 
restraint of trade; (2) monopolization; (3) 
attempt to monopolize, and (4) with con- 
spiracy to monopolize. The court imposed 
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a separate penalty under Counts 1 and 4, 
as separate offenses, and held that the 
offense of attempt to monopolize under 
Count 3, merged in the greater offense 
of monopolization under Count 2, and im- 
posed a single penalty for Counts 2 and 3. 
That seems to have been the theory adopted 
by other courts where the question of double 
jeopardy has arisen in cases of this nature. 
United States v. Shapiro, 103 F. 2d 775. 

It is my own conclusion that defendant 
cannot be penalized for both the attempt to 
monopolize, and of monopolization, although 
each is made a separate offense by the act. 
It would seem that in most cases where 
the attempt to do an act is made an offense, 
as well as the accomplishment of the act 
itself, the prosecuting authority might be 
required to elect at the close of all of the 
evidence, which count it would proceed 
upon. But where the question of whether 
the attempt has been successful, thus re- 
sulting in the accomplishment of the act, is 
a question of fact to be determined by the 
jury, no such election may be required. 

There was sufficient evidence upon which 
to submit both counts to the jury. That 
being true, the court could not have sus- 
tained a motion for judgment of acquittal 
at the close of all the evidence. If such a 
motion could not have been sustained then, 
it cannot now be sustained. 


The only possible injury which could 
result to defendant from the conviction on 
both counts, would be the imposition of a 
separate penalty on each count. That, I do 
not propose to do. Not only do I think the 
law does not contemplate such a double 
penalty, but I also think it would be unfair 
to do so. 

It is my conclusion, as it has been the 
conclusion of other courts under similar 
circumstances, that the offense of attempt- 
ing to monopolize merged in the greater 
offense of monopolization, and permits but 
a single penalty. American Tobacco Co. v. 
U. S. [1946-1947 TrapE Cases { 57,468] 328 
U. S. 781; U.S. v. Shapiro, 103 F. 2d 775. 

Having so determined, the motion for 
new trial as to the Kansas City Star cannot 
be sustained. To do otherwise, would be 
entirely inconsistent with the court’s rea- 
soning. If the offenses are merged, there 
would be nothing to try if a new trial were 
granted as to Count I. 

I have considered all the other grounds 
of this defendant’s motion, and have con- 
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cluded that the case was fairly submitted 
and that there is no prejudicial error. 

For the reasons aforesaid, the separate 
“Motion of the defendant, The Kansas City 
Star Company, to set aside the verdict of 
guilty, and for judgment of acquittal, or in 
the alternative for a new trial’ is over- 
ruled. 


[Claimed Inconsistent V erdicts—Principal 
and Agent] 


Of the many grounds of error alleged 
in the “Separate Motion of the defendant, 
Emil A. Sees, to set aside the verdict of 
guilty and for judgment of acquittal, or in 
the alternative for a new trial’—the court 
will make specific reference only to that 
portion of the motion which alleges the 
inconsistency of the jury’s verdict in finding 
this defendant guilty under Count I of the 
indictment, i. e., an attempt to monopolize, 
and not guilty as to Count II, of monopoliza- 
tion, when the jury found the defendant 
Star guilty of both an attempt to monopo- 
lize, and of monopolization. Paragraph 4 
of the motion alleges: 


“4. ‘The verdict of the jury finding this 
defendant guilty of Count I of the indict- 
ment, along with a verdict of guilty 
against his co-defendant as to Count II, 
upon inconsistent, repugnant and contra- 
dictory offenses vitiates both verdicts, 
each verdict being a felo de se, requiring 
a sustaining of this motion and the entry 
of a judgment of acquittal of this defend- 
ant as to Count I of the indictment.” 


It is the contention of the individual de- 
fendant Sees, that if the defendant Star 
was found guilty of monopolization, he 
could not have been found guilty of an 
attempt to monopolize. With this conten- 
tion, I cannot agree. 

Much of the testimony introduced in the 
long trial of this case, did not apply to the 
defendant Sees. Many times objections on 
the part of the defendant Sees were sus- 
tained as to certain portions of evidence, 
with the admonition to the jury that it 
applied only to the Star, and not to Sees. 

The defendant Sees did not become ad- 
vertising manager of the corporation until 
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some time in 1950. Prior to that time he 
had served as assistant advertising manager, 
and in other capacities with the Star, for a 
great many years. The policy of joint 
advertising and joint subscription rates, for 
example, had been initiated, and had long 
been in operation before Sees became advertis- 


ing manager, 


There were many acts complained of by 
the Government, which, if illegal, were 
chargeable directly to the Star, and not to 
the defendant Sees. The jury may well 
have concluded that Sees had a specific 
intent to monopolize, but that the acts 
charged against him did not actually result 
in monopolization. 


Defendant Sees insists that there was no 
evidence of any acts committed by him 
within the period of limitation, January 7, 
1950 to January 6, 1953, when the indict- 
ment was returned, to justify the submis- 
sion of the case to a jury on any theory... 
either on the theory of attempt to monopo- 
lize, having in mind the requirements of 
the definition of “intent,” or of monopoliza- 
tion. 


Again, I must disagree with that con- 
tention of the defendant. Considering the 
evidence as a whole, and viewing it in the 
light most favorable to the Government, as 
the court must for the purpose of this 
motion, I think the court was justified in 
submitting the. case to the jury as to the 
question of an attempt to monopolize, or mono- 
polization. The jury saw fit to find that he 
was guilty of an attempt, and not of the 
ultimate act. There was nothing incon- 
sistent in the jury’s verdict, and it is my 
conclusion that there was evidence to sus- 
tain it. 

I have considered all the other grounds 
of this defendant’s motion, and have con- 


cluded that the case was fairly submitted 
and that there is no prejudicial error. 


For the reasons aforesaid, the “Separate 
Motion of the defendant, Emil A. Sees, to 
set aside the verdict of guilty and for judg- 
ment of acquittal, or in the alternative for 
a new trial” is overruled. 
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[| 68,118] United States v. General Mills, Inc., et al. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 10669. Dated July 19, 1955. 


Case No. 1101 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
and Delivered Prices—Duration of Contracts—Dried Beet Pulp.—Dried beet pulp pro- 
ducers were enjoined by a consent decree from entering into any understanding with 
any other producer of dried beet pulp (1) to fix or maintain the price at which dried 
beet pulp is sold to third persons; (2) to maintain or adhere to any system for selling or 
quoting prices of dried beet pulp, including, but not limited to, any system or program 
having the purpose or effect of causing any producer to receive the same delivered price 
for a given quantity of dried beet pulp at any point of delivery as that received by any 
other producer for a similar quantity at the same point of delivery; or (3) to refrain from 
competing in the production, sale, or distribution of dried beet pulp. Also, the defendants 
were enjoined from entering into any agreement for the purchase or sale of dried beet 
pulp where the period of performance thereunder exceeds eighteen months. 


See Combinations and Conspiracies, Vol. 1, { 2005.760, 2011.122, 2011.181; Department 
of Justice Enforcement and Procedure, Vol. 2, f 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Common 
Sales Agent—Proof of Violation.—Dried beet pulp producers were enjoined by a consent 
decree from entering into any understanding with any other producer of dried beet pulp 
to sell the pulp through a common sales agent or to sell to a common buyer for resale. 
The decree provided that in any proceeding brought under the decree, the mere fact that 
two or more producers of dried beet pulp sell the pulp through a common sales agent or 
sell to a common buyer for resale shall not, without more, establish the existence of any 
contract, agreement, or understanding. 


See Combinations and Conspiracies, Vol. 1, { 2005.670. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exchanging 
Price, Cost and Other Information—Producers of dried beet pulp were enjoined by a 
consent decree from transmitting or discussing any price, cost, or other information for 
the purpose of fixing or maintaining prices, adhering to any plan concerning sales or sale 
prices, sharing in agreed quotas, or allocating markets or customers. 


See Combinations and Conspiracies, Vol. 1, J 2011.218. 


Department of Justice Enforcement and Procedure—Consent Decree—Limitations on 
Acceptance by the Government.—A consent decree provided that neither the entry of the 
decree nor the consent thereto by the Government shall estop or bar the Government from 
proceeding against any defendant or defendants under Section 4 of the Sherman Act to 
enjoin or restrain violations of Section 2 of the Sherman Act on a charge that such 
defendant or defendants have attempted to monopolize, have monopolized, or have com- 
bined or conspired to monopolize any part of the interstate trade and commerce in dried 
beet pulp. 

See Department of Justice Enforcement and Procedure, Vol. 2, {[ $241.55. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr. 
and Worth Rowley, Special Assistants to the Attorney General; and Vincent A. Gorman 
and Horace L. Flurry. 

For the defendants: Dennis O’Rourke for Holly Sugar Corp. and Franklin County 
Sugar Co. 


For a prior consent decree entered in the U. S. District Court, Eastern District of 
Michigan, Southern Division, see 1955 Trade Cases {] 67,979. 
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Final Judgment 


THeEoporE Levin, District Judge [Jn full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on June 26, 1951, and each of the consent- 
ing defendants having entered into a cer- 
tain stipulation with said plaintiff, and the 
plaintiff and the said defendants by their 
respective attorneys having severally con- 
sented to the entry of this Final Judg- 
ment herein, without trial or adjudication of 
any issue of fact or law herein and without 
this judgment constituting evidence or ad- 
mission in respect of any such issue; 


Now therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein 
and upon consent as aforesaid of the con- 
senting defendants and not upon evidence, 
it is hereby 


Ordered, adjudged, and decreed as follows: 


i 
[Sherman Act] 


The court has jurisdiction of the subject 
matter herein and of all the parties hereto, 
and the complaint states a claim for relief 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
as amended, commonly known as _ the 
Sherman Act. 


II 
[ Definitions] 

As used in this Final Judgment: 

(a) “Dried beet pulp” means the fibrous 
residue of sugar beets resulting from the 
manufacture of sugar from sugar beets, 
which residue has been dried through the 
use of pulp drying equipment, but before 
the same is mixed, blended or treated with 
any other material or ingredient, other 
than molasses. 


(b) Wherever reference is made herein 
to dried beet pulp, such reference shall be 
deemed to refer to and include only dried 
beet pulp which is produced east of the 
Rocky Mountains and sold to purchasers 
east of the Rocky Mountains. As used herein, 
the term “east of the Rocky Mountains” 
shall be deemed to mean and include that 
portion of the United States lying east of 
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the eastern boundaries of the States of 
Idaho, Utah and New Mexico. 


(c) “Person” means an individual, firm, 
corporation, association, partnership or any 
other legal entity. 


(d) “Defendants” means the defendants 
signatory hereto and each of them. 


utan 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors, assigns, 
and all other persons acting under, through 
or for such defendant. 


We 
[Pricing Practices and Common Agents] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, 
directly or indirectly, any contract, agree- 
ment or understanding with any producer 
of dried beet pulp: 


(a) to control, raise, fix, or maintain the 
price or prices at which dried beet pulp is 
sold to or purchased by third persons; 


(b) to maintain or adhere to any system, 
plan or program for selling or quoting 
prices for the sale to or purchase by any 
third person of dried beet pulp, including, 
but not limited to, any system, plan or 
program having the purpose or effect of 
causing any producer of dried beet pulp 
to receive the same delivered price for a 
given quantity of dried beet pulp at any 
point of delivery as that received by any 
other producer for a similar quantity at 
the same point of delivery; 


(c) to refrain from competing, in whole 
or in part, in the production, sale or dis- 
tribution of dried beet pulp; or 


(d) to sell dried beet pulp through a 
common sales agent or to sell to a common 
buyer for resale. 


In any proceeding brought under this 
Final Judgment the mere fact that two or 
more producers of dried beet pulp sell dried 
beet pulp through a common sales agent 
or sell to a common buyer for resale shall 
not, without more, establish the existence of 
any contract, agreement, or understanding. 
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V 
[Duration of Contracts Limited] 


The defendants are jointly and severally 
enjoined and restrained from entering into 
any contract, agreement, or understand- 
ing for the purchase or sale of dried beet 
pulp where the period of performance 
thereunder exceeds eighteen (18) months. 


VI 
[Price, Cost, and Other Information] 


Defendants are jointly and severally en- 
joined and restrained from transmitting 
or discussing any price, cost, or other in- 
formation relating to dried beet pulp to or 
with any producer of dried beet pulp for 
the purpose or having the effect of: 

(a) controlling, raising, fixing or main- 
taining the price or prices at which dried 
beet pulp is sold to or purchased by third 
persons; 

(b) maintaining, adhering to or estab- 
lishing any system, plan or program con- 
cerning the sale or sales prices to third 
persons of dried beet pulp; or 

(c) sharing in agreed quotas, allocating 
or dividing tny territory, market or cus- 
tomers for dried beet pulp. 


VII 
[Monopoly Proceeding Not Barred] 


Neither the entry of this Final Judgment 
nor the consent thereto by the plaintiff 
shall estop or bar plaintiff from proceeding 
against any defendant or defendants herein 
under Section 4 of the Sherman Act to 
enjoin or restrain violations of Section 2 
of the Sherman Act on a charge that such 
defendant or defendants have attempted 
to monopolize, have monopolized or have 
combined or conspired to monopolize any 
part of the interstate trade and commerce 
in dried beet pulp. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, authorized representatives of the 
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Department of Justice shall upon written 
request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division and on reasonable 
notice to any defendant made to its prin- 
cipal office be permitted subject to any 
legally recognized privilege (1) access dur- 
ing the office hours of said defendant to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of said defendant relating to any 
matters contained in this Final Judgment, 
and (2) subject to the reasonable con- 
venience of said defendant and without 
restraint or interference from it to interview 
officers or employees of said defendant, 
who may have counsel present, regarding 
any such matters. For the purposes of 
securing compliance with this Final Judg- 
ment, any defendant, upon the written re- 
quest of the Attorney General, or the As- 
sistant Attorney General in charge of the 
Antitrust Division and on reasonable notice 
to its principal office, shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Section shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United 
States is a party or as otherwise required 
by law. 
IX 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any 
of the provisions hereof, and for the pur- 
pose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


— 
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[68,119] Home Utilities Co., Inc. v. The Lionel Corporation, Borg-Erickson Cor- 
poration, and Revere Copper and Brass, Inc. 


In the Maryland Circuit Court, City of Baltimore, No. 2. Filed August 2, 1955. 


Maryland Fair Trade Act and McGuire Act 


Fair Trade—Constitutionality of Maryland Fair Trade Act—Nonsigner Provision— 
United States and Maryland Constitutions.—In an action by a discount house, a non- 
signer, for a judgment declaring the Maryland Fair Trade Act unconstitutional under 
the United States and Maryland constitutions, the provisions of the Act were held valid. 
The court held that in view of the repeated indications by the United States Supreme 
Court of its unwillingness to review its decision in the Old Dearborn case, 299 U. S. 183, 
it seems apparent that the holding in that case is completely binding and controlling 
upon the instant court with regard to any questions relating to the United States Con- 
stitution, either concerning due process or the commerce clause. Similarly, the court 
held that it was bound by the decisions of the Maryland Court of Appeals upholding 
the constitutionality of the Act under the Maryland Constitution. The contention that the 
Act should be held unconstitutional as to the plaintiff because its business methods are 
genuinely competitive and non-predatory was rejected on the ground that the Maryland 
Fair Trade Act, unlike the Maryland Unfair Sales Act, does not concern itself with the 
question of whether or not a price cutter conducts his business in a genuinely competitive 
or a predatory manner. Also, the court held that it was not within its province to weigh 
the economic arguments advanced in favor of or opposed to fair trade legislation. Fur- 
thermore, the contention that the Maryland Act is void because at the time of its passage 
it was in conflict with the federal antitrust laws was rejected. The Maryland Act was 
simply suspended in its application to interstate commerce until the enactment of the 
McGuire Act; therefore, reenactment of the Maryland Act was not necessary. The de- 
fendant, by counterclaim, was granted an injunction against the discount house restraining 
fair trade price violations. 


See Fair Trade, Vol. 1, J 3040.40, 3085.22, 3258.22. 
For the plaintiff: Paul F. Due, Harry Silbert, and Melvin J. Sykes. 


For the defendants: J. Kemp Bartlett, Jr.; William L. Marbury; Piper & Marbury; 
and Charles McC. Mathias. 


[Declaratory Judgment Suit— 
Far Trade Act) 


Cutten, Judge [Jn full text]: In this 
case the Plaintiff, Home Utilities Company, 
Inc., has filed a Bill of Complaint, seeking 
declaratory relief under the provisions of 
Article 31-A. It asks the Court to declare 
that the Fair Trade Act (Article 83, Sec- 
tions 102-110, Annotated Code of Maryland) 
is unconstitutional and especially as to Plaintiff 
and its method of doing business. It par- 
ticularly emphasizes in its Bill of Complaint 
and in the argument and brief filed on its 
behalf, an attack upon the so-called “non- 
signer” provisions of the Fair Trade Acct. 

The Bill of Complaint names three cor- 
porate defendants, Lionel Corporation, the 
Borg-Erickson Corporation and Revere Cop- 
per and Brass, Incorporated. It also in- 
cludes the Attorney General of Maryland 
as a defendant, as required by the provi- 
sions of the uniform Declaratory Judgment 
Act. (Article 31-A Section 11, Annotated 
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Code of Maryland). The Attorney General 
has filed an answer disclaiming any interest 
in the controversy. The defendant Lionel 
Corporation filed a motion to quash the 
summons and writ of subpoena, which said 
motion has not been (and apparently need 
not be) passed upon by the Court. The de- 
fendant Borg-Erickson Corporation has failed 
to answer or file any pleadings or motion 
whatsoever. 


[Plaintiff's Business] 


The defendant Revere Copper and Brass, 
Incorporated, has filed an answer to the 
Bill of Complaint, actively resisting the 
granting of the declaratory relief prayed 
by the Plaintiff. Revere, in its answer, has 
also prayed for affirmative injunctive relief 
against future violations of the Fair Trade 
Act on the part of the plaintiff by its sell- 
ing, offering to sell or advertising Revere’s 
products at less than the prices stipulated 
by it in Fair Trade contracts entered into 
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by it with other dealers in the State of 
Maryland. The facts of the case have been 
stipulated between the plaintiff and Revere, 
and may be summarized as follows: 


Plaintiff, a Maryland corporation organ- 
ized in 1938, is engaged in the selling of 
general merchandise at retail within and 
without the State of Maryland. Plaintiff 
operates stores at two locations in Balti- 
more City, one in Hagerstown, Maryland, 
and it also transacts business in the Dis- 
trict of Columbia, employing altogether 
between fifty and seventy-five persons. Its 
annual sales exceed more than one and one- 
half million dollars, a constant inventory of 
goods and merchandise being maintained 
with a value in excess of two hundred thou- 
sand dollars. It sells all of the items cus- 
tomarily sold in department stores, except 
drugs, cosmetics, clothing and certain other 
textile goods. 


Plaintiff has arrangements with various 
groups and organizations, representing a 
large pool of organized buying power, 
whereby members of said groups are provided 
with “courtesy cards” by the plaintiff and 
are given discounts on any of the goods 
sold by the plaintiff at its stores. Many 
large industries are numbered among the 
groups so dealt with by the plaintiff. Plain- 
tiff’s business is conducted primarily on a 
cash basis. It does not engage in sub- 
stantial newspaper advertising, and, although 
its stores are located in the business sec- 
tion of the localities where it does business, 
they are located outside the “high rent” 
area. Its merchandise is sold to its cus- 
tomers at prices uniformly and substantially 
below prevailing retail prices, although it is, 
at the same time, able to earn a profit by 
its operations. It deals only in new, first- 
class merchandise sold in factory sealed 
cartons and fully guaranteed. It pays its 
employees at a rate higher than those pre- 
vailing for similar services in the areas in 
which it does business, also providing for 
its employees various benefits, such as group 
insurance, sick benefits, and vacation pay. 
The plaintiff attempts to produce a gross 
profit of twenty per cent in its business, 
and in so doing it makes no distinction in 
its markup of Fair Trade items as against 
other items. It does not engage in so-called 
“Joss leadering” or sales below cost. All of 
its items are sold at a discount ranging 
from twenty per cent to forty per cent 
below prevailing prices, and, in the case of 
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Fair Traded articles, below the Fair Trade 
price. It has been able to increase its net 
worth substantially during the years it has 
conducted this type of business. It ad- 
vertises by direct mail and maintains full 
service facilities pursuant to a service guar- 
antee of the products which it sells. 


[Defendant's Business| 


Defendant Revere Copper and Brass, In- 
corporated, also a corporation organized 
under the laws of the State of Maryland, 
has for a number of years conducted busi- 
ness in Maryland and elsewhere through- 
out the United States. It engages in the 
manufacturing and selling of kitchen uten- 
sils and appliances, among other products. 
On or before July 18, 1940, Revere adopted 
and began to use the term “Revere Ware’ 
as a trademark for its kitchen utensils and 
appliances, which it has since continuously 
used in its business, and which trademark 
has been duly registered in the United 
States Patent Office. It packages its prod- 
ucts in individual cartons which are dis- 
tinguished by the use of its trademark and 
by the inclusion therein of illustrated folders 
relating to its products. Revere’s utensils 
and appliances so trademarked are at pres- 
ent and have been for many years regularly 
and prominently featured in national ad- 
vertising, in magazines having large circu- 
lations throughout the United States. 
Additionally, Revere, at the time of the 
hearing of this case, was sponsoring and 
had for many years prior thereto spon- 
sored a radio and television program en- 
titled “Meet The Press,’ in the course 
of which program Revere’s products and 
trademark were prominently featured. Re- 
vere also cooperates in newspaper adver- 
tisements with its retail dealers in order 
to promote additional incentive for the 
advertising of its products. 


Revere has earned a reputation for pro- 
ducing useful and dependable utensils and 
appliances of high quality which are guar- 
anteed by it against defects in material 
or workmanship. By its advertising pro- 
motions of its products and its production 
of high-quality goods, the trademark “Re- 
vere Ware” has become widely and favor- 
ably known to the trade and the buying 
public as identifying products manufactured 
and sold by it, all of which is representative 
of highly valuable good will. Revere’s 
sales have increased substantially from year 
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to year because of the reliance by dealers 
and the public upon the good will of Revere 
as symbolized by its trademark. All of the 
utensils and appliances sold by Revere 
and bearing its trademark are in free and 
open competition in the State of Maryland 
and elsewhere in the United States with 
commodities of the same general class pro- 
duced and distributed by others. 


In the distribution of its utensils and 
appliances so as to reach the ultimate 
consumer, Revere employs a system where- 
by sales are made by it to local wholesale 
distributors who in turn sell to retail deal- 
ers, and also in numerous instances sales 
are made by Revere directly to retail deal- 
ers. Uniform terms are adopted by Revere 
in its sales to all wholesale distributors 
and also uniform terms are given to all 
retail dealers. At the present time over 
fifty thousand retail dealers are handling 
Revere’s products. 


Revere’s utensils and appliances are pro- 
duced at three large plants at different 
locations in the United States, in which 
plants, including the machinery, equipment, 
tools, dies, and assembly lines, Revere has 
made a very large capital investment. In 
order for Revere to continue to maintain 
and operate such plants and equipment on 
an economical and efficient basis, it is nec- 
essary that a mass demand for its products 
be maintained. 


[Fair Trade Contracts] 


Revere has entered into Fair Trade con- 
tracts in forty-five states of the United 
States, which have Fair Trade Acts. All 
of such contracts are in the same form and 
require that the wholesaler, or retailer, as 
the case may be, will not advertise, offer 
for sale or sell Revere’s utensils and appli- 
ances at less than the minimum prices stip- 
ulated therein. There are approximately 
eleven thousand fair trade contracts in 
effect between Revere and its wholesale 
distributors and retail dealers handling its 
products. Two of such wholesale distribu- 
tors and fifty-one such retail dealers are 
located in the State of Maryland. 


Revere, through local sales representative, 
makes efforts to determine regularly the 
prices at which its utensils and appliances 
are being sold at retail. In the event it 
learns that any of its products are sold or 
advertised at less than the established Fair 
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Trade prices it makes appropriate efforts 
to require compliance therewith, including, 
if necessary, the institution of legal pro- 
ceedings. 

[ Nonsigner—N otice | 


Plaintiff has not signed any Fair Trade 
contract or agreement with Revere or with 
anyone else relating to Revere Ware. Plain- 
tiff has purchased its Revere Ware from 
wholesale distributors to whom Revere sells 
its products, but has not purchased any of 
such products directly from Revere. For 
some time prior to 1952, Plaintiff has been 
on Revere’s mailing list for material con- 
cerning Revere’s Fair Trade contracts and 
Fair Trade price schedules and revisions 
thereof. Upon being advised that the Plain- 
tiff was selling its trademarked products at 
prices below those established pursuant to 
its Fair Trade agreements, Revere notified 
the plaintiff individually of the existence of 
its Fair Trade agreements and demanded 
that the plaintiff cease its violation of 
Revere’s rights. Plaintiff, with actual know- 
ledge of the prices established by Revere for 
its products pursuant to Fair Trade agree- 
ments, has nevertheless advertised, sold and 
offered to sell such products at less than the 
established prices, and threatens to continue 
to do so. Revere has received complaints 
from some of its retailers, stating in sub- 
stance that unless Revere takes action to 
enjoin Plaintiffs activities it will be necessary 
for such complaining retailers to discontinue 
or reduce their purchases of Revere Ware. 
Others of such complaining retailers have 
stated that if the situation continues it will be 
necessary for them to meet plaintiff’s competi- 
tion by reducing their prices below the mini- 
mum Fair Trade prices established by Revere. 


[Maryland Act] 


The Fair Trade Act of Maryland is simi- 
lar to legislation enacted at various times 
in every State of the United States, with 
the exception of Missouri, Texas and Ver- 
mont and the District of Columbia. Its 
general purpose is to permit the manufac- 
turer or distributor of a product which is 
in free and open competition with commo- 
dities of the same general class produced 
or distributed by others, and which is dis- 
tinguished in some manner by the trade- 
mark, brand or name of such manufacturer 
or distributor, to establish minimum resale 
prices for such commodities pursuant to 
contracts entered into by it with wholesale 
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and/or retail dealers in said commodities. 
Particularly, Section 103 of Article 83, pro- 
vides in substance that no contract relating 
to the sale or resale of such commodities 
and providing for establishment of minimum 
resale prices therefor shall be deemed in vio- 
lation of any law of the State of Maryland. 


The controversial ‘“non-signer”’ clause of 
the Fair Trade Act, which again is typical 
of (although possibly not exactly identical 
to) non-signer clauses contained in Fair 
Trade Acts of other States, (Section 107) 
provides that: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commod- 
ity at less than the price stipulated in 
any contract entered into pursuant to the 
provisions of Sections 102-110, whether 
the person so advertising, offering for 
sale or selling is or is not a party to such 
contract, is unfair competition and is ac- 
tionable at the suit of any person dam- 
aged thereby.” 


The Maryland Fair Trade Act, as it now 
exists, was enacted in 1937, being Chapter 
239 of the Acts of Assembly of that year. 
It has been considered by the Court of 
Appeals of Maryland in a number of cases 
which will be hereafter referred to. The 
Maryland Act was passed at a time when 
many of the State legislatures throughout 
the United States were similarly engaged 
in the adoption of Fair Trade legislation. 
The Congress of the United States, in that 
same year, and a few months after passage 
of the Maryland Act, enacted the Miller- 
Tydings Act for the purpose of excluding 
State Fair Trade Statutes and contracts 
entered into pursuant thereto from the pro- 
visions of the Sherman Anti-Trust Law. 


[Schwegmann Decision] 


The Supreme Court of the United States 
in 1936 had held the Illinois and California 
Fair Trade Statutes constitutional. See 
Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183, 57 Sup. Ct. 
139. Courts, both State and Federal, from 
that time forward generally treated and 
considered Fair Trade Statutes as being 
completely valid and free from attack on 
constitutional grounds either based on Federal 
or State constitutional provisions. In 1951, 
however, the Supreme Court of the United 
States decided, in the case of Schwegmann 
Bros. et al. v. Calvert Distillers Corporation 
[1950-1951 Trape Cases { 62,823], 341 U. S. 
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384, 71 Sup. Ct. 745, that the Miller-Tydings 
Amendment to the Sherman Act did not 
exempt from the operation of the Anti-. 
Trust laws enforcement of Fair Trade con- 
tracts and minimum prices established 
thereby against “non-signers”’. 


[McGuire Act] 


As a result of the decision in the 
Schwegmann case serious inroads were made 
in the continuing enforcement of Fair Trade 
minimum prices in States having Fair Trade 
Laws because of the judicially declared 
exemption therefrom of “non-signers.” In 
order to remedy this situation, Congress 
enacted the McGuire Act on July 14, 1952, 
as an amendment to the Federal Trade 
Commission Act (Public Law 542, 82nd Con- 
gress, 2nd Session, 15 U. S. C., Section 45). 
The McGuire Act in its terms provides 
that neither the making of fair trade con- 
tracts nor their enforcement against “non- 
signers” shall constitute an unlawful bur- 
den or restraint upon or interference with 
commerce. It also provides in effect that 
Fair Trade contracts, if lawful as to intra- 
state transactions, are exempt from Federal 
Anti-Trust Laws and that the enforcement 
of “non-signer” clauses of State Fair Trade 
Acts are likewise exempted from the Fed- 
eral Anti-Trust Laws. 


[Prior Constitutional Rulings Binding] 


The plaintiff argues that the Maryland 
Fair Trade Act violates both Federal and 
State constitutional provisions and particu- 
larly that it deprives the plaintiff of prop- 
erty rights (the right to sell commodities 
at any price it chooses) without due process 
of law. With reference to both the Federal 
and State questions thus raised by plaintiff's 
argument this Court concludes that it is 
entirely bound by the prior decisions of 
the Supreme Court of the United States 
and of the Court of Appeals of Maryland. 
As previously mentioned, the Supreme Court, 
soon after passage of the first State Fair 
Trade Acts, had occasion to consider the 
California and Illinois statutes in the case 
of Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., 299 U. S. 183, 57 Sup. Ct. 
139 (1936). In that case the Supreme Court 
upheld the constitutionality of the Fair 
Trade Acts against arguments concerning 
due process similar in tenor and identical 
in substance to those here advanced by the 
plaintiff. No serious question concerning 
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the constitutionality or validity of any aspect 
of the Fair Trade Acts seems to have been 
entertained by any of the Courts, State or 
Federal, from the time of the decision in 
the Old Dearborn case until the Supreme 
Court’s later decision in the Schwegmann 
case, supra. However, the Schwegmann deci- 
sion, although preventing the enforcement of 
minimum prices against “non-signers” (at 
least until passage of the McGuire Act) 
did not, either directly or by implication, 
overrule the Court’s earlier decision in the 
Old Dearborn case with reference to consti- 
tutional questions relating to due process. 


[Scope of Schwegmann Decision] 


Nevertheless, some of the language of 
the Supreme Court in the Schwegmann case 
seems to have given renewed hope and 
vigor to the opponents of Fair Trade legis- 
lation generally, and repeated efforts have 
been made to have the decision of the Su- 
preme Court in the Old Dearborn case emascu- 
lated. Thus the same litigants (Schwegmann 
Bros.), who were involved in the above re- 
ferred to Schwegmann case in the Supreme 
Court, attempted to have the Supreme Court 
reconsider its earlier decision. The Schweg- 
mann’s case this time reached the United 
States Court of Appeals for the Fifth Cir- 
cuit, Schwegmann Bros. v. Eli Lilly and Co. 
[1953 TrapE Cases { 67,516], 205 Fed. 2d, 
788 (1953). The Court of Appeals for the 
Fifth Circuit rejected Schwegmann’s new 
attack on the Louisiana Fair Trade Act 
and refused to hold that act invalid under 
the Federal Constitution. The language of 
the Court’s opinion seems particularly ap- 
propriate to the case here under considera- 
tion, since the Schwegmanns in that case 
evidently advanced all of the arguments 
which the plaintiff here sets forth. Thus 
the Court said: 


“As to the Louisiana Fair Trade Law, 
the appellants say that it violates the due 
process clause of the Fourteenth Amend- 
ment of the United States Constitution, 
because it bears no substantial relation to 
the public welfare, and because it dele- 
gates legislative power to private indi- 
viduals. The same contentions with respect 
to the Fair Trade Act of Illinois, S. H. A. 
ch. 121%, Sec. 188 et seg. were considered 
and rejected by the United States Su- 
preme Court in Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp., 299 U. S. 
183, 57 S. Ct. 139, 81 L. Ed. 109 (hereafter 
referred to as the Old Dearborn case); and 
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and the same result was reached in The 
Pep Boys, Manny, Moe & Jack of Califor- 
nia, Inc., v. Pyroil Sales Co., Inc., 299 U.S. 
198, 57 S. Ct. 147, 81 L. Ed. 122, as to the 
California Fair Trade Act. St. 1931, p. 583, 
Sec. 1; St. 1933, p. 793, Sec. 1%. Appel- 
lants’ grounds for questioning that the 
Old Dearborn case controls here seem to 
be an assertion supported by various eco- 
nomic texts that the years of experience 
in the fair trade acts since Old Dearborn 
have established that the real purpose 
of these Acts is not so much to protect 
the good will of the manufacturer or 
trademark owner as it is to protect the 
retailer from competition with other re- 
tailers, and further, that the opinion in the 
Schwegmann case (Schwegmann Brothers 
v. Calvert Distillers Corp., 341 U. S. 384 
(1951) has rendered Old Dearborn obsolete. 


“The Schwegmann opinion involved no 
constitutional question and, hence, did 
not refer to Old Dearborn. The Schweg- 
mann case related to the interpretation of 
the Sherman Anti-Trust Act as amended 
by the Miller-Tydings Act, Act of July 2, 
1890, c. 647, Sec. 1, 26 Stat. 209, Act of 
Aug. 17, 1937, c. 690, Title VIII, 50 Stat. 
693, 15 U. S. C. A. Sec. 1, with respect to 
the enforcement of State fair trade laws 
in interstate commerce. The Court de- 
cided that the intention of Congress was 
to authorize interstate enforcement against 
the signer of an express contract or agree- 
ment but not against non-signers. To 
meet that decision, as has been said, Con- 
gress passed the McGuire Act. 


“The appellants rely strongly upon the 
claimed inconsistency in language between 
the Old Dearborn and Schwegmann opin- 
ions. The Schwegmann case referred to 
non-signers as being coerced, whereas 
Old Dearborn said that willful and knowing 
non-signers could fairly be treated as im- 
plied assenters. The Schwegmann opinion 
characterized the State Fair Trade Stat- 
ute as involving price fixing, whereas Old 
Dearborn had said that the law was not 
primarily a price fixing statute. In com- 
paring the two opinions, it must be borne 
in mind that Old Dearborn was dealing 
with questions of constitutionality, where- 
as the Schwegmann case was dealing only 
with statutory interpretation. There is no 
implication in Schwegmann that Congres- 
sional approval of enforcement against 
non-signers would be unconstitutional, 
the implications of the opinion are to the 
contrary. 


“The trend of economic practices as 
tending to show that fair trade acts are 
concerned more with the protection of 
distributors than with the protection of 
the producer or owner of the trademark 
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are matters, it seems to us, for legislative, 
not for judicial, consideration. Indeed, 
the title of the Louisiana Fair Trade Law 
expressly includes ‘distributors’ among the 
classes intended to be protected. We can- 
not say that the legislature was not au- 
thorized to consider distributors as in a 
similar position to licensees of the trade- 
mark or brand with a direct economic 
interest in it as regards the sales of the 
trademarked or branded article. Whether 
the distributors were to be protected, as 
well as the manufacturers or trademark 
Owners, Was a matter, it seems to us, ad- 
dressed to legislative discretion and not 
subject to review by courts. We have no 
judicial concern with the economic and 
social wisdom of any feature of the law, 
but solely with it constitutionality. 

“The Louisiana legislature has defined 
with particularity the type of commodity 
with respect to which fair trade prices 
may be established and enforced; namely, 
‘a commodity which bears, or the label 
er container of which bears, the trade- 
mark, brand, or name of the producer of 
the commodity and which is in fair and 
open competion with commodities of the 
same general class produced by others’. 
It was, we think, within the province of 
the legislature to assume that economic 
laws constitute a sufficient restraint against 
capricious or arbitrary price fixing by the 
producer. As pointed out long ago by 
Louis D. (later Mr. Justice) Brandeis, 
the producer ‘establishes his price at his 
peril—the peril that if he sets it too high, 
either the consumer will not buy or, if the 
article is, nevertheless, popular, the high 
profits will invite even more competition’. 
We agree with the learned District Judge 
that Old Dearborn still controls, and, fur- 
ther, that, if it is to be overruled, that 
can be done only by the Supreme Court.” 


[Supreme Court Rulings] 


The Supreme Court of the United States 
denied certiorari and refused to review the 
above decision of the Court of Appeals for 
the Fifth Circuit on October 19, 1953. 346 
Wis GenisGy hi Gpy Seisazale 


In like manner the Supreme Court of the 
United States dismissed, (for want of a 
substantial federal question) an appeal from 
the decision of the New York Court of Ap- 
peals in Lionel Corporation v. S. Klein on the 
Square, Inc. [1954 Trape Cases { 67,776], 
307%, Ni YS. 229,420 N: E:. 20.802), which 
Court had likewise upheld the constitution- 
ality of the McGuire Act. See 348 U. S. 860 
(1954). 
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The New York Court of Appeals in the 
Lionel case had rejected arguments similar 
to those here made by the plaintiff and held 
that the Old Dearborn case conclusively de- 
termined the constitutional questions now 
being attempted to be raised. 


On the same day that the Supreme Court 
dismissed the appeal from the New York 
Court of Appeals, it likewise dismissed 
(again for want of a substantial federal 
question) an appeal from the Supreme Court 
of New Jersey in the case of Lionel Corpo- 
ration v. Grayson-Robinson Stores, Inc. [1954 
TRADE CASES § 67,717], 15 N. J. 191, 104 Atl, 
2d 304, also upholding the constitutionality 
of the McGuire Act. See 348 U. S. 859 
(1954). 

And again on December 6, 1954, the Su- 
preme Court of the United States dismissed 
an appeal from another New York case, 
General Electric Co. v. Masters, Inc. [1954 
TRADE CASES § 67,776], 307 N. Y. 229, 120 
N. E. 2d 802: See 348 U.S. 892. 


Thus, in view of the repeated indications 
by the U. S. Supreme Court of its unwill- 
ingness to review its decision in the Old 
Dearborn case, it seems apparent that the 
holding in that case is completely binding 
and controlling upon this Court with regard 
to any questions relating to the Federal 
Constitution, either concerning due process 
or the Commerce Clause thereof. 


[Maryland Decisions] 


With equal force this Court is bound by 
the rule of stare decisis with reference to 
the questions raised concerning the validity 
of the Fair Trade Act under the provisions 
of the Maryland Constitution. The Fair 
Trade Act was considered by the Court of 
Appeals in 1939 in the case of Goldsmith v. 
Mead Johnson and Co., 176 Md. 682. In 
that case the Court held that the Act was 
constitutional under the applicable provisions 
of the State Constitution. In the opinion 
by Judge Delaplaine it was stated, at page 


686: 


“The appellant contends that the act 
conflicts with article 23 of the Declaration 
of Rights, which provides that no man 
ought to be ‘deprived of his life, liberty 
or property, but by the judgment of his 
peers, or by the Law of the Land.’ But ~ 
‘the Law of the Land,’ as used in our 
Declaration of Rights, has the same sig- 
nificance as ‘due process of law,’ as used 
in the Fourteenth Amendment to the 
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Constitution of the United States. Public 
Service Commission uv. Northern Central R. 
Co., 122 Md. 355, 90 A. 105. In construing 
this article of the Declaration of Rights, 
the decisions of the Supreme Court on 
the Fourteenth Amendment are ‘practi- 
cally direct authorities.’ Niles, Md. Consti- 
tutional Law, 48. And in the Old Dearborn 
case (299 U. S. 183, 57 S. Ct. 143), Jus- 
tice Sutherland said: ‘In respect of the 
due process of law clause, it is contended 
that the statute is a price-fixing law, which 
has the effect of denying to the owner 
of property the right to determine for 
himself the price at which he will sell. 
* * * But the decisions referred to deal 
only with legislative price-fixing. They 
constitute no authority for holding that 
prices in respect of ‘identified’ goods 
may not be fixed under legislative leave 
by contract between the parties. * * * 
We are here dealing not with a com- 
modity alone, but with a commodity 
plus the brand or trade-mark which it 
bears as evidence of its origin and of the 
quality of the commodity for which the 
brand or trade-mark stands. * * * The 
ownership of the good will, we repeat, 
remains unchanged, notwithstanding the 
commodity has been parted with.” 


Again the constitutionality of the Fair 
Trade Act was expressly recognized by 
the Court of Appeals in the case of Schill 
v. Remington Putnam Co. [1940-1943 TRapE 
Cases { 56,095], 179 Md. 83, decided in 1941. 
There, after alluding to its earlier decision 
in the Goldsmith case, the Court strongly 
indicated the finality of its decision with 
reference to the constitutional question 
when it stated: 


“So far, therefore, as the act (Fair 
Trade Act) adopted in this State is con- 
cerned, the same is a valid exercise of 
legislative power, and in brief, authorizes 
and sanctions contracts establishing mini- 
mum retail prices on commodities which 
bear the trade-mark, brand or name of 
the producers or distributors, and which 
are in free and open competition with 
‘commodities of the same general class 


.9)9 


produced or distributed by others’. 


[Unfair Sales Act Rulings] 


Plaintiff contends that even if the Fair 
Trade Act has been held generally valid 
under the above mentioned decisions of 
the Court of Appeals that it might be held 
unconstitutional as applied to it because its 
business methods are genuinely competitive 
and “nonpredatory.” In support of this 
argument the plaintiff cites a series of cases 
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dealing with the Maryland Unfair Sales 
Act (Code Article 83, Sections 111-115). In 
the first place, this Court finds nothing in 
the conclusions or language of the cases 
cited dealing with the Unfair Sales Act 
that are in conflict with the earlier decisions 
of the Court of Appeals dealing with the 
Fair Trade Act. However, the two acts 
proceed on different theories and neces- 
sarily the approach of the Court of Appeals 
has varied in deciding cases under the 
respective statutes. 


The Unfair Sales Act is admittedly aimed 
at preventing intentionally destructive com- 
petition, which is probably akin to, if not 
synonymous with the so-called “predatory” 
price cutting, which the plaintiff disclaims. 
On the other hand, the Fair Trade Act 
does not concern itself with the question of 
whether or not a price cutter conducts his 
business in a genuinely competitive or a 
“predatory” manner. On the contrary, the 
announced purpose of the Fair Trade Act 
is to protect the good will of the manu- 
facturer of trade-marked or brand-named 
commodities, although its effect may also 
indirectly prevent “predatory” price cutting 
as well as any other type of price cutting. 
Thus the plaintiff's method of doing busi- 
ness must be considered typical of the 
business methods sought to be curtailed 
by the Fair Trade Act rather than unique 
simply because it is able to make a profit 
while it continues to violate the Fair Trade 
Statute. No expressed exception in the 
Fair Trade Act nor any required constitu- 
tional limitation thereon accords the plain- 
tiff the singular privilege of violating the 
Fair Trade Act simply because it is capable 
of so doing with financial success. 


[Public Welfare] 


Whether the considerations, which have 
heretofore led to the enactment of the Fair 
Trade Laws by the Legislature, redound 
to the benefit or prejudice of the general 
public is a question which has been seri- 
ously and bitterly debated pro and con. As 
pointed out by Judge Markell in Dundalk 
Liquor Co. v. Tawes, 201 Md. 58, all eco- 
nomic legislation necessarily results in such 
debate, with the most ardent advocates or 
opponents frequently being activated by di- 
rect self-interest. This Court does not 
consider that it is within its province to 
weigh the economic arguments advanced 
in favor of or opposed to legislation such 
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as the Fair Trade Act. The one point which 
seems beyond debate is that the wisdom 
vel non of such legislation is clearly debat- 
able. With the acceptance of that proposi- 
tion it necessarily follows that the entire 
question must necessarily be within the 
province of the Legislature for any future 
determination, as was the case at the time 
of the original enactment of the Fair Trade 
Act in Maryland. Thus this Court is in- 
clined to adopt the reasoning of the Su- 
preme Court of Delaware in the case of 
General Electric Co. v. Klein [1954 TRApDE 
Cases § 67,774], 106 Atl. 2d 206, where it 
was stated that: 


“Tt would serve no purpose to marshal 
the arguments pro and con. That is not 
our function. In these circumstances the 
duty of the Court is plain. The question 
before us is not the wisdom of this 
legislation; it is whether the situation 
presents a reasonable necessity for the 
protection of the public welfare, and 
whether the means bear a reasonable re- 
lation to the end sought. Gallegher v. 
Davis, 7 W. W. Harr. 380, 37 Del. 380, 
183 A. 620. And if these questions are 
fairly debatable, the legislative judgment 
must control. State v. Hobson, supra. 

“Not only are these questions ‘fairly 
debatable’; they have been warmly de- 
bated for years, and the debate, we 
gather, is still going on. The legislative 
judgment must therefore prevail.” 


[Delegation of Legislative Power] 


Plaintiff has further contended that the 
Fair Trade Act should be declared uncon- 
stitutional because the Act delegates price 
fixing authority to private individuals. This, 
it argues, violates the prohibition of the 
Maryland Constitution against delegation 
by the Legislature of its price-fixing au- 
thority. Here again, this Court must con- 
sider itself bound by the decision of the 
Court of Appeals in the Goldsmith case, supra, 
where similar arguments were addressed 
to that Court, and were answered by it 
as follows: 


“The appellant further contends that 
the act delegates legislative power in 
derogation of article 3 of the Constitu- 
tion, which vests this power in the 
General Assembly. This argument like- 
wise has been answered by the Supreme 
Court: ‘It is clear that this section does 
not attempt to fix prices, nor does it 
delegate such power to private persons. 
It permits the designated private persons 
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to contract with respect thereto. It con- 
tains no element of compulsion, but simply 
legalizes their acts, leaving them free to 
enter into the authorized contract or 
not as they may see fit. * * * We find 
nothing in this situation to justify the 
contention that there is any unlawful dele- 
gation of power to private persons to 
control the disposition of the property 
of others * * *.” 

Nothing in later Maryland or Federal 
decisions directly overrules this holding of 
the Court of Appeals nor does the language 
in any of the more recent cases compel or 
persuade this Court to hold that the Gold- 
smith case has been overruled by impli- 
cation. 


[Validity of Act When Enacted] 


Finally plaintiff contends that the Mary- 
land Fair Trade Act was void ab imitio 
because at the time of its passage it was 
in conflict with Federal Anti-Trust Laws 
and thus violated the supremacy clause of 
the Maryland Constitution. Therefore, it is 
argued, such invalidity was not cured by the 
subsequent passage of the McGuire Act. 
Under this argument, if accepted, it would 
be necessary for the Maryland Legislature 
to reenact the Fair Trade Act subsequent 
to the passage of the Federal McGuire Act 
so as to overcome such supposed imperfec- 
tion. 

In this argument plaintiff receives sup- 
port from a decision of the Georgia Court 
in the case of Grayson-Robinson Stores v. 
Oneida, Ltd. [1953 Trape Cases {[ 67,442], 
209 Ga. 613, 75 S. E. 2d 161. In that case 
the Georgia Court adopted the reasoning 
as set forth in the above argument of the 
plaintiff and held the Georgia Fair Trade 
Act invalid. It is interesting to note that 
subsequent to the decision in the Grayson- 
Robinson case, the Georgia Legislature re- 
enacted its Fair Trade Act so as to cure 
the imperfection of the “void ab initio” 
argument. The opponents of Fair Trade 
in Georgia renewed their attack upon the 
re-enacted Fair Trade Law, arguing it also 
violated the due process clause of the Geor- 
gia Constitution. The Georgia Supreme 
Court again agreed, and in the case of 
Cox-Gardner Furniture Co. v. General Electric 
Co. [1955 Trave Cases { 67,934], 211 Ga. 
286, 85 S. E. 2d 514, joined its neighboring 
and sister state of Florida in ruling its Fair 
Trade Act unconstitutional. 


f 68,119 
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On the other hand, these same ‘“‘void ab 
initio”” arguments were rejected by the 
highest courts of New York and New 
Jersey. See General Electric Co. v. Packard 
Bamberger and Co. [1954 Trapr CASES 
1 67,643], 14 N. J. 209, 102 Atl. 2d 18 (1953) 
and General Electric Co. v. Masters, Inc. [1954 
TRADE CASES J 67,776], 307 N. Y. 229, 120 
N. E. 2d 802 (1954). Just-recently, on 
June 27, 1955 the Pennsylvania Supreme 
Court reached the same conclusion that 
reenactment of the Pennsylvania Fair Trade 
Act subsequent to the passage of the Mc- 
Guire Act was unnecessary. Burche Co. v. 
General Electric Co. (Pa. Sup. Ct.) CCH 
TRADE CASES { 68,078. 


This Court agrees with the result reached 
in the New York, New Jersey and Penn- 
sylvania cases just mentioned. There is 
ample authority for the proposition that in a 
situation such as is here present the State 
Statute (Maryland Fair Trade Act) was 
simply suspended in its application to inter- 
state commerce until enactment of the Mc- 
Guire Act. 


See, Re Rahrer, 140 U. S. 545, 11 Sup. Ct. 
865 (1891); TVA v. Carriere, 117 U. S. 201, 
6 Sup. Ct. 565 (1886); Central Pacific R. R. 
v. Nevada, 162 U. S. 512, 16 Sup. Ct. 885 
(1896). 


Certainly the result in the New York, 
New Jersey and Pennsylvania cases is far 
more practical than that reached by the 
Georgia Supreme Court. It would seem 
more reasonable that the express will of the 
Legislature, as set forth in the Maryland 
Fair Trade Act, should be considered merely 
suspended by any temporary conflict with 
the Federal Anti-Trust Laws as applied to 
interstate commerce, rather than considered 
completely null and void for such reason. 
It seems evident that in matters of such 
far-reaching consequence to our general 
economy the Maryland Legislature should 
not, except for most compelling constitu- 
tional reasons or considerations of public 
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policy, be required to play legislative ‘“fol- 
low-the-leader” with the Congress of the 
United States. It is a fair conclusion that 
the announced views and intention of the 
Maryland Legislature in 1937, as repre- 
sented by the Fair Trade Act, are still 
expressive of legislative intent until such 
time as the Legislature itself announces 
otherwise. No such announcement has been 
forthcoming from the Maryland Legislature 
and, on the contrary, the Court learns that 
efforts to repeal or modify the Maryland 
Fair Trade Act during the 1955 session 
of the Maryland Assembly met with no 
success. 


[Maryland Act Valid] 


Thus this Court, in accordance with the 
views above set forth, considers that it is 
required under the present state of the law, 


both State and Federal, to uphold the 
general validity of the Maryland Fair 
Trade Act. Likewise, in accordance with 


those views, the Court holds that the pro- 
visions of the Maryland Fair Trade Act 
are valid, with particular reference to the 
plaintiff, Home Utilities, in this case. It 
does not appear that there is any necessity 
for the Court to pass a decree declaratory 
of the views herein expressed, since they 
merely reiterate accepted conclusions to be 
found in the decisions of the Maryland 
Court of Appeals and the Supreme Court of 
the United States referred to in this opinion. 


[Injunction Issued] 


Under these circumstances it follows that 
the defendant is entitled to the affirmative 
relief prayed by it by way of injunction 
against the plaintiff, enjoining and restrain- 
ing the plaintiff from further violations 
of the Maryland Fair Trade Act with refer- 
ence to products manufactured by defend- 
ant under its trademark or brand name. 


An appropriate decree will, therefore, be 
signed when submitted by counsel. 


[] 68,120] McGraw Electric Co. v. Rosenberg. 


In the Supreme Court of New York County, State of New York, Special Term, 
Part I. 134 N. Y. L. J., No. 9, page 3. Dated July 14, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Defenses 
—Enforcement Policy.—A defendant’s contention in a fair trade enforcement action that 
the plaintiff had violated its own fair trade program by permitting salesmen employed 
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in retail outlets handling the plaintiff's articles to purchase a single article fair traded 
by the plaintiff at a price less than that charged by a distributor to a retailer was held 
insufficient to defeat the plaintiff’s motion for a temporary injunction. The evidence » 
established that such sales or gifts did not constitute transactions with the consuming 


public or a violation of the plaintiff's program. 


See Fair Trade, Vol. 1, J 3440.34. 


[Defense to Fair Trade Action Fails} 


FRANK, Justice [Jn full text]: Petitioner 
moves for a temporary injunction in this 
Feld-Crawford action. Defendant admits 
sales below the list prices but contends 
plaintiff has violated its fair trade program. 
The claim rests upon a promotional campaign 
in which the salesmen employed in retail 
outlets handling plaintiff's articles were 
permitted to purchase a single article at a 


price less than that charged by a distribu- 
tor to a retailer for such purposes and 
under such controls and conditions as to 
make it appear sufficiently clear for the 
purpose of this motion that such sales or 
gifts did not constitute transactions with 
the consuming public or a violation of 
plaintiff's program. The attempted defense 
is insufficient to defeat the application. The 
motion is granted. Bond is fixed in the 
sum of $1,000. Settle order. 


[7 68,121] The Apex Electrical Manufacturing Company, individually and as Trustee 
v. Altorfer Bros. Company. 


The Apex Electrical Manufacturing Company and J. G. DeRemer Research Corp. v. 
Altorfer Bros. Company. 


In the United States District Court for the Southern District of Illinois, Northern 
Division. Civil Action Nos. P-1258, P-1259. Filed January 10, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Patents—Licenses Restricting Manu- 
facture of Unpatented Products.—In patent infringement actions, a manufacturer of wash- 
ing machines was found to have misused its patents in violation of the Sherman Act by 
granting patent licenses which restrained the manufacturer and its licensees from manu- 
facturing unpatented washing machine structures. By virtue of such licenses, the manu- 
facturer wrongfully removed itself and its licensees from competing with each other. 


See Combinations and Conspiracies, Vol. 1, § 2013.400; Monopolies, Vol. 1, | 2610.550. 


Combinations and Conspiracies—Monopolies—Patents—Licensing Agreements—T ying 
Provisions.—In patent infringement actions, a manufacturer of washing machines was 
found to have misused its patents in violation of the Sherman Act by licensing its patents 
on the condition that the licensees recognize and take licenses under unrelated or un- 
wanted patents. It was held that the entire pattern of the manufacturer’s patent licensing 
program was directed to the end of saddling the principal washing machine manufacturers 
with unwanted licenses by tie-in and block-booking requirements. 


See Combinations and Conspiracies, Vol. 1,  2013.500; Monopolies, Vol. 1, ff 2610.550. 


Combinations and Conspiracies—Monopolies—Patents—Pooling of Patents.—In patent 
infringement actions, a manufacturer of washing machines was found to have misused its 
patents in violation of the Sherman Act by unlawfully pooling patents and patent rights. 
The evidence established that the manufacturer acquired the ownership in or the control 
of a large number of patents, and that the manufacturer collectively asserted them against 
the washing machine industry in such a manner as to take advantage of the greater 
monopolistic collective force of the patents over the separate monopolies of each of the 
patents. 

See Combinations and Conspiracies, Vol. 1, {[ 2013.600 ; Monopolies, Vol. 1, § 2610.575. 

Combinations and Conspiracies—Monopolies—Patents—Patent Infringement Suit— 
Damages—Antitrust Counterclaim.—In patent infringement actions in which the defend- 
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ants filed counterclaims charging that the plaintiffs had misused their patents in violation of the 
Sherman Act, the court held that the plaintiffs had misused their patents contrary to the 
Sherman Act, that the plaintiffs are legally barred from asserting their patents, and that 
the defendants, as a result of the plaintiffs’ misuse of their patents and violations of the 
Sherman Act, have suffered damages in being obliged to defend the infringement suits 


and in being obliged to compete in an unlawfully restricted market. 


See Combinations and Conspiracies, Vol. 1, J 2013.225; Monopolies, Vol. 1, { 2610.525; 
Private Enforcement and Procedure, Vol. 2, J 9011.155, 9041. 


For the plaintiffs: Richey, Watts, Edgerton and McNenny, Cleveland, Ohio; McAfee, 
Grossman, Taplin, Hanning, Newcomer & Hazlett, Cleveland, Ohio; and Sours, Newell 


& Nicol, Peoria, Ill. 
For the defendants: 


Hill, Sherman, Meroni, Gross & Simpson, Chicago, IIl., and 


Miller, Westervelt, Johnson & Thomason, Peoria, Ill. 


Findings of Fact 


J. LeRoy Apatr, District Judge [Jn full 
text except for omissions indicated by 
asterisks}: The Court finds that: 


Nature oF Lirication & DESCRIPTION 
OF PARTIES 


1. Civil Action No. P-1258 was filed on 
March 29, 1951, for infringement of two 
patents of James B. Kirby, No. 1,969,176, 
issued August 7, 1934, and No. 2,105,218 
issued January 11, 1938, both now expired. 

2, The Plaintiff, in said suit, The Apex 
Electrical Manufacturing Company, as Trus- 
tee, is a corporation of the State of Ohio 
and a citizen of the State of Ohio having 
its principal place of business at Cleve- 
land, Ohio. 

3. On March 20, 1952, during the trial 
and at the conclusion of Plaintiff’s case 
(Rec. P. 62), and on motion of the Plain- 
tiff, Trustee, Apex Electrical Manufacturing 
Company, Individually, was by order of 
the Court added as a party plaintiff to Civil 
Action No. P-1258; such order providing 
that the addition of this party shall relate 
back to the date of the filing of the original 
Complaint herein. 

4. The Defendant in said suit, Altorfer 
Bros. Company, is a corporation of the 
State of Illinois and a citizen of the State 
of Illinois, having its principal place of 
business at Peoria, Illinois. 

5. The aforesaid Plaintiff, at the time 
of filing said suit, alleged that it would 
rely upon claims 7, 20, 21, 22, 29 and 45 of 
Kirby Patent No. 1,969,176, and claims 2 
and 6 of Kirby Patent No, 2,105,218, which 
claims were the only claims of said two 
Kirby patents which were relied upon by 
the Plaintiff during the trial of this suit. 
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6. Civil Action No. P-1259 was filed on 
March 29, 1951, for infringement of the 
Motycka Patent No. 2,033,146, issued March 
10, 1936, and the TePas Patent No. 2,060,454, 
issued November 10, 1936, both now expired. 


7. The Plaintiffs in said suit, Civil Action 
No. P-1259, are The Apex Electrical Manu- 
facturing Company, a corporation of the 
State of Ohio and a citizen of the State of 
Ohio having its principal place of business 
at Cleveland, Ohio, (the same corporation 
which sued as Trustee in Civil Action No. 
P-1258), and J. G. DeRemer Research Corp., 
a corporation of the State of New Jersey 
and a citizen of the State of New Jersey 
having its principal place of business at 
Union City, New Jersey. 


8. The Defendant in said suit, Civil Ac- 
tion No. P-1259, is the same as the Defend- 
ant in Civil Action No. P-1258. 


9. The aforesaid Plaintiffs, at the time of 
filing said suit, alleged that they would rely 
upon claims 15, 16 and 17 of the Motycka 
Patent No. 2,033,146 and claims 1 and 2 of 
the TePas Patent No. 2,060,454, which 
claims were the only claims of said patents 
which were relied upon by the Plaintiffs 
during the trial of this suit. 


10. On motion of the Defendant in the 
aforesaid suits, and prior to the filing of the 
Answer, the two causes of action were con- 
solidated by Court Order for purposes of 
trial. 


11. The Defendant, Altorfer Bros. Com- 
pany, in both of said suits filed with its 
Answers, Counterclaims charging violation 
of the United States Anti-Trust and Anti- 
Monopoly Laws (15 U. S. C. A. Sec. 1 and 
2, c. 647-1 and 2, 26 Stat. 209), and alleging 
misuse of the patents sued on and which 
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alleged misuse was also relied upon as a 
defense to the suits for patent infringement. 


12. Pursuant to the same aforesaid mo- 
tion of Plaintiffs, entered by the Court, 
adding The Apex Electrica] Manufacturing 
Company, Individually, as a party plaintiff to 
Civil Action No. P-1258, the Apex Electrical 
Manufacturing Company, Individually, was 
added as a cross-defendant to the Counterclaim 
filed by Altorfer Bros. Company with the 
provision that such addition should relate 
back to the filing of the original Counter- 
claims herein. 


13. In both suits, the aforesaid patents in 
suit are owned by Plaintiffs as alleged in 
the Complaints herein and the Court has 
jurisdiction of the parties and the subject 
matter. 


MISUSE oF Patents & VIOLATION OF 
Anti-Trust Laws 


14. The Apex Electrical Manufacturing 
Company acquired ownership in or control 
of a large number of patents relating to 
automatic washing machines. It then col- 
lectively asserted them against the washing 
machine industry in a manner such as to 
take advantage of the greater monopolistic 
collective force of said patents over the 
separate monopolies of each of them. It 
licensed the major companies in the washing 
machine field and in so doing required rec- 
ognition by them of certain of plaintiffs’ 
patents as a consideration for licenses under 
other patents by block booking license pro- 
visions. It employed the granting of licenses 
under such patents as a condition and lever- 
age to require the granting to it of licenses 
under other and unrelated patents, such as 
those relating to ironing machines. It granted 
licenses restraining the parties thereto and 
their sub-licensees from manufacturing and 
giving to the public the benefit of unpatented 
washing machine structures, including spiral 
agitators, long part of the prior art and 
public domain. 


15. The license agreement (Def. Ex. 88) 
dated September 11, 1941 with Easy Washing 
Machine Corporation, (which license agree- 
ment, in articles 16 and 17, granted Easy 
Washing Machine Corporation a license un- 
der Kirby Patent No. 1,969,176 here in 
suit), contains illegal covenants in restrain- 
ing of trade, whereby the public was de- 
prived of the competition of said Easy 
Washing Machine Corporation and The 
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Apex Electrical Manufacturing Company and 
their respective sub-licensees insofar as cer- 
tain unpatented spiral bladed washing ma- 
chine agitators were concerned, which had 
long been part of the public domain. This 
was accomplished through the inclusion 
therein of articles 8 and 9 thereof. 


16. The use and existence of washing 
machine spiral bladed agitators, such as 
Easy Washing Machine Corporation and 
The Apex Electrical Manufacturing Com- 
pany agreed respectively not to make and 
sell, were long old in the expired patented 
art such as German Patent No. 275,342 of 
June 15, 1914; United States Letters Patent 
to Schultz 26,790, granted June 10, 1860; 
and United States Letters Patent to Hunt 
No. 85,447, granted December 29, 1868. 


17. The Apex Electrical Manufacturing 
Company, by virtue of the aforesaid license 
agreement (Def. Ex. 88), wrongfully re- 
moved Easy Washing Machine Corporation 
and itself and their sub-licensees from com- 
petition with each other as to unpatented 
types of agitators and washing machines. 


18. At the time of the filing of this litiga- 
tion on March 29, 1951, said Kirby Patent 
No. 1,969,176 here in suit was in full force 
and effect and the aforesaid license (Def. 
Ex. 88) licensing said Kirby patent was 
then in full force and effect, and there has 
been no showing herein of any effort to dis- 
sipate the wrongful effects of the misuse of 
patents. 


19. A patent infringement suit was brought 
against General Motors Corporation by The 
Apex Electrical Manufacturing Company, 
both individually and as Trustee, during the 
pendency of which a draft of a proposed 
license agreement was tendered to General 
Motors Corporation (Def. Ex. 0-0) wherein 
spaces were left for the insertion of three 
patents, thereby indicating that, as a pre- 
requisite for the license, General Motors 
Corporation would have to take a license 
under at least three patents of Plaintiff, 
The Apex Electrical Manufacturing Company. 


20. During the pendency of this suit, the 
Plaintiff, The Apex Electrical Manufactur- 
ing Company, consummated a license agree- 
ment with General Motors Corporation, 
dated December 31, 1951 (Pl. Exs. 54-54A), 
including Kirby Patent No. 1,969,176 here 
in suit, and employed the granting of that 
license as a means of having General Motors 
Corporation also take a license under the 


1 68,121 


70,634 


TePas Patent No. 2,060,454 here in suit, 
(allegedly owned by The Apex Electrical 
Manufacturing Company, Individually, and 
not by the Trustee); and that similar licenses 
were also previously granted to the Maytag 
Company of Newton, Iowa (Pl. Exs. 53-53A). 


21. In other instances of the granting of 
licenses the prospective licensee, such, for 
illustration, as Nineteen Hundred Corpora- 
tion, now known as Whirlpool Corporation 
of St. Joseph, Michigan; Sears, Roebuck & 
Company of Chicago, Illinois, and Solar 
Corporation, of Milwaukee, Wisconsin, al- 
though requesting a license under less than 
three patents owned by The Apex Electrical 
Manufacturing Company, were required to 
take a license under unwanted patents, so 
as to conform with the established patent 
pooling plan of granting licenses only under 
three patents at a rate of $0.60 per machine. 


22. In the case of General Electric Com- 
pany, a license was granted by the Plaintiff, 
The Apex Electrical Manufacturing Com- 
pany, on February 26, 1939, at a lesser rate 
of royalty, namely, at $0.50 per machine, 
because General Electric Company was only 
interested in the use of the water recircu- 
latory feature of the Kirby Patent No. 
1,969,176, but, nevertheless, the licensee was 
required to recognize and take a license un- 
der two additional unrelated Kirby patents. 


23. The entire pattern of the licensing 
program of the Plaintiff, The Apex Electri- 
cal Manufacturing Company, was directed 
to the end of saddling the principal manu- 
facturers of washing machines in the in- 
dustry with unwanted licenses by tie-in and 
“block booking” license provisions with the 
end result that each licensee was not enabled 
to acquire a license without recognizing the 
validity of at least three patents of Plaintiff 
and of having to pay tribute under un- 
wanted patents to the detriment of the public 
and contrary to the Anti-Trust Laws of the 
United States. 


24. The allegations of Civil Action No. 
P-1259 establish that the Plaintiff, (The 
Apex Electrical Manufacturing Company), 
had obtained and pooled with its own patents 
and those of Kirby, the exclusive patent 
rights of other companies, such, for example, 
as those of Plaintiff, J. G. DeRemer Re- 
search Corp.; and the numerous other 
patents and patent rights obtained by The 
Apex Electrical Manufacturing Company as 
a part of its licensing program, (including 
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those obtained from the Easy Washing Ma- 
chine Corporation in the aforesaid license 
to that concern), establishes a substantial 
pooling of patents in one entity, relating to 
washing machines, to the end of monopoliz- 
ing the field of automatic washing machines. 


25. In the case of The Apex Electrical 
Manufacturing Company v. Landers, Frary 
and Clark (21 Fed. Supp. 241; Affirmed at 
100 F. (2d) 1009), claim 29 of Kirby reissue 
Patent No. 18,280 was adjudged invalid and 
such invalid claim was thereafter disclaimed 
pursuant to the Statute. Claim 29 of Kirby 
Patent No. 1,969,176 here in suit, is sub- 
stantially identical to said adjudicated in- 
valid claim and likewise should have been 
disclaimed, Nevertheless, as a part of the 
Plaintiff’s licensing program, the Plaintiff 
(The Apex Electrical Manufacturing Com- 
pany) included in the aforesaid license 
agreements licenses under such claim 29 of 
Kirby Patent No. 1,969,176. 


26. The Apex Electrical Manufacturing 
Company burdened the public, through the 
means of its aforesaid licenses, with com- 
bination claims of Kirby Patent No. 1,969,176 
involving the same old combinations as was 
conceded by Kirby in the United States 
Patent Office to be unpatentable to him 
(such as, for illustration, in amended origi- 
nal Count 8 of Interference No. 57,564, 
which in the United States Patent Office 
was sworn to be unpatentable by Kirby’s 
counsel). 

«OK OK 


Conclusions of Law 


1. The Court has jurisdiction of the parties 
and the subject matter. 


2. In Civil Action No. P-1258, the claims 
of Kirby Patents Nos. 1,969,176 and 2,105,218 
in suit are invalid as being devoid of any 
invention over the prior patented art. 


3. The Defendant has not infringed and 
does not infringe said Kirby Patents Nos. 
1,969,176 and 2,105,218 in its manufacture 
and sale of its washing machines here in 
suit. 


4. In Civil Action No. P-1259, the claims 
of Motycka Patent No. 2,033,146 and the 
TePas Patent No. 2,060,454 in suit are in- 
valid as being devoid of any invention over 
the prior patented art. 


5. The Defendant has not infringed and 
does not infringe said Motycka Patent No. 
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2,033,146 and said TePas Patent No. 2,060,454 
in its manufacture and sale of its washing 
machines here in suit. 


6. Kirby Patent No. 1,969,176 is invalid 
for failure of the Plaintiffs to file a statutory 
disclaimer under R. S. 4917 and R. S. 4922. 


7. The Defendant has sustained its bur- 
den in its Counterclaims herein and as a 
part thereof has established the invalidity 
of the four patents involved in these two 
suits. 

8. The Plaintiffs have misused their pat- 
ents in their licensing program by the use 
of illegal covenants in restraint of trade, by 
block-booking of patents, and by wrongful 
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to the Anti-Trust and Anti-Monopoly Laws 
of the United States (15 U. S. C. A. Sec- 
tions 1 and 2). 


9. The Plaintiffs are legally barred from 
asserting their patents, since the effects of 
the violations of the Anti-Trust Laws herein 
complained of, and established by the De- 
fendant, have not been shown to have been 
dissipated. 


10. That, as a result of Plaintiffs’ misuse 
of its patents and Plaintiffs’ violations of 
the Anti-Trust Laws, Defendant has suffered 
damages in being obliged to defend these 
suits and in being obliged to compete in an 


pooling and monopoly of patents, contrary unlawfuily restricted market. 


[68,122] Jay Schrader, trading as Charlotte Poster Exchange v. National Screen 
Service Corporation, et al. 


Dave Mitchel, trading as Southwest Poster Service v. National Screen Service 
Corporation, et al. 


Harry Vogelstein, trading as Baltimore Poster Company v. National Screen Service 
Corporation, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action Nos. 11138, 11376, and 11678, respectively. Filed August 8, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Private Antitrust Suits—Summary Judgment— 
Defenses—Discontinuance of Unlawful Practices.—Plaintiffs were granted summary 
judgments against a distributor of motion picture advertising accessories where the court 
held that it would follow a decision in another case holding that the distributor had created 
and was maintaining an unlawful monopoly. In rejecting the distributor’s defense that, 
since the decision in the other case, it has eliminated or offered to eliminate all the features 
of its contracts which had been found objectionable and has made changes in its contracts 
allowing greater freedom of competition, the court held that it was dealing with the 
situation existing at the time the instant actions were commenced, and that it was not 
called upon to decide whether the plaintiffs would be entitled to summary judgments if 
their actions had been commenced after the changes in the contracts were made. 


See Private Enforcement and Procedure, Vol. 2, § 9010, 9013.675. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conscious Parallel- 
ism.—Plaintiffs’ motions for summary judgments against producer-distributors of motion 
picture advertising accessories were denied on the ground that there existed a genuine 
issue of fact as to the existence of a conspiracy, although the plaintiffs established the 
existence of conscious parallelism among the producer-distributors. Consciously parallel 
business behavior does not conclusively establish the agreement which is the essential 
element in a conspiracy. The question is whether the parallel courses of conduct were 
inspired by a desire to accomplish a business purpose through illegal restraint or whether 
the parallel courses of conduct arose from common business solutions of identical problems - 
independently arrived at in competitive industry. 


See Combinations and Conspiracies, Vol. 1, J 2005.360. 
For the plaintiffs: Gray, Anderson & Schaffer, Philadelphia, Pa. 
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For the defendants: Louis Nizer and Walter S. Beck, New York, N. Y., for National 


Screen Service Corp.; Louis J. Goffman an 


d Mitchell E. Panzer, Philadelphia, Pa., for 


Warner Bros. Pictures Distributing Corp.; and Earl G. Harrison and Edward W. Mullinix, 
Philadelphia, Pa., for Columbia Pictures Corp., Loew’s, Inc., Paramount Film Distributing 
Corp., RKO Radio Pictures, Inc., TCF Film Corp. (formerly Twentieth Century-Fox 
Film Corp.), United Artists Corp., and Universal Film Exchanges, Inc. 


For prior decisions of the U. S. District Court, Eastern District of Pennsylvania, 
in the Schrader case, see 1950-1951 Trade Cases {] 62,919, 62,760. 


Sur Motions for Summary Judgment 


[Prior Decision Against Defendant] 


Before KirKpatrick, Chief Judge [Jn full 
text]: In Lawlor v. National Screen Service 
Corporation and three other cases, including 
Schrader v. National Screen Service Corpora- 
tion, which is one of the cases now before 
me, Judge McGranery decided that National 
Screen had violated the anti-trust laws and 
that, through its contracts with the producer- 
distributor defendants, it had created and 
was maintaining an unlawful monopoly. The 
state of facts upon which the Lawlor case 
was decided obtained at the time that all 
three of the suits now before me were 
commenced, Not being persuaded that Judge 
McGranery’s decision was erroneous, I shall 
follow it. The defendant, National Screen, 
has produced affidavits which have not been 
contradicted showing that, since the decision 
in the Lawlor case, it has either eliminated 
or offered to eliminate all the features of its 
agreements with the producer-distributors 
which the Court found objectionable, espe- 
cially the exclusive character of the licenses 
granted. It has also made changes in its 
contracts with the poster renters, allowing 
greater freedom of competition. I am not 
called upon to decide whether, if these 
actions had been commenced after these 
changes in the contracts were made, the 
plaintiffs would be entitled to a judgment 
against National Screen. I am dealing with 
the situation existing when these actions 
were commenced and, on that basis, I rule 
that the plaintiffs are entitled to a summary 
judgment against National Screen, the terms 
of which may be considered when an order 
is submitted. 


[Conscious Parallelism] 


As to the producer-distributor defendants, 
I do not see how, in view of the ruling in 
Theatre Enterprises, Inc. v. Paramount Film 
Distributing Corp., et al. [1954 TrapE CasEs 
1 67,640], 346 U. S. 537, I can enter a sum- 
mary judgment. That case rules flatly that 


1 68,122 


conscious parallelism of action on the part 
of the defendants in a Sherman Act case 
is not the equivalent of a conspiracy. “Con- 
scious parallelism has not yet read conspiracy 
out of the Sherman Act entirely.” Further, 
the Court held that consciously parallel 
business behavior does not conclusively 
establish the agreement which is the essen- 
tial element in a conspiracy. 


It may be assumed that the evidence 
submitted by the plaintiffs indisputably estab- 
lishes the existence of conscious parallelism 
among these defendants and that, so far as 
that is an issue in the case, it is not in any 
sense a genuine issue. This, however, is the 
extreme limit to which the plaintiff’s proof 
goes. The ultimate issue of fact remains, 
whether there was among these defendants 
an agreement, understanding or pre-arranged 
concert of action. 


As to the Theatre Enterprises case, supra, 
“The crucial question is whether respond- 
ents’ conduct toward petitioner stemmed 
from independent decision or from an agree- 
ment, tacit or express.” 


Of course, agreement may be but does 
not have to be inferred from conscious 
parallel courses of conduct resulting in re- 
straint of commerce, but here the question 
in every case is whether the parallel courses 
of conduct were inspired by a desire to 
accomplish a business purpose through illegal 
restraint, or whether they arose from com- 
mon business solutions of identical problems 
independently arrived at in competitive in- 
dustry. (Milgram v. Loew’s Inc. [1950-1951 
TRADE Cases {[ 62,733], 94 F. Supp. 416, 419). 
In view of a n&mber of factors in the 
present case which are not entirely con- 
sistent with the theory of an agreement, 
such as the widely separated intervals of 
time between the making of the various 
exclusive agreements with National Screen 
and the obvious disadvantages to the pro- 
ducer-distributor defendants, of the old sys- 
tem together with the fact that the plaintiffs 
have never manufactured and do not desire 
to, it is plain that the unequivocal denials 
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Cited 1955 Trade Cases 70,637 
Combined Bronx Amusements Inc. v. Warner Bros. Pictures Inc. 

of agreement or of any intent to accomplish 
a restraint contained in the defendants’ affi- 
davits, and the flat assertions that each 
acted upon his own independent business 


judgment, raise a genuine issue and preclude 
the entry of a summary judgment. 


Judgment accordingly. 


[68,123] Combined Bronx Amusements Inc., et ano. v. Warner Bros. Pictures 
Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 91-58. Dated March 21, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Defenses—Effect and 
Validity of Releases—-Duress.—In an action charging that the defendants jointly con- 
spired in violation of the antitrust laws, mutual releases made between the plaintiff and 
certain of the defendants were held to bar the plaintiff from asserting claims against all 
of the defendants which accrued prior to the effective date specified in the releases. The 
releases given to several of the alleged conspirators operated to discharge all of the 
defendants in the action, since the defendants’ liability was joint. The plaintiff’s contention 
that the releases were signed under duress was rejected, where the evidence established 
that the plaintiff was represented by competent counsel and the parties dealt at arm’s 
length in the negotiations leading to the execution of the releases, and that the defendants 
did not refuse to license films to the plaintiff. Since there was no genuine issue of fact 
presented as to the validity of the releases, the defendants were granted a partial summary 
judgment. 


See Private Enforcement and Procedure, Vol. 2, 7 9010.700, 9010.775, 9013.675. 
For the plaintiffs: Gorfinkel & Adler, Yonkers, N. Y. 


For the defendants: Dwight, Royall, Harris, Koegel & Caskey, for Twentieth Century- 
Fox Film Corp. (organized 1915) and Twentieth Century-Fox Film Corp. (organized 
1952); Benjamin Melniker, for Loew’s Incorporated; O’Brien, Driscoll & Raftery, for 
RKO Keith Orpheum Theatres, Inc.; Robert W. Perkins, for Warner Bros. Pictures, Inc. 
(organized 1923, in dissolution) and Warner Bros. Pictures, Inc. (organized 1953); Phillips, 
Nizer, Benjamin & Krim, for United Artists Corporation; Schwartz & Frohlich, for 
Columbia Pictures Corporation; and J. Miller Walker, for RKO Radio Pictures, Inc. 
All of New York, N. Y. 


[Summary Judgment] 


Ryan, District Judge [In full text]: De- 
fendants move under Rule 56, F. R. C. P,, 
for partial summary judgment dismissing 
the claims of plaintiff Combined Bronx 
which accrued prior to June 16, 1949, the 
effective date specified in certain mutual 
releases made between Combined Bronx 
and certain of the defendants on October 
6, 1949. 


[Releases] 


Execution and delivery of the releases is 
not in dispute. By the terms of the instru- 
ments each of the parties did “mutually 
discharge each other” and “the respective 
subsidiary, parent and affliated companies 
of the Distributor” “from any and all claims, 
demands, controversies, etc. * * * whether 
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or not now, or hereafter known, suspected 
or claimed, which against each other and 
said other persons and companies the re- 
spective parties ever had, now have, or their 
respective successors can, shall or may have 
or allege by reason of any act, cause, matter 
or thing whatsoever in connection with the 
above named theatres and with any other 
motion picture theatre or theatres now or 
heretofore operated by the Exhibitor, at any 
time . .’ The releases are in terms 
clear and unambiguous; oral testimony is 
neither necessary nor admissible when con- 
struing them. 

The complaint alleges that defendants - 
jointly conspired in violation of the antitrust 
laws to plaintiff's injury and damage. 

The releases given to several of the alleged 
conspirators operated to discharge all of the 
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70,638 Court Decisions sai = <e 
Klein v. Lionel Corp. 


defendants herein, inasmuch as their liability The amended answer pleads the releases as 
is joint. Stella v. Kaiser et al, 218 F. 2d the “Fifth Defense”; the reply admits the 
64, 68 (2d Cir. 1954, concur. op.); ¢f., Milks execution of the release and does not deny 
vy, Mclver, 264 N. Y. 267 (1934); Rector, its delivery or allege duress. Compare Duffy 
Church Wardens, Etc. of St. James Church Theatres Inc. v. Griffith Consol. Theatres, Inc. 
Etc. v. The City of New York et ano., 261 [1953 TRADE Cases [67,615], 208 F. 2d 316 
App. Div. 614 (2d Dept. 1941). No factors (10th Circ. 1953). 


are here present to cause to limit the doc- There is no genuine issue of fact pre- 
trine that a release of one jointly liable sented as to validity of the releases pleaded 
releases all so liable. in bar. Cf., Thomas v. Mutual Benefit Health 
& Accident Assn., 2nd Cir., decided Feb. 
[Duress Defense] 28, 1955. 
Plaintiff now alleges by affidavit that the [Final Judgment] 


releases relied upon by the defendants were 
signed under duress. It appears uncon- 
tradicted that in the negotiations leading 
to the execution of the releases, plaintiff 
was represented by competent counsel and 


I feel that the granting of this motion 
should be accompanied with a direction for 
the entry of an immediate final judgment as 
prayed for, since there is no just reason for 
that the parties dealt at arm’s length. It delay (Rule 54-b) ; the entry of immediate 
also appears that there was no refusal to final judgment will eliminate much unneces- 
license and that during the settlement nego- SaTy evidence, confine the issues shorten the 
tiations a continuous series of license agree- _ttial, save much expense to the litigants in 
ments were made. No detailed affidavit sup- Connection with the preparation for trial and 
ports the claim made in the memorandum contribute considerably to expediting the 
submitted on this motion that at any time Work of the court. 
was a threat made to refuse film licenses. Settle order and proposed judgment. 


[] 68,124] Philip Klein v. The Lionel Corporation, Rosenbaum’s Inc., John Wana- 
maker Wilmington, Incorporated, Sears, Roebuck and Co., and Strawbridge & Clothier. 


In the United States District Court for the District of Delaware. Civil Action No. 
1671. Dated April 11, 1955. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—Applicable Statute—Tolling of Statute—Absence 
From State—A Delaware three-year statute of limitations, which provides that no action 
to recover damages caused by an injury unaccompanied with force or resulting indirectly 
from the act of the defendant shall be brought after the expiration of three years from 
the accruing of the cause of such action, was held applicable to a treble damage suit 
instituted in the Federal District Court for the District of Delaware. However, a Dela- 
ware statute tolling a statute of limitations during the time a defendant is not a resident of 
the state or is absent from the state did not suspend the running of the statute of limi- 
tations in the instant action because the defendant was at all times liable to suit in 
Delaware and could have been personally served wherever it could be found under Section 12 of 
the Clayton Act. The tolling statute is not applicable if, notwithstanding such absence, 
personal service of process can be had. 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Statute of Limitations—When Cause of Action Accrues—Fraudulent Con- 
cealment.—A plaintiff’s attempt to postpone the running of a Delaware statute of limita- 
tions by claiming the applicability of the rule that a statute of limitations is tolled where 
knowledge of the facts constituting the cause of action is prevented by the fraudulent 
conduct of the wrongdoer failed because he merely alleged his ignorance of the alleged 
unlawful transactions and did not allege fraud or concealment on the part of the defendant. 


{] 68,1 24 © 1955, Commerce Clearing House, Inc. 
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Mere ignorance of the facts constituting a cause of action does not postpone the operation 
of the statute of limitations. Under the Federal Rules of Civil Procedure, allegations 
of fraud must be set out with particularity. 


See Private Enforcement and Procedure, Vol. 2, { 9010.200. 


For the plaintiff: John Van Brunt, Jr., and David Snellenburg, II (Killoran & Van 
Brunt), Wilmington, Del. 


For the defendants: Thomas Cooch and Thomas S. Lodge (Connolly, Cooch & Bove), 
Wilmington, Del., for The Lionel Corporation. Clement C. Wood (Young and Wood), 
Wilmington, Del., for Rosenbaum’s Inc. Henry M. Canby and James T. McKinstry 
(Richards, Layton & Finger), Wilmington, Del., and Harry E. Sprogell and Joseph Ewing 
(Saul, Ewing, Remick & Saul), Philadelphia, Pa., for John Wanamaker Wilmington, 
Incorporated. Richard F. Corroon (Berl, Potter & Anderson), Wilmington, Del., and 
Lederer, Livingston, Kahn & Adsit, Chicago, Ill, for Sears, Roebuck and Co. Edwin D. 
Steel, Jr., and William S. Megonigal, Jr. (Morris, Steel, Nichols & Arsht), Wilmington, 
Del., and Thomas B. K. Ringe, Miles W. Kirkpatrick, and Frank L. Luce (Morgan, Lewis 


& Bockius), Philadelphia, Pa., for Strawbridge & Clothier. 


[Discrimination Charged] 


Ropney, District Judge [In full text]: This 
matter involves some 27 interrogatories 
propounded by the plaintiff and directed 
to The Lionel Corporation, one of the 
defendants. 


The case, itself, generally alleges a vio- 
lation of the anti-trust laws and is brought 
under the provision of the Robinson-Pat- 
man Act of 1936.1 The complaint alleges 
that the plaintiff is a retail merchant in 
Wilmington, Delaware; that The Lionel 
Corporation is a New York Corporation 
engaged in the manufacture and sale of 
toy electric trains and accessories; that the 
other defendants are also retail merchants 
in Wilmington, Delaware, and engaged in 
competition with the plaintiff in the sale 
of the Lionel products in the Wilmington, 
Delaware, area. The complaint alleges that 
The Lionel Corporation unlawfully dis- 
criminated between the plaintiff and the 
other defendants in that the said Corpora- 
tion granted or allowed to the other defend- 
ants certain discounts, allowances and ad- 
justments not allowed to the plaintiff, and 
thus competition was destroyed and mo- 
nopoly created and continued. The com- 
plaint alleges damages in the sum of $20,000 
and, under the terms of the Act, seeks 
three-fold damages. 


[Interrogatories | 


The present questions concern the 27 
interrogatories. One of these (No. 21) has 


been withdrawn and, by stipulation No, 27 

need not be answered until the present ob- 

jections are determined. One interrogatory 

may be used as an example as all are sub- 

ject to the same discussion and disposition. 
Interrogatory No. 1: 

“What is the dollar volume of the sales 
of Lionel toy electric trains and acces- 
sories made by The Lionel Corporation 
to John Wanamaker Wilmington, In- 
corporated, Strawbridge & Clothier (Wil- 
mington store), Sears, Roebuck and Co. 
(Wilmington store) and Rosenbaum’s, 
Inc., respectively, during each year for 
the period from January 1, 1945, to the 
date of answer of this Interrogatory? * * *” 


[Statute of Limitations] 


To this interrogatory (and to all the 
others), the objection is that it calls for 
information concerning a time outside of 
the applicable Statute of Limitations.’ 
Additional objection is made to Interroga- 
tomes, Noss oO) lel Zen l3.024 2 earide 26 
in that they call for information that is 
not relevant and not reasonably calculated 
to lead to the discovery of admissible evi- 
dence. 

The present action was commenced De- 
cember 29, 1954. 

The consideration of the application, 
force, and effect of the Delaware Statute 
of Limitations upon the interrogatories in 
question naturally divides itself into several 
categories which will be considered in their | 
order. 


PDS) Up 1 Cans Lo, Sor otat. 15267 
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2 It is alleged and assumed that the appli- 
cable Delaware Statute of Limitations is three 
years, as set out in 10 Del. Code § 8106. 
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1. Lionel being a New York Corpora- 
tion, does its absence from the State of 
Delaware toll the Statute of Limitations as 
to all the alleged injuries? 


2. Does the Statute of Limitations begin 
to run from the last overt act of the de- 
fendant? 

3. Does the Statute of Limitations, under 
the facts alleged, begin to run from the 
time the plaintiff first had knowledge of 
the action of the defendant? 


(1) There being no federal Statute of 
Limitations governing the institution of ac- 
tion for three-fold damages under the anti- 
trust laws, so the Statute of Limitations of 
the State where the action is instituted is 
applicable This is precisely the law of this 
District and Circuit.’ 


The appropriate section of the Delaware 
Act is 10 Delaware Code § 8106, as follows: 


“* %* no action to recover damages 
caused by an ‘injury’ unaccompanied with 
force or resulting indirectly from the act 
of the defendant shall be brought after 
the expiration of 3 years from the accru- 
ing of the cause of such action; * * *” 


[Tolling Provisions—Absence From State] 


The plaintiff, in order to answer the fore- 
going Statute, draws attention to the fact 
that Lionel is a corporation of the State 
of New York and cites 10 Delaware Code 
§ 8116, which provides: 


“Tf at the time when a cause of action 
accrues against any person, he is out of 
the State, the action may be commenced, 
within the time limited therefor in this 
chapter, after such person comes into the 
State in such manner that by reasonable 
diligence, he may be served with process 
The vast majority of the cases hold that 

a statutory provision tolling the Statute of 
Limitations during the time defendant is 
not a resident or is absent from a state 
has a direct reference to the inability of the 
plaintiff to secure service of personal proc- 
ess on such defendant. Thus, most courts 
hold that such statutes regarding the toll- 
ing the Statute of Limitations do not have 
the effect of tolling the statute if, notwith- 


3 Williamson v. Columbia Gas & Electric Corp., 
27 F. Supp. 198, aff. 110 F. 2d 15, cer. den. 310 
U.S. 639. 

4See cases collected in 34 Am. Jur. Page 178; 
94NAS TS R485 9 cae Roo ee ean eae ees 
(2) 502. 
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standing such absence, personal service of 
process can be had. In such case the Stat- 
ute of Limitations continues to run during 
the defendant’s absence.* The concluding 
sentence of the Delaware Act (10 Del. Code 
$8116 supra) seems strongly to indicate 
this view. The plaintiff has alleged that 
the defendant, Lionel, since 1945 has main- 
tained a uniform course of conduct in Dela- 
ware with relation to the several other 
defendants and as discriminatory against 
the plaintiff although the plaintiff denies 
knowledge thereof until November 8, 1954. 
The Clayton Act® provides: 

“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant or 
wherever it may be found.” 

It is thus apparent that The Lionel 
Corporation has been at all pertinent times 
liable to suit and that process in such suit 
could be personally served wherever the 
corporation might be found. I am of the 
opinion that the Statute, 10 Delaware Code 
§ 8116 has no effect in this case as tolling 
the Delaware Statute of Limitations, 10 
Delaware Code §8106. In Bauserman uv. 
Blunt, 147 U. S. 647 at 657, it is said “The 
bar of the statute cannot be postponed by 
the failure of the creditor to avail himself 
of any means within his power to prose- 
cute or preserve his claim.” 


In Irvine v. Elliott (Del. Dist. 1913), 203 
Fed. 82, 112, it was held that on questions 
touching the construction or operation of a 
statute of limitations the decision[s] of the 
Supreme Court of the state are conclusive.® 
In the case just mentioned it was held 
(citing Lewis v. Pawnee Bill’s Wild West Co., 
22 Del. (6 Penn.) 316, 66 A. 471, 16 Am. 
Cas. 903) that courts are powerless to add 
exceptions to the statute where the Legis- 
lature has failed to do so. In the present 
case no exception is added to the Statute 
but it is held that under the circumstances 
here present 10 Delaware Code Sec. 8116 
is without application. I am of the opinion 


SAB OR StuGeseaae 
® See cases collected in 34 Am. Jur. Page 53; 
Bauserman v. Blunt, 147 U.S. 647, 652. 
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that 10 Delaware Code §8116 does not 
prevent the application of the Statute of 
Limitations found in 10 Delaware Code 


§ 8106. 


[Accrual of Action—Fraudulent Concealment] 


(2) & (3). Civil actions for treble dam- 
ages under the Act here in question are 
actions seeking compensatory damages. The 
gravamen of the action is found in each 
overt act of the defendant which culminates 
in the damage to the plaintiff. The limita- 
tion of action in civil cases (as distinguished 
from criminal cases where a different rule 
prevails) arises from the injurious overt 
act and as of the time of each invasion of 
the defendant’s rights." 


The plaintiff seeks to avoid the operation 
of the Statute of Limitations by alleging 
his ignorance of the transactions until No- 
vember 8, 1954. The plaintiff then seeks 
to avoid the limitation by the application of 
the rule, developed in Equity, that a Statute 
of Limitations is tolled where knowledge 
is prevented by the fraudulent conduct of 
the wrongdoer. It is sufficient to state that 
the present plaintiff in his complaint does 
not allege fraud in any proper sense. 

Rule 9(b) of the Federal Rules of Civil 
Procedure requires that allegations of fraud 
be set out “with particularity.” There is no 
allegation of fraud, as such, and no sugges- 
tion of particularity, as required by the 
Rule. In Suckow Borax Mines Consolidated, 
Inc., et al. v. Borax Consolidated, Limited, 
et al. [1950-1951 TRrapeE Cases { 62,714], 185 
F. 2d 196, 209, an express allegation of 
‘fraudulent concealment” was held a con- 
clusion of law and not a statement of par- 
ticularity as required by the Rule. 

We have then an allegation of the ignor- 
ance of the plaintiff unaccompanied with 
any proper allegation of fraud or conceal- 


Cited 1955 Trade Cases 
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ment on the part of the defendant. In 
Mastellone v. Argo Oil Corp. 46 Del. 102, 82 
A. 2d 379, the Supreme Court of Delaware 
held that mere ignorance of the facts con- 
stituting the cause of action does not post- 
pone the operation of the Statute of 
Limitations. 


[Rulings on Interrogatories| 


The action was commenced December 
29, 1954. I am of the opinion that the 
Statute of Limitations of three years bars 
recovery for causes of action accruing more 
than three years prior to that date. Since 
the causes of action prior to December 29, 
1951 are barred by the Statute so, I think, 
interrogatories inquiring of events prior to 
that time need not be answered.* There 
can be no relevancy in matters which are 
not in issue or which have no bearing upon 
issues to be litigated. 


With reference to the objection to inter- 
rogatories Nos. 8, 9, 11, 12, 13, 24, 25 and 
26 on the ground of lack of relevancy, this 
opinion will not be extended. An examina- 
tion of the interrogatories in question leads 
to the conclusion that the interrogatories 
are relevant to the issues of this case or 
may lead to the discovery of relevant testi- 
mony concerning the period within the 
Statute of Limitations. 

That portion of the motion objecting to 
the interrogatories which refer to a period 
beyond the time of the Statute of Limita- 
tions is sustained and the defendant need 
not answer said interrogatories concerning 
the period prior to December 29, 1951. 

That portion of motion which refers to 
the period since December 29, 1951 is de- 
nied and the defendant will answer the 
interrogatories as to such period. 

An appropriate order may be submitted. 


[] 68,125] Fanchon & Marco, Inc. and Paramount Hollywood Theatre Corporation 
v. Paramount Pictures, Inc. and American Broadcasting-Paramount Theatres, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
49-562. Filed August 15, 1955. 


8 See Adelman, et al. v. Nordberg Mfg. Co., 6 
IGG, IDE Stersh 


7Park-in Theatres v. Paramount-Richards 
Theatres, 90 Fed. Supp. 727; Henis, et al. v. 
Compania Agricola de Guatemala, et al., 116 
F. Supp. 223 and see 97 A. L. R. 137. 
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Clayton Antitrust Act and Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Who May Bring Suit—Parties Plaintiff—Stockholder’s Derivative Suit—Since a motion 
picture theatre was not entitled to recover damages under the antitrust laws, an operator 
of theatres, which owned fifty per cent of the stock of the theatre, was not entitled to 
maintain a stockholder’s derivative suit against a motion picture producer, which owned 
the other fifty per cent of the theatre’s stock, for damages or injunctive relief under the 
antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, {| 9005.70. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Evidence Admissible to Prove Antitrust Violations—Prior Government Actions—Consent 
Decree—Final Judgment.—In a stockholder’s derivative action charging that a motion 
picture producer (a former stockholder in the corporation in whose behalf the suit was 
brought) conspired to restrain the distribution and exhibition of first-run films Ati al 
specified geographical area, the stockholder relied upon a consent decree entered against 
the producer in a prior Government antitrust action as proof of the alleged conspiracy. 
After noting that there may be a question as to whether such a decree constitutes any 
evidence under Section 5 of the Clayton Act, the court held that the decree did not estab- 
lish the existence of such a conspiracy in that geographical area. Also, the court held 
inadmissible another decree which had been entered against the producer in the Government 
action on the ground that it was not a final judgment within the meaning of Section 5 
of the Act. 


See Private Enforcement and Procedure, Vol. 2, § 9012.260, 9012.300, 9012.410. 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Injunctive Decrees—Third Party’s Interference with Enforcement of Decree.—A motion 
picture producer and an operator of motion picture theatres jointly and equally owned 
the stock of a motion picture theatre. In a Government antitrust proceeding, the producer 
consented to the entry of a decree ordering it to effect the divorcement of its theatre assets 
from its other assets by transferring the theatre assets to a new theatre company and the 
other assets to a new picture company. The producer transferred the stock it owned in 
the above theatre to a new theatre company; however, the operator of theatres, through 
its share in the control of the theatre, refused to recognize the transfer, contending that it 
should have been given the opportunity of acquiring the producer’s stock under the terms 
of a contract. It was held that the producer’s transfer of its stock to the new theatre com- 
pany was pursuant to a decree in a Government antitrust proceeding, and, as such, it 
could not be impeded by any contractual obligations. 


See Department of Justice Enforcement and Procedure, Vol. 2,  8233.500, 8241.65. 


Combinations and Conspiracies—Restricting Use of Competitor’s Product—First-Run 
Motion Picture Films.—A motion picture producer and an operator of motion picture 
theatres jointly and equally owned the stock of a motion picture theatre. The theatre 
and the producer entered into a franchise agreement in which the producer granted the 
theatre a first option to license all of its first-run films, and the theatre agreed to show 
only the producer’s films for 46 weeks of the year. In a stockholder’s derivative suit 
brought by the theatre operator, the franchise agreement was held not to be illegal by 
itself, although the operator contended that the agreement prevented the theatre from 
obtaining films from other producers. The agreement was voluntarily entered into by the 
parties and was not the result of a conspiracy. 


See Combinations and Conspiracies, Vol. 1, J 2005.825. 


Combinations and Conspiracies—Failure to Perform Contract—Excessive Payments— 
Legality—A motion picture producer and an operator of motion picture theatres jointly 
and equally owned the stock of a motion picture theatre. The theatre entered into a 
service contract with a subsidiary of the producer. In a stockholder’s derivative antitrust 
action brought by the theatre operator, it was alleged that the subsidiary failed to provide 
the services which it was required to render and that, therefore, the monthly payment to 
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the subsidiary was excessive. It was held that no cause of action under the antitrust laws 
was stated, in the absence of proof that the contract was the result of a conspiracy or 
monopoly. 


See Combinations and Conspiracies, Vol. 1, J 2005.815. 


Combinations and Conspiracies—Monopolies—Contingent Refusal to License First- 
Run Films—Joint Ownership of Licensee—Refusal to Build Theatre—Legality.—The fact 
that a motion picture producer was willing to enter into a franchise agreement for a first- 
run theatre only upon the condition that it owned fifty per cent of the stock of such theatre 
would not be a violation of the Sherman Act, unless it was established that the producer 
was a party to a conspiracy to monopolize or restrain commerce by means of such an 
agreement. Furthermore, the producer’s refusal to continue plans with a theatre operator 
to build a first-run theatre did not constitute a violation of the Sherman Act, since a 
Government decree prohibited the producer from jointly owning motion picture theatres. 
While the Sherman Act may be designed to promote competition, it does not require that 


a party violate a court decree in order to promote competition. 


See Combinations and Conspiracies, Vol. 1, { 2005.785, 2005.865; Monopolies, Vol. 1, 
{] 2610.170, 2610.720; Department of Justice Enforcement and Procedure, Vol. 2, § 8233.500. 
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For a prior decision of the U. S. Court of Appeals, Second Circuit, see 1953 Trade 
Cases {[ 67,452, reversing an opinion of the U. S. District Court, Southern District of 


New York, 1952 Trade Cases {] 67,295. 


Dawson, District Judge [Jn full text]: 
This is an action tried by the Court with- 
out a jury wherein Fanchon & Marco, Inc. 
(hereinafter called “Fanchon & Marco”), 
as a 50% stockholder of Paramount Holly- 
wood Theatre Corporation (hereinafter 
called “Paramount Hollywood”) seeks, on 
behalf of Paramount Hollywood, treble 
damages and injunctive relief under the anti- 
trust tlaws,} 15.1, 9S:)-C.§ 1,22; 15; against 
Paramount Pictures, Inc. (hereinafter called 
“Paramount”’) and wherein the defendant- 
intervenor, American Broadcasting-Para- 
mount Theatres, Inc. (hereinafter called 
Sa. BEP TY by a counterclaim seeks declara- 
tory judgment that it is a 50% stockholder 
in Paramount Hollywood and seeks an in- 
junction against interference with its rights. 


PROCEEDINGS Prior TO TRIAL 


Originally, the complaint named as plain- 
tiffs (1) Paramount Hollywood, suing in its 
own right for treble damages and injunctive 
relief, (2) Fanchon & Marco, suing deriva- 
tively as a stockholder of Paramount Holly- 
wood for the same damages and other relief 
which was sought by Paramount Hollywood, 
and (3) Fanchon & Marco, suing in its own 
right for the identical damages and relief. 
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The District Court directed a dismissal 
of the amended complaint with leave to 
Fanchon & Marco, suing on its own behalf, 
to serve a second amended complaint con- 
sistent with the views expressed in its opin- 
ion [1952 Trane Cases J 67,295] (107 F. 
Supp. 532). Fanchon & Marco elected not 
to amend and the District Court, by order 
dated February 6, 1953, entered final judg- 
ment dismissing all of the claims alleged in 
the amended complaint. On appeal, the 
Court of Appeals reversed as to the claim 
which Fanchon & Marco alleged deriva- 
tively on behalf of Paramount Hollywood 
and allowed that claim to stand and re- 
manded the action for further proceedings 
consistent with its opinion. It affirmed, 
however, the dismissal of the action asserted 
in the name of Fanchon & Marco on its 
own behalf and the action asserted directly 
in the name of Paramount Hollywood, the 
latter on the ground that Paramount Holly- 
wood had never authorized the bringing of 
a suit in its name [1953 TrapE CASES 
{ 67,452] (202 F. 2d 731). 


Only the derivative right of action re- 
mained for trial. After remand, the District 
Court held extensive pre-trial conferences 
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and entered a pre-trial order which, among 
other things, defined the issues to be tried. 
Tue ISSUES 


The amended complaint is framed exclu- 
sively on alleged violations of the anti-trust 


laws. It is not a suit for breach of con- 
tract. See Leibell, J. at 107 F. 2d 542 and 
548. Fanchon & Marco was afforded an 


opportunity to apply for leave to amend the 
amended complaint to assert any claims not 
based on the anti-trust laws, but elected not 
fo do sow "(202s rerZdeat pie7oo)- 


Therefore, the issues framed in the pre- 
trial order which must, in the absence of 
modification, control the subsequent course 
of the action (Calendar Rule 18, S. D. N. Y.) 
are, except for the counterclaim, framed on 
the basis that the action is solely a deriva- 
tive one for violation of anti-trust laws and 
for the damage to Paramount Hollywood 
alleged to have resulted therefrom. 


The primary issue framed in the pre-trial 
order is issue (1A) in Paragraph 8 which 
reads: 


“(1A) Was there a conspiracy on Octo- 
ber 22, 1941, and for many years thereto- 
fore, among Paramount Pictures, Inc. 
and other corporations engaged in the 
production, distribution and exhibition of 
motion pictures (a) to restrain and mo- 
nopolize for Paramount, its subsidiaries 
and said other corporations engaged in 
interstate trade and commerce, the dis- 
tribution and exhibition of feature motion 
pictures, including the first-runs thereof 
in Hollywood and Los Angeles, and (b) 
to exclude all other persons therefrom 
except on terms and conditions fixed and 
established by the parties to the alleged 
conspiracy?” 


All other issues set forth in the pre-trial 
order (except insofar as they relate to the 
cause of action asserted by the defendant- 
intervenor for declaratory judgment) stem 
from this main issue. 


THE FActs 


Paramount Hollywood is a corporation 
which was formed in 1942 by Fanchon & 
Marco and Paramount to lease and operate 
the Paramount Hollywood Theatre in Hol- 
lywood, California. Fanchon & Marco is 
a company which has been engaged in the 
business of operating motion picture thea- 
tres directly or through affiliated companies 
for many years. It operates, directly or 
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through affiliates or subsidiaries, approxi- 
mately forty motion picture theatres. 


The defendant Paramount was engaged 
in the production and distribution of motion 
pictures and in the exhibition of motion 
pictures through subsidiary or affiliated 
companies. 


In 1933, a subsidiary of Paramount which 
owned the Paramount Downtown Theatre 
in Los Angeles leased that theatre to a 
wholly-owned subsidiary of Fanchon & 
Marco, known as Partmar Corporation, and 
simultaneously entered into a franchise 
agreement with Partmar by which Para- 
mount licensed Partmar to exhibit Paramount 
pictures at the Paramount Downtown Thea- 
tre and which required Partmar to exhibit 
feature pictures released by Paramount. 
The Paramount Downtown Theatre was 
thereafter operated as a “first run” theatre 
for Paramount pictures in Hollywood. 


In 1941, both Fanchon & Marco and 
Paramount wished to open a new first run 
theatre for Paramount pictures in Holly- 
wood. Most of the other major motion 
picture distributors were at that time dis- 
tributing their pictures for simultaneous 
first run in downtown Los Angeles and also 
in Hollywood. 


On October 22, 1941, Fanchon & Marco 
and Paramount entered into a contract 
which, among other things, provided for 
the opening of a theatre in Hollywood to 
be operated by a corporation owned jointly 
and equally by Paramount and Fanchon & 
Marco and which was to be managed by 
Fanchon & Marco. Pursuant to this con- 
tract, Paramount Hollywood was formed 
as a Delaware corporation in February of 
1942. Fanchon & Marco and Paramount 
each contributed one-half of the . money. 
capital and each received one-half of the 
stock and each was given equal representa- 
tion on its Board of four Directors. 


Paramount Hollywood Theatre opened 
under the management of Fanchon & Marco 
on March 18, 1942. Following the opening 
of the theatre and pending negotiation and 
execution of a franchise, Paramount sup- 
plied certain first run pictures for exhibition 
at the theatre, pursuant to agreements made 
from time to time between Paramount and 
Paramount Hollywood. The franchise was 
finally executed by Paramount and Para- 
mount Hollywood on September 5, 1944, 
after negotiations in which Fanchon & 
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Marco and its counsel participated. This 
franchise was made retroactive to March 
18, 1942 and by its terms, was to expire on 
September 30, 1951. 


The franchise provided, among other 
things, that Paramount would license pic- 
tures to Paramount Hollywood and that 
Paramount Hollywood would exhibit at its 
theatre such number of feature photoplays 
so licensed “as shall be necessary to con- 
sume not less than forty-six (46) weeks of 
playing time’ at the theatre during each 
release year, and that Paramount Holly- 
wood would not exhibit feature photoplays 
other than those so licensed for more than 
two consecutive weeks during any month 
of the release year. The franchise provided 
that the terms and conditions, including li- 
cense fees, were to be agreed upon by the 
parties on or before August first next pre- 
ceding the beginning of each release year, 
but if agreement could not be reached, the 
disagreement should be settled by arbitra- 
tion, provided that in such arbitration, the 
terms so fixed shall not be less favorable 
to Paramount than those in effect in the 
preceding year. 

A management agreement between Fan- 
chon & Marco and Paramount Hollywood 
was executed February 24, 1942 under which 
Fanchon & Marco was employed to manage 
the theatre for a fee of 5% of the gross 
receipts, which fee was increased in 1944. 
In 1944, an agreement was entered into 
between Paramount Hollywood and Para- 
mount Theatre Service Corporation, a 
wholly-owned subsidiary of Paramount, 
with the full approval of Fanchon & Marco, 
pursuant to which the Service Corporation 
was employed to render services to Para- 
mount Hollywood for an agreed compensa- 
tion of $175 per week. 

In 1945, Paramount and Fanchon & Marco 
were desirous of opening another first run 
theatre in the Los Angeles area and as a 
result of negotiations which took place, and 
with the approval of both of the stockhold- 
ers of Paramount Hollywood, that corpora- 
tion acquired certain land in the Beverly 
Hills section of Los Angeles with a view 
toward erecting a new theatre thereon. Be- 
fore construction had commenced, but after 
preliminary plans had been drawn up by 
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an architect, the United States District Court 
for the Southern District of New York, in 
an anti-trust action brought by the govern-: 
ment against various motion picture com- 
panies (United States v. Paramount Pictures, 
Inc.*), entered a decree dated December 31, 
1946 [1946-1947 Trape Cases 9 57,526] (70 
F. Supp. 53), which decree prohibited Para- 
mount from thereafter acquiring any theatre 
interest, either directly or through a cor- 
poration in which it held a substantial stock 
interest, and likewise enjoined Paramount 
from performing any existing franchises. 
Paramount thereupon informed Fanchon & 
Marco and Paramount Hollywood that in 
the light of this decree, it could not consent 
as a stockholder of Paramount Hollywood 
to the erection by it of the new proposed 
theatre in Beverly Hills. Paramount pro- 
posed as alternatives either that the land 
be sold and the proceeds divided or that 
the land be divided so that each could build 
a theatre, or that Paramount might sell its 
stock in Paramount Hollywood to Fanchon 
& Marco and that Paramount Hollywood 
could then build a theatre and perhaps 
lease it to Paramount. Fanchon & Marco 
refused to accept any of these alternatives 
and as a 50% stockholder of Paramount 
Hollywood, refused to permit Paramount 
Hollywood to accept any of them. 


In the light of the injunction against per- 
formance of franchises contained in the 
decree of this Court of December 31, 1946, 
Paramount notified Paramount Hollywood 
on March 26, 1947 that it terminated the 
franchise agreement of September 5, 1944, 
effective March 31, 1947. Thereafter, Para- 
mount continued to offer pictures for exhi- 
bition at Paramount Hollywood and actually 
supplied most of the pictures used by the 
theatre between March 31, 1947 and March 
31, 1949 on terms which were negotiated 
and agreed to between Paramount and 
Paramount Hollywood, which terms were 
no less favorable than those prevailing be- 
fore the notice of termination of the franchise. 


CONTENTIONS OF THE PLAINTIFF 


The rambling brief of the plaintiff and 
the apparent inability or unwillingness of 
its counsel at the trial to state with preci- 
sion the basis upon which it contended that 


* [1946-1947 TRADE CASES { 57,470] 66 F. 
Supp. 323 (1946), [1946-1947 TRADE CASES 
757,526] 70 F. Supp. 53 (1946), reversed and 
remanded in part [1948-1949 TRADE CASES 


Trade Regulation Reports 


7 62,244], 334 U. S. 131 (1948), [1948-1949 
TRADE CASES { 62,473] 85 F. Supp. 881 (1949), 
affirmed 339 U. S. 974 (1950). 
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the acts of Paramount violated the anti- 
trust laws makes it difficult to express 
exactly the grounds upon which the plain- 
tiff thinks that it is entitled to relief in this 
action. 


It appears to be the position of the plain- 
tiff that if Paramount Hollywood had not 
been restricted under the franchise to show- 
ing Paramount pictures for 46 weeks in the 
year, it could have obtained pictures from 
other distributors which would have had a 
larger audience appeal and so improved its 
revenues. The President of Fanchon & 
Marco stated that it was impossible suc- 
cessfully to run a motion picture theatre 
with pictures from only one distributor. He 
admitted that the theatre got the “cream” 
of the Paramount pictures (p. 160) but 
contented that successfully to operate a 
theatre, it was necessary to get pictures 
from other distributors (p. 148). The plain- 
tiff contended that Paramount could not 
supply it with enough “A” pictures to let 
the theatre make as much profit as it 
should. However, counsel for plaintiff stated 
frankly: 


“We do not contend that this enterprise 
did not make a profit, and from a certain 
standpoint it made a good profit.” (p. 169). 


The testimony was uncontradicted that 
the inability of Paramount Hollywood to 
get pictures from other distributors was 
the result of the franchise agreement which 
it had voluntarily signed, with the consent 
of both its stockholders, and not the result 
of any conspiracy between the producers. 
There was affirmative testimony that other 
producers were ready to sell their pictures 
to theatres which were primarily showing 
Paramount films, and that there was no 
arrangement or understanding between 
Paramount and other distributors which, 
in the absence of the franchise, would have 
prevented Paramount Hollywood from get- 
ting pictures from other producers. 


Furthermore, the franchise was terminated 
after approximately two years and seven 
months. But thereafter Paramount Holly- 
wood, which was free to get pictures from 
any producer, bought principally Paramount 
pictures. There was no proof that there 
was any conspiracy to prevent it from get- 
ting other pictures at that time or that it 
did any better financially than in the period 
of the franchise. 
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It cannot be said that the franchise agree- 
ment was illegal per se. The United States 
Supreme Court so held in United States v. 
Paramount Pictures [1948-1949 Trape CASES 
1 62,244], 334 U. S. 131, at p. 156 (1948). 
See also Paramount Pictures Theatre Cor- 
poration v. Partmar, 97 F. Supp. 552, at p. 
561 (S. D. Cal., 1951), aff’d 200 F. 2d 561 
(C. A. 9, 1952); aff'd [1954 Trane Cases 
{ 67,674] 347 U. S. 89, at p. 102 (1954). 


The most that can be said about the 
franchise agreement is that Paramount Hol- 
lywood wanted a first option on Paramount 
pictures for first run and that as a condition 
of getting this option, it was willing to agree 
that it would show only Paramount pictures 
for 46 weeks of the year. Whether such 
an agreement was desirable or undesirable 
from a business standpoint is not before 
this Court. Whether the theatre would 
have made a greater or less profit with an- 
other business arrangement is not before 
this Court. Whether Paramount charged 
excessive license fees, which, of course, 
could have been arbitrated by plaintiff if it 
considered them excessive, is not before 
this Court. Whether Paramount breached 
the contract by failing to provide pictures 
of the quality which it should have provided 
under the contract is not before this Court. 
Any such claims would involve causes of 
action which could have been brought in a 
proper forum and do not arise under the 
anti-trust laws. — 


Plaintiff seems to contend, in the second 
place, that Paramount Theatre Service Cor- 
poration did not provide the services which 
it was supposed to provide under the con- 
tract and that, therefore, the monthly stipend 
paid to it was excessive. If the Service 
Corporation did not perform its contract, 
relief could have been sought in an appro- 
priate action. It is not a cause of action 
which arises under the anti-trust laws, in 
the absence of proof that the contract was 
the result of any conspiracy or monopoly. 


Plaintiff may also be contending that 
Fanchon & Marco did not have an oppor- 
tunity to open a first run theatre in Holly- 
wood, except by allowing Paramount to 
own 50% of the stock of the theatre and 
by agreeing to enter into the franchise 
agreement and service contract hereinbefore 
referred to. It must, however, always be 
kept in mind that this is not a suit for the 
benefit of Fanchon & Marco, but a suit for 
the benefit of Paramount Hollywood, which 
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only came into existence after the fifty-fifty 
stock arrangement had been entered into 
and after an understanding had been reached 
that it was to operate as a first run Para- 
mount Theatre. 


However, even if the contention above 
mentioned could be advanced on behalf of 
Paramount Hollywood, it would still leave 
the question as to whether the plaintiff had 
established that the condition of which it 
complained was the result of a conspiracy 
or monopoly which violated the anti-trust 
laws. 


The mere fact that Paramount was willing 
to enter into a franchise agreement for a 
first run theatre in Hollywood only upon 
condition that it owned 50% of the stock 
would not be a violation of the anti-trust 
laws unless plaintiff established that Para- 
mount was a party to a conspiracy to mo- 
nopolize or restrain commerce in the Los 
Angeles area by means of such agreements. 
Chief Judge Clark has well pointed out in 
Fifth and Walnut v. Loew's, Inc. [1948-1949 
TRADE CASES { 62,453], 176 F. 2d 587, at 
p. 590 (C. A. 2, 1949), cert. den. 338 U. S. 
894 (1949): 


“ce 


. The condemnation of joint inter- 
ests in the decision in United States v. 
Paramount Pictures, Inc., D. C. S. D.N. Y., 
70 F. Supp. 53, is not to be regarded as a 
declaration that joint ownership as such 
is illegal. It was made in a suit between 
the United States and various distributors 
and exhibitors on the basis of the partic- 
ular facts of that case, and the presence 
of some of the defendants in the two 
actions did not relieve the plaintiffs in the 
present action from the necessity of satis- 
fying the jury that a conspiracy existed. 
Of course, no one could reasonably con- 
tend that every joint ownership of a 
theatre, irrespective of all surrounding 
circumstances, is a violation of the Sher- 
man Act; and no such decision has ever 
been made. 


When called upon for proof that the con- 
ditions of which plaintiff complained were 
the result of a conspiracy, counsel for plain- 
tiff replied repeatedly that the only proof 
was the Paramount decree of March 3, 1949. 
Although there may be question as to 
whether such a consent decree constitutes 
any evidence at all under §5 of the Clayton 
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Act, 15 U. S. C. § 16, this Court, since the 
trial was without a jury, received the decree 
into evidence. Plaintiff’s attorneys urge 
that the Court should also consider the find- 
ings in the 1946 decree. This decree was 
not offered in evidence and, in any event, it 
would not have been admissible since it 
was not a “final” decree within the meaning 
of §5 of the Clayton Act. Fifth and Walnut 
uv. Loew's, Inc., supra. See Duluth Theatre 
Corporation v. Paramount Pictures [1946-1947 
TrapE CAsEs § 57,629], 72 F. Supp. 625 
(D. C. Minn., 1947); Antitrust Enforcement 
by Private Parties, 61 Yale L. J. 1010, at 
p. 1040 (1952). 

However, neither the decree of 1949 nor 
the previous findings establish that there 
was a conspiracy in the Los Angeles area 
which would have prohibited a theatre from 
operating as an independent first run theatre 
or from obtaining pictures from various 
producers or which would have required a 
theatre to enter into a restrictive franchise 
or enter into a service agreement as a con- 
dition of getting first run pictures.* To 
establish that there was a conspiracy in the 
Los Angeles area which would have brought 
about such a result would have required 
more evidence than the mere submission 
of the 1949 Paramount decree. Theatre 
Enterprises, Inc. v. Paramount Film Distrib- 
uting Corp. [1954 TrapE Cases {| 67,640], 346 
U. S. 537, 543 (1954); Twentieth Century- 
Fox F. Corp. v. Brookside Th. Corp. [1952 
TRADE CASES 67,218], 194 F. 2d 846, 853 
854 (C. A. 8, 1952), cert. den. 343 U. S. 942 
(1952) ; Dipson Theatres v. Buffalo Theatre 
[1950-1951 Trane Cases { 62,896], 190 F. 2d 
951, 957 (C. A. 2, 1951), cert. den. 342 U. S. 
926 (1952); see Sun Theatre Corp. v. RKO 
Radio Pictures [1954 TRrAvE CASsEs { 67,722], 
ZIG mE 2ae 284 290 E (EaeAY 7, 1054) 

Considerable law on the subject has been 
developed out of the prolific litigation here- 
tofore instituted by Fanchon & Marco under 
the anti-trust laws. In Fanchon & Marco 
v. Paramount Pictures [1950-1951 TrRAvE 
Cases J 62,909], 100 F. Supp. 84 (S. D. 
Cal., 1951), cert. den. 345 U. S. 964 (1953), 
aff'd [1954 Trape Cases § 67,843] 215 F. 
2d 167 (C. A. 9, 1954), cert. den. 348 U. S. 
912 (1955), the plaintiff, Fanchon & Marco, 


* The United States Supreme Court said with 
reference to the 1946 decree: 

. there is no finding as to the presence 

or absence of monopoly on the part of the five 

majors in the first-run field for the entire 
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country, in the first-rwn field in the 92 largest 
cities of the country, or in the first-run field 
in separate localities. ...’’ U. 8S. v. Paramount 
Pictures, 334 U. S. 131, at p. 172 (1948). 
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which operated the Baldwin Theatre in 
Los Angeles, brought an anti-trust action 
against various motion picture producers, 
distributors, and exhibitors for damages 
and for an injunction based upon claims 
that the defendants monopolized first run 
motion pictures in Los Angeles and de- 
prived plaintiff of first run motion pictures. 
The District Court properly found that 
before the plaintiff could recover, the Court 
must first be satisfied that the practices of 
which the plaintiff complained were the re- 
sult of joint action and were unreasonable. 
It found that the practices were not a result 
of joint action nor were they unreasonable. 
The Court of Appeals in affirming said, 
after reviewing the record: 


“cc 


... The pattern of licensing used in 
the industry as a whole and in the Los 
Angeles area was lawful. It would be- 
come illegal only if set up by concert of 
action and was unreasonable... . 


“The impression gathered from the 
whole of the record is that of a highly 
competitive industry, in which the man- 
agers of appellant took an active part 
and indeed profited from some of the 
situations of which they now complain. 
It was only when appellant found the 
same conditions operated against it as 
well as in its favor and when its vocifer- 
ous demands that economic law be re- 
pealed in its favor were disregarded, that 
suit was commenced.” (p. 170) 


In Paramount Pictures Theatre Corp. v. 
Partmar, 97 F. Supp. 552 (S. D. Cal., 1951), 
atid 200 She 2d a5Ol a (CaeAss 9 1952) rated 
[1954 TrapE Cases { 67,674] 347 U. S. 89 
(1954), Partmar, a wholly-owned subsidiary 
of Fanchon & Marco, resisted a suit by 
Paramount to regain possession of the 
Paramount Downtown Theatre. Partmar 
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and Fanchon & Marco cross-claimed against 
Paramount alleging that the conspiracy 
which the Court had found in United States 
v. Paramount had resulted in the imposition 
of excessive terms and conditions on Part- 
mar by the lease and franchise which it had 
entered into, i.e., in requiring Partmar Cor- 
poration to license for exhibition at that 
theatre for 46 weeks in each year only pic- 
tures released by Paramount and by impos- 
ing excessive terms and conditions and 
charges for the pictures, and by requiring 
Partmar to pay to Paramount 50% of the 
net receipts from the theatre. The District 
Court found that neither the lease nor the 
franchise was the result of any combination 
or conspiracy of any kind whatsoever in 
violation of the anti-trust laws. The Su- 
preme Court, in affirming, said: 


“Nor would unlimited admission in evi- 
dence of the final decree in Umited States 
v. Paramount Pictures, Inc., supra, have 
aided Partmar. From the decree 
there would have been prima facie evi- 
dence of a conspiracy but no evidence 
that the Partmar lease was a result of 
that conspiracy so as to overturn the 
trial court’s finding in this very proceed- 
ing that no illegality tainted the lease.” 


In the present case, counsel for the plain- 
tiff was repeatedly asked what proof he 
had of an illegal combination or conspiracy 
causing the result of which he complained, 
and he replied that he relied principally 
upon the judgment in United States v. Para- 
mount.* But as the Supreme Court has 
said, that final judgment could not be suf- 
ficient to establish that the matters of which 
plaintiff complained resulted from the con- 
spiracy found in Umted States v. Paramount. 
There was no other competent evidence to 


*The following colloquies by the Court and 
plaintiff’s counsel are illustrative: 

“THE COURT: Mr. Hardy, I think we have 
the picture now of what they said was in- 
jurious to their business. Now I want to find 
out how that was the result of any conspiracy 
between Paramount and others. 

“MR. HARDY: Well, if your Honor please, 
we rely largely and must rely largely upon 
the judgment in the Paramount case.’’ (S. M. 
p. 567) 

“THE COURT: Now all of the evidence from 
people who have been here, except the people 
representing the plaintiff, is that they had a free 
market in pictures, and they might prefer to 
put them in a theatre owned by themselves, or 
something of that nature, but that is not an 
indication that there was a conspiracy to de- 
prive this theatre of an opportunity to get 
first-run pictures. As a matter of fact, if the 
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company had not entered into this agreement 
with Paramount Pictures whereby it agreed that 
Paramount should have the right to have its 
Pictures run 46 weeks of the year, I suppose 
they would have been perfectly able to go 
out and say to other companies, ‘Will you 
sell us pictures?’ Maybe they wouldn’t but the 
fact that they wouldn’t is not sufficient unless 
you can prove that there was a combination 
between the companies, which was a violation 
of the anti-trust laws in this particular area 
with reference to this particular theatre. 

“MR HARDY: It is my contention, your 
Honor, that if we shall succeed in introducing 
the judgment [in U. S, v. Paramount] and the 
findings of fact, we are certainly well on our 
way to establishing that, and I am frank to 
say that I have some doubt as to whether I 
shall be able to do so without that. .. .” 
(S. M. pp. 624-626) 
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show that the original agreement for the 
- formation of Paramount Hollywood or the 
division of its stock or the franchise agree- 
ment or the service agreement with the 
Service Corporation were the result of a 
combination or conspiracy with any other 
parties or a monopoly in violation of the 
anti-trust laws. In fact, the evidence was 
quite to the contrary. 

Plaintiff also seems to contend, in the 
third place, that when Paramount, as a 50% 
stockholder of Paramount Hollywood, re- 
fused in 1946 to continue with plans to have 
that corporation build another theatre in 
Beverley Hills, this refusal constituted a 
violation of the anti-trust laws. Nowhere 
in the case was there any evidence pre- 
sented that Paramount had conspired not 
to erect other theatres in the Los Angeles 
area. In fact, the evidence is distinctly to 
the contrary. From 1944 until the end of 
1946, Paramount was actively urging Para- 
mount Hollywood to go ahead with the 
construction of a new theatre in Beverley 
Hills. But when the decree of this Court 
in United States v. Paramount was entered 
on December 31, 1946 which enjoined Para- 
mount from “jointly owning motion picture 
theatres with independents through 
stock interests in theatre buildings” (70 F. 
Supp. at p. 72), Paramount understandably 
did not wish to go ahead with the erection 
of a new theatre which might run afoul of 
this decree. As a business decision, it de- 
cided, as a stockholder of Paramount Holly- 
wood, not to go along with any plan for 
erecting a new theatre. It suggested di- 
viding the land in Beverley Hills so that 
Fanchon & Marco could erect a separate 
theatre—which certainly did not seem to 
indicate a desire to restrict competition— 
but Fanchon & Marco refused. The course 
of conduct of Paramount in this matter 
was certainly not evidence of a violation of 
the anti-trust laws, nor was there any proof 
that it was the result of any combination, 
conspiracy or monopoly. While the Sher- 
man. Act may be designed to promote 
competition, it does not require that a 
party commit contempt of Court in order 
to promote competition. 


THe COUNTERCLAIM OF THE INTERVENOR 


The intervenor, AB-PT, by a counter- 
claim, seeks a judgment that it is the lawful 
owner of the Class B stock of Paramount 
Hollywood, constituting 50% of the out- 
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standing stock of the company. These 
shares were issued to Paramount at the 
time of the organization of Paramount 
Hollywood. The certificate of incorporation 
of Paramount Hollywood contained a sec- 
tion which provided, in substance, that 
Paramount could not dispose of or transfer 
these shares until it shall first have tendered 
such stock for sale to the stockholders 
holding the Class A stock (Fanchon & 
Marco) at the same price at which Para- 
mount had received an offer from any stock- 
holder not a stockholder of the “B” stock. 
This section provided, however, that Para- 
mount might transfer these shares to “any 
corporation to which substantially all of the 
business and assets, or substantially all of 
the theatre exhibition business and assets 
(including shares of stock in theatre oper- 
ating or holding corporations), of Para- 
mount Pictures, Inc. shall be transferred.” 

The consent decree of this Court dated 
March 3, 1949, as modified by an order 
dated December 15, 1949, in United States 
v. Paramount Pictures, Inc., provided in 
Section V-A as follows: 


“The defendant, Paramount Pictures, 
Inc., is ordered to effect the divorcement 
of its theatre assets located in the United 
States from its other assets by transfer- 
ring on or about December 31, 1949, or as 
soon thereafter as practicable but in no 
event later than March 3, 1950, such 
theatre assets to the New Theatre Com- 
pany and such other assets to the New 
Picture Company and thereafter to 
dissolve.” 


Pursuant to the direction in this decree, 
Paramount endorsed the shares of stock 
which it held in Paramount Hollywood to 
the “New Theatre Company’—AB-PT— 
and delivered the shares to Paramount 
Hollywood for transfer on the books of 
that corporation. The transfer was made 
about December 30 or 31, 1949, and a new 
certificate in the name of AB-PT was issued 
on or about January 3, 1950. 


The President and Treasurer of Para- 
mount Hollywood who were elected by 
Fanchon & Marco, as the holder of the 
Class A shares, have refused to recognize 
the transfer of such stock on the books, 
have refused to recognize AB-PT as a 
stockholder, or to allow such stockholder to 
elect directors of the corporation or to have 
access to the books of account of Paramount 
Hollywood and have attempted to take ac- 
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tion on behalf of Paramount Hollywood 
without notice to, or consultation with, 
the Class B stockholders or directors nomi- 
nated and elected by AB-PT. Fanchon & 
Marco appear to have taken the position 
that Paramount could not transfer the shares 
to AB-PT without first offering the shares 
to Fanchon & Marco and that, therefore, 
the transfer was void and that the only 
directors authorized to represent the cor- 
poration are those elected by Fanchon & 
Marco, thus disenfranchising the holders of 
the other 50% of the stock and taking to 
themselves the entire management and con- 
trol of Paramount Hollywood. 


Paramount has taken the position, in the 
first place, that the transfer of the shares 
to AB-PT was within the exception pro- 
vided in the certificate of incorporation as 
a transfer to a corporation to which sub- 
stantially all of the business and assets, or 
substantially all of the theatre exhibition 
business and assets, of Paramount have 
been transferred. The evidence, however, 
is that only interests in domestic theatres 
(i.e., in the United States) were transferred 
to the New Theatre Company. The inter- 
ests in domestic theatres constituted on a 
“book net worth” basis on December 31, 
1949 approximately 80% of the total invest- 
ment of Paramount in its theatre exhibition 
business and assets. The number of thea- 
tres in which Paramount Pictures, Inc. had 
interests on December 31, 1949 in the United 
States was approximately 81% of the total 
number of theatres in which it had invest- 
ment. Therefore, it transferred substantially 
80% of its theatre assets to the New Theatre 
Company, which is now AB-PT. 80% 
would not be “substantially all of the 
theatre exhibition business and_ assets.” 
Burnet v. Bank of Italy, 46 F. 2d 629 (C. A. 
9, 1931), cert. den. 283 U. S. 846 (1931); 
United States v. Cleveland P. & E. R. Co., 
42 F. 2d 413 (C. A. 6, 1930); Wadhaus & 
Co, v. United States, 67 Ct. Cl. 235 (1929); 
cf. Blue Ridge Lumber Products, Inc. v, 
Nelson, 213 F, 2d 451 (C. A. 2, 1954). 


However, the transfer by Paramount to 
AB-PT of its stock in Paramount Holly- 
wood was pursuant to a decree of this 
Court in an anti-trust proceeding and as 
such, it could not be impeded by any con- 
tract obligations. Continental Ins. Co. v, 
United States, 259 U. S. 156, 171 (1922); 
United States v. Southern Pac. Co., 259 U. S. 
214, 234, 235 (1922) ; see Philadelphia B & W 
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RR Co. v. Schubert, 224 U. S. 603, 613, 614 
(1912); Fed. Radio Comm. uv, Nelson Bros. 
Co., 289 U. S. 266, 282 (1933); Otis & Co. 
v. S. E. C., 323 U. S. 624, 638 (1945); N. Y. 
Trust Covw.aS, BS 6.32) 2746276 
(C. A. 2, 1942), cert. den. 318 U. S. 786 
(1943) ; Sproles v. Binford, 286 U. S. 374, 
390, 391 (1932). 


The transfer was one which Paramount 
had to make and when made, had to be 
recognized by Paramount Hollywood and 
Fanchon & Marco. The transfer was made 
and AB-PT is the registered owner of the 
stock. As such, it is entitled to have its 
rights as a stockholder recognized. The 
transfer was not one which was void. It 
therefore does not give Fanchon & Marco 
an excuse for disregarding the transfer or 
for assuming that it is the only stockholder 
of Paramount Hollywood entitled to elect 
directors or to participate in the manage- 
ment of the corporation. The attitude of 
Fanchon & Marco has been high-handed 
and without justification. If Fanchon & 
Marco believe that they have a contract 
right to acquire the stock now held by 
AB-PT, they could assert that right in a 
proper cause of action. They cannot, how- 
ever, take the law into their own hands, 
disregard the transfer, disregard the rights 
of registered stockholders, and operate a 
company in disregard of the wishes or 
interests of the other 50% registered 
stockholder. ; 


It may be pointed out that AB-PT, under 
the provisions of the decree of March 3, 
1949, as modified by an order dated Decem- 
ber 15, 1949, had to file with the Court its 
consent to be bound by certain of the re- 
quirements of the Paramount consent decree, 
one of which is that it must terminate the 
existing joint ownership of the Paramount 
Hollywood Theatre. The requirement of 
this decree that this joint interest be ter- 
minated has been stayed by an order of 
this Court dated March 7, 1951 until six 
months after final determination of this 
case. The order was made after notice to 
the plaintiffs in this case. Therefore, after 
final determination of this case, the joint 
interest of AB-PT and Fanchon & Marco. 
in Paramount Hollywood will have to be 
terminated, and at that time, any restrictions 
on the sale of stock now registered in the 
name of AB-PT will be binding and. Fan- 
chon & Marco can assert their rights to 
have the stock tendered to them in accord- 
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ance with the provisions of the certificate 
of incorporation. 


OTHER DEFENSES OF THE DEFENDANTS 


In view of the decision of the Court that 
plaintiff has not established a cause of ac- 
tion under the anti-trust laws, it becomes 
unnecessary to consider certain defenses of 
the defendants in which they urge that 
certain of the causes of action are barred 
by the Statute of Limitations and that the 
plaintiff is estopped to claim the existence 
,of a conspitacy or monopoly in Los Angeles. 


CoNCLUSION 


1. Neither the defendant nor the defendant- 
intervenor has done anything forbidden by 
the anti-trust laws to the injury of Para- 

.mount Hollywood’s business or property. 

2. Paramount Hollywood is not entitled 
to recover any damages from the defendant 
or the defendant-intervenor, or either of 
them, and consequently Fanchon & Marco 
is not entitled, as a stockholder of Para- 
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defendant-intervenor for such damages or 
for injunctive relief. 


3. Defendant and defendant-intervenor are 
each entitled to judgment that Paramount 
Hollywood take nothing from them, or 
either of them, and that said defendant and 
defendant-intervenor recover their respective 
costs herein. 

4. Defendant-intervenor is entitled to 
judgment that it is the registered and lawful 
owner and holder of 400 shares of the Class 
B stock of Paramount Hollywood Theatre 
Corporation. 

5. Defendant-intervenor is likewise en- 
titled to an injunction permanently restrain- 


-ing Fanchon & Marco and Paramount 


Hollywood, and their respective officers, 
directors, agents, servants and employees 
from interfering in any way with the proper 
exercise by the defendant-intervenor of its 
rights as the owner and holder of said 
shares of stock in Paramount Hollywood. 

The findings of fact and conclusions of 
law are being filed simultaneously with 


mount Hollywood, to maintain this de- 
rivative suit against the defendant or the 


this opinion. 


[ 68,126] United States v. Textile Refinishers Association, Inc.; Morris Kupsenal, 
Isidore Feingold and Samuel Kupsenal, doing business as Atlas Cloth Sponging Co.; 
Morris Greenberg and Sadie Greenberg, doing business as Greenberg Textile Shrinkers; 
Morris Horowitz and Goldie Horowitz, doing business as Perfect Cloth Shrinking Works; 
Fanny Orlins and Martin G. Orlins, doing business as Phil-Or Textile Shrinking Co.; 
Abraham E. Hulnick and Marian Tannenbaum, doing business as Service Sponging Co.; 
Active Finishing Corp.; American-London Shrinkers Corporation; Artex Shrinkers, Inc.; 
The Chatham Cloth Sponging Works, Inc.; Eastern Textile Shrinkers, Inc.; Expert 
Cloth Sponging Co., Inc.; Imperial Textile Finishers Co., Inc.; Interstate Shrinking 
Corporation; The L. & L.-Rigby Shrinkers, Inc.; Lafayette Cloth Examiners and 
Shrinkers, Inc.; Lennon Shrinking Co., Inc.; Liberty Shrinkers Corp.; The Linen Shrink- 
ing Co.; Manhattan Cloth Finishing Co., Inc.; The Merit National Shrinking Works, 
Inc.; Midtown Textile Refinishers, Inc.; Model-Arrow Examining & Shrinking Corpora- 
tion; Herman Moritz Shrinking Corp.; Napptex Finishing Corp.; Peerless Textile Finish- 
ing Corporation; Progress Cloth Sponging Works, Inc.; The Theodore Tiedemann 
Corporation; Uneeda Cloth Sponging Works, Inc.; Union Cloth Sponging Works, Inc.; 
United States Cloth Sponging Company, Inc.; World Examining Works; Textile Finishers 
Clearing House, Inc.; Textile Examiners and Finishers Union, Local 18205; The Cloth 
Sponging Drivers and Helpers’ Union, Local 363. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 67-377. Filed August 26, 1955. 


Case No, 1106 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Customers—Textile Refinishers, Associations, and Labor Unions.—-Examiners and spongers 
of woolen cloth, their trade association and clearing house, and two labor unions were 
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enjoined by a consent decree from entering into any agreement (1) to allocate the account 
of any manufacturer or miller to any examiner or require any manufacturer or miller to 
furnish its cloth for examining or sponging to any particular examiner, (2) to prevent 
any manufacturer or miller from doing business, or from ceasing to trade, with any 
examiner without the consent of the association or any other defendant or central agency, 
(3) to refuse to examine and sponge cloth for any manufacturer or miller or prevent and 
restrain any examiner from doing business, or from ceasing to trade, with any manufacturer 
or miller, (4) to seek or obtain the approval of the clearing house or any other central 
agency before performing any service for a prospective new account or refuse the account 
if so advised by the clearing house, (5) to register the account of any customer of any 
examiner as belonging to any examiner, or (6) to assign any account for collection to the 
clearing house or any other central agency. 


See Combinations and Conspiracies, Vol. 1, J 2005.468, 2017.121, 2101.063; Monopolies, 
Vol. 1, { 2610. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—Examiners and spongers of woolen cloth, their trade association and clearing house, and 
two labor unions were enjoined by a consent decree from entering into any agreement to 
fix or maintain prices, discounts, or conditions of payment for examining and sponging. 


See Combinations and Conspiracies, Vol. 1, 7 2011.181. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Union and Other Activities —A consent decree entered against examiners and 
spongers of woolen cloth, their trade association and clearing house, and two labor unions 
provided that nothing in the decree shall be construed as (1) precluding any examiner, 
acting individually, from voluntarily availing itself of the collection or credit facilities of 
the clearing house or any central agency other than the association, (2) preventing the 
clearing house or any central agency other than the association, upon inquiry by an 
examiner, from advising that examiner as to the credit rating of any particular manufac- 
turer and whether his account is acceptable for assignment to the clearing house, or 
(3) preventing any examiner from entering into or carrying out a lawful contract with any 
miller or manufacturer to perform work on an exclusive basis. The decree further 
provided that nothing contained in certain prohibitory provisions of the decree shall be 
construed as preventing the unions from engaging in any lawful labor union activity 
sanctioned by state or federal labor law. : 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.45, 8321.48. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Disposal of Records—Notice of Discontinuance of Allocation System.—A consent 
decree entered against an association of examiners and spongers of woolen cloth ordered 
the association to destroy those portions of its files and records as constitute the registra- 
tions of the accounts of its members and to advertise in specified publications that the 
allocation system of the association has been discontinued. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8301.60. 


Combinations and Conspiracies—Consent Decree—Labor Unions—Trade Associa- 
tions—Practices Enjoined—Identity of Customers—New Accounts.—A consent decree 
prohibited an association of examiners and spongers of woolen cloth and two labor unions 
from reporting to any defendant or any examiner the identity of any customers or proposed 
customers of any examiner. The decree further prohibited the unions from receiving from 
any defendant or any examiner reports of the identity of any customers or proposed customers 
of any examiner, and prohibited the association and a clearing house from disclosing the identity 
of any customer of any examiner to any other examiner or advising any examiner to accept or 
refuse any account. The decree also prohibited the above defendants, members of the 
association, and a clearing house from renewing the provisions of the collective bargaining 
agreements between the unions and examiners prohibiting any member of the union from 
canvassing or seeking new accounts for his respective employer. 


See Combinations and Conspiracies, Vol. 1, 7 2017.148, 2101.063. 
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i Department of Justice Enforcement and Procedure—Consent Decrees—Modification— 
Prior Decree Superseded.—A consent decree entered in 1955 against examiners and 
spongers of woolen cloth, their trade association and clearing house, and two labor 


unions provided that the provisions 


of a consent decree entered in 1936 against the 


defendants shall continue in effect until one year from the date of the filing of the 1955 
decree, at which time such provisions shall become inoperative and superseded by the 
provisions of the 1955 decree, which shall become effective at that time. 


See Combinations and Conspiracies, Vol. 1, §2017.307; Department of Justice 
Enforcement and Procedure, Vol. 2, f 8321.22, 8361.29, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore, 
Jr., George L. Derr, Richard B. O’Donnell, and John D. Swartz, Special Assistants to the 
Attorney Generali; and Morris F. Klein, Lawrence Gochberg, and Moses M. Lewis, 


Trial Attorneys. 


For the defendants: 
counsel), New York, N. Y. 


Final Judgment 
[Prior Decree| 


WIiLiiAM B. Hervanps, District Judge [/n 
full text|: The United States of America, 
having filed a petition in equity, No. 83-26, 
in this Court, on May 1, 1936; the defend- 
ants in that proceeding having appeared and 
filed their answers to such petition denying 
the substantive allegations thereof; the peti- 
tioner and the defendants, by their attorneys 
therein, having consented to the entry of a 
decree without trial or adjudication of any 
issue of fact or law therein, and without 
admission by any party in respect of any 
such issue; a decree having been entered 
and filed in this Court on May 1, 1936, 
pursuant to said consent; plaintiff, United 
States of America, thereafter having filed 
its complaint herein on June 29, 1951, chal- 
lenging practices alleged to have been com- 
mitted by the defendants of a character 
akin to those covered by the aforesaid 
decree but which were not covered by said 
decree; defendants herein having appeared 
and filed their answers to such complaint, 
denying the substantive allegations thereof, 
and plaintiff and defendants, by their attor- 
neys herein, having severally consented to 
the entry of this Final Judgment, to cover 
the subject matter of said complaint herein 
as well as to cover and supersede the 
provisions of the consent decree of May 1 
1936, without trial or adjudication of any 
issue of fact or law in either proceeding, and 
without admission by any party in respect 
of any such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
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herein, and upon the consent of the parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 

This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a claim against the 
defendants under Sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled 
“An act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 

II 
[Definitions] 

As used in this Final Judgment: 

(A) “Examine and sponge” means the 
inspection of woolen cloth for defects, the 
measurement thereof and the application 
thereto of one or more of the processes of 
sponging or shrinking, double sponging or 
shrinking, decating, london or water shrink- 
ing, and refinishing, designed to prevent 
subsequent shrinkage of such cloth; 

(B) “Person” means any individual, cor- 
poration, partnership, association or any 
other business or legal entity; 

(C) “Manufacturer” means any person 
engaged in the business of designing and 
producing wearing apparel; 

(D) “Miller” means any person engaged 
in the business of manufacturing cloth; 

(E) “Examiner” means any person en- 
gaged in the business of examining and 
sponging; 

(F) “The Association” means the de- 
fendant Textile Refinishers Association, Inc.; 
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(G) “The Clearing House” means the 
defendant Textile Finishers Clearing House, 
Ines 

(H) “The Unions” means the defendants 
Textile Examiners and Finishers Union, 
Local 18205, and The Cloth Sponging, 
Drivers and Helpers’ Union, International 
Brotherhood of Teamsters, Chauffeurs, and 
Helpers, Local 363, and each of them; 

(1) “The 1936 Case” means the case en- 
titled “United States v. Textile Refinishers 
Association, Inc., et al. (S. D. N. Y., Equity 
83-26),” and “The 1936 Decree” means the 
consent decree filed therein. 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its members, directors, agents, 
employees, subsidiaries, successors and as- 
signs, and to all other persons in active 
concert or participation with any such de- 
fendant who shall have received actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 

[Allocation of Accounts—Price Fixing] 

Defendants are jointly and severally en- 
joined and restrained from entering into, 
adhering to, renewing, maintaining or fur- 
thering, directly or indirectly, or claiming 
any rights under any contract, combination, 
agreement, understanding, plan, program or 
course of action with each other or any 
other person to: 

(A) Allocate the account or part of the 
account of any manufacturer or miller to 
any examiner or require any manufacturer 
or miller to furnish its cloth for examining 
or sponging to any particular examiner; 

(B) register the account of any customer 
of any examiner as belonging in whole, or 
in part, to any examiner; 

(C) prevent or restrain any manufacturer 
or miller from doing business (including 
transporting and delivering of cloth), or 
from ceasing to trade, with any examiner 
without the consent of the Association or 
any other defendant or central agency; 

(D) refuse to examine and sponge cloth 
for any manufacturer or miller, or prevent 
and restrain any examiner from doing busi- 
ness (including transporting and delivering 
of cloth), or from ceasing to trade, with 
any manufacturer or miller; 
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(E) assign, or require the assignment of, 
any account for collection to The Clearing 
House or any other central agency; 

(F) seek or obtain the approval of The 
Clearing House, or any other central agency, 
before performing any service for a prospec- 
tive new account or refuse the account if so 
advised by The Clearing House; 

(G) fix, determine, establish or maintain 
prices, discounts or terms or conditions of 
payment for examining and sponging for 
any third person. 

\W 


[Identity of Customers] 


The Clearing House and the Association 
are jointly and severally enjoined and re- 
strained from: 

(A) Disclosing the identity of any cus- 
tomer of any examiner to any other exami- 
ner or the agents or employees thereof, 
except as such disclosure may be incidental 
to the normal pursuit of the activities per- 
mitted of subsections (A)(1) and (2), of 
Section VIII of this Final judgment; 

(B) advising any examiner to accept or 
refuse any account. 


VI 


The Unions and the Association are 
jointly and severally enjoined and restrained 
from, through their respective represent- 
atives acting on their behalf, directly or 
indirectly, reporting to any defendant or any 
examiner the identity of any customers or 
proposed customers of any examiner; and 
the Unions are jointly and severally en- 
joined and restrained from, through their 
respective representatives acting on their 
behalf, directly or indirectly, receiving from 
any defendant or any examiner reports of 
the identity of any customers or proposed 
customers of any examiner. 


thiVvall 
[Rights Under Rules and Agreements] 


Each defendant is jointly and severally 
enjoined and restrained from entering into, 
continuing or claiming any rights under, 
or renewing: 

(A) Any provision of the “Rules on Ac- 
counts,” annexed as Exhibit C-2 to defend- 
ants’ Answer herein; 

(B) The provisions of the collective bar- 
gaining agreements between the Unions 
and examiners prohibiting any member of 
the Union from at any time canvassing or 
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seeking new accounts for his respective em- 
ployer; 

(C) any provision of any agreement or 
understanding between defendants incon- 
sistent with any of the provisions of this 
Final Judgment, including, but not limited 
to, (1) the “Operating Agreement,” an- 
nexed as Exhibit A to the Answer of de- 
fendants in the 1936 case, or (2) any rule or 
regulation of the Association. 


VIII 
[Permissive Provision] 

(A) Nothing in this Final Judgment shall 
be construed as: 

(1) precluding any examiner, acting in- 
dividually, from voluntarily availing itself 
of the collection or credit facilities of The 
Clearing House or any central agency other 
than the Association, including the factoring 
of accounts; 

(2) preventing The Clearing House or 
any central agency other than the Associa- 
tion, upon inquiry by an examiner, from 
advising that examiner as to the credit 
rating of any particular manufacturer and 
whether his account is acceptable for as- 
signment to The Clearing House; or 

(3) preventing any examiner from enter- 
ing into or carrying out a lawful contract 
with any miller or manufacturer to perform 
work on an exclusive basis. 

(B) Nothing contained in subsections 
(C). or (D) of Section IV of this Final 
Judgment shall be construed as preventing 
the Unions from engaging in any lawful 
labor union activity sanctioned by state or 
federal labor law. 

IX 


[Effective Date, Prior Decree, Destruction 

of Files] 

(A) The provisions of the 1936 Decree 
shall continue in effect until one (1) year 
from the date of the filing of this Final 
Judgment, at which time such provisions 
shall become inoperative and superseded by 
the provisions of this Final Judgment, 
which shall become effective at that time; 

(B) Within thirty (30) days after the 
expiration of said year, defendant Asso- 
ciation shall destroy those portions of its 
files and records as constitute the registra- 
tions of the accounts of its members; 

(C) Within sixty (60) days after the 
expiration of said year, the Association shall 
advertise in the Daily News Record and 
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Women’s Wear Daily in a form satisfactory 
to the plaintiff that the allocation system of 
the Association has been discontinued; 

(D) Within thirty (30) days thereafter, 
defendants shall report to the plaintiff herein 
with respect to the affirmative action taken 
to comply with the terms of this Final 
Judgment. 

x 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted (1) access during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any matters contained in this 
Judgment, and (2) subject to the reasonable 
convenience of such defendant and without 
restraint or interference from it, to inter- 
view officers or employees of such defendant, 
who may have counsel present, regarding 
any such matters; and upon such request 
such defendant shall submit such reports 
in writing with respect to the matters con- 
tained in this Judgment as may from time 
to time be necessary to the enforcement 
of this Judgment. No information obtained 
by the means provided in this Section shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Judgment or as other- 
wise required by law. 


XI 
[Jurisdiction Retained] 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the amendment 
or modification of any of the provisions 
hereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


EE 
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Syracuse Broadcasting Corp. v. Newhouse ae2ts 


[ 68,127] Syracuse Broadcasting Corporation v. Samuel I. Newhouse, The Herald 
Company, The Post-Standard Company, and Central New York Broadcasting Corporation. 


In the United States District Court for the Northern District of New York. Civil 
Action No. 4548. Argued May 23, 1955. Submitted June 30, 1955. Decided August 18, 1955. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Sherman Act Violations—Injury to the Plaintiff and to the 
Public.—In a treble damage action against newspaper publishers, a radio and television 
station, and a stockholder and officer of each of the preceding defendants, a radio station 
charged that the defendants conspired to unreasonably restrain and monopolize the dis- 
semination of news and advertising in violation of Sections 1 and 2 of the Sherman Act. 
The radio station alleged that the defendants circulated false reports as to its financial 
condition; that the newspapers gave unfavorable publicity to news items concerning it and 
failed to publish news items as to personalities and events which concerned it; that it was 
placed in a disadvantageous competitive position by reason of the newspapers giving the 
radio and television station and its advertisers free advertising news items; that the news- 
papers exchanged with the radio and television station space for time; that the newspapers 
adopted the unit or combination rate for advertising; that advertisers desiring space in one 
of the newspapers were required to purchase advertising time from the radio and television 
station; and that the newspapers charged it a prohibitive rate for its advertising. The 
defendants were granted a summary judgment on the ground that any burden imposed 
upon the radio station was indirect, incidental, and insufficient to support a cause of action. 
The allegations either failed to establish an injury to the public and direct damage to the 
radio station or were not supported by facts. 


See Private Enforcement and Procedure, Vol. 2, 1 9009.275, 9009.475. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Clayton and Robinson-Patman Act Violations.—In a treble 
damage action against newspaper publishers, a radio and television station, and a stockholder 
and officer of each of the preceding defendants, a radio station contended in a pretrial 
order that the defendants violated Sections 7 and 8 of the Clayton Act. The claims were 
dismissed on the ground that the allegations of the complaint were insufficient to support 
separate causes of action based upon a violation of the sections: The complaint contained 
no intimation that the sections afforded an independent basis of jurisdiction or recovery, 
and a violation of the sections standing alone could not directly harm or damage the radio 
station. Also, claims that the defendant violated Section 2 of the Clayton Act and Section 3 
of the Robinson-Patman Act were dismissed on the ground that the allegations of the 
complaint were insufficient to support separate claims for relief under these laws. 


See Private Enforcement and Procedure, Vol. 2, 1 9009, 9009.750, 9009.950. 


Combinations and Conspiracies—Monopolies—Practices—Unit or Combination Adver- 
tising Rates—Tie-In Sales—In a treble damage action against newspaper publishers, a 
radio and television station, and a stockholder and officer of each of the preceding defend- 
ants, a radio station charged that the newspapers, pursuant to conspiracy to restrain and 
monopolize the dissemination of news and advertising, adopted a unit or combination rate 
for advertising which required national advertisers to have their advertisements published 
in both newspapers at a definite lineage rate. In ruling that the unit rate was not illegal, 
the court held that public harm and private damage must be shown; that the newspapers 
had no direct or immediate newspaper competition; and that the plaintiff radio station was 
engaged in a business which dealt with an entirely different form of advertising. Also, the 
court ruled that the fact that the newspapers were owned by separate corporations did not 
affect its ruling. A charge that advertisers desiring space in one of the defendant news- 
papers were required to purchase advertising time from the defendant radio and television 
station was held to have no basis in fact. 


See Combinations and Conspiracies, Vol. 1, J 2005.848; Monopolies, Vol. 1, § 2610.850. 
1 68,127 
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Combinations and Conspiracies—Proof of Unlawful Conspiracy—Common Ownership 
of Corporations.—Common ownership and control does not liberate corporations from the 
antitrust laws, and they do not determine the applicability of the Sherman Act. Unreason- 
able restraint rather than the form of the alleged conspirators is the problem. 


See Combinations and Conspiracies, Vol. 1, J 2005.400. 


Monopolies—Monopolization—Existence of Monopoly.—Where there were five sepa- 
rately owned radio broadcasting stations in a city, a court held that it was obvious that 


there was no monopoly in radio broadcasting. 


See Monopolies, Vol. 1, J 2510.100. 


For the plaintiff: Smith and Sovik (Laurence Sovik, of counsel), Syracuse, N. Y. 
For the defendants: Bond, Schoeneck & King (Tracy H. Ferguson, of counsel), 


Syracuse, N. Y. 


Motion To Dismiss The Complaint And 
. For Other Relief 
Decision 


BRENNAN, District Judge [Jn full text]: 
This action is based upon the provisions of 
it lemlonUe Susy ASe Sections! 2.13 misa 
and 15 to recover treble damages because 
of the alleged violations of the above stat- 
utes generally referred to as the anti-trust 
laws. 


The action was started about Nov. 24, 
1952. The subsequent proceedings looking 
to the framing of the issues and the prepa- 
ration for trial have been accompanied by 
more than the usual delays and disagree- 
ments. Several motions have been passed 
upon by the Court, pretrial hearings have 
been held and many informal conferences 
between the Court and counsel have occurred 
all of which have culminated in the present 
motion. 

[Parties] 


The plaintiff may be described as a radio 
operating corporation located at Syracuse 
N. Y. Its identifying letters are WNDR 
and it will be so referred to in this decision. 


The defendants, Herald Company and 
Post-Standard Company are New York 
corporations, publishing the only daily and 
Sunday newspapers at the City of Syracuse 
N. Y., the Herald Journal, published by the 
Herald Company, being an evening news- 
paper and the Post-Standard published by 
the Post-Standard Co. being a morning 
newspaper. Each of the said defendants 
publish a Sunday newspaper, known as the 
Herald American and the Post Standard 
respectively. Central New York Broadcast- 
ing Corporation may be described as a radio 
broadcasting corporation operating its sta- 
tion at Syracuse N. Y. It also operates a 
television station at Syracuse, both business 
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enterprises being known by the symbols 
WSYR. It will be so referred to through- 
out this decision. 


Samuel] I. Newhouse is an individual who 
at the times mentioned in the complaint by 
reason of his stock ownership and as officer 
and director exercised control over the three 
corporate defendants. 


[Complaint] 


The amended and supplemental complaint, 
filed in June 1953, may be generally said to 
charge that the three corporate defendants 
and Newhouse as an individual have by agree- 
ment among themselves so entwined their 
business affairs as to have unlawfully re- 
strained and monopolized interstate com- 
merce in the matter of the dissemination of 
news and advertising, all to the damage of 
this plaintiff. The essential allegations are 
put in issue by the answer. 


|Competition—Pretrial Proceedings] 


It is immediately apparent that this ac- 
tion differs somewhat from the ordinary 
anti-trust action in its factual background. 
Although it is not agreed between the liti- 
gating parties, it seems to me that the plain- 
tiff is not in direct competition with the two 
newspapers. It seems apparent that the dis- 
semination of news by a newspaper differs 
essentially from the news broadcast of a 
radio station. Likewise newspaper advertis- 
ing differs from the advertising matters broad- 
cast from a radio station. Since the greater 
portion of plaintiff’s complaint seems to be 
directed to the action of the newspapers, I 
was of the opinion that any attack upon the 
complaint should be delayed until the facts. 
were developed and the issues framed after 
both parties had had the opportunity to 
conduct pretrial examinations. The course 
of the action followed that pattern. Exten- 
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sive depositions were taken by both parties 
and, as indicated above, an amended com- 
plaint was filed and on May 24, 1954 at a 
pretrial conference, an informal motion was 
made by the defendant for a summary judg- 
ment or to dismiss the complaint. Briefs 
were directed to be filed and the matter 
came to the Court for consideration in the 


early Fall of 1954. 


It was immediately apparent that certain 
additional facts were necessary before the 
contentions advanced by the defendant could 
be properly passed upon. 


1. The geographical area in or over which 
the plaintiff alleges that defendants created 
a monopoly was referred to as “Central New 
York”. Such area should be defined since a 
large portion of the State of New York in 
which many newspapers are published and 
many radio stations exist use the term “Central 
New York” as the location of their activities. 


2. The complaint being lengthy and general 
in its allegations, the number of causes of ac- 
tion claimed to be alleged should be given and 
the nature of each cause of action defined. 


1 “Pretrial Order No. 1. A pretrial conference 
having been held on January 10, 1955, it is 
hereby: ORDERED that: 

2. Plaintiff shall define the geographical area 
concerned in this litigation. 

3. Plaintiff shall state the number of causes 
of action it is claimed there are set forth in 
the amended and supplemental complaint and 
the type of each action, and define them. 

6. Plaintiff shall set forth specific instances 
and details of the facts concerning its claim 
over WSYR in order to have their advertising 
appear in the Syracuse papers; such specific 
instances and details shall be given in form 
similar to a bill of particulars and the plaintiff 
shall state when and where the facts arose and 
to whom and by whom statements were made 
concerning this alleged cause of action.’’ 


2“Plaintiff’s Compliance With Pretrial Order 
Dated March 23, 1955. ; 

1. Plaintiff defines the geographical area con- 
cerned in this litigation as follows: 

(a) As to the offenses alleged by plaintiff in 
violation of Sections 1 and 2 of the Acts of 
Congress, relating to commerce and trade, 
plaintiff stipulates that the area involved is 
the trading area of Onondaga County, New 
York, affecting, however, Interstate Commerce 
throughout the several states of the United 
States. 

(b) As to the offenses alleged by plaintiff in 
violation of Section 13 of the Acts of Congress, 
relating to commerce and trade, plaintiff stipu- 
lates that the area involved is the 2.5 millivolt 
contour set forth on Exhibit 183, affecting, 
however, Interstate Commerce throughout the 
several states of the United States. 

2. Without conceding that plaintiff's amended 
and supplemental complaint does not already 
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3. The complaint contained an allegation 
to the effect that advertisers desiring to 
advertise in the newspapers were required 
also to advertise with defendant WSYR. It 
seemed that this is a serious allegation and 
that the Court should be informed as to 
what proof would be offered to support same. 


In September or October of 1954 counsel 
conferred with the Court and plaintiff was 
requested to furnish such information. The 
details of subsequent requests and sugges- 
tions are not necessary. They were discussed 
on several occasions (in detail on Jan. 10, 
1955). It is sufficient to say the area was 
not defined, the number of causes of action 
were not stated or defined and the evidenee 
as to coercion of advertisers was not fur- 
nished and that on Mar. 23, 1955 a pretrial 
order was made which, as far as pertinent 
here, contained the directives set out in the 
footnote below.* 


In accordance with the order, there was 
filed by the plaintiff on Apr. 13, 1955 a com- 
pliance therewith, details of which, pertinent 
here, are set out in the footnote below.” This 


properly and adequately set forth plaintiff's 
entire causes of action and the issues involved, 
plaintiff hereby states in compliance with said 
pretrial order, dated March 23rd, 1955, that 
its causes of action against defendants are as 
follows: 


(a) Defendants conspired and combined to 
unreasonably restrain, to monopolize and to 
attempt to monopolize, Interstate Trade and 
Commerce in advertising and in dissemination 
of news and in nationally advertised products 
in violation of Sections 1 and 2 of the Acts of 
Congress, relating to Commerce and Trade, and 
in the furtherance thereof committed the of- 
fenses set forth in Paragraph 35 and the sub- 
divisions thereof alleged in plaintiff's amended 
and supplemental complaint and that plaintiff 
has sustained substantial damages thereby. 


(b) Defendant Newhouse and the defendant 
newspapers discriminated against plaintiff te 
lessen competition in interstate trade and com- 
merce in advertising and in the dissemination 
of news and to tend to create a monopoly in 
said interstate commerce and to injure and 
destroy plaintiff and its business and to prevent 
plaintiff from competing and continuing to com- 
pete with defendants in said Interstate Com- 
merce, in violation of Section 13, Title 15, U. S. 
C. A., by the commission of the offenses alleged 
in Paragraphs 35b, d, e, f, g, h, i, j, k, n, 0, 
Pp, g, r, Ss, t, u of plaintiff's amended and sup- 
plemental complaint and that plaintiff has sus- 
tained substantial damages thereby. 


5. In reply to item 6, plaintiff states that its 
information is obtained from William Margeson 
of 113 Archer Road, Syracuse, New York, an 
advertising agent doing business in Syracuse, 
New York, that he was warned by agents repre- 
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compliance was supplemented by an addi- 
tional document which claims that two 
additional causes of action are set out in the 
complaint. The pertinent part of that docu- 
ment is set out in the footnote below.? Shortly 
thereafter, this motion was made based upon 
an affidavit which recites in some detail the 
previous proceedings taken. Plaintiff filed 
an affidavit in opposition and defendants 
have filed a replying affidavit. 

The Court is faced now as upon the argu- 
ment of this motion with the problem of 
determining the form of relief, if any, which 
is available and best suited. Leaving aside 
any question as to whether or not the area 
involved is specifically defined in plaintiff’s 
compliance document, the definition of plain- 
tiff’s alleged causes of action in the same 
document is insufficient to comply with the 
order as is also the answer to the direction 
as to the details of the alleged coercion of 
advertisers. 


On Jan. 10, 1955 plaintiff’s counsel agreed 
orally that Onondaga County would be con- 
sidered the territory involved insofar as the 


senting WSYR and the defendant newspapers 
that unless advertisers represented by him ad- 
vertised over WSYR they would not receive any 
favorable publicity in the defendant newspapers, 
and further that if he sold advertisers repre- 
sented by him time on plaintiff’s radio station, 
such advertisers would receive no favorable 
publicity in defendant newspapers. Plaintiff 
does not have the names and addresses of any 
such advertisers represented by said Margeson, 
but plaintiff understands that the same are 
readily available to defendant upon inquiry.’’ 

2 “Plaintiffs Hurther Compliance With Pre- 
trial Order Dated March 23, 1955. 

1. Defendants having on April 11, 1955 fur- 
nished plaintiff with information pertaining to 
the directorate and stock ownership of de- 
fendant corporations, plaintiff hereby submits 
further compliance with the pretrial order dated 
March 23, 1955 as follows: 

Without conceding that plaintiff's amended 
and supplemental complaint does not already 
properly and adequately set forth plaintiff's 
entire causes of action and the issues involved, 
plaintiff hereby further states in compliance 
with the said pretrial order of this court dated 
March 23, 1955, that its causes of action against 
defendants in addition to those set forth in the 
plaintiff's compliance with said pretrial order 
filed April 13, 1955 are as follows: 

(c) Defendant Herald Company acquired all 
of the capital stock of the defendant The Post- 
Standard Company issued and outstanding and 
the effect of such acquisition substantially les- 
sened competition in the Onondaga County trad- 
ing area and tended to create a monopoly in 
dissemination of news and advertising, and that 
the plaintiff has sustained substantial damages 
thereby. 

(d) Continuously from January 1, 1947 to 
May 20, 1953, the defendant corporations singu- 
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claim of monopoly is concerned so that the 
Court construes his statement in the com- 
pliance order limiting the area involved to 
the trading area of Onondaga County to 
mean Onondaga County itself. With that 
construction, the pretrial order is deemed 
complied with insofar as it directed the defini- 
tion of the geographical area involved. 


[Causes of Action] 


It is suggested that further compliance 
with the pretrial order could be directed or 
that the plaintiff should be required to sepa- 
rately state and number his alleged causes 
of action. Just what could be gained by 
such procedure is doubtful. The realleging 
of the present allegations in four separate 
causes of action with the appropriate refer- 
ence to the particular statute invoked would 
not be of help. Plaintiff's counsel at page 
34 of the transcript of May 23, 1955 seems 
to reject the idea of an amendment to the 
complaint and requests that the complaint 
be tested as it stands. “Either dimiss it and 
let it go to the Court of Appeals or let us 


larly have had capital, surplus, and undivided 
profits aggregating more than One Million 
Dollars. 


Continuously from January 1, 1947, to May 
20, 1953, defendant Newhouse was a director 
of each of the eorporate defendants. 


E. A. O’Hara was a director continuously 
of the Herald Company from prior to January 
1st, 1947 to May 20, 1953. 


Said O’Hara was a director continuously of 
Central New York Broadcasting Corp. from 
June 1, 1948 to October 21, 1952. 


Mitzi E. Newhouse was a director of the 
Herald Co. continuously from prior to January 
ist, 1947, to May 20, 1953. 

Said Mitzi E. Newhouse was a director of 
Central New York Broadcasting Corp. con- 
tinuously from prior to Jan. 1, 1947 to May 
20, 1953. 

Charles Goldman was a director of defendant, 
The Herald Company continuously from prior 
to January 1, 1947 to May 20, 1953. 

Said Goldman was a director of Central New 
York Broadcasting Corp. continuously from 
prior to January 1, 1947 to March 9th, 1949. 

Ernest L. Owen was a director of The Post- 
Standard Company continuously from prior to 
January 1, 1947 to October 31, 1950. 

Said Owen was a director of Central New 
York Broadcasting Corp. continuously from 
March 9, 1947 to Dec. 13, 1950. 

Said Corporations have been by virtue of 
their business and location of operation, com- 
petitors and that agreements have been made. 
between the defendants to eliminate plaintiff 
as a competitor in violation of the Acts of Con- 
gress relating to Trade and Commerce, and 
that plaintiff has sustained substantial dam- 


ages thereby.’’ 
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go on with it.” (Trans. p. 16. See also pp. 11, 
15, 21, 22, 23, 27, 28.) In the course of the 
argument counsel asserts he has defined the 
causes of action as well as he can. (P. 15.) 
Under such circumstances, it would seem 
useless to direct further compliance with 
the order and as indicated on the argument 
the Court will take the causes of action as 
they are stated by the plaintiff and attempt 
to decide whether or not they are sufficient 
and whether or not summary judgment should 
be granted as to each. 


[ Acquisitions—Interlocking Directorships] 


The purported separate causes of action 
designated as (c) and (d) in the compliance 
document may be quickly disposed of. De- 
spite plaintiff’s reticence to disclose the de- 
tails of its contentions, I infer that in the 
cause of action designated as (c), a violation 
of 15 U. S. C. A. 18 by the two newspaper 
corporations is relied upon. The remaining 
defendants are not involved. The time of 
the violation is not disclosed. In the cause 
of action designated as (d), the individual 
defendant is not involved as such. It is in- 
ferred that a violation of 15 U. S. C. A. 19 
is relied upon. I find no allegations of the 
complaint which would support causes of 
action based upon the violation of these two 
last mentioned sections. What if any relief 
would be available to the plaintiff because 
of such violations need not be discussed 
since by the positive allegations of the com- 
plaint, (paragraph 1), Sections 1, 2, 13 and 
13(a) of the Acts of Congress Relating to 
Commerce and Trade are the sole substan- 
tive provisions of law relied upon by the 
plaintiff. The complaint contains no intima- 
tion that Sections 18 or 19 affords an inde- 
pendent basis of jurisdiction or recovery. 
Either of these sections standing alone could 
not directly harm or damage the plaintiff. 
They therefore would not support separate 
actions based thereon. 

This part of the motion may be disposed 
of by concluding that the complaint is in- 
sufficient in its allegations to support the 
separate claims for relief thereunder desig- 
nated as (c) and (d) and as separate causes 
of action they are severally dismissed. 


[Conspiracy and Monopoly] 


An analysis of the complaint with the aid 
of the definitions in the compliance docu- 
ment is complicated by immaterial allegations 
and inconsistencies between the allegations 
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of the complaint and the definitions of the 
causes of action designated as (a) and (b). 
After a study thereof, I conclude that the 
gravamen of the complaint attempts to set 
out a violation of Sections 1 and 2 of the 
Sherman Act in the creation of a monopoly 
in the dissemination of news and advertising 
in Onondaga County accomplished through 
a conspiracy or combination of the defend- 
ants. Although the complaint in several alle- 
gations appears to allege a monopoly in 
radio broadcasting, neither (a) nor (b) men- 
tions same. Whether or not plaintiff purposely 
omitted that charge from the compliance 
document cannot be definitely determined. 
I can only take counsel at his word that he 
cannot comply with the order any better 
and I must take the description of the causes 
of action as I find them. 


[Discrimination] 


If I am right in my analysis above, then 
the alleged cause of action under the Clay- 
ton Act, described in (b), is insufficient; 
brief reference will be made thereto. That a 
violation of either Section 13 or 13(a) may 
be made the basis of an action by a private 
party damaged thereby is not disputed. The 
only direct allegation contained in the com- 
plaint relating to a cause of action under 
these sections is found in paragraphs 32 and 
33 which in effect charges in a conclusive 
manner that defendants have continuously 
violated Sections 13 and 13(a) since June 1, 
1948. No concert of action among the de- 
fendants is charged. We find that the sec- 
tions are next mentioned in allegation 35 
as a part of or a purpose of the conspiracy. 
The difficulty is that no conspiracy based 
upon a violation of those sections is alleged. 
If we turn to (b) of the compliance docu- 
ment again we find no claim of a combina- 
tion or conspiracy, that only three of the 
four defendants are involved and that a 
violation of Section 13(a) is not claimed. It 
may be added that in plaintiff’s prayer for 
relief a single money judgment has been 
asked against all defendants, all of which 
indicates to me that it was not intended to 
plead a separate cause of action where the 
damages were not equally chargeable against 
all defendants. In any event, I will hold 
that the allegations of the complaint are in- 
sufficient to support a separate claim for 
relief for a violation of Sections 13 or 13(a) 
because of the facts above and upon the law 
referred to hereafter and the alleged cause 
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of action designated in the compliance docu- 
ment as (b) is dismissed. 


[Radio Broadcasting—M ono poly] 


The disposition of the cause of action de- 
signated by the plaintiff as (a) presents more 
difficulty and requires more detailed discus- 
sion of the facts before the Court. The time 
involved in this litigation covers the period 
from June 1, 1948 to the time of the filing 
of the amended complaint, June 23, 1953. 
During that period there were five separately 
owned radio broadcasting stations at Syra- 
cuse. (Three in addition to WNDR and 
WSYR, each of which is involved here.) It 
is obvious that there was no monopoly in 
radio broadcasting during the period involved. 
Plaintiff, WNDR, started operating in Feb. 
1, 1947 and is the youngest in length of time 
of operation. 


[Newspaper Advertising Policy] 


The Herald Company is the owner of all 
of the stock of the Post-Standard Company. 
Defendant Newhouse is an officer and di- 
rector of both corporations and of defendant 
WSYR. The Herald and Post-Standard are 
published by separate corporations using 
separate facilities and personnel. About June 
1949, the two newspaper defendants adopted 
what is referred to as a unit rate for all 
national advertisers. The effect of this policy 
is to require that class of advertisers to have 
their advertisements published in both news- 
papers at a definite lineage rate. In other 
words, an advertiser could not have his ad 
inserted in one of the newspapers alone. 
This policy has been continued thereafter. 


[Conspiracy] 


With these additional facts, the cause of 
action designated as (a) will be tested, as- 
suming that it is an action based upon a 
conspiracy or combination, creating a monoply 
unreasonably restraining interstate commerce 
in the dissemination of news and advertis- 
ing, the conspiracy being shown and the 
result accomplished by the overt acts alleged 
in Paragraph 35a to 35bb of the complaint. 


[Circulation of False Reports] 


The actions of the defendants complained 
of will be discussed under general classifi- 
cations and the first seems to be to the 
effect that defendants circulated false rumors 
as to plaintiff’s financial condition and sta- 
bility. I can’t see how even granting the 
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truth of the charges such evidence would 
be material or competent in establishing a 
restraint of trade. The actions of the de- 
fendants might constitute a business libel 
and in McCann v. N. Y. Stock Exchange 107 
F. 2d 908 at 912, the Court held that allega- 
tions of defamation were “out of place” in 
an anti-trust action. Such injury is a private 
rather than a public wrong. (Schwartz v. 
Forward Assoc. 41 F. Supp. 294, Ruddy Brook 
Clothes v. British & Foreign Marine Ins. Co. 
[1952 TrapE CASES { 67,244], 195 F. 2d 86.) 
The crux of an anti-trust action is an injury 
to the public by the interference with trade, 
the control of prices, etc. (Apex Hosiery Co. 
v. Leader [1940-1943 Trape Cases J 56,039] 
310 U. S. 469 at 493.) 


[Unfavorable Publicity] 


It is next charged in some detail that the 
newspapers gave unfavorable publicity to 
news items concerning the plaintiff, failed 
to publish news items as to personalities 
and events which concerned plaintiff and 
gave favorable publicity to news items con- 
cerning WSYR. I doubt if courts or juries 
would agree on a formula for the handling 
of news items. Editorial or news policy is 
not yet fashioned by the courts. I do not 
conceive that an anti-trust action is the ve- 
hicle in which the plaintiff may obtain relief 
because of unfavorable news items or fail- 
ure to publish items which plaintiff feels 
are newsworthy. 


| Radio-Newspaper Advertising] 


A number of allegations are to the effect 
that plaintiff is placed in a disadvantageous 
competitive position by reason of the news- 
papers giving WSYR and its advertisers 
free advertising news items, and publicity 
and that the newspapers exchange with 
WSYR space for time. One would have to 
close his eyes and ears to present business 
conditions not to recognize that newspaper 
ownership of, or affiliation with, radio sta- 
tions is commonly found in the business 
world. Their functions, while not entirely 
competitive, complement each other. (Alex- 
ander Milburn Co. v. Union Carbon & Carbide 
Corp. 15 F. 2d 678 at 682-83) and by coopera- 
tion of effort, they can more fully serve 
their listening or reading public. There is 
no doubt that a radio station, having ready 
access to news items, receives a benefit. 
Likewise, a newspaper, receiving advertis- 
ing by radio, also may expect to benefit 
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therefrom. I am not impressed that acts 
complained of are either in restraint of trade 
or monopolistic in character. Advertisers 
may get more or less for their money under 
such a set-up. No where is it alleged that 
any advertiser in the newspapers has been 
denied the advantages accorded any other 
advertiser insofar as free advertising over 
WSYR is concerned. The allegations amount 
only to assertions that the three corporate 
defendants enjoy mutual advantages because 
of their relationship. That the same condi- 
tions exist in the case of many newspaper 
owned stations is evident. That fact must 
be known to the Federal licensing agency. 
No authority is cited which condemns the 
acts complained of as falling within the 
anti-trust laws. Neither the statutes or rea- 
son dictates that I create such an authority 
here. 
[Unit Advertising Rate] 


The charge that the newspaper defendants 
have adopted the unit or combination rate 
for advertising in their newspapers would 
be a serious matter if it were not for the 
decision in Times-Picayune Pub. Co. v. U. S. 
[1953 TrapEe Cases { 67,494] 345 U. S. 594 
which was decided after this action was 
instituted. The Court held therein that under 
the circumstances disclosed that the unit 
rate did not violate the Sherman Act. The 
plaintiff seeks to distinguish the circumstances 
here and urges that the Court in that deci- 
sion intimated that the unit rate is or might 
be illegal under such circumstances. I think 
the conditions here are more favorable than 
in the cited case. This action is a private 
action in which public harm and private 
damage must both be shown. The news- 
papers here have no direct or immediate 
newspaper competition. Even the plaintiff 
is engaged in a business which deals with 
an entirely different form of advertising. I 
do not believe that the fact that the news- 
papers are owned by separate corporations 
is an impediment to the application of the 
cited decision here. Common ownership 
and control does not liberate corporations 
from the anti-trust laws. (Kiefer-Stewart 
Co. v. Seagrams & Sons [1950-1951 Trape 
CasEs { 62,737] 340 U. S. 211.) They do not 
determine the applicability of the Sherman 
Act. (U. S. Yellow Cab Co. [1946-1947 
TRADE CASES § 57,576] 332 U. S, 218 at 
227.) Unreasonable restraint rather than 


, * This subject is discussed and cases analyzed 
in the final report of the Attorney Generals 
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the form of the alleged conspirators is the 
problem.* 

[Radio-Newspaper Advertising—Tie-In] 

The most serious charge is found in para- 
graph 35(z) of the complaint and is to the 
effect that advertisers, desiring advertising 
space in the Herald Journal, were required 
to purchase advertising time with WSYR 
and unless they did make such purchase, 
advertising space was refused in the Herald. 
Coercion of advertisers and restraint of 
trade are both implicit in the allegation. 
The principle enunciated in Lorain Journal 
v. U. S. {1950-1951 TrapE Cases §[ 62,957] 342 
U. S. 143 would be applicable here, if the 
facts of the allegation were established as 
a matter of policy as distinguished from an 
isolated act of a subordinate employee. The 
allegation is flatly denied by the defendants 
involved and the necessity for factual de- 
tails of the charge has been the subject of 
pretrial discussions and depositions. The 
requirements of the pretrial order relative 
to the facts of the allegation is definite and 
admits of no misconstruction. The plain- 
tiff’s reply thereto (see footnotes 1 and 2) 
falls far short of the requirements. I can 
only conclude that the allegation has no 
basis in fact and cannot be supported by 
competent evidence. 


[Advertising Rates] 


Although plaintiff asserts in its brief and 
its replying affidavit that defendant news- 
papers charged plaintiff a prohibitive rate 
for its advertising, I find no allegation in 
the complaint and no facts in the papers 
which show that plaintiff was charged a 
different rate for advertising than that charged 
other advertisers for the same class of ad- 
vertising. 

[Necessary Proof] 


I recognize that the requirements of a 
private action under the anti-trust laws to 
recover treble damages differ from those in- 
stituted by the government to enforce the 
injunctive or criminal provisions of the stat- 
ute. Injury to the public and direct damage 
to the plaintiff are required to support a pri- 
vate action while an attempt or intent may 
be sufficient in a government action. (Glenn 
Coal Co. v. Dickinson Fuel Co. 72 F. 2d 885.) 
In a private action, the complaint must show 
proximate causal relation between the alleged 
violation and plaintiff’s damage. (Tepler v. 


National Committee to study the Anti-Trust 
Laws—Page 32 etc., dated Mar. 31, 1955. 
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Hee [1953 TrapE Cases § 67,482] 204 F. 2d 
6.) 


“Those harmed only incidenally by anti- 
trust violations have no standing to sue 
for treble damages; only those at whom 
the violation is directly aimed, or who 
have been directly harmed may recover.” 


(Protective [Productive] Inventions Inc. v. 
Trico Products Corp. C. C. 2 [1955 Trave 
CASES { 68,104], decided July 20, 1955.) The 
question here might well be whether or not 
one out of four radio stations is more than 
incidently damaged by a monopoly in news- 
paper advertising. 


[Pleadings] 


Although under the Federal Rules plead- 
ings are construed with liberality, the com- 
plaint in a private anti-trust action should 
disclose the facts so that neither the de- 
fendant nor the Court would be required to 
speculate as to the basis and theory of re- 
covery. (Dublin Dist. v. Edward & John 
Burke, Ltd. [1952 Trape Cases { 67,398] 109 
F. Supp. 125; see cases cited in footnote 1 at 
page 126.) The above case also is authority 
for the statement that causes of action should 
be separately stated where different sections 
of the law are relied upon. The very nature 
of an anti-trust action, the experience of the 
courts in the trial of issues raised therein 
dictates that the cooperation of courts and 
counsel is necessary to the end that issues 
be framed, immaterial evidence be elimi- 
nated and the applicable law reviewed and 
decided prior to the trial date. Expense and 
error are thereby avoided. 


[Antitrust Law] 


The substantive law needs no comment. 
The reading of even a few of the precedents 
leads to the conclusion that each case stands 
on its own facts and that anti-trust case 
law has not entirely passed from a formula- 
tive stage. 
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As alrady appears, the Times-Picayune 
case is relied upon in connection with the 
disposition of the contention relative to the 
unit rate for advertising. The case of Prairie 
Farmer Pub Co. v. Indiana Farmers Publish- 
ing Co. 88 F. 2d 979 (cert. denied 301 U. S. 
696) should also be considered as an added 
authority. 

[Summary Judgment] 


The relief to be granted has already been 
indicated as to causes of action (b) (c) and 
(d). I am convinced that there can be no 
recovery by the plaintiff under the cause of 
action (a) even if it is assumed that a claim 
for relief be stated and that sufficient facts 
are before the Court to warrant a summary 
judgment. Most of the principal cases in 
this circuit involving the right to a sum- 
mary judgment are referred to in the recent 
case of Subin v. Goldsmith et al decided June 
3, 1955. No further comment thereon is nec- 
cessary. At best, all I can see in cause of 
action (a) is that the plaintiff seeks a recovery 
because of the alleged unfair or unethical 
attitude of the newspapers toward news items 
involving the plaintiff, an alleged preference 
by the newspaper to transact business with 
its affiliated radio station rather than with 
the plaintiff and because a certain class of 
advertisers (of which the plaintiff is not a 
member) are prejudiced by a business prac- 
tice of the newspaper defendants alleged in 
restraint of trade in newspaper advertising. 
Any burden thereby imposed upon the plaintiff 
is indirect, incidental and insufficient upon 
which to base a cause of action. 

Summary judgment is granted to the de- 
fendants dismissing the alleged cause of 
action designated (a) and causes of action 
designated as (b) (c) and (d) are dismissed 
for failure to state a claim which would en- 
title plaintiff to relief, and it is 


So ordered. 


[{| 68,128] United States v. The American News Company and The Union News 


Company. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 77-193. Filed September 1, 1955. 


Case No. 1139 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Purchase and Sale of Magazines and Answers to Distribution Inquiries.—A. retailer of 
magazines was ordered in a consent decree (1) to buy, display, and sell magazines on the 
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U.S. v. American News Co. 


basis of its own interests as a seller of magazines, provided that it should not be required 
to display or offer for sale as large a number of magazines as it displays or offers for sale 
at the time of the entry of the decree or be prevented from meeting in good faith the com- 
petition of other newsstands, and (2) to act upon written inquiries or applications by 
publishers or distributors for the sale or display of magazines on its newsstands within 
a reasonable time and without using the interests of a wholesale distributor of magazines, 
its parent company, as a basis for such action. The decree required the retailer, for a 
period of ten years, to inform, in writing, publishers or distributors of the disposition of 
their written inquiries or applications and the reason therefor within seven days after dis- 
position of such inquiries or applications. The wholesaler was prohibited from taking any 
action with respect to the policies of the retailer which would interfere with compliance 
by the retailer or prevent the retailer from complying with the above requirements. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50, 8421. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Tying Agreements.—A wholesale distributor of magazines and its subsidiary, a retailer 
of magazines, were prohibited from combining or conspiring to condition the acceptance of 
any application for the sale of magazines on the subsidiary’s newsstands upon the require- 
ment that the magazines be distributed by the wholesaler nationally or locally to retail outlets 
other than the subsidiary. Also, the wholesaler was prohibited from claiming or making 
any representations that it can obtain any preferential treatment in the acquisition, sale, 
or display of magazines by the retailer. 


See Combinations and Conspiracies, Vol. 1,  2005.848; Monopolies, Vol. 1, J 2610.850. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; William D. Kilgore, 
Jr., Worth Rowley, and Richard B. O’Donnell, Special Assistants to the Attorney General; 
Paul W. Williams, United States Attorney; John S. James, Stanley Blecher, Elliott H. 
Feldman, and Philip Bloom, Trial Attorneys. 


For the defendants: Simpson, Thacher & Bartlett by Albert C. Bickford. 


Final Judgment 2 of the Act of Congress of July 2, 1890, 
Epwarp WEINFELD, District Judge [Jn full entitled “An ACU Os DIOLEEL trade and com- 
text]: Plaintiff, United States of America, ™€'CS ASAE unlawful restraints and mo- 
having filed its complaint herein on July 17, nopolies,” commonly known as the Sherman 
1952, the defendants herein having appeared Act, as amended. 
and filed their answer to the complaint, II. 
denying the substantive allegations thereof, [Definitions] 
and the plaintiff and defendants by their As used in this Final Judgment: 
attorneys having severally consented to the Pp Ee : 
entry of this Final Judgment without trial (A) eal ee shall mean defendant 
or adjudication of any issue of fact or law The American News Company, COT ne 
herein, and without this Final Judgment ration organized and existing under the 
constituting evidence or admission of any laws os the State of Delaware; 
wrongful act, criminal or civil, by either (B) “Union” shall mean defendant The 
defendant in respect to any such issue; Union News Company, a corporation or- 
Now) tlierefore, Before the taking ofany ganized and existing under the laws of the 
testimony and without trial or adjudication State of New York; ; 
of any issue of fact or law herein, and upon (C) “Magazines” shall mean any peri- 
the consent of the parties hereto, it is hereby oaica! publications sold ua offered for Sale 
Crdesed art atlecda Aide oe a Re to the reading public by retail dealers within 
’ * the United States, its territories or posses- 
1 sions; 
i (D) “Publisher” shall mean any person 
[Sherman Act] engaged in the business of publishing mag- 
The Court has jurisdiction of the subject azines; 
matter herein and of all the parties hereto. (E) “Distributor” shall mean any person 
The complaint states a claim for relief engaged in the wholesale distribution or 
against the defendants under Sections 1 and sale of magazines; 
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(F) “Person” shall mean any individual, 
firm, partnership, corporation, association, 
trustee, or other business or legal entity. 


eighe 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its successors, and assigns 
and to each of its officers, directors, agents, 
and employees, and to all other persons in 
active concert or participation with such 
defendant who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 

iW, 
[Inquiries by Publishers and Distributors] 


(A) Union is ordered and required, (1) 
in considering written inquiries or applica- 
tions by publishers or distributors for the 
sale or display of magazines on Union news- 
stands, to act upon such inquiries or 
applications within a reasonable time, and with- 
out using the interests of American as a basis 
for such action, and (2) to buy, display and 
sell magazines on the basis of Union’s own 
interests as a seller of magazines; provided 
that Union shall not be required thereby to 
display or offer for sale as large a number 
of magazines as it displays or offers for 
sale at the time of the entry of this Final 
Judgment, or be prevented thereby from 
meeting in good faith the competition of 
other newsstands. 


(B) Union is ordered and directed, for 
a period of ten (10) years from the date of 
entry of this Final Judgment, to inform in 
writing publishers or distributors of the dis- 
position of their written inquiries or appli- 
cations and the reason therefor within seven 
(7) days after disposition thereof. Union 
shall keep full and complete records of each 
such application, inquiry and disposition for 
a period of five (5) years after each such 
disposition. 

V. 
[Interference—Preferential Treatment] 
American is enjoined and restrained from: 


(A) Taking any action with respect to 
the policies of Union which will interfere 
with compliance by Union, or prevent Union 
from complying with the requirements of 
Section IV of this Final Judgment. 

(B) Claiming, indicating, or making any 
representations, directly or indirectly, that 
American can obtain any preferential treat- 
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ment in the acquisition, sale or display of 
magazines by Union. 


Wil. 
[Tying Agreements] 

Defendants are jointly and severally en- 
joined and restrained from combining, con- 
spiring, entering into, adhering to, directly 
or indirectly, any contract, agreement or 
understanding to condition the acceptance 
of any application for sale of magazines on 
Union newsstands upon the requirement 
that said magazines be distributed by Am- 
erican (1) nationally or (2) locally, to retail 
outlets other than Union. 


VII. 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon the 
written request of the Attorney General, or 
the Assistant Attorney General in charge 
of the Antitrust Division, upon reasonable 
notice to either defendant made to its prin- 
cipal office, subject to any legally recognized 
privilege, be permitted: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of such defendant, who 
may have counsel present, relating to any 
of the matters contained in this Final Judg- 
ment, and 


(B) Subject to the reasonable convenience 
of such defendant, and without restraint or 
interference, to interview the officers and 
employees of such defendant, who may have 
counsel present, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment defendants, upon 
the written request of the Attroney General, 
or an Assistant Attorney General, and upon 
reasonable notice to its principal office, shall 
submit such written reports with respect to 
any of the matters contained in this Judg- 
ment as from time to time may be necessary 
for the purpose of enforcement of this Judg- 
ment. No information obtained by the means 
permitted in this Section VII shall be di- 
vulged by any representative of the Depart- . 
ment of Justice to any person other than 
a duly authorized representative of the 
Department except in the course of legal pro- 
ceedings for the purpose of securing com- 
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pliance with this Final Judgment in which 
the United States is a party or as otherwise 
required by law. 


WAL. 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any parties to this Judgment, 
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and no others, to apply to this Court at 
any time for such further orders and direc- 
tions as may be necessary for the construc- 
tion or carrying out of this Judgment, for 
the modification or termination of the pro- 
visions thereof, for the enforcement of com- 
pliance therewith, and for the punishment 
of violations thereof. 


[68,129] Interborough News Company v. The Curtis Publishing Company, Curtis 
Circulation Company, S-M News Company, Inc., McCall Corporation, Popular Science 
Publishing Company, Inc., Meredith Publishing Company, Reader’s Digest Association, 
Inc., Hearst Magazines, Inc., Macfadden Publications, Inc., Pocket Books, Inc., Walter 
D. Fuller, Benjamin Allen, Victor E. Lance, William A. Rogers, Robert E. Haig, Sol N. 
Himmelman, and S. O. Shapiro, Defendants-Appellees; Fawcett Publications, Inc., Hill- 
man Periodicals, Inc., National Comics Publications, Inc., Independent News Co., Inc., 
Publishers Distributing Corporation, Field Enterprises, Inc., Roscoe Fawcett, Allan 
Adams, O. J. Elder, Alexander L. Hillman, Philip Keenan, Paul H. Sampliner, Harry 
Donenfeld, Irving S. Manheimer, Robert F. DeGraff, Wallis E. Howe, Jr., and George 
B. Davis, Defendants. 


In the United States Court of Appeals for the Second Circuit. No, 287. October 
Term, 1954. Docket No, 23487. Argued May 3, 1955. Decided August 26, 1955. 


Appeal from an order of the United States District Court for the Southern District 
of New York, Sney Sucarman, Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Refusals To Deal—Boycott—Independ- 
ent Determinations.—A trial court’s ruling that a former independent wholesale distributor 
of magazines, periodicals, and paper-bound reprints to retailers failed to prove that 
publishers and national distributors of such publications conspired to monopolize the 
wholesale distribution of such publications, and conspired to refuse to deal with the 
distributor and to transfer their business from the distributor to thirteen wholesalers 
organized by one of the publishers, was affirmed. The trial court correctly found that 
there was no combination or conspiracy between any of the defendants; that neither the 
publisher nor any of the other defendants had any intent to restrain trade or to 
monopolize; that the publisher had a legitimate economic interest in seeking the other 
defendants’ patronage for the thirteen new competing wholesalers, thus reducing its 
subsidy payments to the new wholesalers; and that each defendant acting on its own 
independent judgment, although under much persuasion by the publisher, transferred its 
business away from the wholesaler, according to what each considered its best interests. 
No joint action was agreed upon or taken by the defendants. Each defendant independ- 
ently negotiated its agreements with its respective new wholesalers, and each new 
wholesaler was in spirited competition with the plaintiff wholesaler and each other. 
Forces of competition rather than illegal conspiracy or concert of action forced the 
plaintiff out of business. No illegal boycott was established by the plaintiff. 


See Combinations and Conspiracies, Vol. 1,  2005.205, 2005.360, 2005.785; Monopolies, 
Vol. 1, $2520.30, 2610.720; Private Enforcement and Procedure, Vol. 2, § 9009.475. 


Private Enforcement and Procedure—Suit for Civil Damages—Appeal and Error— 
Trial Court’s Findings of Fact—Sufficiency.—An appealing party’s contention that the 
trial court either completely disregarded or unduly minimized certain facts in the case 
in its findings was held to be unwarranted. The reviewing court noted that if the trial 
court had attempted to discuss in detail every reference relied upon by the party, the 
opinion would have been expanded to an inordinate degree, without serving any useful 
purpose; and held that every phase of the case received due consideration. 


See Private Enforcement and Procedure, Vol. 2, { 9015.80. 
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For the plaintiff-appellant: Webster, Sheffield & Chrystie (Bethuel M. Webster, 
John V. Lindsay, and Bancroft G, Davis, of counsel). 


For the defendants-appellees: Cravath, Swaine & Moore (Albert R. Connelly and 
Edward C. Perkins, New York City, of counsel) for The Curtis Publishing Company, 
Curtis Circulation Company, Walter D. Fuller, Benjamin Allen, and Victor E. Lance. 
Whitman, Ransom & Coulson (Robert E. Coulson, Forbes D. Shaw, and E. Kendall 
Gillett, Jr., of counsel) for S-M News Company, Inc., McCall Corporation, Popular 
Science Publishing Company, Inc., Meredith Publishing Company, and William A. Rogers. 
Lord, Day & Lord (Thomas F. Daly and John W. Castles, III, of counsel) for The 
Reader’s Digest Association, Inc, McCauley & Henry (Thomas A. Brennan and Harvey 
L. Lipton, of counsel) for Hearst Magazines Inc. and Robert E. Haig. Joseph Schultz 
for Macfadden Publications, Inc., S. O. Shapiro, and Sol N. Himmelman. Paul, Weiss, 
Rifkind, Wharton and Garrison (Samuel J. Silverman and Jay H. Topkis, of counsel), 


for Pocket Books, Inc., all of New York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases 67,909 and 67,854; 1952-1953 Trade Cases { 67,490, 67,388, 67,342, 


67,309; and 1950-1951 Trade Cases {| 62,658. 


Before CrarK, Chief Judge, Meprna, Circuit Judge, and Dimocx, District Judge. 


[Appeal] 


Plaintiff appeals from an order dismissing 
the complaint at the close of plaintiff’s case 
in an action for triple damages and for 
injunctive relief under Sections 4 and 16 
of the Clayton Act, based upon charges of 
restraint of trade and monopolization in 
violation of Sections 1 and 2 of the Sherman 
Act. D.C. S. D. N. Y. [1954 Trane Cases 
{ 67,854] 127 F. Supp. 286. Affirmed. 


Meprna, Circuit Judge [In full text]: In 
this triple-damage case, based upon an 
alleged conspiracy or combination among 
defendants to restrain trade and to monopo- 
lize in violation of the anti-trust laws (Sec- 
tions 4 and 16 of the Clayton Act, 15 
U. S. C. §§ 15, 26; Sections 1 and 2 of the 
Sherman Act, 15 U. S. C. §§$1, 2.), plaintiff 
appeals from a judgment entered at the 
close of plaintiff's case, dismissing the 
complaint “on the ground that on the facts 
and the law plaintiff has shown no right to 
relief.’ As certain counter-claims have not 
yet been determined, the case is here by 
certificate under F. R. C. P. 54(b). 


[Plaintiff's Business] 


Prior to 1947, plaintiff Interborough had 
built up its business as a local wholesaler 
of magazines, periodicals and paper bound 
reprints to such an extent that, except for 
the distribution by American News Com- 
pany, Interborough did the wholesaling for 
all the defendant publishers and distributors 
and others in the Greater New York area 
and to some extent elsewhere. The opera- 
tion functioned through the medium of 
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franchises which were said to be issued to 
Interborough by the. various national dis- 
tributors, covering designated territory, and 
Interborough handled the multifarious de- 
tails affecting the distribution of the maga- 
zines and reprints to the retail “outlets,” 
such as stationery stores, street corner and 
pier newsstands, hotels and clubs, there 
being between 6500 and 8500 such “outlets” 
in the metropolitan area at the close of 
World War II. This was an extensive and 
complicated undertaking; and the concen- 
tration of the wholesaling of the product of 
so many leading distributors in the hands 
of Interborough was in no small measure 
due to the significant fact that it was not 
practical for any single distributor, even 
with so substantial an output as Curtis 
or Hearst or S-M News Company, to 
furnish the clerical and delivery personnel 
and equipment necessary to service the 
requirements of these thousands of retail 
“outlets,” except at a prohibitive expense. 


[New Wholesale Units] 


There is no dispute about the fact that 
over the years, but not continuously, Curtis 
found the Interborough service unsatis- 
factory and in 1947, under circumstances 
which will be later discussed to some ex- 
tent, the Curtis franchise was cancelled, and 
there were organized under the aegis of Curtis 
thirteen new wholesaling units, which handled 
the Curtis distribution, and, ultimately, that of 
the remaining defendants and others. There 
were many ups and downs; some of de- 
fendants left Interborough and then went 
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back; the allocations of territory were 
changed; there was much haggling over the 
procurement of additional services or the 
reduction of charges. For a very con- 
siderable period the thirteen new competing 
wholesalers were paid large sums of money 
by way of subsidy by Curtis, as the Curtis 
business alone was fay from sufficient to 
enable them to operate profitably. Im- 
mediately after the loss of the Curtis busi- 
ness, Interborough was faced with the all 
but impossible task of reducing its operating 
costs in proportion to its reduced revenues; 
the defection of others aggravated this con- 
dition; troubles with the unions made mat- 
ters worse; and, finally, in June of 1949, the 
New York City department of Interborough 
closed down and never resumed operations. 


[Cause of Plaintiff's Collapse] 


The principal issue litigated at the trial 
was whether the end of prosperous times 
for Interborough, and its ultimate collapse, 
were due to the competition of the market 
place, in the midst of which even giants 
may fall, or were due to a combination 
among defendants to restrain trade in and 
to monopolize the wholesale independent? 
distribution of magazines and reprints by 
withdrawing their patronage and putting 
Interborough out of business—what plain- 
tiffs counsel insist was an illegal “group 
boycott.” The trial judge found that there 
was no combination or conspiracy between 
any of defendants; that neither Curtis nor 
any of the other defendants had any intent 
to restrain trade or to monopolize; that 
Curtis “had a legitimate economic interest 
in seeking the other defendants’ patronage 
for” the thirteen new competing whole- 
salers, thus reducing its subsidy payments; 
and that each defendant acting on its own 
independent judgment, “although under 
much persuasion by Curtis,” transferred its 
business away from (or to) Interborough, 
according to what each considered its best 
interests. Upon this record we cannot say 
these findings were clearly erroneous. 


We are told that for some time prior to 
the events in controversy here there were 
thirteen independent national distributors 
of magazines and reprints; some of them 
were also publishers. Nine of these inde- 
pendents, together with certain parent cor- 
porations and a number of individuals, 


1In the jargon of tle industry reference is 
made to American News Company as in a 
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were made defendants in this action. With 
a brief but not complete enumeration of the 
magazines distributed and also in some 
cases published by them, the five defendants 
against whom this appeal is taken are: 
Curtis (Saturday Evening Post, Ladies 
Home Journal, Holiday, Esquire and Coro- 
net); S-M (Reader’s Digest, McCall’s, 
Popular Science, Better Homes & Gardens, 
Redbook); Hearst (Cosmopolitan, Good 
Housekeeping, Harper’s Bazaar, Motor); 
Macfadden (True Story, True Romances, 
Photoplay, Physical Culture); Pocket 
Books. These national distributors are con- 
ceded to be in active competition with one 
another, as they distribute competing 
products. 


For many years prior to 1947 Inter- 
borough was the wholesaler for all thirteen 
independents, including the nine defendant 
distributors and Triangle, Leader, Popular 
and Kable. The average monthly delivery 
in Interborough’s City Department ran be- 
tween 7,000,000 and 9,000,000 copies of 
magazines and reprints; and of this total 
1,000,000 were Curtis products. A series of 
disputes over alleged unsatisfactory service 
led Curtis to the conclusion that it would 
find new local distributors in the suburban 
part of the New York City market, and the 
announcement of this decision on April 28, 
1947, led to the cancellation of the entire 
franchise by Interborough. This made it 
necessary for Curtis to find some new 
means of distribution in New York City 
within thirty days, an eventuality which 
came as no complete surprise to Curtis. 
Thus it was that the thirteen new compet- 
ing wholesalers were set up and subsidized 
by Curtis. The record shows quite plainly 
that Curtis made persistent and almost 
continuous efforts to induce other national 
distributors to leave Interborough and come 
over to the thirteen new competing whole- 
salers. There is the usual confusion in 
memoranda and reports depending upon the 
interest of the person reporting; perhaps 
some vague promises were made and there 
was doubtless much equivocation, as the 
basic objectives of the various defendants 
were antagonistic and competitive. If opti- 
mum service were to be rendered to Curtis 
by the thirteen new competing wholesalers, 
it requires little argument to demonstrate 
that the service to Hearst or to the others 


class by itself, the other national distributors 
being designated independents. 
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might suffer; and it was of the utmost 
consequence to each of the national dis- 
tributors that its magazines or reprints 
should reach the “outlets” in timely fashion 
and that proper accounts and checkups be 
made and other miscellaneous services 
rendered. In any event, Triangle was the 
first to follow Curtis, but this was not until 
October, 1947, the new Curtis wholesalers 
having started operations on June 4, 1947. 
Hearst followed at the end of May, 1948; 
and S-M in June, 1948. Fawcett, Macfad- 
den and Pocket Books made the transfer in 
July, 1948. 

There then ensued further competitive 
efforts on behalf of Curtis and Interborough, 
with the result that Hearst, Macfadden and 
Fawcett gave their franchises back to Inter- 
borough, with some limitations as to terri- 
tory, and after some tall and successful 
bargaining for concessions. They ultimately 
left Interborough again; and on June 20, 
1949, the end came. 

It would serve no useful purpose to 
follow the bypaths into the numerous col- 
lateral issues, as, with one possible excep- 
tion, they all lead back to the question of 
combination or conspiracy. This one ex- 
ception related to the galley business in 
Ohio, which is referred to throughout as 
plaintiff’s “second claim.” The galley busi- 
ness was the distribution by mail and ex- 
press and, as the trial judge found, this 
method had become outmoded, archaic, 
expensive and unsatisfactory. Interborough 
declined to progress to the more effective 
method of reshipment and truck delivery; 
certain of the national distributors tried out 
the proposed new system and it proved to 
be successful. We can find no basis for 
disturbing the conclusion of the trial judge 
that, here again, the loss of this Ohio galley 
business was due to the “force of economic 
pressure” and “not by reason of any con- 
spiracy to restrain or monopolize interstate 
commerce.” 


[Concerted Plan Not Established] 


But plaintiff insists that there was a con- 
certed plan to whom the various defendants 
consciously adhered, and that this parallel 
action requires a finding of combination 
or conspiracy, even in the absence of any 
direct proof of agreement by the alleged 
co-conspirators. And we are earnestly 
urged to discover here a “group boycott,” 
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which, we are told, is necessarily illegal 
per se. 


The alleged plan or scheme is said to be 
outlined in a memorandum of a conference 
on April 3, 1947, between certain repre- 
sentatives of Curtis and S-M. The sub- 
stance of it is that S-M is confidentially 
informed of Curtis’ reasons for contemplat- 
ing the elimination of Interborough as its 
wholesaler in Westchester, Nassau, Staten 
Island and Jersey City, and the setting up 
of new wholesalers in Bronx, Manhattan, 
Brooklyn and Queens, in the event of a 
cancellation of the entire franchise by Inter- 
borough. It contains the statement, “[WJe 
tell you of this plan because these Agents 
(the new wholesalers) would be available 
for other desirable magazine franchises.” 
But this adds nothing of consequence to 
what has already been described. S-M was 
the only national distributor who knew of 
the contemplated change, and the reason 
for informing S-M was doubtless the hope 
that Curtis could induce S-M to patronize 
the new wholesalers when they were set 
up, should Interborough refuse to continue 
its City service after the suburban business 
had been cut off. As it turned out, this 
hope was long deferred, although there is 
no reason to doubt that S-M was willing to 
lend some encouragement. That Curtis 
was doing its best to influence and persuade 
S-M to take its business from Interborough 
and give it to the new competing whole- 
salers is plain enough. But these efforts 
for a long time met with but indifferent 
success. If, at the time of the conference 
of April 3, 1947, Curtis thought there might 
be some possibility of inducing S-M to act 
with Curtis on a joint basis, the docu- 
mentary evidence establishes conclusively 
that no joint action was agreed upon or 


taken. 


The nub of the matter is that the peculiar 
features of schemes for price fixing and 
elimination of competition which appear in 
such leading cases as Interstate Circmt v. 
United States, 306 U. S. 208 (1939), United 
States v. Masonite Corp. [1940-1943 TRADE 
Cases $56,209], 316 U. S. 265 (1942) and 
United States v. United States Gypsum Co. 
[1948-1949 Trave Cases {[ 62,226], 333 UW, SS 
364 (1948), are wholly absent here. Curtis 
had a legal right to break away from a 
wholesaler whose service it considered un- 
satisfactory and to set up and encourage by 
subsidy new competing wholesalers; and 


68,129 


70,670 


there is no reason apparent to us why 
Curtis should not use every reasonable 
effort to influence and persuade other na- 
tional distributors to patronize the new 
competing wholesalers. In this connection 
it is not without significance that the trial 
judge found: 

“Each defendant independently negoti- 
ated its agreements with its respective 
wholesalers. Each new wholesaler was 
in spirited competition with plaintiff and 
each other.” 

These findings are abundantly supported by 
the evidence. 

This was no plan or scheme to stifle 
competition or to fix prices or to regulate 
production, but rather an effort by Curtis to 
get better service and to induce as many 
of the other national distributors as they 
could to make a similar change, in order 
that the subsidy payments by Curtis might 
be reduced or eliminated. And the end 
result was that the thirteen new competing 
wholesalers occupied the position formerly 
held by Interborough, all of which came 
about due to the inexorable forces of com- 
petition rather than as a result of any 
illegal conspiracy or concert of action, by 
prearrangement or otherwise. The compe- 
tition as between the defendants was wholly 
unaffected. 


[No Illegal Boycott] 


These observations also suffice to dis- 
pose of the claim that there was an illegal 
boycott and therefore a per se violation of 
the Sherman Act. United States v. St. Louis 
Terminal, 224 U. S. 383 (1912); Arkansas 
Brokerage Co., 173 Fed. 899 (C. C. A. 8, 
1909). Use by competitive units of the same 
local distributor is not necessarily a limita- 
tion on their competition. After all, Inter- 
borough had no vested interest in the 


wholesaling of magazines and reprints in’ 


New York City or elsewhere. 
Other authorities on which plaintiff leans 


heavily furnish no support to plaintiff’s con- 
tentions because in each of them there was 
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some feature of price fixing or stifling of 
competition. Butterick Pub. Co. v. Federal 
Trade Commission, 85 F. 2d 522 (C. A. A. 2, 
1936); Fashion Originators’ Guild v. Federal 
Trade Commission [1940-1943 TrapE CASES 
756,101], 312 U. S. 457 (1941); Kiefer- 
Stewart Co. v. Joseph E. Seagram & Sons, 
Inc. [1950-1951 Trape Cases { 62,737], 340 
UnsSp2iw@osi): 


[Trial Court’s Consideration of Case] 


Plaintiff’s astute and experienced counsel 
with commendable industry have collated 
a considerable number of words and phrases 
from the various documents in evidence 
from which it is deduced that the so-called 
“facts” thus gathered together were “either 
completely disregarded or unduly minimized 
in the findings” made by the trial judge, 
whose lengthy opinion is criticized as in- 
adequate. But this reference to alleged 
omissions in the opinions of trial judges is 
more or less typical in antitrust cases when 
they reach the appellate stage; and we find 
no substantial basis for the charge here. 
The trial judge followed the case with pains- 
taking care and the factual conclusions 
arrived at are well supported by the evi- 
dence. Had he attempted to discuss in 
detail every reference relied upon by plain- 
tiff, the opinion would have been expanded 
to an inordinate degree, without serving any 
useful purpose. True it is that meetings 
provide an opportunity for conspiratorial 
action and such expressions as “pressure,” 
“generally understood” and “commitments” 
ofter are the hallmarks of conspiratorial 
action by businessmen in violation of the 
antitrust laws. But, as often as not, these 
words considered in their full context and 
the attendant circumstances turn out ta 
have no significance whatever. A discussion 
in the opinion of all the minutiae of these 
inevitably complicated cases is more likely 
to lead to burdensome prolixity and con- 
fusion. It is clear to us that every phase 
of the case received due consideration. 


Affirmed. 
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In the United States District Court for the District of Columbia. Dated September 7, 
1955. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Quantity-Limit Rules of the Federal Trade Commission—Tires 
and Tubes—Validity of Rule—Necessary Statutory Findings—The Federal Trade Com- 
mission’s quantity-limit rule for tires and tubes, which fixed the maximum quantity dis- 
count limit on sales of tires and tubes at 20,000 pounds ordered at one time for delivery 
at one time, was held invalid on the ground that there were no statutory findings, as 
required by the Clayton Act, as amended, that support the Commission’s rule. The 
Commission’s finding that available purchasers in greater quantities than annual dollar 
volumes of $600,000 and more are so few as to render differentials on account thereof 
unjustly discriminatory does not support the rule because the rule of the Commission 
does not relate to sales amounting to $600,000 or more a year. The Commission’s finding 
to the effect that the carload quantity of 20,000 pounds ordered at one time for delivery 
at one time is a quantity upon which the maximum differentials on account of quantity 
should be granted is the converse of what the statute requires, that is, it is the negative 
of what the statute requires. There was no finding that available purchasers in quantities 
greater than 20,000 pounds are so few as to render differentials on account thereof unjustly 
discriminatory or promotive of monopoly. In view of the importance of the rule and its 
effect upon a vital industry and on a large number of manufacturers and dealers, the rule 
should not stand unless there is compliance with the statutory prerequisites. 


See Price Discrimination, Vol. 1, 3505.654, 3611.01; Federal Trade Commission 
Enforcement and Procedure, Vol. 2, { 8801.790. 
For the plaintiffs: Mathias F. Correa. 


For the defendants: Albert Parker and James H. Durkin, Special Assistants to the 
Attorney General. 


For a prior opinion of the U. S. Court of Appeals, District of Columbia Circuit, 
see 1953 Trade Cases 67,535, reversing U. S. District Court, District of Columbia, 
1952 Trade Cases {] 67,367. 


Opinion of the Court concern engaged in the manufacture or sale 
[Validity of Quantity-Limit Rule] or both of rubber tires against members of 
Tue Courr (Hotrzorr, J.) [In full text]: the Federal Trade Commission to review 


This group of actions have been consolidated the validity of an order made by the Com- 
for trial. Each of them is brought by a mission under the Robinson-Patman Act 
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limiting the quantity of rubber tires sold at 
any one time on which a discount may be 
made on the basis of quantity at 20,000 
pounds ordered at one time for delivery at 
one time. 


[Robinson-Patman Act] 


This Order is issued under United States 
Code, Title 15, Section 13, known as the 
Robinson-Patman Act. That section, in 
effect, prohibits discrimination in price be- 
tween different purchasers of commodities 
of like grade and quality. 


It further provides, however, 

“That the statute shall not prevent dif- 
ferentials which make only due allowance 
for differences in the cost of manufacture, 
sale or delivery resulting from the differ- 
ing methods or quantities in which such 
commodities for such purchasers are sold 
and delivered.” 


In other words, that provision permits dif- 
ferentials based on differences in quantities 
purchased by different purchasers. 


This limitation, however, is qualified by 
the provision that follows and which is the 
pertinent provision involved in these actions, 
namely, ; 


“That the Federal Trade Commission 
may, after due investigation and hearing 
to all interested parties, fix and establish 
quantity limits, and revise the same as it 
finds necessary, as to particular commodi- 
ties or classes of commodities, where it 
finds that available purchasers in greater 
quantities are so few as to render differ- 
entials on account thereof unjustly dis- 
criminatory or promotive of monopoly in 
any line of commerce; and the foregoing 
shall then not be construed to permit the 
differentials based on differences in quan- 
tities greater than those so fixed and 
established.” 


Acting under this provision, the Commis- 
sion, as has just been stated, fixed quan- 
tity limits on sales of tires and tubes at 
20,000 pounds ordered at one time for 
delivery at one time. 


[Summary Judgment] 


These cases came before this Court on 
motions by the defendants for summary 
judgment. 


After opening of the argument, counsel 
for plaintiffs asked leave to file cross mo- 
tions for summary judgment and, with the 
consent of counsel for the defendants this 
leave was granted. Consequently, the pos- 
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ture of this case now is that all parties 
have moved for a motion for summary judg- 
ment in their favor. 


[Objections to Order] 


The plaintiff raised three objections to the 
validity of the order of the Federal Trade 
Commission; 


First, that the Commission failed to give 
a hearing at which evidence was introduced 
and at the conclusion of which findings 
were based entirely on the evidence introduced. 


The second objection is that the findings 
do not support the order. 


The third objection is that the order is 
capricious, arbitrary and unreasonable. 


[Order Not Supported by Findings] 


The Court will consider the second ob- 
jection first because, in the light of the 
disposition that it is going to make of the 
second objection, the other two need not 
be considered at this stage of the litigation. 


The Court is of the opinion that there 
are no statutory findings as required by the 
Act of Congress that support the order of 
the Commission. The order contains two 
ultimate findings. 


The first ultimate finding is to the effect 
that: 

“Available purchasers in greater quan- 
tities than annual dollar volumes of $600,000 
and more are so few as to render differ- 
entials on account thereof unjustly dis- 
criminatory against purchasers in smaller 
quantities and promotive of monopoly.” 


Manifestly, this finding does not support 
the order made by the Commission because 
the order of the Commission does not relate 
to sales amounting to $600,000 or more a 
year but to single individual sales in quan- 
tities of 20,000 pounds. 


The second ultimate finding does not fol- 
low the phraseology of the statute. If a 
statute requires a specific finding to be made 
by a regulatory body as a basis for an order, 
such a finding must be made in order to 
justify the order. To be sure, a slight de- 
viation in phraseology will not vitiate the 
finding or the order. 

In this case, however, there is more than 
a verbal deviation from the statute. The 
meaning of the second finding is entirely 
different from the meaning of such a finding 
as the statute requires. The statute requires 
a finding that available purchasers in quan- 
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tities greater than that specified are so few 
as to render differentials on account thereof 
unjustly discriminatory or promotive of 
monopoly. 

There is no finding here that available 
purchasers in quantities greater than 20,000 
pounds at any one time are so few as to 
render differentials on account thereof unjustly 
discriminatory or promotive of monopoly. 

Finding No. 2 is to the effect that the 
carload quantity of 20,000 pounds ordered 
at one time for delivery at one time is a 
quantity upon which the maximum differ- 
entials on account of quantity should be 
granted, that quantity being the reasonable 
maximum as to which there will be a suffi- 
cient number of available purchasers so as 
not to render such a maximum differential 
unjustly discriminatory against purchasers 
in smaller quantities and promotive of 
monopoly. In other words, the finding is 
the converse of what the statute requires 
or, to put it in a somewhat different way, 
it is the negative of what the statute requires. 


In view of the importance of the order 
here involved and its effect upon a vital 
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industry and on a large number of manu- 
facturers and dealers, the order should not 
stand unless the statutory prerequisites are 
complied with. 


The Court is of the opinion that the 
statutory finding expressly required by the 
Act of Congress as a basis for the order 
has not been made and that, therefore, the 
order should not stand. 


[Summary Judgment for Plaintiffs] 


This being the opinion of the Court, it 
seems unnecessary to pass upon the validity 
of the other two objections to the order. 
It may be noted that the third objection 
raises issues of fact, and that hence the 
defendants would not be entitled to sum- 
mary judgment at this time in any event. 

The defendants’ motions for summary 
judgment will be denied and the plaintiffs’ 
motion for summary judgment granted. 

You may submit your order, gentlemen. 

The Court wishes to express its gratitude 
to counsel on both sides for their very able 
and helpful presentation of their respective 
views. 


[f 68,131] United States v. Minute Maid Corporation. 


In the United States District Court for the Southern District of Florida. 


No. 6429M. Filed September 7, 1955. 


Civil Action 


Case No. 1253 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Consent Decree—Practices Enjoined—Acquisition of 
Stock and Facilities—Operation of Facilities——A producer of frozen citrus juice concen- 
trates was prohibited by a consent decree from operating any of the frozen citrus juice 
concentrate facilities operated by it pursuant to a contract with a third party. The pro- 
ducer was prohibited, for a period of five years from the sale or divestiture of two of its 
frozen citrus juice concentrate plants which were required to be disposed of under the decree, 
from acquiring any shares of stock or other interest in, or any frozen concentrate facilities 
of, any person engaged in the production, distribution or sale of such frozen concentrates, 
except upon application to the court and after an affirmative showing to the court that 
such an acquisition may not tend to lessen competition or create a monopoly in the 
manufacture or sale of such frozen concentrates. Also, the producer was prohibited from 
acquiring any interest in any of the facilities which it had disposed of under the decree. 


See Acquisitions of Stock or Assets, Vol. 1, 14206, 4207, 4208.05; Department of 
Justice Enforcement and Procedure, Vol. 2, { 8281.100, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Sale of Production Facilities—A producer of frozen citrus juice concentrates was - 
ordered by a consent decree (1) to dispose of, as complete units, the frozen concentrate 
facilities acquired by it from a competitor and (2) to maintain such frozen concentrate 
facilities at the standard of operational performance for the production of frozen concen- 
trates in effect at the time of the entry of the decree. The decree further provided that 
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such sale or divestment shall be made in good faith and shall be absolute, and that none 
of the facilities ordered to be sold or divested shall be sold or divested to any person or 
persons acting for or under the control of the producer or to any person in which the 
producer owns or has an interest. The decree provided that if such facilities are not 
sold or divested for cash, nothing contained in the decree shall be deemed to prohibit 
the producer from retaining, accepting, and enforcing a bona fide lien, mortgage, deed of 
trust, or other form of security on the facilities for the purpose of securing to the producer 
full payment of the prices at which the facilities are sold or divested. 


See Acquisitions of Stock or Assets, Vol. 1, 4208.05; Department of Justice Enforce- 
ment and Procedure, Vol. 2, § 8301.10. 


Department of Justice Enforcement and Procedure—Enforcement of Consent Decrees 
—Reports.—A producer of frozen citrus juice concentrates which was required to sell 
certain of its facilities was ordered to render quarterly reports to the court, with copies 
to the Attorney General, outlining in detail the efforts made by it to dispose of such 
facilities. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8401.21. 


Department of Justice Enforcement and Procedure—Consent Decrees—Further Relief 
—Modification Sought by Government.—A consent decree which ordered a producer of 
frozen citrus juice concentrates to sell certain of its facilities provided that if the Govern- 
ment becomes dissatisfied with the progress being made in the disposition of such facilities, 
it may file a petition with the court for such further orders and directions as may be neces- 
sary to effect the disposition of such facilities by the producer. The decree further pro- 
vided that the Government may, at any time after the expiration of two years following 
the entry of the decree, and without the necessity of showing any change in circumstances 
occurring subsequent to the entry of the decree, petition the court for such further relief 
as it may then deem necessary regarding the use on frozen concentrates of trade-marks 
or trade names owned or controlled by the producer on the date of the entry of the decree; 
and that neither the entry of the decree nor any of its provisions shall operate as a bar 
or estoppel as to any issue of law or fact raised in any such proceeding or bar or estop 
either party from introducing any evidence with respect to any such issue. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.15. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney .General; and William D. 


Kilgore, Jr., Harry N. Burgess, William H. McManus, John T. Duffner, and Ephraim 
Jacobs, Attorneys. ; 


For the defendant: Hogan & Hartson, by J. J. Smith, Jr., Washington, D. C. 
Final Judgment I 
Emetr C. Cuoate, District Judge [In [Clayton Act] 

full text]: Plaintiff, United States of Ameri- 
ca, having filed its complaint herein on the 
7th day of September, 1955, and defendant, 
Minute Maid Corporation, by its attorneys, 
having appeared and filed its answer to such 
complaint denying the substantive allega- 
tions thereof, and plaintiff and defendant 
having severally consented to this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein and without 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a claim against de- 
fendant under §7 of the Act of Congress 
approved October 15, 1914, entitled “An Act 
to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other 
purposes,” as amended, commonly known 
as the Clayton Act. 


any admission by plaintiff or defendant in II 
respect of any issue: [Definitions] 
Now, therefore, before any testimony has 


} : On vas As used in this Final Judgment: 

been taken and without trial or adjudication (A) “Minute Maid” shall mean defendant 

of any issue of fact or law herein and upon Minute Maid Corporation a corporation 

consent of the parties hereto, it is hereby organized and existing inden the laws of 
Ordered, adjudged and decreed as follows: the State of Florida; 
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(B) “Clinton” shall mean Clinton Foods, 
Inc., a corporation organized and existing 
under the laws of the State of Delaware; 

(C) “Frozen concentrates” shall mean 
the juice of any citrus fruit from which any 
portion of the water content has been re- 
moved and which is preserved by freezing; 


(D) “Frozen concentrate facilities” shall 
mean plants, including the real estate upon 
which situated, machinery and equipment, 
together with all production, engineering 
and other records relating to the use or 
operation thereof, used for the processing 
of frozen concentrates; 


(E) “Person” shall mean any individual, 
partnership, corporation, association or 
other legal entity. 

Ill 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to Minute Maid shall apply to 
Minute Maid, its officers, agents, servants, 
employees, subsidiaries, successors and as- 
signs, and to those persons in active con- 
cert or participation with Minute Maid who 
receive actual notice of this Final Judgment 
by personal service or otherwise. The pro- 
visions of this Final Judgment shail not 
apply or relate to Minute Maid’s activities 
or operations outside of the continental 
limits of the United States. Minute Maid 
is ordered and directed to take such steps 
as are necessary to secure compliance here- 
with by its officials, subsidiaries and other 
persons described above with the terms of 
this Final Judgment. 


IV 
[Operation of Facilities Prohibited] 


Defendant Minute Maid, after November 
1, 1955, is perpetually enjoined and re- 
strained from operating any of the frozen 
concentrate facilities now operated by it 
at Davenport, Florida pursuant to a con- 
‘tract between Minute Maid and Ridge 
Citrus Concentrate, Inc., dated July 28, 1949. 


Vv 
[Disposal of Facilities Ordered] 


(A) Within a reasonable time from the 
date of the entry of this Final Judgment, 
defendant Minute Maid shall, pursuant to 
the terms and conditions of this Section V, 
dispose of as complete units, the frozen 
concentrate facilities located at Dunedin 
and Frostproof, Florida acquired by it from 
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Clinton pursuant to a written agreement 
between Minute Maid and Clinton dated 
November 30, 1954; 


(B) Following the entry of this Final 
Judgment defendant Minute Maid shall 
render quarterly reports to this Court, with 
copies to the Attorney General, outlining 
in detail the efforts made by Minute Maid 
to dispose of such facilities. If the plaintiff 
herein is, at any time, dissatisfied with the 
progress being made in the disposition of 
the aforementioned facilities it may file a 
petition with this Court for such further 
orders and directions as may be necessary 
to effect the disposition of such frozen con- 
centrate facilities by defendant Minute Maid. 


(C) Defendant Minute Maid shall take 
such steps as are necessary to maintain 
said frozen concentrate facilities at the 
standard of operational performance for the 
production of frozen concentrates in effect 
at the time of the entry of this Final Judg- 
ment. Pending such disposition of facilities 
defendant Minute Maid shall not permit 
said facilities to be diminished in capacity 
or to be turned to uses other than the pro- 
duction of frozen concentrates, where such 
use would, in any manner, impair the capacity 
of such facilities for the production of 
frozen concentrates; 


(D) The sale or divestment ordered and 
directed by paragraphs (A) and (B) of this 
Section V shall be made in good faith and 
shall be absolute, unqualified and uncon- 
ditional. None of the facilities so ordered 
to be sold or divested shall be, directly or 
indirectly, sold or divested to any person 
in which Minute Maid owns any stock, or 
financial interest, to any one or more .of- 
ficers, directors, agents or employees of 
Minute Maid or to any other person or per- 
sons acting for or under the control of 
Minute Maid; provided, however, that if 
said facilities are not sold or divested for 
cash, nothing herein contained shall be 
deemed to prohibit Minute Maid from re- 
taining, accepting and enforcing a bona fide 
lien, mortgage, deed of trust or other form 
of security on said facilities for the purpose 
of securing to Minute Maid full payment of 
the prices at which said facilities are sold 
or divested; 

(E) Defendant Minute Maid after the 
sale or divestiture of the Dunedin and 
Frostproof frozen concentrate facilities is 
perpetually enjoined from acquiring any 
right, title or interest in any of said facilities; 
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(F) Until defendant Minute Maid shall 
have fully complied with paragraphs (A) 
and (B) of this Section V, it is enjoined 
and restrained from acquiring, directly or 
indirectly, any shares of stock or other 
interest in, or any frozen concentrate facili- 
ties of, any person engaged in the production, 
distribution or sale of frozen concentrates ; 


(G) Defendant Minute Maid, for a 
period of five (5) years from the sale or 
divestiture of both the Dunedin and Frost- 
proof, Florida frozen concentrate facilities, 
is hereby enjoined and restrained from ac- 
quiring, directly or indirectly, any shares 
of stock or other interest in, or any frozen 
concentrate facilities of, any person engaged 
in the production, distribution or sale of 
frozen concentrates, except upon application 
to this Court and after an affirmative show- 
ing to this Court that such acquisition may 
not tend to lessen competition or create a 
monopoly in the manufacture or sale of 
frozen concentrates; 

(H) The provisions of the foregoing sub- 
sections (F) and (G) shall not apply to 
such rights as defendant Minute Maid may 
have under the Distributing Agreement be- 
tween Vacuum Foods Corporation (now 
known as Minute Maid Corporation) and 
Harry L. Crosby, Jr., dated September 1, 1949, 


VI 
[Future Relief—Trade-Marks| 


Notwithstanding the entry of this Final 
Judgment or anything herein contained, 
plaintiff may, at any time after the expira- 
tion of two (2) years following the date of 
the entry of this Final Judgment, and with- 
out the necessity of showing any change in 
circumstances occurring subsequent to the 
entry hereof, petition this Court for such 
further relief as it may then deem necessary 
or appropriate regarding the use on frozen 
concentrates of trade-marks or trade names 
owned or controlled by defendant Minute 
Maid on the date of the entry of this Final 
Judgment. Neither the entry of this Final 
Judgment nor any of the provisions hereof 
shall operate as a bar or estoppel as to any 
issue of law or fact raised in any such pro- 
ceeding, or bar or estop either party to such 
proceeding from introducing any evidence 
or testimony with respect to any such issue. 


1 68,131 


Court Decisions 
U.S. uv. Minute Maid Corp. 


Number 31—94 
9-21-55 


VII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to any legally recognized 
privilege, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General, or of 
the Assistant Attorney General in charge 
of the Antitrust Division, and on reasonable 
notice to Minute Maid at its principal office, 
be permitted (1) access, during Minute 
Maid’s office hours, to all books, ledgers, 
accounts, correspondences, memoranda and 
other records and documents in the posses- 
sion or under the control of Minute Maid 
relating to any of the subject matters con- 
tained in this Final Judgment, and (2) 
subject to the reasonable convenience of 
Minute Maid and without restraint or inter- 
ference from it to interview officers or em- 
ployees of Minute Maid, who may have 
counsel present, regarding any such mat- 
ters; and upon such request Minute Maid 
shall submit such reasonable reports in 
writing to the Department of Justice with 
respect to matters contained in this Final 
Judgment as may from time to time be 
necessary to the enforcement of this Final 
Judgment. No information obtained by the 
means provided in this Section VII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than duly authorized representative of the 
Department except in the course of court 
proceedings, to which the United States of 
America is a party, for the purpose of se- 
curing compliance with this Final Judgment 
or as otherwise required by law. 


WAH 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling either of the parties to this Final 
Judgment, to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions thereof, and for the enforce- 
ment of compliance therewith and punish- 
ment of violations thereof. 
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U.S. uv. Linen Supply Institute of Greater New York, Inc. 

[] 68,132] United States v. Linen Supply Institute of Greater New York, Inc.; 
Central Coat, Apron & Linen Service, Inc.; Consolidated Laundries Corporation; Gen- 
eral Linen Supply & Laundry Co., Inc.; Modern Silver Linen Supply Co., Inc.; Standard 
Coat, Apron & Linen Service, Inc.; Louis Gordon; Harry Kessler; Charles Maslow; 
Fred S. Radnitz; and Sam Spatt. 


In the United States District Court for the Southern District of New York. Civ. 
99-387. Filed August 12, 1955. 


Case No. 1222 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief—Pre- 
trial Procedure—Defendants’ Interrogatories—Pendency of Criminal Action Against 
Defendants.—In a civil antitrust action, the Government’s time to respond to the defend- 
ants’ interrogatories was extended until the disposition of a criminal antitrust action 
brought by the Government against the same defendants. The allegations in the criminal 
action were substantially the same as those in the instant civil action. The defendants 
would not be able to obtain the information sought from the Government in the criminal 
action; therefore, they were not entitled to such information in the instant civil suit. The 
policy of the law is against the disclosure of the criminal prosecutor’s case in advance 


of trial. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.260. 
For the plaintiff: Richard B. O’Donnell, Assistant U. S. Attorney, New York, N. Y. 


For the defendants: Jacob Landau, New York, N. Y.; Drechsler & Leff, New York, N. Y.; 
Charles Murphy, Bronx, N. Y.; Harry Lupka, New York, N. Y.; Benjamin Levine, Brooklyn, 


N. Y.; and Frederick Nack, New York, N. Y. 


Memorandum 


[Defendants Interrogatories—Pendency 
of Civil and Criminal Actions] 


Dimock, District Judge [Jn full text]: 
This is a motion by the Government to dis- 
miss irterrogatories propounded by defend- 
ants without prejudice to a renewal thereof 
upon the disposition of a criminal prosecu- 
tion brought in this court against the same 
defendants or, in the alternative, to extend 
the time of the Government to file objec- 
tions or answers to said interrogatories until 
after such disposition. The criminal prose- 
cution is an antitrust case and the allega- 
tions in the indictment are substantially the 
same as those in the complaint in the in- 
stant action. 


The Government grounds the motion on 
the candid statement that, by the inter- 
rogatories, the defendants would be able to 
obtain information which would not be 
available to them under any procedure af- 
forded in the criminal case. There is no 
doubt that, so far as pre-trial discovery is 
concerned, our practice favors the defendant 
in a civil case over the defendant in a crimi- 
nal case. The Federal Rules of Criminal 
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Procedure make no provision for answers 
to interrogatories. We may assume, there- 
fore, that, but for the pendency of the civil 
case, these defendants would not be entitled 
to the information which their interroga- 
tories ask, 

By bringing this civil action concurrently 
with the criminal prosecution has the Gov- 
ernment opened itself to the necessity of 
furnishing the demanded information? While 
the question is not free from doubt I am 
not disposed to take issue with Judge 
Freed’s ruling in United States v. A. B. Dick 
Co., D. C. N. D. Oh. E. D. [1946-1947 TrapE 
Cases § 57,580], 7 F. R. D. 442, where, in a 
situation comparable to that at bar, he ex- 
tended the time to answer interrogatories in 
the civil action until the disposition of the 
criminal prosecution. So strong is the policy 
of the law against disclosure of the prosecu- 
tion’s case in advance of trial that the Dis- 
trict Court in Penn v. Automobile Ins. Co., 
Da Ca DN Oree2/st Supp cos ombne mene 
suggestion of the district attorney that he 
expected to press a criminal charge against 
one who was plaintiff in a pending civil 
case, denied plaintiff's motion for a dis- 
covery by defendants. It is curious that 
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the tenderness of our law toward the ac- 
cused in a criminal case should be subject 
to such a marked exception but the excep- 
tion does seem to exist. 
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Plaintiff’s time to file objections to or to 
respond to defendants’ interrogatories is 
extended until the disposition of the crimi- 
nal prosecution. 


[f 68,133] Kurt M. Jachmann Co., Inc. v. Marine Office of America, S. D. McComb 
& Co., Inc., Owen C. Torrey, Carl P. Kremer, George Inselman, American Insurance Co., 
American Eagle Fire Insurance Co., Continental Insurance Co. of the City of New York, 
Fidelity-Phoenix Fire Insurance Co., Firemen’s Insurance Co., Glens Falls Insurance Co., 
and Hanover Fire Insurance Co. 


In the United States District Court for the Southern District of New York. Civ. 
76-158. Filed July 18, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Motion for Production 
and Inspection of Documents.—An insurance broker’s motion for the production and 
inspection of cards containing information pertaining to him and of cards to which infor- 
mation was transferred with respect to other brokers was granted because this information 
may lead to evidence concerning an alleged boycott. The broker’s motion was denied, 
with leave to renew, where good cause had not been established for the production of 


other items. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 
For the plaintiff: Joseph S. Meadow, Murray K. Josephson, and Rhea Josephson, 


New York, N. Y. 


For the defendants: Bigham, Englar, Jones and Houston, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {] 67,975, 67,974, 67,973, and 1954 Trade Cases {| 67,833. 


Memorandum 
[Production of Documents | 


Epwarbd WEINFELD, District Judge [Jn full 
text]: The motion for production and in- 
spection is granted with respect to the items 
referring to Policies No. OCC-61833 and 
W RC-61833 which were the subject of can- 
cellation and also the “overall analysis” 
made of policies wherein plaintiff had been 
the broker, described in Item 6, which ap- 
pear related to the pending suit. 


As to Item 7, the defendant Marine Office 
of America will be required within ten days 
from the entry of an order hereon to submit 
an affidavit by a responsible executive officer 
setting forth the date when the agents- 
brokers cards referred to therein were de- 
stroyed. Discovery will be permitted of 


the cards containing information pertaining 
to plaintiff which it is stated “were pre- 
served intact” and also the IBM cards to 
which information was transferred with 
respect to other agents-brokers. This latter 
information may lead to evidence on the 
issue of boycott or support the plaintiff’s 
claim on that issue. 

As to all other items “good cause” has 
not been established at this time for produc- 
tion. However, it may be that continuance 
of the various depositions which have been 
long delayed may disclose the necessity for 
such production and examination and ac- 
cordingly the motion, so far as the remain- 
ing items are concerned, is denied with 
leave to renew. 


Settle order on notice. 
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[| 68,134] Leonia Amusement Corporation, et al. v. Loew’s Incorporated, et al. 


In the United States District Court for the Southern District of New York. Civ. 
74-244. Filed August 12, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories——In a treble damage action charging that the defendants conspired to 
deprive the plaintiff’s theatre of a prior run of motion pictures, evidence that prior to the 
alleged conspiracy the plaintiff’s theatre enjoyed a position that was superior to its position 
during the alleged conspiracy, that subsequent to the plaintiff’s sale of its theatre the 
position of the theatre was materially enhanced over that which it had occupied during 
the alleged conspiracy, and that other independent theatres experienced substantially what 
the plaintiff’s theatre experienced would be relevant to the plaintiff's charge; therefore, the 
plaintiffs interrogatories concerning such evidence were relevant. Defendants’ motion for 
an order enjoining the plaintiff and its attorneys from disclosing information discovered 
or using such information in any other action was denied because there was no evidence 


of bad faith on the part of the plaintiff or its attorneys. 
See Private Enforcement and Procedure, Vol. 2, J 9013.875. 
For the plaintiffs: Sperry, Weinberg & Ruskey, New York, N.Y. 


For the defendants: 


Schwartz & Frohlich; R. W. Perkins; Benjamin Melniker; 


O’Brien, Driscoll & Raftery; Dwight, Royall, Harris, Kogel & Caskey; Phillips, Nizer, 
Benjamin & Krim; Adolph Schimel; Louis Phillips; and J. Miller Walker, all of New 


York, N. Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases {| 67,825, 67,649, and 1953 Trade Cases {] 67,592, 67,419. 


Memorandum 


[Motion to Strike or Modify Interrogatories| 


Dimock, District Judge [Jn full text]: 
Defendants move for an order (1), pursuant 
to Rule 33, F. R. C. P., striking or modify- 
ing interrogatories propounded by plaintiffs 
dated May 26, 1955 and (2) pursuant to 
Rule 30(d), F. R. C. P., enjoining plaintiff, 
its representatives and attorneys from dis- 
closing or publishing the information dis- 
covered or using it in any other action. 


The action is for treble damages under 
the Federal Anti-Trust laws, 15 U. S. C. 
8§ 1 through 7, 12 through 27. In substance 
it is charged that plaintiff sustained dam- 
ages as a result of the concerted action of 
defendants in refusing to grant to plaintiff 
the priority of moving picture runs which 
it demanded. The conspiracy charged is 
alleged to have existed from September 1, 
1933 to September 1, 1935. 


On July 16, 1954 Judge Conger made an 
order directing defendants to produce cer- 
tain documents relating to the treatment 
accorded twenty specified exhibitors by de- 
fendants during the period from January 1, 
1927 to September 1, 1935. Insofar as they 
have been able defendants have complied 
with this order. 
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[Burden] 


At the outset defendants assert an objec- 
tion to the interrogatories in toto upon “the 
ground of the tremendous burden to answer 
them which plaintiff would seek to foist 
upon the defendants.” This objection can- 
not be successful. As appears hereinafter 
I find that in the large plaintiff’s interroga- 
tories are, after the imposition of certain 
limitations, relevant to the issues in this 
case. The limitations which I believe it 
to be necessary to impose on the interroga- 
tories have the effect of substantially dimin- 
ishing the burden to which defendants will 
be put in answering them. Inconvenience 
and burden are always the lot of a party 
to whom interrogatories are propounded. 
I cannot say that the burden which these 
interrogatories place upon defendants is so 
inordinate as to invalidate them. See Cald- 
well-Clements, Inc. v. McGraw-Hill Pub. Co., 
D.C. Ss ODS ENE Yo (1952) Deane CAsEs 
{ 67,261], 12°F. R. D. 531. Thus it is neces- 
sary to consider defendants’ specific objections. 


[Headings] 

Defendants object, first, to the caption head- 
ings, numbered I through XVI, which are 
contained among plaintiff’s interrogatories 
but are not themselves interrogatories. Plain- 
tiff has no objection to their elimination and 
defendants’ objections here are sustained. 
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[Answers from Third Parties] 


Second, defendants object, without speci- 
fying any interrogatories, “to all of the in- 
terrogatories insofar as they seek to elicit 
answers from persons other than the cor- 
porate answering defendant.” Defendants 
point to the following language contained 
in plaintiff's interrogatories as the basis 
of their objection: 


“Reference to any defendant or to the 
words ‘you’, ‘your’, ‘your company’, etc., is 
intended to include the defendant referred 
to, its subsidiary or affliated corporations, 
its predecessors and such predecessors’ 
subsidiary or afhliated corporations, cor- 
porations consolidated or merged with 
any of its subsidiary, affiliated or prede- 
cessor corporations and subsidiaries or 
affiliates of such merged or consolidated 
corporations.” 


Rule 33, F. R. C. P., provides that interroga- 
tories may be directed to and served upon 
a party. Defendants’ position is that the 
above-quoted language requires or may re- 
quire answers by or in behalf of entities 
other than parties. Defendants’ counsel 
agreed, during the course of oral argument 
on this motion, that the inclusion of “sub- 
sidiaries” in the quoted language was proper 
and that inclusion of companies under the 
control of the interrogated defendant would 
be proper. Plaintiff's counsel said that his 
use of “predecessors” in the quoted lan- 
guage was intended to mean “predecessors 
in name” which, in turn, he indicated was 
intended to mean the interrogated defendant 
under a prior name. The term “affiliated 
corporations,” used in the quoted language, 
has no legal meaning which may be relied 
upon to delimit its scope. For this reason 
it is objectionable. From certain portions 
of plaintiff's affidavit I get the impression 
that it was used as a synonym for “sub- 
sidiaries”. If this is the case it is redundant. 
In either case the term should not be used. 


The effect of what has been said is that 
this part of defendants’ objections will be 
overruled, provided that the word “prede- 
cessor” is understood to mean the defendant 
referred to but known by a name other than 
that by which it is no known and provided 
that the language is amended so as to elimi- 
nate all references therein to “affiliated cor- 
porations”. Otherwise defendants’ objection 
to this part of the interrogatories will be 
sustained. 
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[Information Concerning Theatres] 


Third, defendants object to all interroga- 
tories which seek information concerning 
theatres other than the Leonia and the Park 
Lane and the period prior to or subsequent 
to the period from September 1, 1933 to 
September 1, 1935 and to certain interroga- 
tories which they characterize as seeking 
information about subjects “in no way re- 
lated to any issue in this action.” Nearly 
all of the interrogatories are included in 
this group and the basis of the objections is, 
in effect, that these interrogatories are not 
designed to elicit relevant information. 


I have studied the interrogatories cited 
as objectionable by defendants and find 
that all of them are, as limited by plaintiff’s 
concessions contained in the memorandum 
and affidavit of Joseph A. Ruskay both 
dated July 18, 1955, and by a further limi- 
tation mentioned below, relevant to the 
issues presented in this case. 


Plaintiff concedes that, in certain speci- 
fied instances, which include many of the 
instances fPeleared to in the interrogatories, 
the answers should confine themselves to 
the period between September 1, 1933, and 
September 1, 1935, and to the twenty theatres 
named by Judge Conger. As thus restricted, 
the interrogatories concerned are proper. 
In a number of instances plaintiff offers to 
limit the interrogatories so that the period 
concerned ends on December 31, 1943. The 
period as so limited would be too extensive. 
Plaintiff's purpose in propounding the in- 
terrogatories, which plaintiff says should 
cover the period to December 31, 1943, will 
be amply served if the period is limited 
so that it does not extend beyond Septem- 
ber 1, 1940. 


Defendants have cited a number of cases 
in support of their argument that interroga- 
tories which would compel them to give 
information concerning their activities in 
respect of theatres other than the Park Lane 
and Leonia and periods outside of the period 
from September 1, 1933 to September 1, 
1935 seek irrelevant information. These 
cases stand merely for the proposition that 
in a private anti-trust litigation the plain- 
tiffs case will be limited to proof on the 
issue of whether the plaintiff has suffered 
economic injury as a result of defendants’ 
illegal activities. Here the issue appears 
to be fairly narrow and even defendants do 
not contend that plaintiff i is attempting to 
drag into this case “all of the wrongdoings 
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of the motion picture industry for the last 
thirty years.” See New Dyckman Theatre 
Corp. v. Radio-Keith-Orph. Corp Ds mG: 
S. D. N. Y. [1954 Trape Cases { 67,853], 
16 F. R. D. 203, 206. The issue presented 
is whether defendants participated in a 
conspiracy to deprive plaintiff of a prior 
run of motion pictures which plaintiff de- 
manded of defendants for its Leonia Theatre 
with the result that plaintiff was damaged 
in its business and, finally, forced to sell 
its business to certain defendant interests, 
all to the damage and detriment of plain- 
tiff. My determination is that all of the 
interrogatories specified in defendant’s ob- 
jections desiznated “CID? “Kh”, and “1” 
in their moving affidavit, seek information 
which is relevant to this issue when they 
are limited as offered by plaintiff and fur- 
ther limited in accordance with the fore- 
going, 

For example, evidence that prior to the 
beginning of the alleged conspiracy the 
Leonia enjoyed a position in the chain of 
exhibition of moving pictures that was 
superior to its position during the alleged 
conspiracy is relevant to the issue of whether 
the conspiracy charged ever existed. The 
same is true concerning evidence that sub- 
sequent to plaintiff's sale of its interest— 
it says that the sale was caused by the 
pressure exerted by defendants in concert— 
the position of the Leonia in the chain was 
materially enhanced over that which it had 
occupied during the period of the alleged 
conspiracy. Further, evidence that one or 
more independent theatres other than the 
Leonia experienced at the hands of defend- 
ants substantially what plaintiff charges 
that the Leonia experienced would be rele- 
vant to plaintiff’s charges of conspiracy 
here. 


[Compilation of Information] 


Fourth, defendants object to all of the 
interrogatories which require them to “com- 
pile information from the documents al- 
ready produced for plaintiff's inspection.” 
It is elementary that a party has no right 
to require his opponent to make compila- 
tions of information when documents 
containing the material necessary for the com- 
pilations are available to the first party. 
Plaintiff, however, seeks in the interroga- 
tories opposed by defendants only to “fill 
the gaps” left by the insufficiencies of the 
documents produced by defendants. The 
fact appears to be that through no fault of 
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anyone the documents produced by defend- 
ants pursuant to Judge Conger’s order have 
failed to provide all of the information © 
which Judge Conger expected that they 
would. The documents produced by defend- 
ants pursuant to Judge Conger’s order are 
not before me but plaintiff has submitted 
a number of schedules which purport to 
summarize all of the data contained in the 
documents. Defendants have made no as- 
sertion that the schedules fail to set out any 
information that the documents contained. 
The schedules make it clear that a large 
amount of relevant material which all par- 
ties probably believed would be included 
in the documents produced pursuant to 
Judge Conger’s order was, in fact, not in- 
cluded in those documents. Plaintiffs are 
entitled to any of this as yet unsupplied in- 
formation under defendants’ control and to 
know what information is no longer avail- 
able to defendants. 


Thus, while defendants need not make 
compilations of information from documents 
already produced, they must “fill the gaps’, 
evidenced by plaintiff's schedules, insofar 
as they are able to do so and must indicate 
the “gaps” about which they have no 
information. 

Fifth, interrogatories 56, 58, 60, 61, 62, 
63, 64, 66, 67, 68 and 70 are objected to 
on the ground that they seek information 
in the nature of summarization and interpre- 
tation of documents or statements of fact 
concerning their genuineness. 

Defendants’ objection that these inter- 
rogatories seek information in the nature 
of summarization and interpretation of 
documents can have validity only insofar as 
defendants are requested to summarize docu- 
ments already produced by them. These 
documents speak for themselves and de- 
fendants need not summarize their contents, 
but an interrogatory is not objectionable 
merely because it asks for information which 
defendants must procure by reference to 
documents. See Cinema Amusements v. Loew's, 
Inc., D. C. D. Del. [1946-1947 Trapr Cases 
57,622], 7 F. R. D. 318. All of the inter- 
rogatories cited by defendants in this objec- 
tion are relevant and, except for questions 
which are addressed to documents produced 
by defendants, should be answered. Of 
course defendants may answer that they 
have no knowledge of agreements other 
than those already furnished when this is 
the case. 
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Plaintiff is not asking for admissions of 
genuineness but only whether defendants 
executed certain described documents. With 
respect to a number of the interrogatories 
the questions seem to me to be requests for 
admissions of fact and there should be a 
provision in the order that plaintiff’s use of 
defendants’ answers to these should be lim- 
ited as required by Rule 36(b), F. R. C. P. 
The interrogatories to which I refer are 
58, 60, 61, 62, 63, 64, 66, 67 and 68. 


[Motion for Protective Order] 


The branch of defendants’ motion which 
seeks a protective order under Rule 30(b), 
F. R. C. P. seems to be based largely on 
an imputation of bad faith to plaintiff or its 
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counsel. I have no reason to think that 
there is basis for any such interpretation. 
In his affidavit plaintiff's counsel says that 
he has no intention of divulging any matters 
discovered here to other attorneys and that 
most of the information which he may learn 
here would be irrelevant in the other cases 
which defendants mention. He says, how- 
ever, that with respect to general informa- 
tion that comes to him here and is relevant 
to another action he should be able to use 
that information in any way which the law 
permits. In the absence of anything to 
make me doubt the attorney’s good faith, 
I agree. 


Settle order on notice. 


[] 68,135] Avon Publishing Co., Inc., Eton Books, Inc., and Avon Publications, Inc. 
v. The American News Company, Inc., and The Union News Company. 


In the United States District Court for the Southern District of New York. Civ. 


90-49. Filed August 9, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Amendment of Answer to Add Antitrust Counterclaims—Good Faith.—In a treble damage 
action, the defendant’s motion for leave to amend its answer, filed almost sixteen months 
earlier, to add counterclaims charging that the plaintiffs and a third party are guilty of 
price discrimination was conditionally denied where the defendant’s good faith in 
asserting the counterclaims was in doubt. The defendant was unable to substantiate its 
claim that the basis for the counterclaims was newly discovered. Also, there was an 
inconsistency between the defendant’s claim in a state court proceeding against the 
plaintiffs and the claim which it asserts in its counterclaims. In the state court pro- 
ceeding, the defendant seeks compensation for services as a distributor of one of the 
plaintiffs, while in the counterclaims it seeks damages as a purchaser of such plaintiff. 


See Private Enforcement and Procedure, Vol. 2, J 9046.80. 

For the plaintiffs: William Gold, New York, N. Y. 

For the defendants: Roth & Riseman, New York, N. Y. 

For a prior opinion of the U. S. District Court, Southern District of New York, see 
1954 Trade Cases { 67,738. 


Memorandum proferred claims in its original answer be- 
cause the facts alleged in the claims “were 
not established at the time of service and 


filing of its original answer.” 


[Amendment of Answer to Add Counterclaim] 


Dimock, District Judge [In full text]: 
Defendants move, pursuant to Rule 13, 
F. R. C. P., for leave to amend the answer 
of defendant The American News Company, 
Inc., so as to interpose counterclaims against 


All of the proffered claims allege viola- 
tions of the Robinson-Patman Act, 15 
U. S. C. §13 et seg., and are based upon 


each of the plaintiffs and a claim against 
one Avon Book Sales Corporation and for 
an order joining Avon Book Sales Corpora- 
tion as a defendant in this action. Defend- 
ants say that American did not set up the 
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allegations that the plaintiffs are guilty of 
price discrimination against American and 
in favor of Avon Book Sales. 


American’s original answer was served on 
April 30, 1954. Thus this request for leave 
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to amend involves a pleading interposed 
almost sixteen months ago. Defendants say 
that the proferred claims were not included 
in the answer when served because American 
did not then know the facts which underlie 
the allegations in them. 


In support of their motion defendants 
submitted an affidavit sworn to by their 
former counsel. In this affidavit the attor- 
ney says that he learned, for the first time, 
of the existence of facts to support the 
proferred claims of price discrimination 
during the course of his examination of 
plaintiffs before trial. In answer to this 
affidavit an affidavit sworn to by plaintiffs’ 
counsel was submitted in behalf of plain- 
tiffs. In this affidavit it was correctly 
pointed out that defendants’ affidavit had 
not alleged that defendants had no knowl- 
edge of the facts, said to underlie their 
proffered claims, prior to the examination 
of plaintiffs. Further, it was alleged that 
defendants have known these facts all along 
and, in effect, defendants were challenged to 
swear to the contrary. Leave was given de- 
fendants to submit a reply affidavit and, on 
August 4, 1955, a reply affidavit was sub- 
mitted in their behalf sworn to by one of 
defendants’ present counsel. This affidavit 
made no reference whatsoever to plaintiffs’ 
assertion that defendants have known all 
along the facts which their attorneys have 
come to know only during the course of 
their examinations of plaintiffs. 


On the record it would seem to have been 
impossible for anyone familiar with defend- 
ants’ business to have said that defendants 
did not know of the reduced price sales to 
Avon Book Sales Corporation at the time 
of the service of the answer. Plaintiffs say 
that the sales to Avon Book Sales Cor- 
poration covered different fields from those 
to defendants and that defendants were 
familiar with the arrangement with Avon 
Book Sales Corporation including the fact 
that the prices fixed thereby were lower 
than the prices to defendants. As proof of 
this plaintiffs submit a photostat of an in- 
voice dated May 21, 1952 from Avon Book 
Sales Corporation to the book department 
of defendant American News Co., Inc., at 
17% cents a copy, when plaintiffs were 
selling the same book to the magazine divi- 
sion of the same defendant at 21 cents. 


Under this state of the record I must 
give credence to the assertion, made in the 
affidavit submitted in behalf of the plaintiffs, 
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that defendants have known all along the 

facts which underlie the claims which one of 

them seeks to interpose by way of counter- : 
claim almost sixteen months after that de- 

fendant served its answer. This finding 

certainly lends color to plaintiffs’ assertions 

that defendants’ motion is not made in good 

faith. 


Another fact should be mentioned. Prior 
to the institution of the present action by 
plaintiffs in this court defendants instituted 
an action against plaintiffs in the Supreme 
Court for New York County. This action 
was brought, in so far as is here material, 
to recover money alleged to be due on an 
account. The account is alleged to have 
arisen out of defendants’ services rendered 
to plaintiffs in the capacity of distributors 
of plaintiffs’ books. A great number of the 
books with respect to which defendants 
allege that they are owed money for their 
services as distributors would be involved 
in the claims which defendants now seek to 
interpose. But since the proferred claims 
are for damages arising out of violations of 
the Robinson-Patman Act defendants’ role 
would, under these claims, have to be that 
of purchaser rather than distributor for 
plaintiffs. 

Rule 13(f{) F. R. C. P., under which de- 
fendants move, permits the setting up of a 
counterclaim by amendment “when justice 
requires.” See 3 Moore’s Federal Practice, 
2d ed., par. 13.33, p. 89. The setting up of 
these counterclaims in this action will preju- 
dice plaintiffs by the consequent delay. A 
factor in the determination of whether justice 
requires this prejudice is the good faith of 
the motion. The fact that defendants made, 
but were unable to substantiate, a claim that 
the basis for the counterclaim was newly 
discovered, casts doubt on the good faith of 
the motion. Another circumstance that casts 
doubt on its good faith is the inconsistency 
between defendants’ claim in the state court 
and the claim which it asks leave to assert 
here. Inconsistent claims are now allowed 
as a matter of pleading but that rule can- 
not abolish the logical relation between a 
belated change of position to meet a par- 
ticular exigency and the soundness of the 
new position. 


Whether deserved or not, the hardship to 
defendants involved in the assertion of the 
proposed counterclaim in a separate action 
is not substantial. Plaintiffs have agreed 
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that, in the event of the denial of defend- 
ants’ motion, that they will not raise any 
objections arising under the prevailing stat- 
ute of limitations, other than those which 
they could raise if the counterclaim had now 
been allowed, or any objections on the 
ground that the counterclaim is barred by 
virtue of its not having been asserted in 
the instant action. 

Defendants’ motion will be denied on 
those terms unless they prefer to accept the 
alternative stated below. 


[J 68,136] General Electric Co. v. Rose. 
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Plaintiffs have made another offer which 
defendants may possibly prefer to the denial 
of the motion on the stated terms. That is 
that the motion be granted on condition (a) 
that the counterclaim will not be the basis 
of examination of plaintiffs until plaintiffs 
have completed their examination of defend- 
ants and (b) that the state court action be 
consolidated with the instant action into a 
single action in this court. Defendants may 
accept this offer if so advised. 


Settle order on notice. 


In the New York Supreme Court, New York County, Special Term, Part I. 134 
N. Y. L. J., No. 49, page 7. Dated September 9, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Consent Decree—Contempt.—A fair 
trader’s motion to punish a defendant for violating a fair trade final consent decree was 
granted. Since this was the defendant’s first offense, he was fined fifty dollars for each 


violation. 


A counsel fee of one hundred dollars also was awarded. The defendant’s 


contention that the order to show cause was not personally served upon him was rejected. 


See Fair Trade, Vol. 1, J 3380.34. 


[Contempt Proceeding] 


MarkKEwIcH, Justice [/n full text]: Plain- 
tiff moves to punish the defendant for con- 
tempt for two separate violations of the final 
consent decree entered in this Feld-Crawford 
action and dated February 23, 1954. De- 
fendant appears specially, stating merely 
that the order to show cause was not per- 
sonally served upon him. It appears clearly 
that he had knowledge of the existence of 
the order to show cause and consented to an 


adjournment of the motion and that the 
special appearance is spurious and dilatory. 
In the circumstances, the defendant is con- 
sidered in default. The motion to punish is 
granted. Since this appears to be the first 
offense, he is fined the sum of $50 for each 
offense, making a total of $100. Counsel 
fee is awarded in the sum of $100. The de- 
fendant may purge himself of the contempt 
by making payment of the sum of $200 
within five days of service of a copy of the 
order to be entered. Settle order. 


[f 68,137] United States v. Twentieth Century-Fox Film Corporation; Warner Bros. 


Pictures, Inc.; Warner Bros. Pictures Distributing Corporation; RKO Radio Pictures, 
Inc.; Republic Pictures Corporation; Republic Productions, Inc.; Columbia Pictures 
Corporation; Screen Gems, Inc.; Universal Pictures Company, Inc.; United World Films, 
Inc.; and Pictorial Films, Inc. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 14354-Y (14354-HW). Filed September 12, 1955. 


Case No. 1140 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Films.—A motion picture producer and a distributor were ordered by a 
consent decree (1) to license or offer for licensing to Government and other outlets 
eighty per cent of the number of feature films available for 16 mm. exhibition which were 
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released for 35 mm. national theatrical exhibition during a specified year and (2) to 
license or offer for licensing, within ninety days, for television a number of feature films 
available for television which, including those feature films heretofore so licensed, shall 
aggregate at least eighty per cent of all feature films available for television heretofore 
released by the defendants for 35 mm. national theatrical exhibition, the production of 
which commenced prior to a specified date. The decree also required the defendants to 
license or offer for licensing, for television, films produced or distributed by the defend- 
ants, the production of which commenced subsequent to the specified date. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.50, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal To 
License Films—Restrictive Licensing.—A motion picture producer and a distributor were 
prohibited by a consent decree from (1) refusing to license Government or other outlets 
to exhibit feature films available for 16 mm. exhibition required to be licensed here under 
the decree, (2) restricting licenses for exhibition of feature films for 16 mm. exhibition 
by limitations which would have the effect of restraining competition with 35 mm. thea- 
tres, or (3) refusing to license for television any feature film available for television and 
required to be licensed for television under the decree. They were further prohibited 
from entering into any agreement or concerted plan of action with any other defendant 
in the action to do any of the things which they are each enjoined from doing under the 
decree. 


See Combinations and Conspiracies, Vol. 1, § 2005.785. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Licensing of Films.—A consent decree which prohibited a motion picture 
producer and a distributor from refusing to license films, which were required to be 
licensed under the decree, did not prohibit the defendants from withdrawing films from 
licensing, refusing to license, restricting licenses, and entering into agreements with third 
parties under specified conditions. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.48. 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification. 
—A consent decree provided that if any final judgment is entered in the action against 
any defendant other than the consenting defendants and is more favorable to any such 
other defendant than the instant decree is to the consenting defendants, the consenting 
defendants are entitled to a modification of the decree to substitute the more favorable 
provisions for corresponding provisions in the instant decree. Also, the consent decree 
provided that in the event that the defendants are unable, without financial hardship, to 
license for television or for 16 mm. exhibition the minimum number of feature films 
specified in the decree, the defendants have the right to apply to the court for a modifi- 
cation of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.37. 


Department of Justice Enforcement and Procedure—Consent Decrees—Contingent 
Provisions.—A consent decree entered against a motion picture producer and a distributor 
provided that on condition that neither of the defendants shall have violated any of the 
provisions of the decree, and that a substantial number of certain feature films released 
for 35 mm. theatrical distribution have been licensed for television by the defendants, 
the defendants may apply to the court for an order terminating certain provisions of 
the decree, provided, that this provision shall not be construed to limit the right of the 
Government to oppose the granting of any such application. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8341.20. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Wie Ds kalgore sir; 


James M. McGrath; Samuel Flatow, Special Assistant to the Attorney General; Maurice 
Silverman, Leonard R. Posner, and Daniel H. Margolis, Trial Attorneys. 


For the defendants: Loeb and Loeb, by Laurence M. Weinberg, for Republic Pic- 
tures Corporation and Republic Productions, lax 
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Final Judgment 


Leon R. YANKwicH, District Judge [In 
full text]: The United States of America, 
plaintiff, having filed its complaint herein 
on July 22, 1952, and having filed an 
amended complaint on January 20, 1953, 
and the Court having ordered a further 
amendment of the complaint on February 
9, 1955, and defendants Republic Pictures 
Corporation and Republic Productions, Inc., 
hereinafter referred to as “said defendants,” 
having appeared and filed their answers to 
the complaint, as amended, denying the 
substantive allegations thereof, and the 
plaintiff and said defendants, by their re- 
spective attorneys, having severally con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or law herein and without admission 
in respect of any such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the plaintiff and said defend- 
ants, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the plaintiff and said 
defendants, and the complaint states a cause 
of action against said defendants and each 
of them under section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act 
To Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” as 
amended, commonly known as the Sher- 


Mame NCte (hom San Ga ceeul))s 


II 
[Definitions] 
A. As used in this Final Judgment: 


(a) “Government outlets,” means the 
Armed Forces of the United States, Vet- 
erans Hospitals and various other Govern- 
ment agencies, the American Red Cross, 
and United Services Organization, Inc. 


(USO); 


(b) “other outlets,” means all other places 
at which 16 mm. feature films can now be 
exhibited, including but not limited to thea- 
treless towns, hotels, clubs, camps, road- 
showmen, drive-in theatres, and merchant- 
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free shows, schools, churches and charitable 
organizations, hospitals, sanitoria, homes of 
the aged or disabled and convents, non- 
profit organizations, prisons or other places 
of detention, ships, trains and planes, but 
excluding home exhibitions and television; 


(c) “Feature films,’ means sound motion 
picture photoplays, four or more reels in 
length other than motion picture photo- 
plays of strictly educational, religious or 
commercial character, and not including 
serial motion pictures; 


(d) “Feature films available for 16 mm. 
exhibition” shall mean feature films with 
respect to which said defendants shall, at 
any time after the effective date of this 
Final Judgment, possess in the United States 
at least 20 positive prints on 16 mm. width 
film for distribution (other than prints made 
only for television exhibition), and with 
respect to which said defendants shall have 
the right to license the same for 16 mm. 
exhibition in both Government and other 
outlets; 

(e) “Feature Films available for tele- 
vision,” shall mean feature films which said 
defendants shall have the legal right to 
license for exhibition on or by means of 
television, and with respect to which the 
exercise of such right by said defendants 
will not give rise to a right of cancellation 
of any agreement with any Guild, Union 
or other labor organization to which either 
of said defendants is a party. 

B. Whenever said defendants are re- 
quired under this judgment to license or 
offer for licensing a number of feature films 
arrived at by taking a percentage of a 
described category of feature films such 
number of feature films shall be the nearest 
whole number resulting from such compu- 
tation. 


y. 


DE 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to either of said defendants shall 
apply to such defendant, each officer, di- 
rector, agent, employee, successor, assignee, 
and to any other person acting under, 
through, or for such defendant. 


IV 
[Licensing of Films Ordered] 


Said defendants are ordered and directed 
to license or offer for licensing in good 
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faith during each calendar year, directly or 
through distributors, to Government and 
other outlets 80% of the number of feature 
films available for 16 mm. exhibition which 
were released for 35 mm. national theatrical 
exhibition in the United States during the 
second preceding calendar year. 


V 
[Refusal To License Films Prohibited] 


Said defendants and each of them are 
enjoined and restrained from 


(a) refusing to license or offer to license 
Government or other outlets to exhibit 
feature films available for 16 mm. exhibition 
required to be licensed or offered for license 
hereunder, or 


(b) restricting licenses for exhibition of 
feature films for 16 mm. exhibition by limi- 
tations which would have the effect of re- 
straining competition with 35 mm. theatres. 

Nothing in paragraphs IV and V of this 
Final Judgment shall be construed to pre- 
vent said defendants from 

(1) withdrawing from licensing or refus- 
ing to offer to license to either Government 
or other outlets, or both, any feature film 
available for 16 mm. exhibition after it has 
been licensed or offered for license to 16 mm. 
outlets (other than Government outlets) 
for a period of three years; 

(2) failing or refusing to license the 16 mm. 
exhibition of any feature film or films avail- 
able for 16 mm. exhibition to any particu- 
lar 16 mm. exhibitor because of the inability 
in good faith to agree with said exhibitor 
on the film rental or other terms and con- 
ditions of license of such feature film or 
films not inconsistent with the provisions 
of the preceding subdivision (b) of this 
paragraph V, or because said defendants in 
good faith determine it would be inconsist- 
ent with their best business interests to 
license said exhibitor on account of said 
exhibitor’s character, reputation or credit 
rating; 

(3) restricting or limiting the conditions 
on which licenses for exhibition of feature 
films available for 16 mm. exhibition may 
be granted to schools, churches and chari- 
table organizations, hospitals, sanitoria, 
homes of the aged or disabled and con- 
vents, nonprofit organizations, prisons or 
other places of detention, in consideration 
of special reduced film rentals to be paid 
for such licenses; 
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(4) entering into agreements with any 
Government outlet in the form customarily 
employed by such Government outlet for 
the licensing of 16 mm. feature films; 


(5) entering into agreements with third 
parties granting to them the right or license 
to distribute and license for exhibition at 
any one or more of the Government or 
other outlets any or all feature films avail- 
able for 16 mm. exhibition provided the 
provisions of such agreements are not 
inconsistent with the provisions of para- 
graphs IV and V of this Final Judgment. 


In the event that, by reason of any fact 
or condition substantially adversely affect- 
ing the business of said defendants of 
licensing feature films available for 16 mm. 
exhibition, said defendants shall be unable 
without financial hardship to license for 
16 mm. exhibition the minimum number of 
feature films specified in paragraph IV 
hereof, said defendants shall have the right, 
at any time after the expiration of three 
years from the date of entry of this Final 
Judgment, to apply to this Court, on thirty 
days notice to the plaintiff, for such modifi- 
cation of said paragraph IV hereof as to 
the Court shall appear to be just and 
proper. 

VI 
[Licensing of Films for TV Ordered] 
Said defendants are ordered and directed: 


(a) Within 90 days from the date of the 
entry of this Final Judgment, to license or 
offer for licensing in good faith, directly or 
through distributors, for television, a num- 
ber of feature films available for television 
which, including those feature films here- 
tofore so licensed or offered for license by 
said defendants, shall aggregate at least 
eighty per cent of all feature films available 
for television heretofore released by said 
defendants for 35 mm. national theatrical 
exhibition, the production of which com- 
menced prior to August 1, 1948. The 123 
feature films listed in Schedule A [not re- 
produced] hereto annexed and made a part 
hereof and heretofore licensed to MCA TV, 
Ltd. for television distribution are deemed 
to have been licensed or offered for licens- 
ing to television in accordance with the 
provisions of this subdivision (a); 


(b) to negotiate and attempt in good 
faith to make available for television a 
majority of the feature films produced or 
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distributed by said defendants, production 
of which commenced subsequent to August 
1, 1948, which said defendants have the 
legal right to license for exhibition on or 
by means of television, provided, however, 
that the failure or refusal of said defend- 
ants to negotiate with respect to less than 
a majority of such feature films shall not 
be deemed to be in violation of this subdi- 
vision (b); 

(c) within 2 years after any feature film 
released by said defendants for 35 mm. 
national theatrical exhibition in the United 
States the production of which commenced 
subsequent to August 1, 1948, becomes a 
feature film available for television pursuant 
to an agreement or agreements entered into 
by said defendants as a result of the negoti- 
ations referred to in the preceding subdi- 
vision (b) hereof (regardless of the number 
of feature films covered by such agree- 
ment or agreements), to license or offer 
for licensing in good faith, directly or 
through distributors, for television, at least 
25% of all feature films which said defend- 
ants shall have the legal right to license 
on or by means of television, production of 
which commenced subsequent to August 1, 
1948, and which were so released three or 
more years prior to the date upon which 
said two year period commenced; 


(d) thereafter, in each complete calen- 
dar year following said two year period 
referred to in the preceding subdivision (c), 
to license or offer for licensing for tele- 
vision a number of feature films which 
number shall be at least 50 per cent of the 
number of feature films which said defend- 
ants shall have the legal right to license on 
or by means of television and which were 
released for 35 mm. national theatrical ex- 
hibition in the United States in the third 
preceding calendar year, provided, however, 
that no feature film need be so licensed or 
offered for licensing prior to the expiration 
of three years following the 35 mm. national 
theatrical release date in the United States 
of such feature film. 


WEI 


[Refusal To License Films for TV 
Prohibited] 


Said defendants, and each of them, are 
enjoined and restrained from refusing to 
license or offer for licensing for television 
in the United States any feature film avail- 
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able for television, and required to be li- 
censed or offered for licensing for television 
under the terms of paragraph VI of this 
Final Judgment. 


Nothing in paragraph VI or VII of this 
Final Judgment shall be construed to pre- 
vent said defendants from: 

(a) withdrawing from licensing or refus- 
ing to offer for licensing for television any 
feature film available for television after it 
has been licensed or offered for licensing 
for television for a period of at least three 
years; 

(b) failing or refusing to license for tele- 
vision any feature film or films available 
for television to any particular licensee or 
proposed licensee because of the inability 
in good faith to agree with said licensee 
or proposed licensee on the license fee or 
other terms and conditions of license of 
such feature film or films, or because said 
defendants in good faith determine it would 
be inconsistent with their best business in- 
terests to license said licensee or proposed 
licensee on account of said licensee’s or 
proposed licensee’s character, reputation or 
credit rating; 


(c) entering into agreements with third 
parties granting to them the right or license 
to distribute and license for television any 
or all feature film available for television 
provided the provisions of such agreements 
are not inconsistent with the provisions of 
paragraph VI and VII of this Final Judg- 
ment. 


In the event that, by reason of the re- 
lease by any one or more motion picture 
producers or distributors of a substantial 
number of feature films for television, or 
by reason of any other fact or condition 
substantially adversely affecting the busi- 
ness of said defendants of licensing feature 
films for television, said defendants shall 
be unable without financial hardship to 
license for television the minimum number 
of feature films specified in paragraph VI 
hereof, said defendants shall have the right 
to apply to this Court, on thirty days notice 
to the plaintiff, for such modification of 
said paragraph VI hereof as to this Court 
shall appear to be just and proper. 


VIII 
[Concerted Practices Prohibited] 


Said defendants are jointly and severally 
enjoined and restrained from entering into, 
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maintaining or furthering, or claiming any 
right under any contract, agreement, combi- 
nation, conspiracy or concerted plan of 
action with any other defendant or alleged 
co-conspirator in this action to do any of 
the things which said defendants are each 
enjoined or restrained from doing pursuant 
to paragraphs V and VII hereof. 


IDS. 
[Modification] 


If any Final Judgment entered or here- 
after entered in this case with respect to 
any defendant or defendants other than 
Republic Pictures Corporation, Republic 
Productions, Inc., Films, Inc., Pictorial 
Films, Inc. or Warner Bros. Pictures Dis- 
tributing Corporation should be more favor- 
able in any respect to such other defendant 
or defendants than this Final Judgment is 
to the defendants Republic Pictures Corpo- 
ration or Republic Productions, Inc. said 
defendants Republic Pictures Corporation 
or Republic Productions, Inc. shall be en- 
titled, on application to this Court, with 
thirty days notice thereof to the plaintiff, 
to a modification of this Final Judgment 
to substitute herein such more favorable 
provision or provisions for the correspond- 
ing provision or provisions included in this 
Final Judgment, and the plaintiff hereby 
waives any objection to such application 
and consents to such modification, and will 
cooperate, upon the request of either of 
said defendants, in obtaining a suitable 
order pursuant to such application. 


x 
[Contingent Provision] 


On condition that neither of said defend- 
ants shall have violated any of the pro- 
visions of this Final Judgment and that a 
substantial number of feature films released 
for 35 mm. theatrical distribution in the 
United States, production of which com- 
menced after August 1, 1948, have been 
licensed or offered for licensing for tele- 
vision by said defendants, said defendants 
at any time after the expiration of seven 
years from the date of entry of this Final 
Judgment or five years after the licensing 
or offering for licensing for television of 
the minimum number of feature films avail- 
able for television required so to be licensed 
or offered for licensing for television under 
the provisions of paragraph VI (c), which- 
ever shall first occur, may apply to this 
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Court on thirty days notice thereof to the 
plaintiff, for an order terminating paragraphs 
VI, VII and VIII of this Final Judgment, 
provided, however, that nothing in this 
paragraph X shall be construed to limit the 
right of the plaintiff to oppose the granting 
of any such application. 


XI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on the written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to the principal 
office of either of said defendants, be per- 
mitted access during the business or office 
hours of such defendant so notified, to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of such defendant relating to the matters 
contained in this Final Judgment and sub- 
ject to the reasonable convenience of such 
defendant, and without restraint or inter- 
ference from such defendant to interview 
officers or employees of such defendant, 
who may have counsel present, regarding 
any such matters, and, upon written request 
of the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, and upon reasonable notice to its 
principal office, any such defendant shall 
submit such written reports with respect to 
any such matters as may from time to time 
be necessary for the enforcement of this 
Final Judgment; provided, however, that 
information obtained by the means per- 
mitted in this section, shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment of Justice, except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


XII 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
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of, for the enforcement of compliance there- 
with, and for the punishment of violations 
thereof. 


as may be necessary or appropriate for the 
construction of or the carrying out of this 
Final Judgment, for the modification there- 


[f 68,138] Kass Realty Company, Inc. v. Stanley Company of America. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 12,554. 
Decided August 19, 1955. 


Appeal from the United States District Court for the District of Columbia. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Sep- 
arability of Legal and Illegal Portions of Contract—Suit on Contract—Validity of Release. 
—In an action for breach of contract, the defendant contended that the contract had 
been cancelled by settlement agreement, which had been held partially illegal under 
the Sherman Act. The plaintiff contended that the entire settlement agreement was void 
because the legal and illegal portions of the agreement were inseparable; therefore, the 
settlement agreement was a nullity and could not affect its present cause of action. It 
was held that the plaintiff treated the settlement agreement as separable and therefore 
could not contend that the agreement was inseparable because the plaintiff had collected 
a sum of money under the legal portions of the agreement and had not offered to return 
that sum of money. A summary judgment in favor of the defendant on the ground that 


the contract had been cancelled by the settlement agreement was affirmed. 
See Private Enforcement and Procedure, Vol. 2, { 9042.475. 


For the appellant: O. R. McGuire, Jr. 
For the appellee: Philip W. Amram. 


Before PRetryMAN, WILBuR K, Miter and Fany, Circuit Judges. 


[Breach of Contract Sut] 


Wizur K. Miter, Circuit Judge [Jn full 
text]: Kass Realty Company sued Stanley 
Company of America for damages in the 
sum of $250,000 because of an alleged breach 
by Stanley of a contract between them ex- 
ecuted December 12, 1944. By the terms 
of the agreement Kass was to erect a theatre 
on a MacArthur Boulevard site and upon 
its completion Stanley was to lease it for a 
term of twenty years. Kass alleged it had 
acquired the site prior to the execution of 
the contract in reliance on Stanley’s agree- 
ment to lease the theatre. It alleged also 
that it commenced construction in March, 
1945, but stopped work when in October, 
1945, Stanley notified it to do so and stated 
it would not honor the lease agreement. 
This action by Stanley is the alleged breach 
of contract as a result of which Kass de- 
clared it had suffered the damages sought. 


[Release] 


Among other defenses Stanley pleaded 
that January 3, 1946, it had entered into a 
tripartite contract with Kass and a partner- 
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ship composed of Kogod and Burka (K-B), 
by the terms of which the contract of De- 
cember 12, 1944, had been cancelled and the 
claim being sued on had been settled. The 
District Court granted summary judgment 
to Stanley, saying, “Any cause of action 
released.” Kass appeals. 


[Antitrust Actions] 


It is of course necessary to determine the 
effect of the alleged settlement agreement 
and to examine the events which led to its 
execution. In 1945 K-B bought a site on 
MacArthur Boulevard about three blocks 
from the Kass-Stanley location and an- 
nounced they would build a theatre. The 
area could not profitably support two theatres. 
K-B sued Kass, Stanley and several others 
to enjoin construction of the Stanley theatre 
on the ground it was part of a plant to per- 
petuate a Warner monopoly, Stanley then 
being a subsidiary of Warner Brothers Pic- 
tures, Inc. That suit resulted in a settle- 
ment evidenced by three contracts, two of 
which were between Stanley and K-B and 
provided for abandoning the Stanley theatre 
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project and forming the MacArthur Cor- 
poration, with stock control divided between 
Stanley and K-B, to own and operate a 
theeatre on the K-B site. 


The settlement depended on the third 
contract, dated January 3, 1946, which is the 
instrument pleaded by Stanley as a settle- 
ment of the claim involved in the present 
action. Kass therein agreed to cancel the 
lease of December 12, 1944, in consideration 
of the sum of $45,000 and to sell the un- 
wanted Stanley site to the MacArthur Cor- 
poration for $15,000. Stanley and K-B agree 
to designate within two years a site for 
another theatre to be built by Kass else- 
where in the District of Columbia and to be 
leased to Stanley or, at Kass’ option, to 
Stanely and K-B. Stanley and K-B agreed 
to pay Kass $100,000 as damages if they 
failed to designate a site. This contract was 
partially performed in that the sums of 
$45,000 and $15,000 were paid to Kass, and 
Kass conveyed the Stanley site to the Mac- 
Arthur Corporation. But Stanley and K-B 
did not agree on a new site during the 
two-year period. 


In the meantime a consent decree entered 
in the Southern District of New York re- 
quired Stanley to divest itself of its interest 
in the MacArthur Corporation. Subsequently, 
in June, 1948, K-B sued in the District 
Court here to compel Stanley to sell its 
interest in the MacArthur Corporation to 
K-B and also to “determine the rights of 
the parties in the second theatre to be con- 
structed by Kass... .” Stanley answered 
and counterclaimed. Kass filed an interven- 
ing petition claiming $100,000 damages be- 
cause Stanley and K-B had not designated 
a site for the second theatre. 

The District Court on its own motion 
dismissed the complaint, the intervening 
petition and the counterclaim. It held the 
three contracts illegal per se as in restraint 
of trade. All three parties appealed to this 
court but before the case was argued K-B 
and Stanley moved to dismiss their appeals. 
We granted their motions and affirmed on 
the appeal of Kass Realty Company, with 
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respect to which the opinion said [Kogod v. 
Stanley Co. of America [1950-1951 TrRavE 
CASES) {[.62;754],, 88 U.(S. App. Dz +@, 112) 
114, 186 F. (2d) 763 (1950) ]: 


“",. Kass cannot be heard to complain 
of the failure of Stanley and K-B to carry 
out an agreement to suppress competition 
and extend monopoly in violation of the 
Sherman Anti-Trust Act, 26 Stat. 209, 15 
U.S.C. A. §3. The judgment dismissing 
the complaint of Kass is therefore affirmed. 


[Separability of Contract] 


Kass argues to us that in the present case 
the District Court erred in holding its cause 
of action for breach of the 1944 contract had 
been released by another contract which had 
been judicially declared illegal. It asserts 
that a compromise and settlement agree- 
ment which is declared illegal is void and, 
being void, is a nullity and the original 
cause of action sought to be compromised 
thereby is unaffected. This result is not 
altered, argues Kass, where the settlement 
is declared illegal only in part unless the 
illegal portion is separable from the balance 
of the agreement. It says separability de- 
pends upon the intention of the parties 
about which there was in this case a genuine 
issue of material fact, which made the grant 
of summary judgment erroneous. 


Under portions of the contract of January 
3, 1946, which were not held illegal, Kass 
collected $60,000 which it still retains. Al- 
though it now asserts that those valid por- 
tions of the contract—upon which Stanley 
relies—are inseparable from and fell with 
the illegal portion which the court struck 
down, Kass has not offered to rescind. It 
has not offered or attempted to restore the 
status quo ante by tendering back the sum 
of $45,000 unconditionally and the further 
sum of $15,000 upon reconveyance of the 
first site. We think by this conduct Kass 
treated the contract as separable and cannot 
be heard now to say that the legal and 
illegal phases of it are inseparable. 


Affirmed, 
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[68,139] Benrus Watch Company, Inc. v. Frankel, etc. 


In the Pennsylvania Court of Common Pleas, Lehigh County. 5 January (Equity) 
Term 1955. Dated August 16, 1955. 


Pennsylvania Fair Trade Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Contractual 
Provision Regarding Closing Out Sales—Liability of Nonsigner.—Nonsigners who had 
been enjoined from selling watches at less than their fair trade prices were not bound 
by a provision in the fair trade contract which required retailers desiring to close out 
their stock of the fair traded watches to resell such watches to the fair trader. Although 
the defendants are nonsignatories to the fair trade contract, they are bound by the provi- 
sions of the fair trade contract which are not in conflict with the Pennsylvania Fair 
Trade Act. The fair trader’s power to bind the defendants to a contract which they 
have not signed is strictly statutory. Therefore, the fair trader is bound by all of the 
provisions of the Act upon which it relies for its power. The Act negatives any power 
in the fair trader to regulate closing out sales by the provisions of any contract not 
signed by a vendor. The above fair trade contract provision cannot bind the defendants since the 
Act specifically provides that the price fixing provision which is binding on the defendants 
is deemed to contain the condition that the fair traded products may be resold without 
reference to such contract in closing out sales. The injunction was amended to permit 
the close out sale; however, the nonsigners were required to furnish the fair trader with 
a detailed inventory of the fair trader’s watches in order to prevent a continuing sale of 
such watches after the nonsigners have exhausted the supply of watches which they had 
on hand at the time that the injunction issued. 


See Fair Trade, Vol. 1, § 3222, 3258.40. 
For the plaintiff: Hyman Rockmaker. 
For the defendant: Getz, Perkin & Twining by Harry Dower. 


Opinion 

GARDNER, Judge [Jn full text]: Plaintiff 
by a complaint in equity requested a pre- 
liminary injunction to restrain defendants 
from selling Benrus watches at prices less 
than those fixed by plaintiff in a fixed-price 
contract entered into between plaintiff and a 
stranger not a party to this action. Defend- 
ants were not a party to the price-fixing 
contract. 


[Fair Trade Injunction] 


The original action proceeded under the 
so-called Fair Trade Act of Pennsylvania 
of June 5, 1935, P. L. 266, as amended by 
theVActyoialO4h mies lel 2S ee om. SS idemes 
et seq. After a hearing held, the court on 
February 14, 1955, entered a preliminary 
injunction and enjoined defendants from 
i offering for sale, or selling any 
watches bearing the plaintiff's trade-mark, 
brand or name ‘Benrus’ at prices less than 
those stipulated for the same .. .” in the 
price-fixing contract entered into by plaintiff 
with the aforementioned stranger. 


[Close Out Sale] 

Thereafter defendants notified plaintiff of 
their desire to close out their stock of 
Benrus watches which defendants had on 
hand without reference to the price-fixing 
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agreement, or to the prices fixed by plain- 
tiff. Plaintiff took the position that section 
4 of its contract with the stranger, which 
was attached to the original complaint, pro- 
hibits defendants, petitioners in this matter, 
from doing so. 


[Fair Trade Contract] 
Section 4 of the contract provides: 


“Tf the retailer desires to close out its 
stock of Benrus commodities, he shall give 
Benrus at least ten (10) days’ prior written 
notice thereof, and Benrus shall have the 
right to repurchase from retailer, and re- 
tailer shall be obligated to sell and deliver 
to Benrus, all Benrus commodities in re- 
tailer’s possession and retailer will accept 
as full payment therefor, by way of credit 
or cash, the cost thereof to retailer, or the 
then current wholesale price, whichever 
is lower.” 


Plaintiff then offered to purchase the 
stock of Benrus watches which defendants 
had on hand at the current wholesale prices. 
Defendants declined this offer. Therefore 
defendants filed their petition to amend 
the order by adding at the end thereof the 
following paragraph: 


“No part of this order shall be con- 
strued in any way as a limitation upon 
the right, power, or privilege of the de- 
fendants, or either of them, to close out 
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their stock of Benrus watches for the pur- 
pose of discontinuing delivering Benrus 
watches, nor shall the defendants, or 
either of them, be required to give any 
notice of the close-out sale to the plaintiff, 
nor be required to offer their stock of 
Benrus watches to the plaintiff, nor to sell 
and deliver the same to the plaintiff, 
either prior to or during the conduct of 
the closing-out sale.” 


Plaintiff asserts that defendants are bound 
by all of the terms of the contract entered 
into by plaintiff with the stranger, and ac- 
cordingly section 4 thereof is controlling, 
and that if the court were to grant the 
equitable relief requested, the effect would 
be to vitiate both the price-fixing agreement 
and the injunction. 


[Fair Trade Act] 


The Pennsylvania Fair Trade Act, supra, 
in section 1, provides, inter alia: 


“No contract relating to the sale or re- 
sale of a commodity which bears, or the 
label or content of which bears, or the 
vending equipment from which said com- 
modity is sold to the consumer bears the 
trade-mark, brand or the name of the 
producer or owner of such commodity, 
and which is in fair and open competition 
with commodities of the same general 
class produced by others, shall be deemed 
in violation of any law of the State of 
Pennsylvania by reason of any of the fol- 
lowing provisions which may be contained 
in such contract: 

“(a) That the buyer will not resell 
such commodity, except at the price stipu- 
lated by the vendor. 

“(b) That the buyer of such com- 
modity require upon his resale of such 
commodity that the purchaser from him 
agree that such purchaser will not in turn 
resell except at the price stipulated by 
the vendor of the buyer. 

“Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodities may be resold 
without reference to such agreement in 
the following cases: 

“(q) In closing out the owner’s stock 
for the purpose of discontinuing delivering 
any such commodity. .. .” 

Section 2 of the act provides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section one of this act, whether 
the person so advertising, offering for 
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sale, or selling is, or is not, a party to 
such contract, is unfair competition and is 
actionable at the suit of such vendor, 
buyer or purchaser of such commodity.” 


[ Constitutionality | 


This Fair Trade Act was held constitu- 
tional by the Supreme Court of Pennsylvania 
in its opinion filed June 27, 1955, Burche Co. 
v. General Electric Company and Common- 
wealth of Pennsylvania (Intervenor) {1955 
Trave Cases § 68,078], 382 Pa. 370. 


[Requirement Not Binding on Nonsigners] 


Consequently, although defendants are 
nonsignatories to plaintiff’s price-fixing agree- 
ment, they are nevertheless bound by the 
provisions thereof which are not in conflict 
with the statutory provisions of this Fair 
Trade Act. Plaintiff's authority or power 
to so bind defendants, to an agreement 
which was not signed by them, is strictly 
statutory and is in derogation of the com- 
mon law. Plaintiff must therefore be bound 
by all of the provisions of the statute upon 
which it relies for its power. 


It is readily noted that the instrument 
creating this power (Fair Trade Act) like- 
wise negatives any power in plaintiff to 
regulate a “close-out sale” by the provisions 
of any contract not signed by such vendor. 


Since plaintiff seeks out the provisions of 
the Fair Trade Act granting it power to 
fix prices below which its watches may not 
be sold, it likewise must be bound by the 
provision of the same statute which pro- 
vides that the price-fixing provision relating 
to brand name commodities “in any con- 
tract shall be deemed to contain or imply 
conditions that such commodities may be 
resold without reference to such agreement 
in the following cases:—(a) In closing out 
the owner’s stock for the purpose of dis- 
continuing delivering any such commodity. 

.” (Italics Supplied.) 


Thus it is evident that section 4 of plain- 
tiff’s price-fixing agreement is not to be 
referred to and it therefore naturally fol- 
lows that the section cannot bind defendants 
since the statute specifically provides that 
the price-fixing provision which is binding 
on defendants is “deemed to contain or 
imply conditions that such commodities may - 
be resold without reference to such agree- 
ment” in closing-out sales pertaining to the 
commodities covered by the price-fixing 
agreement. 
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Plaintiff concedes that the Fair Trade 
Act permits bona fide closing-out sales but 
contends that defendants should not be al- 
lowed to do so, because to do so would 
permit them to accomplish price cutting by 
a palpable subterfuge. 

Plaintiff, in this contention, in effect is 
asking the court to legislate for the Com- 
monwealth. In section 4 of the contract, 
supra, plaintiff has endeavored to supply for 
itself what the legislature has failed to 
supply. While a majority of the States 
require notice and an opportunity to re- 
purchase, our Pennsylvania statute does not 
contain these provisions and, consequently, 
plaintiff's contention is untenable, 


The order which defendants seek to have 
amended was issued with full knowledge of 
defendants’ counsel on February 14, 1955, 
and said order is to remain effective against 
defendants until amended or vacated. De- 
fendants’ petition to amend this order is 
directed to the equity side of this court. 
One of equity’s best known maxims is: 
“He that seeks equity must do equity.” 


[Inventory Required] 


In order that defendants cannot by a 
palpable subterfuge accomplish price cut- 
ting of plaintiff's commodities, which the 
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statute and our order granting the injunc- 
tion seek to prevent, it would appear both 
equitable and just that defendants furnish 
plaintiff with a detailed inventory of the 
Benrus watches, with serial numbers, models, 
etc., which they had on hand at the time 
the injunction was granted, so as to prevent 
a continuing sale of Benrus watches by de- 
fendants, after they have exhausted the 
supply which they had on hand at the time 
of the entry of the injunction on February 
14, 1955. 


[Injunction Amended | 


Now, August 15, 1955, for reasons here- 
inbefore stated, and upon defendants fur- 
nishing plaintiff with a detailed inventory 
of the Benrus watches which they had on 
hand at the time the order entering the in- 
junction was made on February 14, 1955, 
said order enjoining defendants is amended 
by adding at the end thereof the following 
paragraph: 

“No part of this Order shall be con- 
strued in any way as a limitation upon 
the right, power, or privilege of the 
defendants or either of them, to close out 
their stock of Benrus watches for the 
purpose of discontinuing delivering Benrus 
watches.” 


[68,140] Joseph Sachs, doing business as Atlantic Liquor Wholesalers vy. Brown- 


Forman Distillers Corporation. 


In the United States District Court for the Southern District of New York. Civ. 


48-474. Filed September 12, 1955. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Indirect Discrimination—Purchase and Sale Contract—Separa- 
bility of Transactions—Injury—Sales to Government Agencies.—Under an agreement 
between a liquor wholesaler and a distiller, the wholesaler sold a quantity of aged bulk 
whiskey to the distiller, and the distiller sold bottled whiskey to the wholesaler and 
appointed him its distributor for a specified area. The wholesaler, contending that the 
agreement imposed on him an unlawful price discrimination, argued that although the 
price paid by him for the bottled whiskey was actually the same as that charged by the 
distiller to its other distributors, he paid more than the distiller’s other distributors be- 
cause he had sold his aged bulk whiskey for less than it was worth. The wholesaler 
sought to recover the difference between the sales price of the bulk whiskey and the 
claimed market value of such whiskey. Assuming that the price at which the wholesaler 
sold his bulk whiskey to the distiller was substantially less than that at which he could 
have sold it to others, the sale of the bulk whiskey and the sale of the bottled whiskey 
were independent of each other. Even assuming that the sales were inseparable, the 
wholesaler was favored and not discriminated against in view of the market conditions 
prevailing in the industry. Furthermore, the price paid by the distiller for the bulk 
whiskey was the maximum government ceiling price, and the price paid by the wholesaler 
for the bottled whiskey was the same as that paid by other distributors. 
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The wholesaler’s contention that the distiller’s sales of its products to state liquor 
agencies in monopoly states discriminated against him was not established. It is doubtful 


whether the Robinson-Patman Act applies to sales to state or federal agencies. 


Re- 


gardless, the wholesaler failed to prove that such sales in states where he was not licensed 
and not authorized to sell the distiller’s products affected him adversely. 


See Price Discrimination, Vol. 1, | 3505, 3505.365, 3505.585. 


For the plaintiff: Krause, Hirsch, Levin & Heilpern (Sydney Krause, Charles Singer, 
and Bernard Wexler, of counsel), New York, N. Y. 


For the defendant: White & Case (Thomas Kiernan and E. A. Fintel, of counsel), 


New York, N. Y. 
Opinion 
[Price Discrimination Action] 


Epwarp WEINFELD, District Judge [In full 
text]: Plaintiff, Joseph Sachs, a licensed 
liquor wholesaler, sold to the defendant, 
Brown-Forman Distillers Corporation, a 
distiller, 1,200 barrels of aged bulk whiskey 
for $100,259.49. He now seeks to recover 
three times the sum of $481,642.51 repre- 
senting the difference between the sales 
price and $582,000, the claimed market 
value of the barrels of whiskey. The action 
is grounded upon an alleged violation by 
the defendant of the price discrimination 
provisions of the Robinson-Patman Act.* 
The same transaction is also the subject of 
a separate cause of action for single dam- 
ages based upon an alleged violation of the 
Alcoholic Beverage Control Law of the 
State of New York which, in substance, 
makes it unlawful to discriminate directly 
or indirectly in price between one whole- 
saler and another in the State of New 
York’ 

At the threshhold it is noted that at the 
time these parties entered into the transac- 
tions which give rise to the present suit, 
the plaintiff had scarce bulk whiskey and 
the defendant had scarce nationally ad- 
vertised case goods. Each sold the de- 
sired commodity to the other. There is 
no claim that the price charged to the 
plaintiff for the case goods was different 
from that charged by the defendant for the 
same goods to any of its other wholesale 
distributors in the State of New York, who 
were the plaintiff's competitors. What 
plaintiff does charge, in substance, is that 
the defendant as a condition of the sale 
of the case goods to him required that he 
sell his scarce bulk whiskey below its fair 
market value and that the difference be- 


tween the latter figure and the sales price 
allocated to the number of cases purchased 
by him represents an increased price per 
case over that charged to other of de- 
fendant’s New York distributors and as 
such is a prohibited price discrimination. 


The defendant contends that its purchase 
of the bulk whiskey was made at the then 
applicable maximum OPA prices,—the maxi- 
mum price that plaintiff legally could 
charge. Other defenses are also advanced. 


[Dealings Between the Parties] 


As against plaintiff’s essential claim we 
consider the facts. 


For a number of years prior to April, 
1946, the plaintiff was engaged on a modest 
scale in the wholesale liquor business under 
the name of Atlantic Liquor Wholesalers. 
On April 3, 1946 he entered into a formal 
agreement for the purchase of the entire 
outstanding capital stock of Capitol Wine 
& Spirit Corp. (hereinafter called “Capitol”), 
a large and theretofore successful liquor 
wholesaler whose federal license had been 
annulled but which was then operating 
tinder successive extensions to permit an 
orderly liquidation of its inventory. The 
sale of ‘“Capitol’s” stock to plaintiff was 
made subject to the approval of both the 
New York State Liquor Authority and the 
Office of Price Administration. Among 
Capitol’s assets were 4,150 barrels of aged 
bulk whiskey. Plaintiff in the negotiations 
leading to the consummation of the contract 
was represented by his brother who at one 
time practiced law and was then the head 
of two finance companies and generally 
experienced in legal, business and financial 
matters. 


Plaintiff and his brother, convinced that 
a combined venture of Atlantic and Capitol 
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required for its successful operation the 
distribution of nationally advertised brands 
of whiskey, undertook negotiations to se- 
cure such products. The defendant is a 
distiller of well-known and nationally ad- 
vertised brands of whiskey, among them 
“Old Forester” bourbon and “King” blended 
whiskey. Accordingly plaintiff, even be- 
fore the requisite approvals had been issued 
—and indeed even before the formal agree- 
ment for the purchase by him of Capitol’s 
stock had been signed—initiated and there- 
after conducted negotiations with the de- 
fendant to obtain defendant’s aforementioned 
products. These negotiations had _ pro- 
gressed so far that on June 20, 1946 a 
conference was held at the defendant’s of- 
fices in Louisville, Kentucky between the 
plaintiff’s representatives and the defend- 
ant’s representatives. Again acting prin- 
cipally for the plaintiff at this session was 
his brother. 


At the June 20th conference an agree- 
ment was reached and embodied in a letter 
from the defendant addressed to Capitol. 
This agreement provided for the sale by 
Capitol to the defendant of 1,200 barrels 
of bulk whiskey at the applicable OPA 
maximum ceiling prices. Payment for this 
merchandise was to be made by the de- 
fendant against sight draft drawn on it 
with warehouse receipts attached. 


The June 20, 1946 letter further com- 
mitted the defendant to the delivery to 
Capitol over a period of two years and 
six months, beginning July, 1946 and end- 
ing December, 1948, of 120,006 cases of 
defendant’s Old Forester and King at the 
applicable maximum OPA ceiling price to 
wholesalers during price control, and when no 
longer subject to government price regulation, 
at the defendant’s lowest f. 0. b. price to similar 
wholesalers in effect from time to time. Capitol 
was to have the right to distribute these case 
goods in the Metropolitan area of New 
York City and Newburgh, New York. 
The agreement was stated to enure to the 
benefit of, and be binding upon, the succes- 
sors and assigns of the respective parties, 
provided however that any assignee of 
Capitol be a duly licensed liquor wholesaler 
and satisfactory to the defendant. 


While formal approvals to the sale of 
the stock had not been issued at the time of 
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the conference, plaintiff's representatives 
and Capitol’s officers were aware that the 
respective governmental agencies had indi- 
cated consent to the sale and that the cer- 
tificates of approval would be issued in due 
course. 


On June 27th, just one week after the 
letter agreement of June 20th was delivered 
to plaintiff’s brother, the plaintiff, following 
the issuance of the requisite consents, be- 
came the sole stockholder of Capitol pursu- 
ant to the agreement of April 3, 1946. As 
of 12:01 a. m. July 1, 1946, pursuant to a 
plan of voluntary liquidation, all of Capitol’s 
assets were distributed to the plaintiff as its 
sole stockholder, who thereby became the 
owner of the 4,150 barrels of bulk whiskey, 
which included the 1,200 to be sold to the 
defendant and referred to in the letter of 
June 20, 1946. 


OPA controls expired at midnight on 
June 30, 1946* and no price control was in 
effect until July 25, 1946, when the Price 
Control Extension Act of 1946 became 
effective. The twenty-five day period be- 
tween is referred to as the hiatus period. 
On July 12, 1946 the plaintiff forwarded to 
the defendant warehouse receipts covering 
the entire 1,200 barrels of whiskey to- 
gether with a sight draft at the June 20, 
1946 OPA price totalling $100,257.49 which 
was accepted and paid by the defendant on 
July 15th—all in accordance with the terms 
of the June 20th letter. 


As already noted, the June 20, 1946 letter 
was signed by the defendant but not by 
Capitol. However, on July 12, 1946 when 
plaintiff forwarded the warehouse receipts 
for the 1,200 barrels of whiskey together 
with the sight draft he advised the de- 
fendant it was “in accordance with the 
terms of your letter of agreement * * *” 
and further, that among Capitol’s assets 
taken over by him was the “contract with 
your company, which I was very pleased 
to adopt” and requested the defendant pur- 
suant to its letter of June 20, 1946 “to in- 
dicate * * * in writing that you are 
satisfied with the assignment of the said 
contract to. me, *.* *”." On july 7th. the 
defendant formally consented to the trans- 
fer “of our contract with Capitol” to the 
plaintiff. 


’Emergency Price Control Act of 1942, 56 460 Stat. 664 (1946), 50 U. S. C. App. § 901 


Stat. 23 (1942), as amended, Act of June 30, 
1945, 59 Stat. 306 (1945). 
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The plaintiff's claim in this suit stems 
from the June 20, 1946 agreement, although 
he contends that as to him there was no 
agreement until July 17, 1946 when a nova- 
tion occurred. The basic claim, already 
noted, is that the bulk whiskey which was 
sold for $100,257.49 had a fair market or 
“true economic” value of $582,000 and that 
the difference was an overcharge or price 
discrimination practiced by the defendant 
in its sale to him of the case goods and a 
violation of the Robinson-Patman Act, en- 
titling him to recover treble the amount 
which he claims to be the resultant damage. 


[Contract] 


In my view of the case, it is unimportant 
to the decision of the basic question pre- 
sented whether the contract be deemed to 
have been made on June 20, 1946 when 
price controls were in effect or in July, 
1946 during the hiatus period. I say this 
although I am of the view, and so find, 
that the letter agreement of June 20, 1946, 
although subject to the defense of the Stat- 
ute of Frauds, and possibly other defenses, 
by Capitol, was fully ratified, affirmed and 
adopted by the plaintiff, as evidenced by 
various writings and memoranda signed by 
or on behalf of the plaintiff. This makes it 
unnecessary to explore the many and con- 
flicting contentions of the parties dealing 
with the law of contracts and the applica- 
bility of the Statute of Frauds. 


When we examine the transaction of 
June 20, 1946 in its setting it becomes 
crystal clear what the parties were trying 
to do. At that time it is true that Capitol, 
not the plaintiff, nominally owned the bulk 
whiskey. Plaintiff, however, was on the 
verge of either owning or by stock owner- 
ship controlling this whiskey. In fact at 
the time of the conference the OPA had 
already informally indicated its consent to 
the sale of Capitol’s stock to the plaintiff 
and on that very day the New York State 
Liquor Authority had issued its official ap- 
proval. Not only were Capitol’s stock- 
holders firmly committed by contract to sell 
out to the plaintiff, but in view of Capitol’s 
past difficulties with the government and 
the pending loss of its permit it is utterly 
unrealistic to believe that the defendant in 
addressing its letter of June 20, 1946 to 
Capitol ever contemplated making Capitol 
as the then owner its distributor. The 
plaintiff, acting through his brother, and 
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the defendant were dealing in anticipation 
of the plaintiff soon acquiring 100% of 
Capitol’s stock and thereby in effect be- 
coming Capitol. 


Though the June 20th letter was in terms 
addressed to Capitol, as the nominal legal 
owner of the wiskey, in fact it was plaintiff 
who was intended to assume it as soon as 
he was legally in a position to do so. That 
is why the letter was delivered to plaintiff's 
brother who later turned it over to the 
plaintiff. That, too, is why no one of Capitol’s 
expiring management participated in the 
conference or signed or was asked to sign 
the agreement on behalf of Capitol. Neither 
plaintiff nor defendant expected Capitol as 
then constituted to have anything to do with 
the transaction. 


The June 20, 1946 letter stated the terms 
under which the plaintiff and the defendant 
were to operate in a continuing business re- 
lationship. It established, as plaintiff and 
defendant intended it should, the basis of 
that relationship. When the plaintiff, with 
the defendant’s complete acquiescence and 
approval, confirmed and adopted the June 
20, 1946 agreement, its provisions became 
the charter by which their dealings were 
governed. That both parties so regarded it ' 
is conclusively demonstrated by their con- 
tinued performance in accordance with its 
terms. In the circumstances it is profitless 
to pursue any inquiry into Capitol’s legal 
status in respect to the contract during the 
brief interval between June 20, 1946 and 
its clear and unequivocal adoption by the 
plaintiff and the entry of the parties on its 
performance. 


Nor is it of great moment whether on 
the plaintiff's adoption of the contract it 
took effect as of June 20, 1946 or as of July 
17, 1946. Plaintiff contends that even if a 
valid contract had been made in June, 1946, 
neither he nor the defendant was bound to 
the other prior to July 17 when the de- 
fendant, following plaintiff's request to the 
formal assignment of the contract to him, 
consented thereto. In a word, he contends 
that until July 17 he was free to sell or not 
to sell his bulk whiskey to defendant at any 
price or upon any terms, Plaintiff’s  in- 
sistence upon the latter date as the effective 
date of the contract seems to proceed upon 
the theory that during the hiatus period he 
was no longer bound by the OPA restric- 
tions which expired on June 30th and there- 


1 68,140 


70,698 


fore was not limited to the OPA prices 
prevailing in June and which had been spe- 
cified in the June 20th letter. But this 
argument proves more than he contends 
for—and indeed it serves to emphasize the 
voluntary adoption and continued recogni- 
tion of the June 20th letter as the agree- 
ment of the parties. Thus under this 
theory, since plaintiff was not bound prior 
to July 17th, he was free when controls 
were off to charge for his bulk whiskey 
whatever the traffic would bear. And of 
course he was also free voluntarily to limit 
himself to the June OPA prices for his 
product if he chose to do so. The OPA 
price was a maximum and not a minimum 
price and the plaintiff, if not otherwise 
bound, was under no compulsion to get 
more than the June OPA maximum price 
for his bulk whiskey if it were to his ad- 
vantage not to do so. Yet on July 12th 
he voluntarily delivered to the defendant 
the warehouse receipts for the 1,200 barrels 
at the June OPA maximum price as stipu- 
lated in the June 20, 1946 agreement and 
specified that it was in accordance with that 
agreement. He was under neither economic 
restraint nor compulsion when he, in the 
exercise of his business judgment, elected to 
‘ adopt and abide by that agreement. Dur- 
ing the hiatus period prices for bulk whiskey 
sky-rocketed and if, as plaintiff contends, 
he was not bound until July 17th to sell to 
the defendant, he was at liberty until that 
date to sell in the open and uncontrolled 
market or otherwise dispose of his mer- 
chandise, but preferred the advantages of 
the distributorship of the defendant’s prod- 
ucts and its firm commitment to sell him 
case goods. 


[Robinson-Patman Act] 


This brings us to the question whether 
the agreement imposed on the plaintiff a 
price discrimination prohibited by the Rob- 
inson-Patman Act. The applicable provi- 
sions of the Act read as follows: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchases involved in such 
discrimination are in commerce, where 
such commodities are sold for use, con- 
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sumption, or resale * * * and where the 
effect of such discrimination may be 
substantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit 
of such discrimination, or with cus- 
tomers of either of them * * * provided 
further, That nothing contained in Sec- 
tions * * * of this title shall prevent 
persons engaged in selling goods, wares, 
or merchandise in commerce from select- 
ing their own customers in bona fide 
transactions and not in restraint of trade 
KK KIS 
The plaintiff argues that although the 
price paid by him for the case goods was 
actually the same as that charged by the 
defendant to all its other New York whole- 
salers, he nevertheless paid more than they 
did because he had to sell his bulk whiskey 
for less than it was worth. In considering 
the question of whether there was a pro- 
hibited discrimination it will be assumed 
arguendo in plaintiff's favor that he was 
not, as the defendant insists, in part delicto, 
and that the price at which he sold his 
bulk whiskey to the defendant was sub- 
stantially less than that at which he would 
lawfully have sold it to others. For, if there 
was no adverse price discrimination that 
of itself is the end of the plaintiff’s claim 
under the Robinson-Patman Act. 


[Independent Sales] 


Analysis of the June 20, 1946 agreement 
and of the entire record leads to the con- 
viction that the provision for the sale of the 
bulk whiskey was no part of the price of 
the sale of the case goods. The plaintiff 
had scarce aged bulk whiskey and the de- 
fendant had scarce nationally advertised 
case goods. Each had a product the other 
wanted. It may be acknowledged that 
plaintiff would not have sold his bulk 
whiskey unless he obtained the distributor- 
ship contract and the defendant’s firm com- 
mitment to sell him case goods. And it 
may also be acknowledged that had the 
plaintiff not undertaken to sell the bulk 
whiskey the defendant would have been 
unwilling to designate the plaintiff its dis- 
tributor and to obligate itself to deliver the 
120,006 cases of its branded whiskey. This 
unquestionably was a factor which impelled 
the defendant to contract with the plain- 
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tiff; it was perhaps a strong motive for the 
defendant’s action. But it does not follow 
that the operation of this motive entered 
into the fixing of the price of the case 
goods. However potent as an influence on 
the defendant’s course, in the contract it- 
self the sale of the bulk and the sale of the 
case goods were independent of each other. 
Each stood entirely on its own footing 
and the terms of sale of the one formed no 
part of the terms of sale of the other. The 
purchases of the case goods were to be 
spread over a two and a half year period; 
the bulk whiskey was to be sold within a 
reasonable time. Plaintiff sold his bulk 
whiskey to the defendant at the maximum 
legal price. The defendant also sold its 
case goods to the plaintiff at the maximum 
legal price then prevailing and on the 
same terms as it fixed for the sale of like 
goods to all its other New York whole- 
salers. If anything the plaintiff was given 
preferred and more favorable treatment 
during a period of short supply than that 
accorded by defendant to any of its other 
distributors who were plaintiff's competi- 
tors. The plaintiff was the only distributor 
of defendant in New York City who had 
a firm commitment from the latter for the 
delivery of a specified and very substantial 
quantity of case goods for a fixed period. 
In the case of its other distributors in the 
New York area the defendant not only 
made no formal commitments for delivery 
of its nationally advertised brands but sold 
on an order to order basis. If the pur- 
chase of the bulk whiskey may be consid- 
ered as entering into the transaction at all, 
there is no escape from the conclusion that 
the plaintiff received better not worse treat- 
ment—that he was favored and not dis- 
criminated against. There was no unlawful 
price discrimination which placed him at a 
competitive disadvantage or offended the 
provisions of the statute. 


Authority for the separability of the sale 
by the plaintiff of the bulk whiskey from 
the sale by defendant of the case goods is 
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found in United States v. Henry Drew & 
Co., 6 Cir., 172 F. 2d 555.° Though the case 
dealt with an alleged violation of OPA 
ceiling prices and not with the Robinson- 
Patman Act, it passed on a situation very 
similar to that presented here. It too grew 
out of the July, 1946 liquor shortage. The 
case involved an arrangement between the 
defendant, a distributor, and a distiller 
under which extra case goods were alloted 
to the distributor based in part upon ware- 
house receipts for bulk whiskey sold by the 
distributor to the distiller. The distributor’s 
loss in the sale of the warehouse receipts 
was passed on by it to its retail dealers 
through the device of sale and repurchase 
of the warehouse receipts. The distributor 
sold to the participating retailers at OPA 
prices portions of the extra case allotment 
received by him from the distiller. The 
court rejected the government contention 
that the loss so borne by the retailers was 
an increase to them of the price of the case 
goods. Thus the case holds that the sale 
of the warehouse receipts for the bulk 
whiskey was separable from the sale of the 
case goods." 


[Price Control Law] 


The determination that there was no dis: 
crimination forbidden by the Robinson- 
Patman Act disposes also of the plaintiff's 
further contention that the transaction was 
a “tie-in” sale in violation of the price con- 
trol statutes. United States v. Henry Drew 
& Co., supra, is decisive on this point.® 


[State Alcoholic Beverage Law] 


The plaintiff argues too that the defend- 
ant imposed on him a price discrimination 
prohibited by the New York Alcoholic 
Beverage Control Act, §101-b.2(a)? It 
does not appear that the discrimination so 
forbidden differs from that proscribed in 
the Robinson-Patman Act. It having been 
found that there was no price discrimina- 
tion the plaintiff has failed to establish a 
violation of the New York statute. This 


6The reported per curiam opinion does not 
contain all the facts of the case; these were 
derived from the stipulation of facts contained 
in the record on appeal. 

™See also Caddy v. Silverman, 71 S. E. 2d 
277, 86 Ga. App. 239. 

8 For an example of a typical ‘‘tie-in’’ trans- 
action and one subject to condemnation see 
Distilled Brands, Inc. v. Dunigan, 2 Cir., 222 
F, 2d 867. Cf. M. Kraus & Bros., Inc. v. United 
States, 327 U. S. 614, 616-617. 
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makes it unnecessary to pass on the ques- 
tion. discussed in the briefs whether if a 
violation had been shown, the plaintiff as a 
private person, in the absence in the statute 
of any provision for civil sanctions for vio- 
lations, may maintain an action thereunder. 


[Sales to Monopoly States] 


Plaintiff asserts an additional claim flowing 
from the defendant’s sales of its products 
to the State Liquor Commissions of Penn- 
sylvania and Ohio, so-called monopoly 
states. It is doubtful at best whether the 
Robinson-Patman Act applies at all to sales 
to Government agencies, state or federal. 
In any event, the plaintiff has offered no 
proof whatever that these sales in Ohio 
and Pennsylvania for which he was not 
licensed, effected him adversely. The court 
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may not, as plaintiff urges, take judicial 
notice of the likelihood that these sales to 
nearby states must have injured him be- 
cause ultimately consumers would purchase 
wherever it is cheaper to do so. It may 
not be amiss to point out that both the 
monopoly states Ohio and Pennsylvania 
wherein the sales were made which are the 
subject of plaintiff’s claim are removed by 
many miles from the Metropolitan New 
York City area and Newburgh where 
plaintiff was granted a franchise for dis- 
tribution of defendant’s products. 

Having utterly failed to establish either 
damage or the likelihood of damage from 
the sales to monopoly states the claim 
predicated thereon must also be dismissed. 


Separate Findings of Fact and Conclu- 
sions of Law are filed herewith. 


[| 68,141] United States v. New Wrinkle, Inc., and The Kay & Ess Company. 


In the United States District Court for the Southern District of Ohio, Western 
Division. Civil No. 1006 (at Dayton). Filed July 22, 1955. 


Case No. 946 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Fixing of Minimum Prices—Patent Hold- 
ing Company—Proof of Unlawful Conspiracy.—A patent holding company was formed 
under an agreement settling patent litigation between two patentees of wrinkled paint 
finishes. Pursuant to the agreement, the patentees assigned all of their patents to the 
holding company, and the holding company licensed such patents to about two hundred 
paint manufacturers, constituting most of the industry, under license agreements which 
fixed the minimum prices at which the licensees were to dispose of the products covered 
by the licensed patents. It was held that the plan of operation of the holding company 
and its licensees constituted a combination and conspiracy to fix prices in violation of 
the Sherman Act. The contention that the company was acting within the legal monopoly 
allowed to an owner of patents was rejected because the company had used its patents 
for the unlawful purpose of fixing prices. The fact that the defendant was only a patent 
holding company and not a manufacturer did not constitute a defense. Also, the company’s 
contention that it did not enter into an agreement with anyone for the fixing of prices 
was rejected. The acceptance of licenses by the manufacturers was done with the 
knowledge that concerted action was contemplated in order to fx and maintain uniform 
minimum prices. The fact that the holding company alone fixed the prices and that 
the manufacturers never consulted with the holding company did not make the con- 
spiracy any the less illegal. The acceptance by competitors without previous agreement 
of an invitation to participate in a plan, the necessary consequences of which is restraint 
of trade, is sufficient to establish an unlawful conspiracy. 


See Combinations and Conspiracies, Vol. 1, ] 2005.360, 2005.757, 2013.650, 2013.719, 
2035.255; Resale Price Fixing, Vol. 1,  3015.850. 


Department of Justice Enforcement and Procedure—Consent Decrees—Entry of 
Decree Against One Defendant Where Action Pending as to Another Defendant.—Where 
one of two defendants in a Government antitrust action tendered a consent decree, the 
court rejected the decree because the other defendant objected on the ground that the 
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decree might prejudice its rights. After the trial of the action, the court stated that it 
would accept the consent decree, subject to the right of the other defendant to be 
heard only upon the question of whether or not the content of the decree is correct. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8241. 


For the plaintiff: Robert B. Hummel, Norman J. Futor, Lester P. Kauffmann, and 
Robert M. Dixon, Department of Justice, Antitrust Division, Cleveland, Ohio. 


For the defendants: Philip C. Ebeling and Harry A. Toulmin, Jr., Dayton, Ohio, 
for New Wrinkle, Inc.; and Estabrook, Finn & McKee, Dayton, Ohio, for Kay & Ess Co. 


For prior decisions of the U. S. District Court, Southern District of Ohio, Western 
Division, see 1954 Trade Cases {67,883 and 67,734; and for a prior decision of the U. S. 


Supreme Court, see 1952 Trade Cases { 67,214. 


Decision 
[Unlawful Use of Patents Charged] 


Ceciz, District Judge [Jn full text]: This 
action is brought by the United States of 
America against New Wrinkle, Inc. and 
The Kay & Ess Company, charging that 
the defendants have used their patent rights 
unlawfully in creating and maintaining a 
monopoly in restraint of trade, contrary to 
Section 1 of the Sherman Act. 


[Sherman Act] 


The jurisdiction of the Court is to be 
found in Sec. 4 (15 U. S. C. A. 4) of the 
Act. The applicable section (15 U. 5S. 
C. A. 1) of the Act alleged to be violated, 
reads as follows: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several States, or with foreign nations, 
is declared to be illegal:” 

A detailed finding of facts and conclu- 
sions of law, to which reference is hereby 
made, is prepared and filed simultaneously 
with this opinion. 

The Court has not considered that part 
of the brief of counsel for the plaintiff 
denominated: “Addenda”; “What the Ex- 
cluded Documents Show’; nor the answer 
to this addenda in the brief of counsel for 
the defendant, New Wrinkle, Inc. 


[Patent Litigation] 


Briefly stated, the facts are as follows: 
In 1937 and prior thereto The Kay & Ess 
Company and Chadeloid Chemical Com- 
pany, were engaged in litigation over pat- 
ents used in the manufacture of enamels, 
paints and varnishes which, when applied 
to metal or other material produces a hard 
wrinkled surface. Both companies held 
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patents which they claimed to be essential 
to the proper manufacture of these finishes 
variously known as “Crinkle,” “Shrivel,” 
“Sag” and “Morocco.” 


[Creation of Patent Holding Company] 


This litigation was settled and compro- 
mised by an agreement between the com- 
panies whereby a new corporation to be 
known as “New Wrinkle, Inc.,” was to be 
formed, the stock of which was to be 
owned by the two litigants in certain pro- 
portions. All of the patents of Kay & 
Ess and Chadeloid were to be assigned to 
the new company and it was to be a patent 
holding company and not a manufacturer. 


Parties to the above contract were Chade- 
loid Chemical Co., a corporation of West 
Virginia, The Kay & Ess Chemical Cor- 
poration, a corporation of Delaware, The 
Kay & Ess Company, a corporation of Ohio 
and New Wrinkle, Inc., (to be formed) a 
corporation of Delaware. 

Among other things, the contract con- 
tains the following provisions: 


“4 The parties agree that ‘New Wrinkle, 
Inc.,’ will issue a license under the patents 
listed * * * to any member of the 
industry at a low rate of royalty, to be 
determined by the Board of Directors 
of ‘New Wrinkle, Inc.,’ and on terms and 
conditions to be determined from time to 
time. The general form of said license 
is attached hereto, Exhibit “C,’’ but the 
final form of said license shall be subject 
to the determination of the Board of 
Directors of ‘New Wrinkle, Inc.’” 

* * * 


“6 . . . it being the intent and pur- 
pose of this paragraph to have counsel 
for the respective parties to lend their 
joint efforts for the promotion of the 
business of ‘New Wrinkle, Inc.’ ” 

* * * 
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“10. It is agreed that The Kay & Ess 
Company and/or The Kay & Ess Chem- 
ical Corporation will pay no royalty to 
‘New Wrinkle, Inc.,’ until at least twelve 
of the manufacturers shown on the at- 
tached list, Schedule ‘D,’ one of whom 
shall be the Sherwin-Williams Company, 
its affiliated and subsidiary companies, 
have taken license contracts for them- 
selves and their affiliated and subsidiary 
companies under the patents which are 
the subject of this license, obligating such 
companies to pay prescribed royalties and 
to observe such Schedule of Minimum 
Prices, Discounts and Selling Terms as 
may be from time to time established by 
the licensor.” 

* * * 

“Tt is further agreed that no Schedule 
of Minimum Prices, Discount and Selling 
Terms established by ‘New Wrinkle, 
Inc.,’ as licensor with respect either to 
The Kay & Ess Chemical Corporation, 
the Kay & Ess Company, Chadeloid 
Chemical Company or Flood & Conklin 
Company unless and until at least twelve 
of the manufacturing companies shown 
on the attached list Schedule ‘D,’ one of 
whom shall be the Sherwin-Williams 
Company, its affiliated and subsidiary 
companies, shall have accepted licenses 
under patents covered hereby obligating 
such licensees, their subsidiary and affili- 
ated companies to observe such Schedule 
of Minimum Prices, Discounts and Sell- 
ing Terms as may have been or may later 
be established by the licensor.” 


[Licensing Agreement] 


The suggested form of license agreement 
to which reference was made in the above 
contract contained the following: 


“7. The Licensor hereby reserves and 
shall have the right at any time to establish 
a schedule of Minimum Prices, Discounts, 
and Selling Terms only in accordance 
with which Licensee, Licensor, and all 
other Licensees shall thereafter sell or 
otherwise disposed (dispose of) products 
covered by patents included herein, and 
thereafter to modify amend and suspend 
any such Schedule and/or establish New 
Schedule. No such original Schedule or 
any modification, amendment or suspen- 
sion of a Schedule or any New Schedule 
shall go into effect until thirty (30) days 
notice in writing has been given to 
icensee = *) 


Subsequently, the required number of 
manufacturers accepted license agreements 
and the price schedules were put into effect. 
Through the promotion of counsel and 
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other interested persons, some two hundred 
paint manufacturers, constituting most of 
the industry, eventually accepted licenses 
under a standard form of license agreement 
containing a provision with reference to 
minimum prices. 


The facts are largely undisputed and once 
they are determined, the conclusion is 
inescapable. 


[Issue] 


The question presented is whether or not 
the fact situation is governed by the case 
familiarly known as The General Electric 
case, 272 U. S., 476, or by the more recently 
equally well-known cases of United States 
Gypsum Co. [1948-1949 TrapE CASES 
J 62,226], 333 U. S. 364, and Line material 
[1948-1949 TrapE Cases J 62,225], 333 U.S., 
287. More specifically, the question is: Did 
New Wrinkle, Inc., use its patents for an 
unlawful purpose in violation of Section 1 
of the Sherman Act or did it stay within 
the monopoly sanctioned by a patent grant? 


The Supreme Court of the United States 
has had questions of this nature before it 
for over fifty years. The rulings announced 
have been consistent, but the pronounce- 
ments have been more precise as the need 
for narrowing broad principles grows with 
the expansion and bigness of industry and 
its endeavor to fit new methods of doing 
business into old law. 


[Price Fixing] 


Counsel for both the government and 
New Wrinkle, Inc., have cited many his- 
toric cases in the development of the law 
of Sherman Act violations. The opinions 
of the Court in these cases refer to and 
quote from many other decisions upon the 
same subject. The questions arise in many 
ways and upon divers sets of facts, but 
always over and over the same principles 
and rules are enunciated with rythmic regu- 
larity. Reading these cases, the Court must 
conclude that price fixing is illegal per se 
and that any plan for the curbing of com- 
petition for price fixing, however practiced, 
will not be tolerated. 


It is interesting to read these historic 
cases in chronological order and to observe 
the development of the law showing the 
distinctions and similarities between those 
cases and the one at bar. When the Line 
Material and United States Gypsum cases are 
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reached, one realizes how completely un- 
tenable the position of New Wrinkle, Inc., 
has become. 


The Court has a narrow path to trod in 
this case and a long opinion is not required. 
If this case were before the Court in the 
first instance without any preview of what 
the opinion of the Supreme Court might be, 
the Court would be compelled to say that 
upon the facts as found in the “Findings” 
the price fixing of New Wrinkle, Inc., falls 
within the ban of the Line Material and 
United States Gypsum cases. 


But this case has been to the Supreme 
Court. United States v. New Wrinkle, Inc., 
et al, [1952 TrapE Cases § 67,214], 342 U.S. 
371. There upon an assumption that the 
allegations of the complaint would be proven 
(this Court has found them proven) the 
Court found the Line Material and United 
States Gypsum cases applicable and that the 
purpose and result of the plan of operation 
of New Wrinkle, Inc., was in violation of 
the Sherman Act. 


The last three cases cited, effectively 
answer all questions raised by counsel for 
defendant, New Wrinkle, Inc. Specific ref- 
erence is hereby made to some of the claims 
of counsel for this defendant. 


[Patent Monopoly] 


It is claimed that New Wrinkle, Inc., 
as the owner of patents, acted entirely and 
only within the scope of the monopoly 
legally allowed to the owner of patents. 
At page 310 of the Line Material case, it 
is said: 

“Tt is not the monopoly of the patent 
that is invalid. It is the improper use 
of that monopoly.” 


And at page 311, 


“Nothing in the patent statute specifi- 
cally gives a right to fix the price at 
which a licensee may vend the patented 
article.” 

And at page 378 of the New Wrinkle case, 
where the Court had this case before it, 
it was said: 

“Patents give no protection from the 
prohibitions of the Sherman Act to such 
activities, when the licenses are used, as 
here, in the scheme to restrain.” 


[Nature of Defendant's Business] 


With reference to the claim that New 
Wrinkle, Inc., was only a patent holding 
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company, the Court said at page 379, of the 
New Wrinkle case: 


_“We have pointed out above, in Sec- 
tion 2 of this opinion, that we consider 
the fact that New Wrinkle is exclusively 
a patent holding company, of no signifi- 
cance as a defense to the alleged viola- 
tion of the Sherman Act.” 


[Proof of Agreement| 


Counsel for defendant, New Wrinkle, 
Inc., claims that New Wrinkle, Inc., did 
not enter into agreement with anyone for 
the fixing of prices and this point is very 
strongly urged by counsel. The Masonite 
case [1940-1943 TrapE Cases { 56,209], 316 
U. S., 265, and Interstate Circmt, Ind., v. 
United States, 306 U. S., 208, cover effec- 
tively this question of agreement. 


In the Masonite case, the Court said at 
page 274, 


“That is true (that this is a price-fixing 
combination, which is illegal per se under 
the Sherman Act) though the District 
Court found that in negotiating and enter- 
ing into the first agreement, each appellee, 
other than Masonite, acted independently 
of the others, negotiated only with Mason- 
ite, desired the agreement regardless of 
the action that might be taken by any 
of the others, did not require as a condi- 
tion of its acceptance that Masonite make 
such an agreement with any of the others, 
and had no discussions with any of the 
others. It is not clear at what precise 
point of time each appellee became aware 
of the fact that its contract was not an 
isolated transaction but part of a larger 
arrangement. But it is clear that, as the 
arrangement continued, each became familiar 
with its purpose and scope.” 


In the Interstate Circuit case, at page 226, 
the Court said: 


“Tt was enough that, knowing that con- 
certed action was contemplated and invited, 
the distributors gave their adherence to 
the scheme and participated in it. Each 
distributor was advised that the others 
were asked to participate; each knew that 
cooperation was essential to successful 
operation of the plan. They knew that 
the plan, if carried out, would result in 
a restraint of commerce which, we will 
presently point out was unreasonable 
within the meaning of the Sherman Act, 
and knowing it, all participated in the 
plan.” 
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In the case at bar, it is obvious “that 
all had an awareness of the general scope 
and purpose of the undertaking.” Masonite 
case. 


At page 227 of the Interstate Circuit case, 
the Court said: 


“Tt is elementary that an unlawful con- 
spiracy may be and often is formed with- 
out simultaneous action or agreement on 
the part of the conspirators. (Citations 
omitted.) Acceptance by competitors 
without previous agreement of an invita- 
tion to participate in a plan, the necessary 
consequences of which, if carried out, is 
restraint of interstate commerce, is suffi- 
cient to establish an unlawful conspiracy 
under the Sherman Act.” 


At page 275 of the Masonite case, the 
Court said: 


“And as respects statements of various 
appellees that they did not intend to 
join a combination or to fix prices, we 
need only say that they ‘must be held 
to have intended the necessary and direct 
consequences of their acts and cannot be 
heard to say to the contrary.’ United 
States v. Patten, 226 U. S., 525.” 


Then follows this pertinent statement of 
the Court: 


“Nor can the fact that Masonite alone 
fixed the prices and that the other ap- 
pellee never consulted with Masonite 
concerning them, make the combination 
any the less illegal.” 


In the Line Material case, at page 296, 
the Court said: 


“The trial judge found that prices were 
not discussed. These were fixed by Line 
without discussion with or advice from 
any other appellee. There can be no 
doubt, however, that each licensee knew 
of the proposed price provisions in the 
licenses of other licensees, from the cir- 
culation of Proposed Form of License on 
October 6, 1939, subsequent consultations 
among the licensees and an escrow agree- 
ment fulfilled July 11, 1940.” 
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And at page 297: 


“The licenses were the result of arm’s 
length bargaining in each instance.” 

It is claimed by counsel that the United 
States Gypsum case is not applicable for 
the reason that the monopoly there’ in- 
cluded unpatented products. It is sufficient 
to say that the Court did not recognize this 
as a distinction in the New Wrinkle case. 


Counsel for New Wrinkle, Inc., have 
made frequent reference to the case of 
Automatic Radio Manufacturing Co., Inc., v. 
Hageltine Research, Inc. [1950-1951 TRADE 
CASES J 62,634], 339 U. S., 827, decided 
subsequent to the Line Material and United 
States Gypsum cases. This case has no 
application to the case at bar, for the rea- 
son that there is no element of price fixing 
involved. 


[Sherman Act Violated] 


The Court concludes that the plan of 
operation of New Wrinkle, Inc., and its 
licensees constitutes a combination and 
conspiracy in restraint of trade, in viola- 
tion of Section 1 of the Sherman Act. 


The plaintiff will be allowed all appro- 
priate relief as prayed for in order to re- 
quire the defendant, New Wrinkle, Inc., 
and its licensees, to conform to the law. 


[Consent Decree] 


Counsel for the defendant, the Kay & 
Ess Company, have heretofore tendered a 
consent decree. This decree was not ac- 
cepted for the reason that counsel for New 
Wrinkle, Inc., objected to it on the ground 
that it might prejudice the rights of the 
defendant, New Wrinkle, Inc. The Court 
will now accept and approve this decree, 
subject to the right of counsel for defend- 
ant, New Wrinkle, Inc., having an oppor- 
tunity to be heard only upon the question 
of whether or not the content of such 
decree is correct. 


[68,142] United States v. Alliance Amusement Company, Fourth Avenue Amuse- 
ment Company, Grand Theatre Corporation, Terre Haute Amusement, Inc., and Tri- 


Theatres Corporation. 


In the United States District Court for the Southern District of Indiana. 


Action No. 493. Filed September 9, 1955. 
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Sherman Antitrust Act 


Combinations and Conspiracies — Consent Decree — Practices Enjoined — Pooling 
Agreements—Motion Picture Theatres.—Motion picture exhibitors and their subsidiaries 
were prohibited by a consent decree from making or continuing to perform pooling agree- 
ments whereby given theatres of two or more exhibitors, normally in competition, are 
operated as a unit, whereby the business policies of such exhibitors are collectively deter- 
mined by a joint committee or by one of the exhibitors, or whereby profits of the “pooled” 
theatres are divided among the owners according to prearranged percentages. 


See Combinations and Conspiracies, Vol. 1, § 2005.751. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Motion Pic- 
ture Licensing Agreements—Clearances.—Motion picture exhibitors and their subsidiaries 
were prohibited by a consent decree from (1) entering into any licensing agreement for 
first run exhibition of any feature motion picture which provides for clearance in excess 
of twenty-five days over the second run exhibition of such picture and (2) entering into 
any licensing agreement for second run exhibition of any feature motion picture which 
provides for clearance in excess of seven days over the third run exhibition of such 
Picture. The decree further provided that so long as the exhibitors both maintain any 
interest in a specified drive-in theatre, they are prohibited from exhibiting pictures in that 
theatre on a first run basis in excess of fifty-six days in any calendar year. 


See Combinations and Conspiracies, Vol. 1, J 2005.553. 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Joint Ownership of Theatres—Acquisition and Merger of Theatres.—Two motion picture 
exhibitors and their subsidiaries were prohibited by a consent decree from acquiring or 
maintaining any beneficial interest in any theatre in conjunction with any other exhibitor; 
however, after thirty months from the date of the entry of the decree, the defendants 
could acquire such beneficial interests if they show to the satisfaction of the court that 
such acquisition will not substantially lessen competition. The defendants were prohibited 
from acquiring any shares of stock in, or assets of, each other or merging or consolidating 
one with the other, except after an affirmative showing to the court that the effect of 
such acquisition, merger, or consolidation will not be substantially to lessen competition 
or to tend to create a monopoly in the exhibition of motion pictures. So long as the 
defendants were both shareholders in specified corporations, they were prohibited from 
permitting the corporations to acquire any financial or operating interest in any theatre. 


See Combinations and Conspiracies, Vol. 1, § 2005.833; Monopolies, Vol. 1, § 2610.120. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Sale of Theatre Interest—A consent decree entered against two motion picture 
exhibitors and their subsidiaries provided that in the event the defendants should be the 
owners of a certain interest in a specified theatre, the defendants should offer for sale 
all their interest in that theatre and sell such interest if a reasonable offer is made, If 
the Government and the defendants disagree as to whether an offer is reasonable, the 
matter should be arbitrated (at the cost of the defendants) or presented to the court for 
its determination. In the event the matter is presented to the court, the burden of proof 
should be on the defendants to establish that the offer is not a reasonable offer. The 
decree further provided that until such time as the interest of the defendants in the 
theatre is sold or their lease on the theatre expires, the defendants can continue to 
operate the theatre. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8301.10, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Transactions Between Parent and Subsidiary Companies—Operation of 
Theatre Concessions.—A consent decree entered against a motion picture exhibitor and 
its subsidiaries provided that nothing contained in the decree should be construed to 
apply to relationships, transactions, or agreements solely between them, so long as the 
subsidiary companies are directly or indirectly substantially wholly owned subsidiaries 
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of the parent company. The decree further provided that nothing contained in the decree 
should prohibit one group of defendants from employing the other group of defendants 
to manage and operate the business of vending candy, soft drinks, popcorn, confections 
and like merchandise on the premises of any theatre operated by the first group of 


defendants. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and Victor H. 
Kramer, William D, Kilgore, Jr., Maurice Silverman, Walter D. Murphy, Charles F. B. 


McAleer, and George D. Reycraft, Attorneys. 


For the defendants: Henry J. Stites for Fourth Avenue Amusement Company and 
Tri-Theatres Corporation, and Seymour Simon for Alliance Amusement Company, Grand 
Theatre Corporation, and Terre Haute Amusement, Inc. 


Consent Judgment 


Wi1iaM E. StEckteEr, District Judge [Jn 
full text]: Plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
April 2, 1952; the defendants having ap- 
peared and filed their answers to said com- 
plaint buying the substantive allegations 
thereof; and the plaintiff and said defend- 
ants, by their respective attorneys, having 
severally consented to the entry of this 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
admission by any party in respect of any 
such issue. 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of all the parties 
hereto, 


It is hereby ordered, adjudged and decreed 
as follows: 


I 
[Sherman Act] 


This Court has jurisdiction of the sub- 
ject matter hereof and of all parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 
and 2 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” as amended, commonly known 
as the Sherman Act. 


II 
[Definitions] 
As used in this Judgment: 


(A) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
trustee or any other business or legal entity; 
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(B) “Terre Haute area” shall mean the 
area within the corporate limits of Terre 
Haute, Indiana and an area within a radius 
of ten (10) miles from the intersection of 
7th Street and Wabash Avenue in Terre 
Haute; 


(C) “Defendants” shall mean Alliance 
Amusement Company, Fourth Avenue Amuse- 
ment Company, Grand Theatre Corporation, 
Terre Haute Amusement, Inc., Tri-Theatres 
Corporation and each of them; 


(D) “Alliance defendants” shall mean 
Alliance Amusement Company, Grand Thea- 
tre Corporation, Terre Haute Amusement, 
Inc., and each of them; 


(E) “Fourth Avenue defendants” shall 
mean Fourth Avenue Amusement Company, 
Tri-Theatres Corporation, and each of them; 


(F) “Exhibitor” shall mean any person 
engaged in the business of operating one 
or more motion picture theatres or a per- 
son employed by any person engaged in 
the business of operating one or more 
motion picture theatres; provided, however, 
that in any event “Exhibitor” shall not in- 
clude any person who is solely an investor 
or solely an owner of the real estate in 
which the Indiana, Wabash, Liberty or 
Grand Theatres in Terre Haute are located, 
provided no such investor is otherwise an 
exhibitor. 

Ill 


[Applicability of Judgment] 


The provisions of this Judgment applica- 
ble to a defendant, shall apply only to such 
defendant, its subsidiaries, officers, agents, 
servants, employees and attorneys and to 
those persons in active concert or participa- 
tion with any defendant who receive actual 
notice of this Judgment by personal serv- 
ice or otherwise. 


© 1955, Commerce Clearing House, Inc. 


Number 32—127 
10-6-55 


IV 
[Pooling Agreements] 


Each of the defendants is enjoined and 
restrained from: 


(A) Entering into, performing, adhering 
to, maintaining or further directly or indi- 
rectly, or claiming any rights under any 
contract, agreement, understanding, plan or 
program with any other defendant which 
has as its purpose or effect the con- 
tinuing or renewing in the Terre Haute 
area Of any provision of either of the two 
agreements dated February 13, 1951, true 
and correct copies of which are annexed 
to the complaint herein as Appendices A 
and B thereof, which is inconsistent with 
any provision of this Judgment. 


(B) Making or continuing to perform 
other pooling agreements in the Terre 
Haute area whereby given theatres of two 
or more exhibitors normally in competition 
are operated as a unit or whereby the busi- 
ness policies of such exhibitors are col- 
lectively determined by a joint committee 
or by one of the exhibitors, or whereby 
profits of the “pooled” theatres are divided 
among the owners according to  prear- 
ranged percentages. 


Vv 
[Jomt Ownership of Theatres] 


(A) Subject to the provisions of subsec- 
tions VI (A) and VI (B) and with the 
exception of the present interest held by the 
defendants jointly in the East Side Auto 
Theatre, the Alliance defendants are en- 
joined and restrained from acquiring or 
maintaining any beneficial interest, whether 
in fee, in shares of stock or otherwise, in 
any theatre in the Terre Haute area in 
conjunction with any other exhibitor; pro- 
vided, however, that after thirty (30) months 
from the date of entry of this Judgment, 
said defendants may acquire beneficial inter- 
ests of the type described in this subsection 
V (A) (other than pooling agreements and 
other than joint interests with the Fourth 
Avenue defendants) if they shall first show 
to the satisfaction of this Court and the 
Court shall find that such acquisition will 
not substantially lessen competition in the 
Terre Haute area. 

(B) Subject to the provisions of subsec- 
tions VI (A) and VI (B) and with the 
exception of the present interest held by 
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the defendants jointly in the East Side Auto 
Theatre, the Fourth Avenue defendants are 
enjoined and restrained from acquiring or 
maintaining any beneficial interest, whether 
in fee, in shares of stock or otherwise, in 
any theatre in the Terre Haute area in con- 
junction with any other exhibitor; provided, 
however, that after thirty (30) months from 
the date of entry of this judgment said 
defendants may acquire beneficial interests 
of the type described in this subsection V 
(B) (other than pooling agreements and 
other than joint interests with the Alliance 
defendants) if they shall first show to the 
Satisfaction of this Court and the Court 
shall find that such acquisition will not sub- 
stantially lessen competition in the Terre 
Haute area. 


VI 
[Ownership and Acquisition of Theatres] 


(A) Defendants are jointly and severally 
enjoined and restrained from owning any 
interest in the State Theatre other than 
such interest as Vigo Amusement Corpora- 
tion owned prior to June 26, 1955, and are 
enjoined and restrained from renewing the 
lease of and from acquiring any new or 
further interest in said theatre other than 
such interest as Vigo Amusement Corpora- 
tion owned prior to June 26, 1955. 


(B) In the event defendants should be 
the owners of any interest in the State 
Theatre of the type permitted by subsection 
VI (A), they shall forthwith offer for sale 
all their interest in such theatre and sell 
such interest if a reasonable offer therefor 
is made. If the plaintiff and defendants 
disagree as to whether an offer for such 
interest in the State Theatre is reasonable, 
the matter shall either be arbitrated or 
presented to this Court for its determina- 
tion. If the matter is submitted for arbi- 
tration, the cost of such arbitration shall 
be borne by the defendants. In the event 
the matter is presented to the Court, the 
burden of proof shall be on the defendants 
to establish that the offer is not a reason- 
able offer. Until such time as the interest 
of the defendants in the State Theatre is 
sold or their lease on such theatre expires, 
the defendants may continue to operate 
such theatre jointly. 


(C) So long as the Alliance and Fourth 
Avenue defendants both have or maintain 
any interest in the East Side Auto Theatre, 
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such defendants are enjoined and restrained 
from exhibiting pictures in such theatre on 
a first run basis in excess of fifty-six (56) 
days in any calendar year. 


(D) So long as they are both share- 
holders in the Wabash Outdoor Theatre 
Corporation or Vigo Amusement Corpora- 
tion, the Alliance and Fourth Avenue de- 
fendants are jointly and severally enjoined 
and restrained from permitting said cor- 
porations, or either of them, to acquire, 
or hold after such acquisition, any financial 
or operating interest in any theatre in the 
Terre Haute area. 


VII 


[Acquisition and Mergers Between 
Defendants] 


(A) The Alliance defendants and the 
Fourth Avenue defendants are enjoined 
and restrained from acquiring, or holding 
after such acquisition, directly or indirectly, 
any shares of stock in or assets of or any 
other interest in each other, or merging 
or consolidating one with the other, except 
after an affirmative showing to this Court, 
upon reasonable notice to the Attorney 
General, that the effect of such acquisition, 
merger or consolidation will not be sub- 
stantially to lessen competition or to tend 
to create a monopoly in the exhibition of 
motion pictures in the Terre Haute area. 


(B) Nothing contained in this Judgment 
shall prevent any of the defendants from 
acquiring any of the shares of stock of 
Wabash Outdoor Theatre Corporation or 
Vigo Amusement Corporation owned by 
any other defendant, subject, however, to 
the provisions of subsections VI (A) and 
VI (B) relating to the State Theatre. 


VIII 
[Licensing Agreements—Clearances] 


Defendants are enjoined and restrained 
from: 

(A) Entering into or adhering to any 
licensing agreement for first run exhibition 
of any feature motion picture in the Terre 
Haute area which provides for clearance 
in excess of twenty-five (25) days over the 
second run exhibition of such picture in 
the Terre Haute area; 


(B) Entering into or adhering to any 
licensing agreement for second run exhibi- 
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tion of any feature motion picture in the 
Terre Haute area which provides for clear- 
ance in excess of seven (7) days over the 
third run exhibition of such picture in the 
Terre Haute area. 


(C) This Section VIII shall not apply to 
clearances provided for with respect to 
pictures for which licensing contracts have 
been entered into and are in force as of 
the date of the entry of this Judgment. 


IX 
[Management of Theatre Concessions] 


Nothing contained in this Judgment shall 
prohibit the Fourth Avenue defendants, if 
they so elect, from employing the Alliance 
defendants to manage and operate or other- 
wise conduct the business of vending candy, 
soft drinks, confections, popcorn and like 
merchandise on the premises of any theatre 
in the Terre Haute area which such Fourth 
Avenue defendants may operate. 


x 


[Transactions Between Parent and 
Subsidiary Companies] 


(A) Nothing contained in this Consent 
Judgment shall be construed to apply to 
relationships, transactions, or agreements 
solely between Alliance Amusement Com- 
pany, Grand Theatre Corporation, and Terre 
Haute Amusement, Inc., so long as Grand 
Theatre Corporation and Terre Haute 
Amusement, Inc. are directly or indirectly 
substantially wholly owned subsidiaries of 
Alliance Amusement Company. 

(B) Nothing contained in this Consent 
Judgment shall be construed to apply to 
relationships, transactions, or agreements 
solely between Fourth Avenue Amusement 
Company and Tri-Theatres Corporation, so 
long as Tri-Theatres Corporation is sub- 
stantially a wholly owned subsidiary of 
Fourth Avenue Amusement Company. 


XI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, 
and on reasonable notice to any defend- 
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ant, made to its principal office, be per- 
mitted: (A) access during the office hours 
of said defendant to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Judgment, and (B) subject to the reason- 
able convenience of said defendant and 
without restrain or interference from it, 
to interview officers or employees of said 
defendant, who may have counsel present, 
regarding any such matters. 


Upon such request the defendant shall 
submit such reports in writing to the De- 
partment of Justice with respect to matters 
contained in this Judgment as may from 
time to time be necessary to the enforce- 
ment of this Judgment. No information 
obtained by the means provided in this 
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sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department, except in 
the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Judgment, 
or as otherwise required by law. 


XII 
[Jurisdiction Retaimed| 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Judg- 
ment to apply to this Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Judgment, 
for the modification of any of the provisions 
thereof, and for the purpose of enforcement 
of compliance therewith and the punish- 


Section XI shall be divulged by any repre- ment of violations thereof. 


[f 68,143] Englander Motors, Inc. v. Ford Motor Company. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 30869. Filed September 15, 1955. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Price Discrimination—Lessening of Competition—An automo- 
bile dealer’s complaint charging that a manufacturer of motor vehicles, parts, and accesso- 
ries granted him a price discount of 42 per cent but granted distributors, who were in 
competition with him in the resale of parts and accessories, a price discount of 54 per 
cent and thereby unlawfully discriminated and lessened competition between him and the 
distributors contains facts sufficient to establish a violation of the Robinson-Patiman Act. 
The manufacturer contended that the complaint must not only allege that the price differ- 
ential has substantially weakened the dealer’s competitive position, but it must also allege 
facts in support of that allegation. The court, noting that the dealer alleged a 12 per cent 
discount differential between him as a dealer and the distributors and alleged that the 
differential lessened competition between him and the distributors, held that it was obvious 
that the competitive opportunities of the dealer were injured when it had to pay the manu- 
facturer substantially more for the commodities than his competitors had to pay and that 
the effect of such price discrimination may be substantially to lessen competition and to 
injure, destroy, and prevent competition. Whether the charges be called allegations of 
fact or mere conclusions of the dealer, they must be taken into account in deciding the 
sufficiency of the complaint. 


See Private Enforcement and Procedure, Vol. 2, J 9009.750. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Section 3, Robinson-Patman Act.—In charging a violation of 
Section 2(a) of the Clayton Act, as amended, the plaintiff need allege only goods of “like 
grade and quality,” but in charging a violation of Section 3 of the Robinson-Patman Act, 
goods of “like grade, quality and quantity” must be alleged. Therefore, an automobile- 
dealer’s complaint charging that a manufacturer of motor vehicles, parts, and accessories 
violated Section 3 of the Robinson-Patman Act by knowingly seiling on discriminatorily 
different terms, to purchasers who compete with one another, goods of like grade and 
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quality must be amended so as to include the necessary allegation in respect to goods of 
like “quantity.” Also, Section 2(a) of the Clayton Act contains a proviso which allows 
a price differential where there is a difference in cost of manufacture, sale, or delivery 
resulting from differing quantities purchased. 


See Private Enforcement and Procedure, Vol. 2, J 9009.950. 


For the plaintiff: M. Alfred Roemisch; Herbert A. Rosenthal; and Myron N. 
Krotinger of Mendelsohn, Krotinger, Lane & Traeger; all of Cleveland, Ohio. 


For the defendant: C. W. Sellers and R. M. MacArthur of Thompson, Hine & Flory, 


Cleveland, Ohio. 


[Price Discrimination Charged | 


Freep, District Judge [In full text]: 
Englander Motors, Inc. in this action accuses 
the Ford Motor Company of a violation of 
Section 2 of the Clayton Act, as amended 
by Section 1 of the Robinson-Patman Act, 
and Section 3 of the Robinson-Patman Act. 
(15 U. S. C. A. §§ 13 and 13a) Ford Motor 
Company attacks the sufficiency of the com- 
plaint on the ground that mere conclusions 
and not facts are pleaded and hence it fails 
to state a claim upon which relief can be 
granted. It moves that the complaint be 
dismissed. 

The complaint alleges in substance that 
Ford is engaged in the manufacture, dis- 
tribution and sale of motor vehicles, and 
motor vehicle parts and accessories which 
are sold under the trade name “Ford.” It 
enjoys wide sales throughout the various 
states of the United States. In addition 
to direct sales to “dealers,” it sold and 
shipped parts and accessories from Ford 
plants located outside of the State of Ohio 
to “distributors” within the State of Ohio. 
The separate categories of “dealers” and 
“distributors” were maintained until about 
June 1950. In order to have the privilege 
of selling new Ford vehicles and Ford parts 
and accessories the plaintiff was required 
to sign a “Ford Sales Agreement” in which 
sweeping control of plaintiff's business was 
reserved to Ford. From August 1944 until 
the middle of 1950 it sold parts to “dis- 
tributors” in the City of Cleveland who 
were in competition with plaintiff in the re- 
sale of such parts to retail and wholesale 
consumers and fleet owners. During this 
period, Ford charged and plaintiff, as a 
“dealer,’ paid Ford’s suggested retail list 
price, less a 42% discount. During the same 
period Ford charged its “distributors” for 
parts of like grade and quality, its suggested 
retail list price, less 54% discount. The 
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12% differential, it is asserted, unlawfully 
discriminated between plaintiff and the “dis- 
tributors” and plaintiff was injured and its 
competition destroyed and/or prevented in 
reselling to wholesale consumers, to fleet 
users and in attempting to competitively bid 
against “distributors” in sales to public 
bodies because its cost of doing business 
was increased. It is also claimed that the 
plaintiff sustained losses as the result of 
being required to compete with “distributors” 
in “door to door” wholesale sales by means 
of a panel truck. 


SECTION 1 oF THE RoBINSON-PATMAN ACT 


Concerning Section 1 of the Robinson- 
Patmany Act) (15 WU. -Sai@a Aj. $13) ebiord 
insists that the complaint must not only 
allege that the price differential has sub- 
stantially weakened plaintiff's competitive 
position, but it must also allege facts in sup- 
port of that allegation. The pertinent pro- 
visions recite that: 


It shall be unlawful for any person .. 
to discriminate in price between different 
purchasers of commodities of like grade 
and quality . . . where the effect of such 
discrimination may be substantially to 
lessen competition or to injure, 
destroy, or prevent competition with any 
person who either grants or knowingly 
receives the benefit of such discrimination. 


In Federal Trade Commission v. Morton 
Salt Co. [1948-1949 Trapr Cases J 62,247], 
334 U. S. 37 (1948), a case involving Sec- 
tion 1 of the Robinson-Patman Act, the 
Court said: 


“Here the Commission found what would 
appear to be obvious, that the competitive 
opportunities of certain merchants were 
injured when they had to pay respondent 
substantially more for their goods than 
their competitors had to pay.” (p. 46) 


© 1955, Commerce Clearing House, Inc. 


Number 32—131 
10-6-55 


siiere, plaintiff has alleged a 12% discount 
differential between it as a “dealer” and the 
“distributors” and further alleged that this 
differential lessened competition between it 
and the distributors. It is obvious that the 
competitive opportunities of plaintiff were 
injured when it had to pay Ford substan- 
tially more for the commodities than its 
competitors had to pay and that the effect 
of such price discrimination may be sub- 
stantially to lessen competition and to in- 
jure, destroy and prevent competition. Fed- 
eral Trade Commission v. Morton Salt Com- 
pany, supra. 

The complaint is not insufficient in the 
respects thus far contended. Decision here, 
however, need not rest on that ground alone 
for the Supreme Court has recently spoken 
in unmistakable language on the subject of 
the sufficiency of the facts alleged in a com- 
plaint charging a violation of the anti-trust 
laws. Umted States v. Employing Plasterers 
Association of Chicago [1954 TRapE CASES 
{ 67,692], 347 U. S. 186 (1954) was a civil 
action instituted by the United States charg- 
ing a violation of Section 1 of the Sherman 
Act. The Supreme Court heard the case 
on a direct appeal from a judgment by the 
District Court dismissing the complaint on 
the ground that it failed to state a cause of 
action upon which relief could be granted. 
After summarizing the complaint Mr. Justice 
Black, speaking for the Court, commented: 
“And the Court [referring to the District 

Court] held that there was no allegation 

of fact which showed that these powerful 

local restrains had a sufficiently adverse 
effect on the flow of plastering materials 
into Illinois. At this point we disagree. 

The complaint plainly charged several 

times that the effect of all these local re- 

straints was to restrain interstate com- 
merce. Whether these charges be called 

“allegations of fact” or “mere conclusions 

of the pleader,” we hold that they must 

be taken into account in deciding whether 
the Government is entitled to have its 

case tried. (p. 188) 


continuing at Page 189: 


And where a bona fide complaint is 
filed that charges every essential element 
necessary to recover, summary dismissal 
of a civil case for failure to set out evi- 
dential facts can seldom be justified. 


In view of such a lucid pronouncement it 
follows that the complaint contains facts 
sufficient to establish a violation of Section 
1 of the Robinson-Patman Act and com- 
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plies in every respect with the requirements 
of Rule 8(a) of the Federal Rules of Civil 
Procedure. If defendant desires further in- 
formation in order to frame an answer or 
prepare a defense, such information may be 
obtained by resort to the discovery pro- 
cedure of Chapter V of the Rules. 


SECTION 3 OF THE RoBINSON-PATMAN Act 


As applicable to this case a seller violates 
Section 3 of the Robinson-Patman Act (15 
U.S. C. A. § 13a) if he (1) knowingly sells 
on discriminatorily different terms, to pur- 
chasers who compete with one another, 
goods of like grade, quality and quantity, 
(2) sells goods at prices lower than those 
exacted elsewhere for the purpose of de- 
stroying competition or eliminating a com- 
petitor, (3) sells goods at unreasonably low 
prices for the purpose of destroying com- 
petition or eliminating a competitor. 


The plaintiff expressly concedes in its 
brief in opposition to the instant motion 
that only the first clause of Section 3 is 
applicable. Thus, whether plaintiff has al- 
leged a cause of action under Section 3 is 
determined on the question whether the 
complaint alleges that the defendant know- 
ingly sold on discriminatorily different terms, 
to purchasers who compete with one an- 
other, goods of like grade, quality, and 
quantity. Plaintiff expressly admits that it 
has not plead “like quantity” and seeks to 
excuse this omission by stating that the 
requirement of “like quantity” may be ful- 
filled by approprate proof. 


Section 1 of the Robinson-Patman Act 
contains a proviso which allows a price 
differential where there is a difference in 
cost of manufacture, sale or delivery result- 
ing from differing quantities purchased, and 
the language of the first clause of Section 3 
declares that it is unlawful to sell on dis- 
criminatorily different terms, to purchasers 
who compete with one another, “goods of 
like grade, quality and quantity.” 

The practical effect upon pleading practices 
is that in charging a violation of Section 1 
the plaintiff need allege only goods of “like 
grade and quality”, but in charging a viola- 
tion of Section 3 “like grade, quality and 
guantity’”’ must be plead. The plain require- 
ments of Section 3 cannot be ignored. In 
stating a cause of action under Section 3 
“like quantity” must be alleged. Since plain- 
tiff states it can prove “like quantity” it 
should plead accordingly. 


1 68,143 


70,712 


Should the complaint not be dismissed 
Ford seeks certain specific allegations striken. 
As this Court has so often commented, mo- 
tions to strike are not regarded with favor 
and will be denied unless the allegations 
have no possible relation to the controversy 
or may prejudice the defendant. It cannot 
be said that the matter sought to be stricken 
has no possible relation to the controversy. 
The inclusion of the controverted language 
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can in no wise prejudice the defendant 
before the Court. 


Motion to dismiss the complaint overruled 
as to Section 1 of the Robinson-Patman Act 
(15 U. S. C. A. §13) and leave is granted 
to amend as to Section 3 (15 U. S. C. A. 
§ 13a) within 20 days so as to include in the 
complaint the necessary allegation in respect of 
quantity as indicated in plaintiff’s brief. 


[1 68,144] Radio Corporation of America, Plaintiff-Counter-Defendant v. The Rau- 
land Corporation and Zenith Radio Corporation, Defendants-Counter-Claimants. 


Zenith Radio Corporation and The Rauland Corporation, Cross-Claimants v. Radio 
Corporation of America, General Electric Company, and Western Electric Company, Inc., 
Cross-Defendants. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 48 C 1818. Dated August 10, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Discovery—Attorney-Client Privilege—Activities of Attorneys Other 
Than Rendering Legal Advice.—A cross-defendant in an antitrust counterclaim for dam- 
ages and injunctive relief which had been ordered to produce documents to the cross- 
plaintiffs refused to produce certain documents on the ground that they were protected 
from disclosure by the attorney-client privilege. In holding that the documents must be 
produced, the court held that the attorney-client privilege does not extend to communica- 
tions between directors, officers, or agents of different corporations, or to negotiations 
between such corporations which are made or conducted by men who happen to be 
attorneys. Also, this privilege against disclosure does not extend to communications 
made by a client to his attorney with the understanding that the information is to be 
imparted to a third party. The privilege cannot be invoked where the attorney is acting 
in the capacity of a negotiator or in any capacity other than advising a client on legal 
matters. “To hold otherwise would lead to the ridiculous result that conspiracies formed 
and conducted by lawyers on behalf of corporations would be beyond the reach of the law.” 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Discovery—Matters Concerning Consent Decree, Occurring Subse- 
quent to Amended Counterclaim, Competitive Information, and Conspiracy.—In determining 
whether or not a cross-defendant should produce certain documents to the cross-plaintiffs, 
the court held that documents relating to negotiations leading to agreements that are 
referred to in a consent decree should be produced; that documents relating to communica- 
tions with the Government during the negotiation of the consent decree itself need not be 
produced; that documents relating to matters occurring after the filing of the amended 
counterclaim should be produced because injunctive relief as well as treble damages is 
sought; that documents being withheld on the ground that they contain confidential and 
competitive information should be produced because most of the documents in the files of 
a corporation contain such information; and that documents being withheld on the ground 
that they are irrelevant, since they relate to fields of the electronics business other than 
that involved in the counterclaim, should be produced because a world-wide conspiracy to 
monopolize electronics patents and to divide the electronics business into fields as well 
as territories is alleged. 


See Private Enforcement and Procedure, Vol. 2,  9013.825. 
68,144 
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For a prior decision of the U. S. Court of Appeals, Seventh Circuit, see 1954 Trade 


Cases {| 67,886. 


Memorandum Opinion 
[Production of Documents] 


Micuart L. Icor, District Judge [/n full 
text]: Pursuant to an order of this Court 
entered on December 17, 1954, cross- 
defendant RCA was required to produce 
certain documents relevant to the treble 
damage cross-claim of Zenith Radio Cor- 
poration and The Rauland Corporation. 


[ Objections] 

During the course of pre-trial depositions 
it appeared that RCA was withholding an 
undisclosed number of documents in the 
following categories: 

1. Documents allegedly protected by the 
attorney-client privilege. 

Under the claimed protection of this legal 
privilege, RCA is refusing to produce docu- 
ments or give evidence relating to: 


(a) Communications to and from so- 
called outside counsel; 

(b) Communications to and from so- 
called inside or house counsel; 

(c) Communications to and from di- 
rectors, officers or employers of RCA and 
the Legal Departments of General Elec- 
tric, Westinghouse, American Telephone 
and Telegraph Company, “and others’. 


2. Documents relating to negotiations 
concerning agreements which were allegedly 
“approved” by the so-called consent decree 
of 1932. 


3. Documents relating to events occur- 
ring after February 1954, the date of the 
filing of the amended counter-claim herein. 


4. Documents containing “competitive 


and confidential information”. 


5. Documents which allegedly are not 
relevant to the issues, including documents 
relating to ‘manufacturing matters and 
broadcasting matters and matters affecting 
‘point to point’? communications”. 
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[Scope of Attorney-Client Privilege | 


The only ground that has possible merit 
is the claim of attorney-client privilege re- 
lating to communications allegedly to and 
from outside counsel and communications 
to and from inside or house counsel. 


The principal of attorney-client privilege 
is clear in the abstract. Difficulty often 
arises, as in this case, where the principal 
is invoked in connection with complicated 
business transactions in which lawyers often 
perform in dual roles as attorneys on the 
one hand and as negotiators and business- 
men on the other. 


Cross-claimants point to the record as 
showing that the privilege is being wrong- 
fully invoked in this instance to cover the 
activities of RCA lawyers who were in fact 
negotiators of the contracts and arrange- 
ments the legality of which is in issue. For 
example, cross-claimants quote the following 
testimony of David Sarnoff, Chairman of 
the Board of RCA, given in this cause: 


“A * * %* There was no dearth of 
lawyers, I can tell you. 


“OQ. I can see there were quite a few 
around, and very good ones, too, apparently. 

“A. This is an aside, if you will permit 
it. It has always been a question to me 
why all these contracts which were all 
written by lawyers, why the lawyers are 
not on the witness stand to answer with 
respect to them. 

“QO. That is a great mystery to me, but 
your counsel do not want that to happen. 

A. I am willing to yield the seat to 
them.” (Sarnoff dep. p. 313) 

“OQ. Was Neave handling the negotia- 
tions on behalf of all the interested parties 
or just RCA? 

GINS irons IRCA 


“OQ. Do you know who the other coun- 
sel were who were dealing with the 
Attorney General on behalf of General 
Electric? 

“A. JI think for the Westinghouse it 
was Cravath, and for General Electric 
I don’t recall, but — oh, yes, I think 
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they had White & Case, and we finally — 
I had independent counsel when it came 
to making the trade with General Electric 
and Westinghouse * * *.” (Sarnoff dep. 
pp. 312-313) 

“A. The lawyers apparently succeeded 
in getting themselves into the top posi- 
tions as negotiators in all these companies. 
The negotiations were carried on by law- 
yers. They may have been carried on 
in their capacity as businessmen, but they 
were lawyers nevertheless. 

“Q. They sort of left their footprints 
all over this picture, didn’t they? 

“A. I should think so, yes.” (Sarnoff 
dep. p. 319) 


Cross-claimants argue that communica- 
tions between businessmen are not shrouded 
by legal privilege because one or both of 
the parties happen to be members of the 
bar. Cross-claimants further contend that 
the communications in question were made 
in furtherance of the alleged unlawful con- 
spiracy and therefore cannot be privileged. 


As to the other objections, it is sufficient 
to say that the attorney-client privilege does 
not extend to communications between di- 
rectors, officers, or agents of different cor- 
porations, or to negotiations between such 
corporations which are made or conducted 
by men who happen to be members of the 
bar. Neither does it extend to communica- 
tions made by a client to his attorney with 
the understanding that the information is 
to be imparted to a third party. 


In re Ruos, 159 Fed. 252, 257; Rediker v. 
Warfeld, 11 F. R. D, 125, 127; Wigmore on 
Evidence; Third.) Ed: Vols VILL) « Sec. 
23 Welt 


To hold otherwise would lead to the 
ridiculous result that conspiracies formed 
and conducted by lawyers on behalf of 
corporations would be beyond the reach of 
the law. The attorney-client privilege is 
narrow. As Wigmore says: 


“The privilege is designed to secure 
objective freedom of mind for the client 
in seeking legal advice (ante, sec. 2291). 
It has no concern with other persons’ 
freedom of mind, nor with the attorney’s 
own desire for secrecy in his conduct of 
a client’s case. It is therefore not suf- 
ficient for the attorney, in invoking the 
privilege, to state that the information 
came somehow to him while acting for 
the client, nor that it came from some 
particular third person for the benefit of 
the client.” 
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As to the documents with respect to 
which the attorney-client privilege has been 
waived by disclosure to any other person, 
or where the attorney was acting in the 
capacity of negotiator, or in any capacity 
other than advising a client on legal mat- 
ters, the documents will be produced to 
cross-claimants. As to other documents 
withheld by reason of the attorney-client 
privilege, they will be produced to the Court, 
which will pass upon the question of priv- 
ilege as to each such document. 


[Documents Relating to Consent Decree] 


Nor is there any authority for concealing 
documents relating to negotiations leading 
to agreements that are referred to in the 
consent decree of 1932. They should be 
produced. Cross-claimants were in no sense 
parties to the consent decree and are not 
bound or affected by it in any way. 


~ Counsel for cross-claimants are not press- 
ing for documents relating to communica- 
tions with the Government during the 
negotiation of the consent decree itself. These 
need not be produced. 


[Matters Occurring After Filing of 
Amended Counterclaim] 


As to documents being withheld on the 
ground that they relate to matters occurring 
after the filing of the amended counterclaim 
herein, it is sufficient to say that cross- 
claimants ask for injunctive relief as well 
as for damages. To determine the need 
for, or the propriety of, injunctive relief 
it is obvious that the Court at some time 
must be informed of the current activities 
of cross-defendants. It would serve no use- 
ful purpose to delay disclosure of facts 
occurring after the filing of the amended 
counterclaim. Documents withheld on this 
ground should be produced. 


[Confidential and Competitive Information] 


Documents being withheld on the ground 
that they contain “confidential and compe- 
titive information” should also be produced. 
To some degree, most documents in the 
files of a corporation contain “confidential 
and competitive information”. This fact 
does not justify withholding evidence on 
the issues as framed by the parties, which 
necessarily involves matters they would 
otherwise prefer to keep “confidential”, 
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In ruling on a somewhat similar objec- 
tion, the Court in Simonson [Simonin’s Sons, 
Inc.| v. The American Can Company, 30 F. 
Supp. 901, 903, aptly said: 


“The principal objection from the de- 
fendant’s standpoint is that they (the 
interrogatories) give the plaintiff infor- 
mation as to its business dealings with 
others than the plaintiff. This, I think, 
cannot be helped.” 


[Relevancy of Documents | 


Finally, the documents being withheld by 
RCA on the ground that they are irrelevant 
because they relate to “point to point” 
communications, broadcasting or other phases 
of the electronics business, should be pro- 
duced. Cross-claimants allege a world-wide 
conspiracy to monopolize electronics patents 
and to divide the electronics business into 
“fields” as well as territories. Evidence 
relating to the over-all conspiracy alleged 
is relevant. It is not the function of RCA 
counsel to rule with finality on the relevancy 
or irrelevancy of documents in their exclu- 
sive possession and thereby to deprive both 


Cited 1955 Trade Cases 
U.S. v. Watchmakers of Switzerland Information Center, Inc. 


70,715 


Court and opposing counsel of an opportu- 
nity to evaluate their contentions. If, in 
fact, any of the withheld documents are 
not relevant as is claimed, they will not be 
admitted in evidence at the trial of the 
cause. The test of relevancy in discovery 
is in no way as strict as that which governs 
admissibility of evidence at the trial. 


4 Moore’s Federal Practice, 2nd Ed., page 
2459. 


Early after the promulgation of the Fed- 
eral Rules of Civil Procedure it was effec- 
tively said in Beler v. Savarona Ship 
Corporation, 26 F. Supp. 599: 


“The requirement of materiality does 
not * * * compel the person seeking 
discovery definitely to prove materiality 
before being entitled to a discovery. Such 
an interpretation of the rule would place 
upon it a narrow construction which 
would severely limit the bounds of the 
discovery procedure. It might compel 
a party to know what was in the docu- 
ments before he had seen them. One 
of the basic purposes of the new Rules 
is to enable a full disclosure of the facts 
so that justice might not move blindly.” 


[7 68,145] United States v. The Watchmakers of Switzerland Information Center, 


Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


96-170. Filed September 15, 1955. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Jurisdiction of District Court Over Foreign Manufacturers—Subsidiary of American Par- 
ent—Activities of American Distributor—A motion to reargue a ruling that a Swiss 
watch manufacturer, which was a wholly-owned subsidiary of an American watch dis- 
tributor, was found within the Southern District of New York and therefore subject to 
the jurisdiction of the District Court in that district was denied, where the Swiss manu- 


facturer contended that the court had based its 
manufacturer was an affiliate of the American distributor. 


ruling simply on the fact that the 
The court, in rejecting the 


contention, held that the fact of affiliation as well as the activities of the manufacturer 
within the district was taken into consideration in its ruling. Also, a motion to reargue a 
ruling that another Swiss watch manufacturer was found within the Southern District of 
New York and therefore subject to the jurisdiction of the District Court in that district 
was denied on the ground that the manufacturer failed to offer proof that an American 
distributor of its watch was an independent distributor rather than its local agent. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8221.145. 
For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Marcus A. Holla- 


baugh, Richard B. O’Donnell, and Malco 
Attorney General; and Mary Gardiner Jone 
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Im A. Hoffmann, Special Assistants to the 
s and Samuel B. Prezis, Trial Attorneys. 
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For the defendants: Robert Perret (Solinger & Gordon, of counsel), New York, N. Y., 
appearing specially as attorney for Eterna, A. G. Uhrenfabrik. Goodwin, Danforth, Savage 
& Whitehead (Donovan, Leisure, Newton & Irvine; James V. Hayes; William F. Clare, Jr.; 
and A. Pennington Whitehead, of counsel), New York, N. Y., for Wittnauer, Et Cie, S. A. 


Denying motions for reargument of decision of U. S. District Court, Southern District 


of New York, 1955 Trade Cases {[ 68,096. 
Opinion 
[Motions for Reargument] 


WatsH, District Judge [In full text]: De- 
fendants Wittnaur and Eterna seek reargu- 
ment of the denial of their motions to 
dismiss for lack of jurisdiction over their 
persons. The motions for reargument are 
denied. 


Wittnauer, a Swiss corporation, contends 
that the bare fact of its affiliation with 
defendant Longines, a New York corpora- 
tion, does not bring it within the jurisdiction 
of this court. Cannon Manufacturing Co. v. 
Cudahy Packing Co., 267 U. S. 333, 334-7. 
Its second contention is that even though 
the substantive allegations of the complaint 
be accepted as true for the purpose of this 
motion, they do not allege any specific act 
by Longines as agent or affiliate for Witt- 
nauer, and that the allegations that Longines 
committed numerous acts in this district 
in furtherance of a conspiracy with Witt- 
nauer and the other defendants, even if 
true, do not establish the “‘presence” here of 
Wittnauer. 


[Jurisdiction—Factors Considered] 


The factors to be considered in asserting 
jurisdiction over a foreign corporation are 
those specified and explained in three opin- 
ions of Chief Judge Learned Hand. Latimer 
v. S/A Industrias Reunidas F. Matarazzo, 2 
Cir., 175 F. 2d 184, 186, cert, den. 338 U. S. 
867; Kilpatrick v. Texas & P. Ry. Co., 2 Cir., 
166 F. 2d 788, 791: Hutchison v. Chase & 
Gilbert, 2 Cir., 45 F. 2d 139. They require 
continuous local activity within the juris- 
dictional limits of the court and satisfaction 
that the forum would be not unfairly in- 
convenient to the defendant. This view 
expressed in the original opinion is not 
here challenged by defendants. 


[Allegations of Complaint] 


The acts charged to Longines, Wittnauer 
and the other defendants in the substantive 


1 Complaint paragraph 24, 
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allegations of the complaint have been as- 
sumed to be true for the purpose of this 
pretrial motion. Although Wittnauer has 
reserved the right to challenge this proposi- 
tion, it does not do so here and agrees that 
the immediate application be considered 
upon the assumption that these substantive 
allegations are true. 


Within this framework, it seems to me 
that the application for reargument must 
be denied. Here there was no holding 
nor even any claim that this court had 
jurisdiction over Wittnauer simply because 
it was an affiliate of Longines. There is 
therefore no conflict with Cannon Manufac- 
turing Co. v. Cudahy Packing Co., supra. 
This does not mean, however, that the fact 
of affiliation must be ignored and not taken 
into consideration along with the undisputed 
fact that the Collective Convention was 
executed by Wittnauer and the assumed 
facts as charged in the substantive allega- 
tions of the complaint. 


Concededly, Longines, a New York cor- 
poration, owns all of the stock of Wittnauer 
which manufactures watches for it to sell. 
In addition, it is alleged and here undis- 
puted that Wittnauer has signed the Col- 
lective Convention by which it agrees that 
it, in Switzerland, and Longines, in New 
York, would conform to the practices therein 
specified and that trade reprisals might be 
visited upon one for deviation by the other. 
Further, the other facts in the complaint 
alleged and assumed to be true for the 
purpose of this motion show that Wittnauer 
and Longines and several others have con- 
spired to restrain American trade in Swiss 
watches and the manufacture and export 
of American watches. In this connection 
Longines and other American defendants 
are alleged to have committed numerous 
acts as mutual agents for one another and 
for the Swiss defendants. Many of these 
acts are alleged to have been committed 
by Longines within the jurisdiction of this 
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court.” Longines having acted for Witt- 
nauer as well as the others in this regard, 
its acts may be regarded as those of Witt- 
nauer. Accordingly, it is unnecessary to 
pursue generalizations as to the power of 
the court under the Cannon case over any 
affiliate of Longines, or the power of the 
court over a foreign affiliate which merely 
manufactured watches and sold them to 
Longines. Such inquiries are academic here. 
The question is the power of this court 
over the manufacturing affiliate of Longines 
which has joined with it in an endeavor 
far broader than the manufacture and sale 
of watches—a joint effort to prevent the 
free manufacture, sale and export by others 
of Swiss and American watches and watch 
parts. Where two corporations under com- 
mon ownership are used as interlocking 
facilities to execute a common design, the 
self-serving niceties of inter-corporate house- 
keeping are of minor significance.? Of 
course, the possibility that the acts by 
Longines may be illegal does not make 
them any less a continuous activity on be- 
half of Wittnauer. Giusti v. Pyrotechnic In- 
dustries, 9 Cir. [1946-1947 TrapE CASES 
q 57,504], 156 F. 2d 351, 353-4. 


Although it is true as contended by Witt- 
nauer that in no allegation does the com- 
plaint allege that Longines acted as an 
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affiliate or agent of Wittnauer, the com- 
plaint is replete with allegations of activities 
by Longines in this district pursuant to 
its conspiratorial agreement with Wittnauer 
and the other defendants.* At least when 
coupled with corporate affiliation, the agency 
the law finds between members of a con- 
spiracy is just as effective for purposes of 
jurisdiction as agency derived in any other 
form® We need not in this case speculate 
about the problems of basing jurisdiction 
upon such alleged agency in the case of 
completely independent corporations where 
there might be uncertainty as to notice and 
unfair inconvenience as to place of trial. 


[No Additional Proof] 


Defendant Eterna, A. G. reiterates its 
previous argument that Eterna, N. Y. is 
an independent distributor of its product 
rather than its local agent. It offers no 
additional proof and urges only that its 
relationship to Eterna, N. Y. more closely 
resembles precedents it relies upon than 
those cited in the original opinion. All of 
these precedents had been called to the 
court’s attention before, and their rereading 
does not change the conclusion initially 
reached. 


Motions denied. 


[f 68,146] Elmar Pharmacy v. Axelrod. 


In the Supreme Court of Nassau County, State of New York. 134.N. Y. L. J., No. 53, 


page 11. Dated September 15, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Allegations 
and Proof—Defenses—Price Violation by Enforcing Party.—Plaintifi was denied a tem- 
porary injunction to restrain the defendant from selling fair traded products at less 
than their established prices where the plaintiff failed to establish that certain manu- 
facturers had entered into contracts establishing minimum resale prices for their products, 
that the defendant was notified of such prices, or that he was selling below such minimum 


prices. 


Also, the defendant questioned the right of the plaintiff to equitable relief by 


2See paragraphs 28, 29, 31, 32, 33, 34, 35, 36 
alleging acts by Longines here pursuant to 
agreements alleged in paragraphs 25, 27. Para- 
27 expressly alleges: 

“97. Pursuant to the aforesaid combination, 
conspiracy and concert of action, and in further- 
ance thereof, defendants and the co-conspirators, 
among other things, have entered into, adhered 
to, or effectuated the Collective Convention de- 
scribed in paragraph 24 above and have done 
the acts and carried into execution the agree- 
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ments complained of in paragraphs 28 to 39 
hereinafter.”’ 

See also paragraph 24(c) and (d) as to com- 
mitments under the Collective Agreement. 

3 See Anderson v. Abbott, 321 U. S. 349, 363. 

4 See Footnote 2, supra. 

5“ & *\When men enter into an agreement 
for an unlawful end, they become ad hoc agents 
for one another, and have made ‘a partnership 
in crime.’ * * *” Van Riper v. United States, 
13 F. 2d 961, 967. 
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offering sworn statements of recent sales of fair traded products by the plaintiff at less 


than their established prices. 


See Fair Trade, Vol. 1, J 3354.34, 3452.34. 


[Temporary Injunction Denied] 


Stoppart, Justice [Jn full text]: In this 
motion the plaintiff seeks a temporary 
injunction restraining the defendant from 
allegedly violating the Fair Trade Laws 
of New York in selling certain products 
of manufacturers or distributors which were 
protected by fair trade contracts at retail 
prices below those fixed by the manufac- 
turers or distributors. The papers sub- 
mitted do not warrant the drastic relief 
sought. The affidavits and the complaint 
are apparently form papers used in other 
proceedings in which the plaintiffs were 
numerous. The movant has not taken the 
trouble to delete from such forms as 
adopted the unnecessary and _ irrelevant 
paragraphs or words. Aside from the con- 
fusion caused thereby, the papers are in- 


sufficient in that they plead certain manu- 
facturers have entered contracts establishing 
minimum resale prices for their products 
but the evidentiary material submitted does 
not establish that fact, nor do they establish 
as a fact that the defendants were notified 
of such prices or that they were selling 
below such minimum prices. In addition 
to the defects in the movant’s papers, the 
defendants in turn question the right of 
plaintiff to equitable relief by offering sworn 
statements of recent purchases made from 
the plaintiff which were sold for prices 
below the price established by the manufac- 
turers of such products. Accordingly, in 
view of the foregoing and the fact that an 
early trial may be had, this motion for an 
injunction pending trial will be denied. 
Settle order on notice. 


[] 68,147] Dr. Posner Shoe Co., Inc. v. Korvette Westbury, Inc. 
In the Supreme Court of New York County, State of New York, Special Term, 
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134. N. Y. L. J., No. 55, page 7. Dated September 19, 1955. 


New York Fair Trade (Feld-Crawford) Act 
Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Allegations 


and Proof—General.—A plaintiff’s motion fo 


r temporary injunctive relief in its fair trade 


enforcement action was denied where there was a sharp conflict between the parties 
concerning their conduct with respect to fair trade practices. 


See Fair Trade, Vol. 1, J 3354.34. 
[Temporary Injunction Denied] 


Hecut, Justice [In full text]: There is so 
sharp a conflict between the opposing con- 
tentions of the parties herein concerning 
the conduct of each of them with respect 
to “fair trade” practices as to render inad- 


visable the granting of the temporary in- 
junctive relief which plaintiff sought. The 
motion is therefore denied. The order to 
be submitted may, at plaintiff’s election, pro- 
vide for an early trial. Settle order. 


[] 68,148] General Electric Company v. Home Utilities Company, Inc. 
In the United States District Court for the District of Maryland. No. 7747-Civil. 


Filed May 6, 1955. 


Maryland Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Enforce- 
ment Policy—Sales by Fair Trader’s Wholesale Subsidiary.—In a fair trade enforcement 
action brought by a manufacturer, which fair traded its products on the retail level but 
not on the wholesale level, the defendant-retailer contended that the manufacturer was 
not entitled to relief because it had abandoned its fair trade program by acquiescing to 


fair trade violations by other retailers. 
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The manufacturer had sold some of its products 


© 1955, Commerce Clearing House, Inc. 


Number 32—139 
10-6-55 


Cited 1955 Trade Cases 70,719 
General Electric Co. v. Home Utilities Co., Inc. 

at wholesale through a wholly-owned subsidiary, which had sold the manufacturer’s 
products to the defendant and other retailers at discounted prices. It was held that the 
manufacturer was entitled to relief because it had exercised due diligence in preventing 
fair trade price violations by retailers, and that the discounts in wholesale prices given 
to the nonsigner and other retailers by the wholesale subsidiary of the manufacturer were 
not in themselves sufficient to bar the relief sought. The manufacturer had refrained 
from fair trading on the wholesale level because it had found that fixing prices on this 
level was not sufficiently effective in preventing retailers from cutting prices and because 
it had questioned the legality of wholesale fair trading by a manufacturer which owns a 
wholesale selling company. However, the court noted that if the wholesale price discounts 
persist with its knowledge, and it does not take action to stop them, the manufacturer 
probably should then be required to cancel the wholesale distributor franchise given to 


its subsidiary. 
See Fair Trade, Vol. 1, J 3424, 3440.22. 


For the plaintiff: David R. Owen and George D. Hubbard. 
For the defendant: Harry Silbert and Melvin J. Sykes. 


Opinion 
[Enforcement Suit] 


Coteman, Chief Judge [Jn full text]: This 
is a suit by a manufacturer under the Mary- 
land Fair Trade Act (Annotated Code of 
Maryland, 1951, Ar. 83, Secs. 102-110) for 
injunctive relief on account of alleged viola- 
tion of the manufacturer’s resale price re- 
strictions on its products. 


[Defense] 


The plaintiff, a New York corporation, 
manufactures and sells electric housewares, 
clocks, fans and other electric appliances, 
and is qualified to fair trade under the 
Maryland Fair Trade Act. It seeks to 
enjoin the defendant, a Maryland corpora- 
tion that sells electrical appliances at retail, 
within and without the State of Maryland, 
from cutting prices fixed by the fair trade 
agreements the plaintiff has with other re- 
tailers, of which the particular competing 
retailer, the defendant here, has had notice, 
although it has not itself made a fair trade 
agreement with the plaintiff. The jurisdic- 
tional requirements as to diversity of citi- 
zenship and amount involved are satisfied. 
It is admitted that plaintiff's trademark 
“G E” appears on all its appliances. De- 
fendant in its answer asserts the defense 
to plaintiff's complaint for an injunction 
that plaintiff has acquiesced in open and 
notorious violation of its fair trade program 
in Maryland by numerous retailers and, 
therefore, is deemed to have abandoned 
such program. 

Plaintiff, contemporaneously with the exist- 
ence of its fair trade agreements with 
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retailers, sells its goods to a number of 
wholesale distributors, including the Gen- 
eral Electric Supply Company, with which 
it does not have a fair trade agreement. 
This company is one of three divisions of 
General Electric Distributing Corporation, 
a Delaware corporation, the stock of which 
is wholly owned by the plaintiff, with inter- 
locking officers and directors. This whole- 
sale distributor, in turn, has sold the plain- 
tiff’s products to the defendant and to other 
retailers at cut prices of which plaintiff 
admits it is aware and has not so far 
directly attempted to stop this wholesale 
distributor from doing so, but has requested 
it to co-operate in the fair trade program 
by advising their dealers of it; what the 
minimum retail prices are from time to 
time, and to advise the plaintiff of any 
violations by dealers. 


[Issue] 


On these facts, the question before the 
Court is this: is the plaintiff manufacturer 
entitled to injunction against the defend- 
ant requiring it to discontinue its cutting 
of prices fixed by the fair trade agreements 
in effect in Maryland? 


[Fair Trade Legislation] 


The underlying purpose of fair trade 
legislation has been to protect commodities 
subject to trade which, apart from their 
physical value, embody a trademark, brand 
or copyright which is, in the law, a valuable 
property right. In 1911 the United States 
Supreme Court, Justice Holmes dissenting, 
held, contrary to numerous State decisions, 
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that agreements by which manufacturers 
control retail prices of their products are 
invalid, and more specifically, that the 
manufacturer of an unpatented article could 
not, by rule or notice, in the absence of 
contract or statutory right, even though 
the restrictions be known to purchasers, 
fix prices for future sales; and that to 
the extent that interstate commerce would 
thereby be affected, such price fixing vio- 
lated the Sherman Anti-Trust Act. Dr. 
Miles Medical Co. v. Park & Sons Co., 220 
U. S. 373. See also Federal Trade Commis- 
sion v. Beechnut Packing Co., 257 U. S. 441 
and cases therein referred to. However, in 
1936, the Supreme Court sustained the 
validity of Illinois and California fair trade 
acts similar to the Maryland law as it now 
stands, holding that these Acts did not 
infringe the doctrine of the Supreme Court’s 
previous decisions, including those dealing 
with legislative price fixing, the Court de- 
claring that these decisions constituted no 
authority for holding that prices in respect 
of “identified” goods, may not be fixed 
under legislative leave by contract between 
the parties. Old Dearborn Distributors Co. 
v. Seagram Distillers Corp., 299 U. S. 183; 
Pep Boys v. Pyroil Sales Co., 299 U. S. 198. 
In 1939, the Maryland Court of Appeals 
upheld the constitutionality of the Mary- 
land Act. Goldsmith v. Mead Johnson & Co., 
176 Md. 682. At the present time, except in 
Missouri, Texas, Vermont and the District 
of Columbia, there are Fair Trade Acts in 
effect throughout the country, 


The question having arisen as to whether 
these State laws could protect price main- 
tenance agreements covering products in in- 
terstate commerce, in 1937 Congress passed 
the Miller-Tydings Act (15 U. S.C. A. 
Sec. 1), which specifically exempted these 
agreements from the Sherman Anti-Trust 
Act. In view of the practical difficulty 
often of securing signed agreements with 
all retailers handling a particular line of 
merchandise, these State laws imposed lia- 
bility for price cutting not only upon the 
contracting retailers, but also upon non- 
contracting retailers who had notice of the 
existence of such a contract, and the mini- 
mum prices fixed thereunder. Until 1951, 
it was assumed that the exemption of the 
Miller-Tydings Act was sufficiently broad 
to permit enforcement of the producers’ 
stipulated retail prices against retailers who 
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had not actually signed price maintenance 
agreements with the producer in ques- 
tion. However, in that year the Supreme 
Court held otherwise. Schwegmann v. Cal- 
vert Distillers Corp. [1950-1951 Trape CASES 
7 62,823], 341 U. S. 384. This decision 
naturally met with violent opposition by 
producers in their attempts to enforce fair 
trade laws, As a result, in 1952, Congress 
passed the McGuire Act (15 U. S. C. A. 
Sec. 45), which provided that re-sale price 
maintenance policies in accordance with 
the limitations of the Miller-Tydings Act 
should be effective and binding on persons 
“who are not parties thereto,” thus chang- 
ing for the future the effect of the Schweg- 
mann case. ‘The following year this Act 
was upheld by the Fifth Circuit Court of 
Appeals and certiorari denied by the Su- 
preme Court, in Schwegmann Bros. Giant 
Super Markets v. Eli Lilly & Co. [1953 TRADE 
Cases { 67,516], 205 F. 2d 788, 346 U. S. 
856, 905. In enacting the Miller-Tydings 
and McGuire Acts, as said by Judge Chesnut 
in Sunbeam Corp. v. MacMillan [1953 Trapr 
Cases J 67,451], 110 Fed. Supp. 836, at 843: 


“Congress had in mind the boundaries 
between Federal and State power. As to 
the Anti-trust Acts Congress had full 
constitutional power under the Interstate 
Commerce clause; but as to activities 
within the State the Federal power ex- 
tended only to such activities as directly 
and appreciably affected interstate com- 
merce. The plainly expressed purpose 
and policy of Congress in writing the two 
Acts was to remove the ban of anti-trust 
laws from interstate re-sale price mainte- 
nance policies conducted within the limita- 
tions of the Acts. But Congress had no 
power to validate such price maintenance 
if the law of a particular State was to 
the Contrary. And as the fair trade 
laws of the States were not entirely 
uniform and as a few of the States did 
not have any fair trade law, it was neces- 
sary in the Acts to recognize that State 
policy might be opposed to price main- 
tenance.” 


The Maryland Court of Appeals has had 
the Maryland Fair Trade Act under con- 
sideration in several cases subsequent to 
Goldsmith v. Mead Johnson & Co., supra. 
See Schill v. Remington-Putnam [1940-1943 
TRAvE Cases {[ 56,095, 56,117], 179 Md. 83 
(1941); Same v. Same [1940-1943 Trapr 
Cases {] 56,274, 56,282], 182 Md. 153; Hutzler 
Bros. v. Remington-Putnam [1944-1945 Trap 
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Cases { 57,335], 184 Md. 327 (1944); Same 
v. Same [1946-1947 Trape Cases J 57,452], 
186 Md. 210; Donner v. Calvert Distillers 
Corp. [1950-1951 Trave Cases J 62,740], 196 
Md. 475 (1950). The Maryland Act was 
also upheld by Judge Chesnut in 1953, in 
Sunbeam Corp. v. MacMillan, Supra. 


[Diligent Enforcement Program] 


I reach the conclusion that the plaintiff 
is entitled to an injunction, and base this 
primarily upon the fact that the plaintiff, 
under all the circumstances as developed by 
the testimony, has exercised due diligence 
towards preventing the continued cutting of 
these fair trade agreement prices. Whether 
there has been due diligence depends upon 
each particular set of facts. 


The rule set forth in the Hutzler Bros. 
case, supra [1946-1947 TRrapE Cases J 57,452], 
186 Md. 210, is controlling here, since Mary- 
land law governs. Erie Railroad Co. v. 
Tompkins, 304 U. S. 64. Summarized, the 
facts in that case were as follows: suit was 
brought by a Baltimore retail book seller, 
Remington-Putnam Book Company, which 
was a party to a fair trade agreement with 
a New York publisher, fixing minimum re- 
sale prices for that publisher’s books, to 
enjoin Hutzler Brothers, a Baltimore de- 
partment store, from violating this agree- 
ment by selling the New York publisher’s 
books at a 25% discount. The Baltimore 
retail book seller had contested similar 
violations by other retail dealers of its fair 
trade agreements with other book pub- 
lishers. In 1944 it had entered into an 
agreement with other publishers in New 
York, and Hutzler had been notified by 
these other publishers of the latter’s inten- 
tion to enforce the fair trade agreement. 
However, Hutzler replied that following the 
decision of the Maryland Court of Appeals 
in the case of Remington-Putnam Book Co. 
v. Schill, supra, certain Baltimore stores 
were ignoring the fair trade prices and were 
advertising and making sales at 15% below 
the list prices; that it was necessary to meet 
this price competition, and that since in 
the Schill case the fair trade agreement had 
been held to be unenforceable (because in 
restraint of trade and therefore in violation 
of the Sherman Anti-Trust Act), it would 
not be recognized. However, the Court 
found that the New York publisher, through 
the Remington-Putnam Book Company, 
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had made diligent efforts to secure compli- 
ance, although [it] had not been fully success- 
ful, and, therefore, held that the publisher 
was entitled to an injunction. The Court 
said (186 Md. at 215-216): 


“When any producer or retailer seeks the 
benefit of the Act, he should be given 
relief in equity only in case he has acted 
fairly toward all others affected by the 
contract. The Act requires by implica- 
tion that the prices fixed in the contract 
shall be uniform in any competitive area. 
* %& %& Especially where the price cutting 
has been general and long continued, the 
failure of a producer to take effective 
measures to prevent such violation should 
be regarded as a waiver or abandonment 
of the rights conferred by the contract; 
otherwise, unjust discrimination, instead 
of fair trade, would be the product of the 
statute. Hence, a court of equity will 
deny the producer injunctive relief against 
the violation of his resale price restric- 
tions if it is shown that he waived his 
right to insist upon the maintenance of 
the resale price by permitting or tolerat- 
ing the practice of price cutting by one 
or more of the retailers. 


“However, the right of a producer or 
retail dealer to an injunction against a 
violator of a fair trade agreement is not 
defeated by the fact that there may be 
some violators of the agreement who have 
not been sued. In the first place, there 
is no mandatory provision in the Fair 
Trade Act requiring a producer or retail 
dealer to take legal action to protect the 
price levels; the Act simply gives such 
person the right to take such action if he 
chooses. Secondly, it would often be 
impossible to enforce one’s rights under 
a fair trade agreement if, as a prerequisite 
to relief, it were necessary to institute 
suit to enjoin all violators simultaneously, 
or show that the complainant has forced 
all other dealers to comply with the 
agreement. We hold that a retailer of 
a copyrighted book cannot take advantage 
of an alleged breach of a fair trade agree- 
ment by others as a defense to a suit 
against him, unless the violations indicate 
improper discrimination or unfair busi- 
ness practices, or an acquiescence in the 
unlawful cutting of prices, or a waiver or 
abandonment of rights acquired under the 
statute. In bringing a suit for injunction 
against a violator of such an agreement, 
it is sufficient if the complainant has 
exercised reasonable diligence to prevent 
price cutting by other violators.” 
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[Manufacturer's Enforcement Policy—No 
Wholesale Fair Trade Prices] 


Viewing all the circumstances of the 
present case as disclosed by the weight of 
the credible testimony, and the admitted 
facts as set forth in a rather lengthy stipu- 
lation of the parties, it is found that the rule 
of reasonable diligence, as laid down in the 
Hutzler case, has been complied with by 
the present plaintiff. The weight of the 
credible evidence shows the following: that 
there have been 69 violators in Maryland 
of plaintiff’s fair trade agreement; 18 suits 
have been filed; 233 different retail dealers 
have been investigated, and there have been 
several hundred so-called individual shoppings, 
that is, different investigations conducted 
by the plaintiff; that there are in Maryland 
more than 1,000 retailers of the plaintiff’s 
products; and that a recent investigation 
by the plaintiff showed a reduction of ap- 
proximately 50% in the number of viola- 
tions of fair trade agreements, as a result 
of plaintiff's activities with respect to such 
violations by bringing suit, or by resorting 
to less drastic means, such as warning of 
suits. The plaintiff has never fair traded 
at the wholesale level except in Michigan. 
It was found to be administratively too 
dificult and that it was not as effective 
against price cutting as fair trading at the 
retail level proved to be. In other words, 
it was found that fixing prices on the whole- 
sale level was not sufficiently effective in 
preventing the retailer from still cutting 
prices. Also, plaintiff refrained from fair 
trading on the wholesale level because of 
the fact that the Supply Company was its 
wholly owned subsidiary and, being a seil- 
ing company, it was felt that fair trading 
with it might be opposed by the Govern- 
ment, because both the Department of 
Justice and the Federal Trade Commission 
have disapproved of the same company both 
to manufacture and sell at wholesale. Plain- 
tiff’s present method is the same as that of 
many other companies, including its com- 
petitors. 


In the face of such testimony, the plain- 
tiff is not to be considered as having 
abandoned or waived its system of fixing 
prices under fair trade agreements. The 
fact that plaintiff might have done some- 
thing else that might have been more 
effective as respects the present defendant 
and other violators, is not the answer to 
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the problem. The real question is whether 
the requirements of reasonable diligence, as 
laid down by the Maryland Court of Ap- 
peals in the Hutzler case, has been met, in 
the light of all the facts and circumstances 
developed in the present case. I find that 
it has been. The discounts in wholesale 
prices given defendant and others by the 
Supply Company are not in themselves suf- 
ficient to bar plaintiff being afforded the 
requested injuactive relief. However, if such 
discounts persist with plaintiff's knowledge, 
and plaintiff does not then take affirmative 
action to stop them, it may be that plaintiff 
should then be required to cancel the dis- 
tributor franchise it has given to the Supply 
Company. There is no requirement in law 
that the plaintiff shall enter into agreements 
with the Supply Company or any of its 
distributors to cut off fair trade violators. 
Such a course might involve the plaintiff in 
a violation of the anti-trust laws. See 
Fashion Originators’ Guild of America, Inc. v. 
Federal Trade Commission [1940-1943 TRADE 
Cases § 56,101], 312 U. S. 457. The basis 
for legality of the fair trade policy with 
which we are here concerned is that pro- 
ducers shall be in active competition with 
products of the same general class and 
that agreements in support of this fair trade 
policy are made only on the so-called 
“vertical level” and not on the “horizontal 
level,’ that is to say, such agreements are 
permissible between manufacturers, whole- 
salers and retailers, but not between manu- 
facturers and manufacturers, or wholesalers 
and wholesalers, or retailers and retailers. 
In other words, this policy of the fair trade 
laws allowing vertical price fixing has to 
do with a small area situated in otherwise 
prohibited territory. 


[Cases Involving Manufacturer] 


Under circumstances quite similar to those 
here presented, injunctive relief has been 
granted this same plaintiff in several in- 
stances in New York. See especially Gen- 
eral Electric Co. v. R. H. Macy & Co. [1950- 
1951 TrapE Cases § 62,764], 103 N. Y. S. 2d 
440; General Electric Co. v. S. Klein-on-the- 
Square [1953 Trape Cases § 67,443], 121 
N. Y. S. 2d 37; and General Electric Co. v. 
Veeds Television & Appliances Co. [1954 
TRADE CASES § 67,672], 129 N. Y. S. 2d 278. 

In the Klem case, just referred to, the 
Court, in granting injunctive relief, said 
CIZMING Yo-Si2d037eati54)) 
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U.S. v. American Linen Supply Co. 


“The statute says nothing about any duty 
on the part of the producer of a trade- 
marked commodity to enforce its retail 
sales price agreements, although the legis- 
lature must have contemplated that there 
probably always will be some retailers 
who will not abide by price fixing agree- 
ments. But it would be so manifestly 
unjust and inequitable to allow the pro- 
ducer to enforce its retail sales price 
agreements against some retailers while 
deliberately acquiescing in violations by 
other retailers that the courts have evolved 
the rule that, while the mere fact that 
there are other violators is not of itself 
a defense which will defeat an injunction 
against one violator, it is necessary that 
the producer make a sincere and diligent 
effort to prevent price-cutting, and where 
price-cutting is so general and long con- 
tinued as to indicate that the producer 


in the Veeds case, just referred to, the 


Court also granted injunctive relief, and 
said (129 N. Y. S. 2d 278, at 279): 


“The fact that plaintiff's wholly owned 
subsidiary sells to defendant at less than 
the listed wholesale price does not relieve 
defendant of its obligation to sell at the 
fixed retail price. The agreement which 
it is sought to enforce affects only sales 
at retail. The effect of a ‘more than one 
wholesale price policy’ on plaintiffs right 
to enforce the agreements or to obtain 
equitable relief does not arise in a situa- 
tion such as this where it appears that 
defendant has been able to obtain plain- 
tiff’s ‘fair traded’ products at prices no 
higher than other retailers’, General Elec- 
tric Co. v. S. Klein-on-the-Square, Supra, 
VAIL INS SG Spal. Bh, Sg Ss” 


A decree granting a permanent injunction 


has waived or abandoned his rights under 
the statute and the price fixing contracts, 
an injunction against one price cutter 
will be denied.” 


will be signed. 


[7 68,149] United States v. American Linen Supply Company, Frank G. Steiner, and 
Jonas H. Mayer. 


United States v. Crown Zellerbach Corporation, American Linen Supply Company, 
Frank G. Steiner, Jonas H. Mayer, and Wayne Brown. 


In the United States District Court for the Eastern District of Wisconsin. Civil 
Action Nos. 55-C-110 and 55-C-115, respectively. Dated September 7, 1955. 


Case Nos. 1234 and 1237 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Antitrust Acts 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Jurisdiction of United States District Courts—Transfer of Proceedings—Convenience of 
Parties and Witnesses, Interest of Justice—Two Government antitrust actions brought in 
the United States District Court for the Eastern District of Wisconsin were transferred 
to the District Court for the Northern District of Illinois, Eastern Division, for the con- 
venience of the parties and witnesses and in the interest of justice. It was found that the 
actions could have been brought in the Northern District of Illinois; that the documents 
which the Government was relying upon are in the Illinois district; that the Government’s 
antitrust enforcement offices are in the Illinois district; that, as to certain defendants, trial 
of the case in the Illinois district would be overwhelmingly less inconvenient for them 
than a trial in the Wisconsin district as well as much less expensive; that, as to other 
defendants, trial of the case would be more convenient in the Illinois district in view of 
transportation facilities; that the overwhelming convenience of witnesses would be served 
by transferring the actions to the Illinois district; that the sources of proof of the defend- 
ants are more convenient to the Illinois district; that the cost of obtaining the attendance 
of witnesses would be less in the Illinois district; and that the work load per judge in the 
Illinois district is less than in the Wisconsin district. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.230. 

For the plaintiff: Earl A. Jinkinson, Chief, Midwest Office, Antitrust Division, Depart- 
ment of Justice, Chicago, III. 

For the defendants: Charles L. Stewart and Martin R. Browning, Chicago, Ill. 
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Decision 
[Motions to Transfer Actions] 


K. P. Gruss, District Judge [Jn full text] : 
Case No. 55-C-110 is an action by the Gov- 
ernment charging alleged nationwide viola- 
tions by the defendants and co-conspirators 
to restrain trade in violation of Section 1 
of the Sherman Act and Section 3 of the 
Clayton Act. It alleges that the corporate 
defendant is a Nevada corporation having 
its principal offices in Chicago, Illinois. The 
defendant Steiner is president and the de- 
fendant Mayer is vice-president of the cor- 
porate defendant. The violations are alleged 
to have been committed by officers, agents 
and employees of the corporate defendant 
including the individual defendants. The 
alleged violations concern towel cabinets of 
various kinds and alleged agreements con- 
cerning these devices and towels of various 
kinds. The corporate defendant is alleged 
to have purchased its total requirements of 
paper towels from Crown Zellerbach Cor- 
poration, the complaint setting forth in detail 
the alleged violations of the Acts. 


Case No. 55-C-115 includes as defendants 
Crown Zellerbach Corporation, a Nevada 
corporation, with its principal offices in 
San Francisco, and Wayne Brown, Sales 
manager and assistant vice-president of the 
Eastern Division of Crown Zellerbach. It 
sets forth that patented devices are leased 
and charges various violations of the Sherman 
Act. It alleges that defendant, American 
Linen Supply Company, transacts business 
and is found within the Eastern District 
of Wisconsin. In this case the allegation is 
that the conspiracy and violations have taken 
place throughout the United States east 
of the Mississippi River. 

These cases are before the Court on the 
motion of the defendants in each action that 
the respective actions and proceedings be 
transferred to the United States District 
Court for the Northern District of Illinois, 
Eastern Division, on the principal of forum 
non convemiens. The parties are relying upon 
Title 28, U. S. C. A. Section 1404. In view 
of the fact that the actions are so closely 
related and that the motions were presented 
together, this decision covers the motions in 
both actions. 


[A fidavits] 


In Case No. 55-C-110, defendants have 
presented the affidavit of Jonas H. Mayer, 
vice-president of American Linen, which 
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sets forth that that defendant’s manufactur- 
ing, selling and handling of licensing patents 
are done through the Chicago office; that 
personnel with knowledge relative to these 
activities are in the Chicago area, absence 
from which of necessary witnesses and key 
personnel would seriously interrupt and 
impair the business of that defendant; that 
the selling and distribution of towels to 
jobbers are handled at Chicago; that sub- 
stantially all personnel having knowledge 
of the transactions referred to in the com- 
plaint are officers and supervisors in the 
Chicago office whose absence from Chicago 
for litigation would seriously interrupt and 
impair business of the defendant; that if 
the trial is had in Chicago, such persons 
can continue to perform most of their 
duties; that branch office personnel who will 
be necessary as witnesses may perform 
many duties in the Chicago office during 
the trial if it be had in Chicago where 
records, desk space, stenographers and com- 
munications with their regular offices are 
available; that Mayer himself is deaf and 
to testify it is necessary that questions be 
repeated by his wife whose lips he reads; 
that defendant’s counsel who handled the 
Grand Jury case and who are familiar with 
the facts and who will be needed in the 
defense are in Chicago; that it will sub- 
stantially increase cost to that defendant 
if the cases are tried in Milwaukee; that 
all records of that defendant are in Chicago; 
that the operating records are more easily 
produced in Chicago with less danger of 
their being lost or mislaid and of unneces- 
sarily disrupting defendant’s business. 


There is also the affidavit of Leo F. 
Tierney, defendant’s attorney, in which it is 
set forth that the documents which were 
presented to the Grand Jury in Milwaukee 
(the Grand Jury did not hand down an 
indictment) while within the legal custody 
of this Court, are physically in Chicago. 
Mr. Tierney also sets forth that the annual 
report for 1954 shows a median interval 
between filing and disposition of civil cases 
in all District Courts to be 13.5 months; 
that in the Northern District of Illinois it is 
15.1 months. (For fiscal year 1954 the an- 
nual report of the Director of the Admin- 
istrative Office of the United States Courts 
shows that the median interval of time be- 
tween the filing date and the date of dis- 
position for cases which were tried was 
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23.5 months 
Wisconsin.) 


As opposed to these affidavits, there is the 
affidavit of Earl A. Jinkinson, Special As- 
sistant to the Attorney General and Chief 
of the Mid-West office of the Anti-Trust 
Division of the Department of Justice with 
offices in Chicago, Illinois. Mr. Jinkinson 
opposes the transfer because of the pendency 
in this Court of the case of Krantz v. Ameri- 
can Linen. An examination of the files of 
this Court shows that the preliminary in- 
vestigation was conducted here, Grand Jury 
hearings were conducted here, the assertion 
that this forum meets the convenience of the 
greatest number of witnesses (there is no 
listing of any witnesses by either name, 
numbers or location), that corporate defend- 
ant does substantial business in Wisconsin, 
that defendant’s offices are near this district 
and personnel have convenient transporta- 
tion. He sets forth that in the proceedings 
before the Grand Jury in Milwaukee, 21 
witnesses were from Wisconsin, 10 from 
Illinois and 60 from all over the country. 
There is nothing in his affidavit setting 
forth the number or location of witnesses 
which the Government intends to call on the 
trial of these actions. He goes into detail 
as to airline and train schedules for travel- 
ing to Milwaukee. He sets forth that there 
are frequent trains between Chicago and 
Milwaukee with some schedules showing an 
85-minute run. He asserts that the two 
cases are not related although an examina- 
tion of the pleadings would lead the Court 
to the conclusion that considerable evidence 
would be material and relevant in many 
respects in both cases. 


in the Eastern District of 


Mr. Tierney filed a counter-affidavit in 
which he goes into detail with reference to 
the anti-trust cases pending in the Northern 
District of Illinois. From this counter- 
affidavit, which is not controverted, it ap- 
pears that these cases have not been delayed 
because of any calendar congestion but that 
courts have been available before the Gov- 
ernment was prepared to try them. His 
counter-affidavit also indicates that there 
are four judges in the Northern District of 
Illinois to whom no anti-trust cases have 
been assigned. 


As to Case No. 55-C-115, there is an 
affidavit by Philip Erlich, Jr., that Crown 
Zellerbach personnel from New York and 
San Francisco often perform duties for that 
company in Chicago where there is a sales 
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office; that they have no offices in Mil- 
waukee; that they have no occasion to stop 
in Milwaukee. This affidavit is in addition 
to the other affidavits which are almost 
identical to the affidavits filed in Case No. 
55-C-110. 
[Transfer Statute] 
Section 1404(a), 28 U. S. C. A. provides: 


“Ror the convenience of parties and 
witnesses, in the interest of justice, a dis- 
trict court may transfer any civil action 
to any other district or division where it 
might have been brought.” 


There is no question but what these actions 
might have been brought in the Northern 
District of Illinois. This provision was en- 
acted in the Code in 1948 following the 
decision of the United States Supreme Court 
in Gulf Oil Corp. v. Gilbert, 330 U. S. 501. 
In that case the court passes on-the prin- 
ciple of forum non conveniens. It was de- 
cided in March of 1947. The dissenting 
opinion urges that remedies for the situation 
as it then existed were matters for the con- 
sideration of Congress rather than the 
courts. The enactment of Section 1404(a) 
followed shortly after the decision in that 
case, and the Congress no doubt had before 
it the suggestions contained in the dissent- 
ing opinion. 

The Circuit Court of Appeals for the 7th 
Circuit states in Dairy Industries Supply 
Assnv. La Buy [1953 TravE Cases § 67,599], 
207 F. 2d 554 (1953) as follows: 


“Title 28 U. S. C. 1404(a) names only 
three factors which a District Court Judge 
is to consider in determining his action on 
a motion for transfer under this section, 
namely, the convenience of the parties, 
the convenience of the witnesses and the 
interest of justices.” 


It further states that the District Judge 


“Sg limited in his consideration to the 
three factors specifically mentioned in 
1404(a) and he may not properly be gov- 
erned in his decision by any other factor 
or factors.” 


[Convenience of Parties] 


The first test under the statute and under 
that decision is the convenience of parties. 
In United States v. E. I. Du Pont De Nemours 
& Co. [1950-1951 Trave Cases f 62,557], 
87 F. Supp. 962, the Mid-West Department 
(of the Anti-Trust Division) opposed the 
transfer of an anti-trust case from Chicago 
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to Delaware where defendant’s offices and 
records were upon the ground among others 
that the documents as a result of the investi- 
gation were in Chicago, that there was no 
office of the Anti-Trust Division in Wil- 
mington, Delaware, and that the entire 
personnel of the Chicago office would have 
to be transferred to Delaware (if the case 
were transferred). It appears from the aff- 
davits and the records that at least in Case 
No. 55-C-110 all documents that the Gov- 
ernment is relying upon are physically in 
Chicago. At the time of the oral argument 
Mr. Jinkinson stated in response to a ques- 
tion by the Court that if the case were tried 
in Milwaukee, he would have with him two 
or three assistants from his Chicago office 
in addition to a stenographer. It would 
thus appear to the Court in the absence of 
Mr. Jinkinson’s assertion to the contrary 
that it would be more convenient for the 
Government if the case were tried in Chicago. 
It certainly would be less expensive than 
bringing four or five people from the Chicago 
office to Milwaukee and maintaining them 
here. However, the Court cannot question 
Mr. Jinkinson’s assertion that it would be 
more convenient for the Government to 
have the cases in Milwaukee, and, therefore, 
will accept that assertion as made regardless 
of how illogical it would seem and regard- 
less of the lack of facts to support that 
conclusion. At least, it certainly cannot be 
said to be overwhelmingly more convenient 
for the Government in Milwaukee away 
from its office than in Chicago. 


So far as the defendants in Case No. 
55-C-110 are concerned, there can be no 
question on the record before the Court 
but what the trial of the case in Chicago 
would be overwhelmingly less inconvenient 
for them than a trial in Milwaukee as well 
as much less expensive. For that reason 
the Court is of the opinion that the greater 
convenience of the parties would be served 
by transferring the case to Chicago. 


As to Case No. 55-C-115 and insofar as 
it relates to the defendants, American Linen 
Supply Company, Steiner and Mayer, the 
same observations should be made. 


As to the additional defendants, Crown 
Zellerbach Corporation and Wayne Brown, 
it appears that they have no office in Wis- 
consin, that they have a sales office in Chicago 
and that personnel from that company often 
perform duties for that company in Chicago. 
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As to the convenience of the parties, offi- 
cers and employees of that defendant, not- 
withstanding the fact that there are eighty- 
five minute trains between Chicago and 
Milwaukee, persons coming by rail from 
any place excepting the small territory of 
the State of Wisconsin and the northern 
peninsula of Michigan would have to change 
trains in Chicago often changing stations. 
Time must be allowed to change stations 
where that is necessary, to make connec- 
tions in the event a train coming into 
Chicago is late, and it is perfectly apparent 
that persons coming by rail excepting from 
Wisconsin and the northern peninsula of 
Michigan will be required to spend at least 
an extra half day in travel time each way 
in coming to Milwaukee instead of Chicago. 
While there are many places from which a 
witness or party could make direct air 
connections to Milwaukee, there are many 
fewer than where direct air connections can 
be obtained to Chicago. In situations where 
a change of planes is necessary in Chicago, 
there must again be allowed sufficient time 
to make the connection in the event of a 
plane being late. 

It is the Court’s opinion that as to that 
case the asserted convenience of the Gov- 
ernment in having it in Milwaukee instead 
of Chicago is more than outweighed by the 
inconvenience to all defendants. 


[Convenience of Witnesses | 


The second test laid down is the con- 
venience of witnesses. As before pointed 
out, there is no showing in the affidavit of 
Mr. Jinkinson as to how many witnesses 
the Government intends to call from the 
state of Wisconsin or elsewhere. The num- 
ber and location called before the Grand 
Jury can hardly be called a criteria as that 
was upon a criminal matter. Again, it is 
noted that the Grand Jury failed to indict. 
While the motion papers do not go into the 
question, one must assume that the principal 
witnesses called before the Grand Jury were 
called by the Government, and, therefore, 
that its list would not cover the defense 
witnesses called by the parties in both 
actions. It is the Court’s opinion that the 
overwhelming convenience of witnesses would 
be served by transferring the cases to 
Chicago. 

[Interest of Justice] 


; The third test set forth in the statute and 
in the Dairy Industries Supply Ass’n case is 
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the interest of justice. In Chicago, Rock 
Island and Pacific Railroad Co. v. Igoe, 220 
F. 2d 299 (CCA 7th) decided in 1955, the 
court states this concerning the considera- 
tion of “the interest of justice”: 


“The third test under the statute is ‘in 
the interest of justice’. The phrase con- 
notes conditions which are in furtherance 
of the administration of justice. It has 
been held that the phrase should be given 
paramount consideration. Greve v. Gibraltar 
Enterprises, Inc., D. C., 85 F. Supp. 410, 
413. Both the interest of the parties to 
the lawsuit as well as society in general 
should be considered. United States v. 
National City Lines, Inc., D. C., 7 F. R. D. 
393, 397, 402. In the interest of justice 
there should be considered the relative 
ease of access to sources of proofs; avail- 
ability of compulsory process for attend- 
ance of unwilling, and the cost of obtain- 
ing attendance of willing witnesses; the 
possibility of a view of the premises; and 
the state of the court calendar both in the 
District where the case is pending, and in 
the District to which it is sought to have 
the case transferred.” 


There can be no real question concerning 
the relative ease of access to sources of 
proofs. All of the records before the Grand 
Jury are now in Chicago for the convenience 
of Government counsel in studying them. 
The documents of the defendants in Civil 
Action No. 55-C-110 are in Chicago or more 
readily available there. In Case No. 55-C-115, 
it would be relatively easy for the parties 
to have access to the sources of proof in 
Chicago because defendant, American Linen 
Supply Company, and two individual de- 
fendants have their offices there, and de- 
fendant, Crown Zellerbach Corporation, has 
an office there. The sources of proofs as 
to the defendant, Crown Zellerbach Cor- 
poration, would no doubt be more conveni- 
ent for it in Chicago than in Milwaukee. 
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Compulsory process for the attendance of 
unwilling witnesses would probably be equally 
available in either Chicago or Milwaukee. 


The cost of obtaining the attendance of 
willing witnesses would be vastly less in 
Chicago than in Milwaukee. There is less 
travel expense and less time away from 
their work. What has been said above 
about the convenience of the parties and 
witnesses is equally applicable to the cost of 
obtaining the attendance of willing witnesses. 


The criteria of the possibility of obtain- 
ing a view of the premises is probably not 
applicable here, at least no showing has been 
made in that respect. 


This leaves the only other consideration 
on the question of the interest of justice the 
court calendars both in the district where 
the case is pending and in the district to 
which it is sought to have the case trans- 
ferred. The Northern District of Illinois 
is one of the busiest districts in the United 
States, but approximately two years ago 
two additional judges were added which 
considerably reduced the work load per 
judge. It is true that the Congress also 
acted to relieve the situation in Wisconsin 
which had become the busiest single judge 
court in the United States. While there 
are now two judges in this district, it will 
not be until next summer that the court 
room facilities for the second judge will 
have been made available. Until that time 
the two judges will have to share the one 
court room. Because of this lack of physi- 
cal facilities, it will be some considerable 
time until the heavy backlog of cases is 
disposed of. 


[Actions Transferred] 


Defendants’ motions in each case are 
granted. Defendants’ counsel in each case 
will prepare an order in accord with this 
decision, submitting it to plaintiff's counsel 
for approval as to form only. 


[J 68,150] Melrose Realty Co. Inc. v. Loew’s Incorporated, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 13,228. Dated September 12, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit— 
Non-Operating Theatre Owner—Injury.—Defendants were granted a summary judgment, 
in an action for treble damages brought by a realty company, on the authority of the 
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case of Harrison v. Paramount Pictures, Inc., et al. (CA-3; 1954) 1954 Trape Cases { 67,721, 
which held that a non-operating theatre owner, who has not been deprived of her lease 
and whose tenant is still in business and carrying out his obligations as to the rent, is 
not a person within the purview of the antitrust laws and is not a person injured in his 


business within the meaning of the Clayton Act. 
See Private Enforcement and Procedure, Vol. 2, J 9005.55. 
For the plaintiff: David H. Rosenbluth (Stradley, Ronon, Stevens & Young), Phila- 


delphia, Pa. 


For the defendants: Bernard G. Segal and Edward W. Mullinix (Schnader, Harrison, 
Segal & Lewis), Philadelphia, Pa.; Morris Wolf and Louis J. Goffmann (Wolf, Block, 
Schorr, and Solis-Cohen), Philadelphia, Pa.; and Sylvan M. Cohen (Cohen and Cohen), 


Philadelphia, Pa. 


Re. Defendant’s Motion for Summary 
Judgment 


[Right of Non-Operating Theatre Owner 
to Sue] 


THe Court [WiLt1AM H. KirKparricx, 
District Judge, Jn full text]: I will enter the 
summary judgment for which the defend- 
ant moves. 


If I were entirely free I would still follow 
the views that I set forth in my opinion in 
the Harrison case, but the Court of Appeals 
has acted upon it and it is now the law of 
this Circuit and it is not my province to 
change it. 

It is a familiar principle that where there 
are two issues involved, either one of which 
would support the decision of a court, and 
the court rules upon both of them, it estab- 
lishes the law as to both those points. In 
the Court of Appeals in the Harrison case 
the court specifically referred to the fact 
that this court considered and disallowed 
the plaintiff's contention that she was “... 
a person injured, and therefore entitled to 
sue, under the Clayton Act even though she 
was a non-operating theatre owner.” 

This is a quotation from the Court of Ap- 
peals opinion, so that they had that issue 
directly before them, whatever other issues 


they had. And the Court went on to say 
that 


“All of the foregoing contentions were 
presented to the district court ... They 
were all fully considered and correctly 
decided . . . We find ourselves in com~ 
plete accord with his reasoning and con- 
clusions and need add nothing thereto.” 


Therefore, the law of this Circuit is 
settled and I cannot find any substantial 
difference in the various distinctions cited 
by counsel for the plaintiff which go to this 
point. There may be some slight distinc- 
tions in the nature of the case and the 
relationship of the parties, but that is not 
the point of the case. The point of the case 
was that the non-operating theatre owner, 
who hasn’t been deprived of her lease, 
whose tenant is still in business, carrying 
out his obligations as to the rent and pay- 
ing the minimum rent that he was always 
required to do; that such a theatre owner is 
simply not a person within the purview of 
the anti-trust laws, not a person injured in 
his business within the meaning of the 
Clayton Act. 


Mr. RosenstutH: If Your Honor please, 
may I have an exception to your ruling? 


Tue Court: Oh, certainly. 


[] 68,151] Argus Cameras, Inc. v. Hall of Distributors, Inc., et al. 
In the Supreme Court of the State of Michigan. April Term, 1955. Filed October 


35, 1955: 


Michigan Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Enforcement Actions—Tortious 
Interference with Fair Trade Contracts—Nonsigners.—In a fair trader’s action charging 
that nonsigners of its fair trade contracts tortiously interfered with such contracts for 
the purpose of obtaining fair trade products, a temporary order restraining the nonsigners 
from inducing wholesalers and retailers to violate their fair trade contracts with the fair 
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trader and from selling the fair trader’s products at less than their established prices was 
reversed on the authority of the case of Shakespeare Co. v. Lippman’s Tool Shop Sporting 
Goods Co. (Mich. Sup. Ct. 1952) 1952 TrapE Cases { 67,303, which held that the Michigan 
Fair Trade Act is unconstitutional as applied to persons who have not signed a fair trade 
contract. Nonsigners must not be enjoined from purchasing fair trade products from 
signers of fair trade contracts or from selling fair trade products at prices less than 
those fixed by the fair trader. A person is privileged to induce the non-performance of 
a contract, the purpose or effect of which is to restrict his business opportunities in 


violation of a defined public policy. 
See Fair Trade, Vol. 1, 7 3258.24, 3320. 


For the plaintiff: Clark, Klein, Brucker & Waples, Detroit, Mich. (Robert C. Winter 
and Wilber M. Brucker, Jr., Detroit, Mich., and George M. Chapman, New York, N. Y., 


of counsel). 


For the defendants: Nathan L. Milstein and Charles Rubiner (Arthur James Rubi- 


ner, of counsel), Detroit, Mich. 


Reversing a decision of the Michigan Circuit Court, Wayne County, 1954 Trade 


Cases ff 67,916. 


Before the entire Bench, except SmirH, J. 


[Appeal from Injunction] 


Reip, Justice [In full texi]: Upon leave 
granted, defendants appeal from a tempo- 
rary injunctive order of the circuit court. 
Plaintiff filed the bill in chancery seeking 
to enjoin defendants from tortiously inter- 
fering with plaintiff's contracts with whole- 
salers and retailers, to which contracts the 
defendants are not parties; from inducing 
breaches of plaintiff's said contracts and 
from conspiring and committing acts tend- 
ing to restrain trade and to create a mo- 
nopoly in the sale of plaintiff's products 
bearing plaintiff’s trade-mark. 


[Nonsigners—Tortious Interference 
with Contracts] 


Plaintiff is a manufacturer of cameras, 
etc., and alleges that defendants are retail- 
ers who sell plaintiff's products but who 
are not parties to any fair trade agreement, 
either with plaintiff or with any of plain- 
tiff’s wholesalers or distributors. Plaintiff 
charges that defendants have tortiously 
interfered with plaintiff’s contracts and that 
defendants have induced dealers to breach 
their contracts. Defendants admit that they 
have sold plaintiff's products for less than 
the price established in the contracts be- 
tween plaintiff and signers of contracts with 
plaintiff. Defendants maintain that as non- 
signers they are within their legal rights in 
setting their own prices for such products. 
Defendants further deny that they have 
tortiously interfered with any of plaintiff's 
contracts or induced any breach thereof. 
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[Injunctive Order] 


Plaintiff claims that defendants obtained 
Argus cameras by inducing other dealers 
to breach their contracts; that they use the 
goods thus obtained to cut prices; that the 
defendants by cutting prices, interfere with 
the contract Argus has with other dealers; 
that the defendants are fast creating a 
monopoly. Plaintiff claims further that the 
defendants profit by an increase in their 
volume of sales at the expense of Argus 
and its dealers who have created the de- 
mands for the goods that the defendants 
sell; that the defendants’ interest therefore 
must be weighed against the interest and 
investment of plaintiff Argus and the hun- 
dreds of other retailers who wish to profit 
by the sale of Argus products; plaintiff 
further claims that the defendants’ selfish 
interests must be weighed against the 
desire of consumers to be able to purchase 
Argus cameras from their regular camera 
dealers instead of from price cutters; plain- 
tiff further claims that the desire of defend- 
ants to cut prices must be further weighed 
against the inherent monopoly in the course 
that defendants pursue. The temporary 
injunction granted by the trial court is as 
follows: 


“Tt is hereby ordered that a temporary 
injunction shall be issued. 

“And it is further ordered that the said 
defendants, and each of them, their re- 
spective officers, directors, agents, em- 
ployees, servants, affiliates, successors, 
heirs and assigns, and all persons acting 
in concert or participation with them or 
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any of them, are hereby strictly com- 
manded, restrained and enjoined 


“(a) From interfering with the oper- 
ation and effect of and from impairing 
or otherwise depriving Argus Cameras, 
Inc. of the benefits of its fair trade con- 
tracts and its lawful right in the State of 
Michigan to confine the distribution of 
its trade-marked products solely through 
wholesale and retail distributors and deal- 
ers who are willing to enter into such 
contracts by mailing or otherwise dis- 
seminating in the State of Michigan cir- 
culars, catalogs, mailing pieces or any 
other form of advertising, or in any other 
manner offering for sale or selling or 
delivering for sale in the State of Michi- 
gan any Argus products, bearing its trade- 
mark and covered by plaintiff’s said fair 
trade contracts, at less than the prices 
established thereby as the same are in 
force and effect from time to time and 
of which the defendants shall have notice; 

“(b) From inducing or attempting to 
induce wholesale and/or retail distribu- 
tors and dealers of Argus products to 
violate their contracts with Argus Cam- 
eras, Inc. by purchasing Argus products 
from any retailer at less than the mini- 
mum prices established pursuant to an 
Argus retailer fair trade contract in effect 
between such retailer and Argus Cameras, 
Inc., or by purchasing any Argus product 
from any wholesaler in violation of the 
provisions of an Argus wholesaler fair 
trade contract in effect with such whole- 
saler, or by inducing any retailer to enter 
into an Argus retailer fair trade contract 
with Argus Cameras, Inc. for the pur- 
pose of supplying any Argus product to 
defendants or any of them in violation 
of such contract, from purchasing, di- 
rectly or indirectly, Argus products from 
any firm or corporation which has en- 
tered into an Argus retailer fair trade 
contract or an Argus wholesaler fair trade 
contract, where defendants, or any of 
them, have notice or knowledge of such 
contract, and from inducing or attempt- 
ing to induce wholesale and retail dis- 
tributors and dealers of Argus products 
to violate their contracts with Argus 
Cameras, Inc. either directly or by means 
of any subterfuge, sham or other indi- 
rection; 


“until the further order of this Court.” 


[Fair Trade Act] 
The act under which the contracts be- 


Court Decisions 
Argus Cameras, Inc. v. Hall of Distributors, Inc. 


Number 33—158 
10-20-55 


[Shakespeare Decision] 


Defendants rely upon the decision of this 
court in Shakespeare Co. v. Sporting Goods 
Co. [1952 TrapE Cases { 67,303], 334 Mich. 
109. In the Shakespeare case we say (syl. 1): 


“State statute declaring that advertis- 
tising, offering for sale or selling of a 
commodity which bears the trade-mark, 
brand, or name of the producer or owner 
and which is in fair and open competition 
with commodities of the same general 
class at a price that is less than that 
set by the producer or vendor is unfair 
competition and actionable at the suit of 
any person damaged thereby is unconsti- 
tutional as applied to persons who have 
not signed a so-called fair-trade agree- 
ment whereby they agree to abide by the 
producer’s minimum prices on the prod- 
ucts, since it constitutes a deprivation of 
property without due process of law (Const. 
1908, art. 2, §16; CL 1948, § 445.151 e# 
seq.).” 

Defendants claim there is considerable 
doubt as to whether they would be guilty 
of plaintiff’s charges even if the defendants 
did induce the non-performance of plain- 
tiff’s fair-trade contracts by their whole- 
salers and distributors, for the purpose of 
acquiring merchandise. 


We quote from Restatement, Torts, § 774, 
as follows: 


“One is privileged by proper means to 
induce the non-performance of a contract or 
bargain, the purpose or effect of which is 
to restrict his business opportunities in vio- 
lation of a defined public policy. 


“Comment: 


“a. The privilege stated in this section 
enables a person to protect himself by 
proper means against restrictions on his 
business opportunities when the restric- 
tions violate a defined public policy. In 
some cases such a restriction may be 
the avowed purpose of the interrupted 
arrangement; in others this may be the 
effect, in view of the administration of 
the arrangement or other circumstances, 
whether or not it is the purpose. It is not 
enough, however, that the contract or bar- 
gain involved restricts the actor’s business 
opportunities. Every contract limits in 
some degree the opportunities of persons 
not parties to the contract. Such a re- 
striction is ordinarily deemed desirable 
both in the public and the private interest. 


tween plaintiff Argus and its wholesalers 
and distributors were executed is PA 1937, 
No. 50 (CL 1948, § 445.151 et seq., Stat. 
Ann, 1953 Cum. Supp. § 19.321 et seq.) 
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However, some restrictions may work 
prejudice to both interests. Accordingly, 
contracts in unreasonable restraint of 
trade are generally unenforceable even 
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against the contracting party. The rule 
stated in this section is not limited, how- 
ever, to such contracts. Though the con- 
tract may be enforceable in some manner 
between the parties, one whose business 
opportunities are restricted by it may be 
able to survive only through a breach of 
the restriction; and this breach he is 
privileged to seek by proper means, if 
the restriction violates public policy.” 
Defendants further claim that the public 
policy of Michigan was set forth in the 
Shakespeare case, supra. Defendants seem 
not to dispute that the fair trade contracts 
entered into between plaintiff Argus and 
its wholesalers and distributors are valid as 
between the parties to such contracts, but 
defendants claim that as to non-signers of 
such contracts, such non-signers are guilt- 
less of tort, though they purchase from a 
signer. 


Under the allegations contained in the 
bill, plaintiff fails to state a case for equi- 
table relief, in view of the decision of this 
court in the Shakespeare case. We consider 
that the Shakespeare case, supra, laid down 
a principle of law, the fair implication of 
which is such that under the law of Michi- 
gan thus established, defendants non-signers 
(of so-called fair trade agreements with 
plaintiff) must not be enjoined from pur- 
chasing the products of plaintiff Argus from 
signers, nor from selling the products at 
prices less than prices fixed by plaintiff. 


[ Reversed | 


The temporary injunctive order is re- 
versed. We remand the case to the trial 
court for further proceedings if any. Costs 
to defendants. 


LELAND W. Carr, Epwarp M. SHarpe, and 
Joun R. DeruMers concurred with Rem, J. 


[Dissenting Opinion] 
[Nature of Cause of Action] 


BurzeL, J. The sole question before us 
is the propriety of the trial court’s order 
granting the preliminary injunction. In 
Niedzialek v. Journeymen Barbers, Hair- 
dressers & Cosmetologists’ International Union 
of America, Local 552, AFL, 331 Mich. 296, 
a suit to restrain picketing, we adopted the 
words of another court in reference to a 
preliminary injunction (Goldfield Consoli- 
dated Mines Co. v. Goldfield Miners’ Union 
No. 220, 159 F. 500, 511): 
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“Tt is not necessary that the complain- 
ant’s rights be clearly established, or that 
the court find complainant is entitled to 
prevail on the final hearing. It is suf- 
ficient if it appears that there is a real 
and substantial question between the par- 
ties, proper to be investigated in a court 
of equity, and in order to prevent irreme- 
dial injury to the complainant, before his 
claims can be investigated, it is necessary 
to prohibit any change in the conditions 
and relations of the property and of the 
parties during the litigation.” 


Is there a real and substantial question 
involved in this case? At the present time 
we only consider the cause of action alleg- 
ing tortious procurement of breach of con- 
tract between plaintiff and those with whom 
it signed contracts to maintain minimum 
or stipulated resale prices. 


In Krause v. Hartford Accident & In- 
demmnity Co., 331 Mich, 19, we stated: 


“From the early case of Lumley v. Gye, 
2 Ellis & Blackburn 216 (118 Eng. Rep. 
749), most of the common-law courts have 
adopted and enlarged upon the idea that 
unlawful interference with another’s con- 
tract rights constitutes an actionable tort. 
In general that proposition has been 
adopted in this jurisdiction. See Morgan 
v. Andrews, 107 Mich. 33; Wilkinson v. 
Powe, 300 Mich. 275. But the interfer- 
ence must be unlawful in character.” 


In Wilkinson v. Powe, 300 Mich. 275, there 
referred to, we said: 


“A prima facie case is established when 
plaintiff proves the intentional procure- 
ment of a breach of contract, and, upon 
such proof, it becomes incumbent upon 
defendant to show justification.” 


Quoting from another case (E. L. Husting 
Co. v. Coca Cola Co., 205 Wis. 356 (237 
N. W. 85, 84 A. L. R. 22, 29), we further 
stated: 


“The great weight of authority in this 
country and in England is to the effect 
that, if A has a legal contract with B, 
either for the rendition of service or any 
other purpose, and C, having knowledge 
of the existence thereof, intentionally and 
knowingly, and without reasonable justi- 
fication or excuse, induces B to break 
the contract, by reason of which A sus- 
tains damage, an action will lie by 
against C to recover the same. * * * 
The action of C is malicious, in that, with 
the knowledge of A’s rights, he inten- 
tionally and knowingly and for unworthy 
or selfish purposes, destroys them by 
inducing B to break his contract. It is 
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a wrongful act, done intentionally, with- 
out just cause, or excuse, and from this 
a malicious motive is to be inferred. This 
does not necessarily mean actual malice 
or ill will, but the intentional doing of 
a wrongful act without legal or social 
justification.” 


The plaintiff alleges and the defendants 
admit that they are informed of the plain- 
tiff’s fair trade contracts and the prices 
established thereunder. To support their 
allegation that defendants procured their 
cameras from, and thus caused breach of 
contract by, plaintiff’s dealers and dis- 
tributors, it is alleged in the complaint that: 


‘* % 3k the distribution of plaintiff’s 
products is restricted only to those whole- 
salers and retailers who have voluntarily 
entered into fair trade contracts with it.” 


In their answer defendants neither admit 
nor deny this allegation. The affidavit of 
Dudley J. Scholton, plaintiff’s vice-president 
in charge of sales, states: 


“We have negotiated contracts with all 
wholesalers handling our product.” 


The affidavit of Robert E. Woolson, 
plaintiff's field sales Manager, states: 


“Since 1947, all Argus products have 
been sold subject to fair trade contracts 
in all of the states having Fair Trade 
laws.” 

However, in their answer defendants deny 
the allegation that they induced breach of 
contract and in an affidavit in answer to 
that of Scholton, the defendants again 


Ce eke Kk 


deny that they have induced 
other dealers or wholesalers to breach 
their fair trade contract obligation to 
Argus.” 


The trial judge, while noting the defend- 
ants’ denials, stated: 


(OK ok ok 


there is no mention in any of 
the affidavits of how the products were 
acquired. 

“The plaintiff has shown, by affidavits, 
that its products were in the hands of 
the defendants. It has shown that it has 
religiously refrained from selling any of 
its products to anyone other than its 
contract holders. If the plaintiff has 
given some evidence that the defendants 
did make such purchases for their own 
benefit and that they do have the plain- 
tiff's products in their possession, I be- 
lieve a legitimate inference can be drawn 
from such circumstances that the prod- 
ucts were acquired by the defendants 
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through inducement of contract holders 

to breach their contracts.” 

The manner in which defendants obtained 
the cameras is a matter peculiarly within 
their own knowledge and their failure to 
indicate otherwise leaves no choice but to 
indulge in that inference. 

It is clear that Michigan recognizes the 
tort alleged and that a cause of action is 
stated by the complaint. While there has 
been no case in this court concerned with 
this precise set of facts as constituting 
procurement of breach of contract, we note 
that in a similar case the Federal court 
considered that such a complaint stated a 
cause of action. Sunbeam Corp. v. Payless 
Drug Stores [1953 TrapE Cases { 67,492], 
113k... Suppoadl GN. (Di Calitoraia 21953): 
The district court for the eastern district 
of Michigan has reached the same conclu- 
sion in two as yet unreported cases. Sum- 
beam Corp. v. Economy Distributing Co., Inc., 
Civil Action No. 13900; Sunbeam Corp. wv. 
Hall of Distributors, Inc., Civil Action No. 
14000 (preliminary injunctions granted in both 
cases) [1955 TRAbDE Cases { 68,037]. 


[Shakespeare Decision] 


Defendants contend that assuming arguendo 
their procurement of breach of contract, 
they are legally justified in doing so. They 
raise a question as to the constitutional- 
ity of the fair trade law and consequent 
illegality of plaintiff’s contracts, as well as 
our decision in Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Co. [1952 TRADE 
CAsEs J 67,303], 334 Mich. 109. I am bound 
by the majority opinion in that case though 
I dissented in part as to the merits of the 
issue. However, I cannot agree with my 
brother Reid as to the implications and 
scope of the majority opinion. The only 
thing there decided was that the non-signer 
provision of the act was unconstitutional 
as to non-signers of fair trade agreements. 
We did not hold that the act was uncon- 
stitutional as to signers of such agreements. 
As we do not here consider the constitu- 
tionality of the act as to signers of fair 
trade agreements, plaintiff’s contracts must, 
for purposes of this opinion, be considered 
valid and enforcible. While the Shakespeare 
case solely holds that non-signers are not 
bound by the contracts, it does not leave 
non-signers free to engage in what is other- 
wise tortious activity. We therefore must 
conclude that there exists a real and sub- 
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stantial controversy between the parties 
which does afford a basis for preliminary 
relief, 


[Injury to Fawr Trader] 


Other factors are necessarily considered 
in granting or denying preliminary relief. 
In Cohen v. Detroit Joint Board Amalgamated 
Clothing Workers of America, 327 Mich. 606, 
where we reversed a trial court’s refusal to 
grant a temporary injunction, we said: 

“Tn granting or withholding injunctive 
relief pendente lite in a case of this char- 
acter it is highly proper and quite essen- 
tial for a court to consider whether the 
rights of the respective litigants will best 
be served by granting temporary injunc- 
tive relief if sought. If the personal 
rights or property rights involved will 
best be preserved by granting temporary 
injunctive relief in a suit presenting issues 
of controversial merit, such relief should 
be granted. Gates v. Detroit & Mackinac 
Railway Co., 151 Mich. 548.” 

In Steggles v. National Discount Corp., 
326 Mich. 44, we noted: 


“The general rule is that whenever 
courts have found a mandatory injunction 
essential to the preservation of the status 
quo and a serious inconvenience and loss 
would result to plaintiff and there would 
be no great loss to defendant, they will 
erant it. 

We further recognized in that case that the 
plaintiff’s loss was a continuing one and 
that the status quo to be preserved was the 
“last actual, peaceable, noncontested status 
which preceded the pending controversy.” 


It is readily apparent that left unchecked 
defendants’ conduct would, in a matter of 
time, result in leaving plaintiff’s good will 
and distribution system in a substantially 
irreparable and chaotic condition. As com- 
pared with the loss which defendants might 
suffer by the granting of preliminary relief, 
plaintiff's must be more highly regarded 
and protected. 


Plaintiff's affidavits in support of its claim 
to temporary injunction are very convinc- 
ing. They show in no uncertain terms that 
plaintiff conducts a very large and well 
established business engaged in manufac- 
turing and selling a popular and well known 
camera and that millions of dollars have 
been expended in advertising; that defend- 
ants are appropriating the good will so 
established to their own advantage by tor- 
tiously inducing others to break their fair 
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trade agreements. Plaintiff's business has 
grown to a large extent by protecting the 
retailer through fair trade or minimum 
retail price agreements. Many retailers, and 
particularly those, conducting smaller camera 
shops dealing in plaintiff's products, have 
thus built up successful businesses which 
plaintiff alleges now are being destroyed 
through defendants’ tortious conduct in 
inducing others to violate their fair trade 
agreements with plaintiff. This has had a 
disastrous effect on the dealers, as well as 
on plaintiff. As a result many dealers who 
respected their contracts have been forced 
out of business, while others threaten to 
discontinue selling plaintiff’s products. It 
can readily be seen that a concern that sells 
a fair trade article at below the minimum 
price agreed upon may drive out a legiti- 
mate dealer and thus create a monopoly in 
itself. It can sell at a low price either as a loss 
leader or as a bait to get customers to buy 
other products, or through a large volume 
of sales make a profit. It also affects the 
manufacturer. The affidavits show that in 
the first 7 months of 1954, plaintiff's sales 
in Michigan declined 37 per cent as against 
the same period in 1953. While the na- 
tional sales increased 33 per cent; that dur- 
ing the same period in 1953, 17.4 per cent 
of plaintiff’s sales were made in Michigan, 
in 1954 during this period only 8.2 per cent 
were made in Michigan. The showing in 
itself is sufficient to fully justify the trial 
judge to issue a temporary injunction. 


[Status Quo] 

It is equally apparent that the “last actual, 
peaceable, noncontested status which pre- 
ceded the pending controversy” in this case 
goes back to the point at which defendants 
allegedly unlawfully secured the cameras 
from those under contract with plaintiff. 
We do not think that the date that plaintiff 
demanded that defendants cease their prac- 
tices is determinative of the status quo, but 
rather we are here concerned with status 
quo consistent with the theory of the cause 
of action alleged by plaintiff. 


[Counter-A ffidavits | 
Defendants further contend that a sworn 
answer and counter-affidavits preclude the 
granting of temporary relief. While pos- 
sibly this may be a general rule, we have 
held that it is solely a matter of judicial dis- 
cretion. Mactavish v. Kent Circuit Judge, 
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122 Mich. 242. We have in the past ap- 
proved of the granting of an injunction 
pendente lite “notwithstanding the defend- 
ant’s sworn answer refuting the essential 
allegations of the bill of complaint.” Seifert 
v. Buhl Optical Co., 276 Mich. 692, 695. As 
the granting of preliminary relief is discre- 
tionary with the court of original jurisdic- 
tion, the Supreme Court will not interfere 
except on very clear or strong grounds or 
where such discretion is palpably abused. 
Flemming v. Heffner & Flemming, 263 Mich. 
561; see Seifert v. Buhl Optical Co., supra, 
at 699, where we affirmed the granting of a 
temporary injunction saying: 


“The trial judge did not abuse his dis- 
cretion in his attempt to preserve the 
status quo by providing for plaintiffs’ re- 
tention of business which they otherwise 
might lose through defendant’s unlawful 
methods of advertising.” 


[Scope of Injunction] 


While more doubtful if based upon plain- 
tiff’s other two causes of action, the part 
of the injunction restraining defendants 
from selling at less than the fair trade 
price is necessary to the efficacy of the 
order prohibiting them from procuring breach 
of contract. Not to allow it would be to 
permit defendants to reap the fruits of their 
alleged tortious conduct. 


[Florida Decision] 


Since the filing of the briefs and the oral 
argument our attention has been directed 
to Sunbeam Corp. v. Masters of Miani, Inc. 
[1955 Trape Cases { 68,099], — Fed. 2d —, 
decided July 22, 1955, under Florida law. 
There the Court of Appeals for the Fifth 
Circuit, in a two to one decision, dismissed 
a complaint similar to that of Argus in this 
case, relying upon the Restatement of the 
Law, Torts, Vol. 4, §774. The application 
of the Restatement rule expressly depends 
upon a determination of the public policy 
of the jurisdiction in question. The history 
of the Florida fair trade laws and the force- 
ful language employed by the Florida court 
in declaring succeeding non-signer provi- 
sions unconstitutional led the majority of 
the Court of Appeals to conclude that the 
fair trade contracts in question violated 
Florida public policy. As of that time 
Florida had declared the law invalid as to 
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non-signers but had never squarely held the 
remainder of the law unconstitutional. The 
majority of the Court of Appeals deemed it 
unnecessary to decide the validity of the 
Florida law as to signers of contracts, but 
nevertheless concluded that the contracts 
violated public policy. While we agree en- 
tirely with the dissenting opinion which 
questions the majority’s conclusion as to 
Florida public policy, it is important and 
decisive to note that neither the judicial 
nor legislative history of fair trade in 
Michigan is comparable to that of Florida. 
In the Shakespeare case, supra, we did not 
attack the theory and economic basis under- 
lying fair trade laws, as had the Florida 
court, but rather the majority of our court 
limited its decision to the validity of the 
non-signer provision depending to a large 
extent upon a non-fair trade precedent. 
Therefore, Michigan has not, as has Florida, 
expressed repeated and sweeping judicial 
condemnations of fair trade. On the con- 
trary we have only had the unequivocal 
expression of the legislature permitting fair 
trade contracts such as plaintiff's. This is 
the present public policy of Michigan. 


[Scope of Present Decision] 


Statutes legalizing fair trade agreements 
have been enacted in 45 States. The Miller- 
Tydings amendment to the Sherman Act, 
50 Stat. 693, amending 15 USCA 81, per- 
mits them, and. many cases, notably Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp., 299 U. S. 183 (57 S. Ct. 139, 
81 L. Ed. 109 (1936)), have validated them. 
Within the past six months the Pennsyl- 
vania Supreme Court has upheld, as against 
all arguments, the constitutionality of its act 
as to a non-signer and thus presumably as 
to signers as well. Burche Co. v. General 
Electric Co. [1955 TrapE Cases { 68,078], 
— Pa. — (115 A. 2d 361 (1955)). To be 
sure some five States, Michigan included, 
have held the non-signer provision invalid. 
However, we have never held that the law 
is not valid as to signers. It is not within 
our province to declare that plaintiff’s con- 
tracts violate public policy, and especially 
not at a preliminary hearing. 


We, therefore, affirm the order appealed 
from, with costs. 

Emerson R. Boyles and Harry F. Ketty 
concurred with Burzet, J. 
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} In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 49 C 1315-A. Dated September 16, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violations—Prior Government Decrees—Identity of Issues.—Decrees 
entered in a Government antitrust action which were based upon findings that certain 
parties conspired to maintain a uniform, nationwide system of fixed minimum admission 
prices, runs, and clearances governing the licensing of motion picture films can be intro- 
duced into evidence by the plaintiffs in a treble damage action against some of the above 
parties where the basis of the plaintiffs’ action was that the nationwide conspiracy estab- 
lished in the prior Government action existed and was effectuated in their local area. 
Under Section 5 of the Clayton Act, the decrees were admissible even though the local 
conspiracy of which the plaintiffs complained was not found to exist in the Government 
action. The plaintiffs must prove the impact of the nationwide conspiracy on their locality. 


See Private Enforcement and Procedure, Vol. 2, J 9012.410. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violations—Prior Government Decrees—Constitutionality of Section 5 
of the Clayton Act.—The contention that Section 5 of the Clayton Act, under which judg- 
ments or decrees entered in Government antitrust actions are admissible in evidence in 
private antitrust suits, is unconstitutional was held to be manifestly untenable. 


See Private Enforcement and Procedure, Vol. 2, J 9012. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery under 
the Antitrust Laws May Be Barred—Statute of Limitations—Applicable Statute.—In a 
treble damage action under the federal antitrust laws, an Illinois statute of limitations 
providing that an action for a statutory penalty shall be commenced within two years 
after the cause of action accrued was held to be applicable, although the plaintiffs con- 
tended that an Illinois statute of limitations providing that an action to recover for an 
injury done to property shall be commenced within five years after the cause of action 
accrued was applicable. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery under 
the Antitrust Laws May Be Barred—Statute of Limitations—Waiver of Defense.—De- 
fendants did not waive their right to assert a two-year statute of limitations as a defense 
to a treble damage action by asserting a five-year statute of limitations as a defense in a 
motion to strike the complaint in the action, without raising, at that time, the two-year 
statute. Since the Federal Rules of Civil Procedure do not permit raising the defense of 
a statute of limitations by motion, and since the defendants protected their rights by 
affirmatively pleading the two-year statute in their answer, the defendants did not waive 
their rights in respect to the two-year statute of limitations. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Joint Tort Feasors—Different Recovery Periods as to Defendants—Necessity of Single 
Judgment.—In a treble damage action, the period in which damages could be recovered 
against X defendants was found to be longer than as to Y defendants because the running 
of the applicable statute of limitations had been suspended during the pendency of a 
Government antitrust action against X defendants. The defendants contended that since 
the defendants are sued as joint tort feasors, there can be only one judgment against 
all of the defendants, and, therefore, the shortest recovery period for any of the defendants 
governs as to all of the defendants. The plaintiffs were ordered to file a statement of 
election to (1) proceed against all of the defendants for the shortest recovery period, or 
(2) dismiss Y defendants, and any other defendants who were not parties to the Govern- 
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ment action, and proceed against the remaining defendants for a common damage period. 
The liability of joint tort feasors is not separable. Each joint tort feasor is liable for 
the total amount found due as the result of the tortious act; therefore, there can be 
no apportionment of damages. It would be erroneous to allow two or more verdicts in 
different amounts against different defendants upon the same trial. As the degrees of 
cuilt of joint tort feasors cannot be apportioned, there can be no apportionment of the 
periods of alleged damages. As there can be only one judgment entered against joint tort 
feasors, then separate executions in different amounts cannot issue. Under the applicable 
state law, an execution upon a judgment against more than one defendant must conform 
in all respects to the judgment. Therefore, the writ of execution must be against all 
defendants. If different damage periods were considered as against each defendant, the 
result would be that upon one judgment being entered, some defendants would be held 
responsible for acts against which the statute of limitations would otherwise have afforded 
protection. 


See Private Enforcement and Procedure, Vol. 2, § 9010.275, 9011. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Injury to Plaintiff—A motion to dismiss landlords’ claims and 
claims for the failure to operate certain theatres on the grounds that the claims have no 
property susceptible of injury or, if such property does exist, injury to it is too remote 
and speculative to permit recovery under the antitrust laws, was denied. 


See Private Enforcement and Procedure, Vol. 2, f 9009.275. 


For the plaintiffs: Edward Blackman and J. Frederick Hoffman for Essaness 
Theatres Corporation; and Bell, Boyd, Marshall & Lloyd, by David A. Watts and Malcolm 
A. Chandler, for intervening plaintiff. 


For the defendants: Louis Nizer and Johnston, Thompson, Raymond & Mayer, by 
Samuel W. Block, Wesley G. Hall, and Leon Fieldman, for John Balaban, Balaban & 
Katz, and Paramount Pictures. Springer, Bergstrom & Crowe, by Robert W. Bergstrom, 
Francis T. Crowe, and John F. Caskey, for Twentieth Century-Fox. Defrees, Fiske, 
O’Brien & Thomson, by Vincent O’Brien, for Warner Bros. Circuit Management Cor- 
poration and Warner Brothers Theatres, Inc. Mayer, Friedlich, Spiess, Tierney, Brown 
& Platt, by Miles G. Seeley and Milton L. Fisher, for Warner Bros. Pictures Distributing 
Corporation, United Artists Corp., Universal Film Exchanges, Inc., RKO Radio Pictures, 
Inc., Columbia Pictures Corp., Loew’s Incorporated, and Universal Film Exchanges, Inc. 


[Pretrial Rulings] 
THe Court [Witttam J. CAMPBELL, Dis- 


order of proof so as to postpone ruling on 
the admissibility of the Paramount decrees 


trict Judge, In full text]: Pre-Trial Memo- 
randum and Order: 

The Court at this time is confronted with 
several motions posed by the defendants 
and argued at pre-trial conference which 
must be considered and ruled upon before 
this case goes to trial. The Court has had 
the assistance of exhaustive briefs and oral 
arguments on behalf of both plaintiffs and 
defendants. 


[Admissibility of Government Decrees] 


The first issue raised by the defendants is 
addressed to the admissibility, in this case, 
of the decrees in United States v. Paramount. 
The defendants would have the Court rule, 
at this time, that the Paramount decrees are 
inadmissible, or, in the alternative, would 
have the Court limit the plaintiffs in their 
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until after all of the plaintiffs’ other evidence 
has been received. 


The plaintiffs herein seek to take advan- 
tage of the evidentiary benefits provided by 
Section 5 of the Clayton Act that a final 
judgment or decree entered in a prior Gov- 
ernment suit is admissible in a private anti- 
trust action against the same defendants as 
“prima facie” evidence of such matters only 
as are necessarily decided in a Government 
suit. Under the ruling of Emich Motors 
Corp. v. General Motors Corp. [1950-1951 
TRADE CASES § 62,778] 340 U. S. 558. 


[Issues Involved] 


The defendants argue that the general 
doctrine of estoppel governs the admis- 
sibility of the Paramount decrees and that 
since the complaint in the instant case “does 
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not even tender the same issues as were 
adjudicated in the Paramount case,” then it 
accordingly follows that the Paramount de- 
crees are inadmissible. 


There can be no serious doubt that the 
doctrine of estoppel does govern the ad- 
missibility of the prior decree, as the statute 
so provides and the Courts have uniformly 
followed its mandate. However, I cannot 
subscribe to the defendants’ contention that 
the instant complaint fails to allege any of 
the issues adjudicated in the Paramount case. 


The defendants, in their brief, admit that 
the Court in the Paramount case found a 
conspiracy among the defendants in that 
suit to maintain a uniform, nationwide sys- 
tem of fixed minimum admission prices, 
runs and clearances governing the licensing 
of films for exhibition. The defendants go 
on to admit that the instant complaint 
alleges a local conspiracy, similar in nature 
to that found to exist in the Paramount case, 
with respect to minimum admission prices, 
runs and clearances in the Chicago area, 
but they deny that any such local con- 
spiracy was found in the Paramount case. 


Of course, the Paramount case found no 
such local conspiracy of which the plaintiffs 
complain. The Court in that case was not 
concerned with any particular locality, but 
dealt with industry practices on a broad 
national-wide scale. That Court did, how- 
ever, find a nation-wide conspiracy, and it is 
this conspiracy that the instant plaintiffs 
allege existed and was effectuated in the 
Chicago area. The principles of estoppel, 
therefore, are satisfied and the plaintiffs can 
utilize the prior decree as a foundation upon 
which this particular claim is based. This 
result is merely in conformity with the pur- 
pose of Section 5 as reiterated by the Courts. 
As Judge Lindley so ably states in his well 
considered opinion in the Sun Theatre case, 


“ the decisive issues in the Govern- 
ment’s suit and in P’s case are different. 
The decree in the former merely lays the 
cornerstone on which P’s case must be 
built. Though he may enjoy the benefit of 
Section 5, P still must prove the impact of 
the national conspiracy on his locality, the 
conspiracy of A, B, C, D and E to 
eliminate competition locally and how and 
to what extent he has been injured 
thereby.” 

Sun Theatre Corp. v. RKO Radio Pictures 
[1954 Trave Cases J 67,722], 213 F. 2d, 284, 
290. I read from Page 290. 
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The Court, therefore, holds that the in- 
stant complaint alleges the same national 
conspiracy that was found to exist in the 
Paramount case and, accordingly, hereby 
holds that the plaintiffs may introduce into 
evidence the Paramount decrees at any time 
they so desire. 


Counsel for the plaintiffs are hereby 
warned, however, although the Court is not 
interfering with their order of proof, if they 
enter the Paramount decrees and fail to 
prove the impact on the local level, that is 
to say, the conspiracy of the defendants to 
eliminate competition locally to the plain- 
tiffs’ detriment, then the plaintiffs’ chances 
are slight if they wish to successfully with- 
stand a motion for a directed verdict at the 
end of their evidence. 


[ Constitutionalty ] 


The defendants have also attacked the 
admissibility of the Paramount decrees on 
the grounds that Section 5 of the Clayton 
Act, under which said decrees would other- 
wise be admissible, is unconstitutional. The 
Court has carefully considered each and 
every argument advanced in support of this 
contention and has concluded that the de- 
fendants’ position is manifestly untenable. 
So much for the Paramount decree. 


[Statute of Limitations—W aiver of Defense] 
As to the Statute of Limitations: The 
next issue that must be considered is the 
applicability of the Illinois two year Statute 
of Limitations found in Ill. Rev. Stat., 1953, 
Ch. 83, Sec. 15. This statute provides that 
an action for statutory penalty “shall be 
commenced within two years next after 
the cause of action accrued.” The plaintiffs 
argue that the applicable Statute of Limita- 
tions is Sec. 16, Chap. 83, of the Illinois 
Revised Statutes. This statute provides that 
an action to recover for injury done to 
property shall be commenced within five 
years next after the cause of action accrued. 


The plaintiffs do not seriously ask this 
Court to rule contrarily to the results 
reached by the Court of Appeals for this 
circuit in Hoskins Coal & Dock Co. v. Truax 
Traer Coal Co. [1950-1951 Trapre Cases 
{ 62,925], 191 F. 2d 912; Schiffman Bros. v. 
Texas Co. [1952 Trape Cases { 67,270], 196 — 
F. 2d 695; and Sun Theatre Corp. v. RKO 
Radio Pictures, Inc. [1954 TrapE Cases 
{ 67,722], 213 F. 2d 284. The uniform hold- 
ing of these cases is that the two year 
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statute of limitations controls. The plain- 
tiffs, however, argue that the defendants in 
this case have waived the otherwise ap- 
plicable two year statute. This contention 
is based on the argument that the defend- 
ants asserted the five year statute as a de- 
fense in their initial, joint motion to strike 
the complaint, without raising at that time 
the two year Statute of Limitations. The 
plaintiffs, accordingly, argue that the two 
year statute has been waived under the 
provisions of Rules 12(g) and 12(h) of the 
Federal Rules of Civil Procedure. 


The short answer to the plaintiffs’ posi- 
tion is contained in the fact that Rule 12(b) 
does not contemplate raising the defense of 
the statute of limitations by motion. Rule 
8(c) provides that the defense of the statute 
of limitations is an affirmative one and must 
be affirmatively pleaded. Rule 12(g) speaks 
of the failure to raise by motion those de- 
fenses only which Rule 12(b) permits to be 
raised by motion. This rule, therefore, is 
clearly not applicable to the defense of the 
statute of limitations which the rules pro- 
vide must be affirmatively pleaded. Rule 
12(h) states that a party waives all defenses 
not raised by motion as provided in the 
rules or, if no motion was made, by answer 
or reply. Since the rules do not permit 
raising the defense of the statute of limita- 
tions by motion, and since the defendants 
herein have protected their rights by affirma- 
tively pleading the two-year statute in their 
answer, it necessarily follows that the de- 
fendants have not waived their rights in 
respect to the two-year statute of limita- 
tions contained in Section 15, Chapter 83, of 
the Illinois Revised Statutes. 


[Recovery Period—Tolling of Statute] 


Having decided that the two-year statute 
of limitations controls, and having decided 
that the Paramount decree is admissible as 
prima facie evidence against the defendants 
herein who were also defendants in the 
Paramount case, the Court is at once pre- 
sented with another problem. The instant 
complaint was filed on August 25, 1949. As 
to defendants John Balaban and Balaban & 
Katz, who were not defendants in the Para- 
mount case, the statute of limitations limits 
recovery to the two-year period immediately 
preceding the filing of suit, that is, from 
August 25, 1947, to August 24, 1949. Since 
the complaint alleges no overt act after De- 
cember 1, 1947, it follows that as to John 
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Balaban and Balaban & Katz any recovery 
would necessarily be limited to the period 
from August 25, 1947, to December 1, 1947. 
However, as to the remaining defendants in 
this case, or at least as to most of them, we 
have a longer damage period since, as to 
them, the pendency of the Paramount case 
has, under Section 5 of the Clayton Act, 
suspended the running of the statute of 
limitations. The net result is that as to two 
of the joint defendants, John Balaban and 
Balaban & Katz, the damage period will be 
considerably shorter than as to the other 
joint defendants. 


[Joint Tort Feasors—Common 
Recovery Period] 


The defendants herein are sued as joint 
tort feasors and the defendants accordingly 
argue that “as joint tort feasors, there can 
be only one judgment against all defend- 
ants, without allocation of different amounts, 
and that therefore under Illinois and Fed- 
eral law, the shortest recovery period for 
any of the defendants governs as to all 
defendants.” The defendants’ argument, in 
my opinion, is well taken since the liability 
of joint tort feasors is not separable. Each 
joint tort feasor is liable for the total 
amount found due as the result of a tortious 
act; therefore, there can be no apportion- 
ment of damages amongst tort feasors. 
It would be in error then to allow two or 
more verdicts in different amounts against 
different defendants upon the same trial. 
As the degrees of guilt of joint tort feasors 
cannot be apportioned, neither can there be 
an apportionment of the periods of alleged 
damages. 

As there can be only one judgment en- 
tered against joint tort feasors, then separate 
executions in different amounts cannot 
issue. The practice and procedure of the 
State in which the District Court is held 
governs, as is provided in Rule 69 of the 
Federal Rules of Civil Procedure. 


It is well settled Illinois law that an ex- 
ecution upon a judgment against more than 
one defendant must conform in all respects 
to the judgment. The writ of execution, 
therefore, must be against all defendants, as 
is stated in Brinton v. Gerry, as early as 7 
Til. App. at 238; and more recently restated 
by the Supreme Court of Illinois in the case 
of Block v. Hooper, 318 Ill. at 182. 


Since, therefore, a judgment against joint 
tort feasors is not severable and must be 
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entered in a single sum against all defend- 
ants, it follows that as to these joint tort 
feasors, there must be a damage period 
common to all. If the Court would allow 
different damage periods to be considered 
as against each defendant, then the result 
would be that upon one judgment being 
entered some defendants would be held re- 
sponsible for acts against which the statute 
of limitations would otherwise have afforded 
protection. This would clearly be in error. 


The plaintiffs have not, either in their 
briefs or oral argument, advanced a work- 
able solution to the problem presented. The 
Court cannot permit a recovery in one 
amount as against some defendants, and 
another amount as against another, or other 
defendants. The plaintiffs have attempted 
to avoid the consequences of the joint tort 
feasor rule by arguing that John Balaban 
and Balaban & Katz were parties to the 
Paramount case; however, this position has 
been clearly decided adversely to the plain- 
tiffs in the Sun Theatre case, which I cited 
earlier. 

Accordingly, it is hereby ordered that on 
or before September 19th, that is Monday, 
at 10:00 A. M., Counsel for the plaintiffs 
shall file of record in this case a statement 
of election to: 


1—Proceed against all the defendants 
for the period of time between August 
2501047, and December 1, 1947,"0r 


2—Dismiss John Balaban and Balaban 
& Katz, and any other defendants who 
were not defendants in the Paramount 
case, and proceed against the remaining 
defendants for a damage period common 
or uniform as to all defendants. 


I said “or any other defendants” who 
were not defendants in the Paramount case, 
but since I prepared this I received today by 
mail from the attorney for one of the de- 
fendants, Vincent O’Brien, a letter which 
indicates that copies have been sent to 
Counsel, to the effect that Warner Theatres, 
Inc., formerly known as Warner Bros. 
Theatres, Inc. was not a party to the pro- 
ceedings which resulted in the Paramount 
decree; and, therefore, is in the same posi- 
tion as Balaban & Katz and John Balaban, 
I do not know if that is so but it is a fact 
that can be ascertained between now and 
next Monday. 
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[Landlords’ Claims] 


The final issues remaining for the Court’s 
decision are the so-called landlords’ claims, 
and the claims for having failed to operate 
the Oriental Theatre and a theatre located 
on the near North Side of Chicago. The 
principal argument advanced by the plain- 
tiffs is that the complainant in each of these 
claims has no property susceptible of injury 
or, if such property does exist, injury to it 
is too remote and speculative to permit re- 
covery under the Federal Antitrust laws. 
The defendants, therefore, move that these 
claims be dismissed. 


In support of their position, the defend- 
ants cite Harrison v. Paramount Pictures Inc. 
[1953 Trape Cases { 67,568], 115 Fed. Sup. 
at 312, which was affirmed by the Court of 
Appeals for the Third Circuit in [1954 
Trape Cases J 67,721] 211 F. 2nd at 405. 
The Second Circuit has followed the Harri- 
son case in the case of Productive Inventions, 
Inc., v. Trico Products [1955 TRADE CASES 


{ 68,104]. 


The plaintiffs do not necessarily take 
issue with the position taken in these two 
cases, but argue that there are certain fac- 
tual distinctions which will distinguish the 
present claims from the Harrison and Trico 
cases. It is for this reason that I have de- 
cided to deny the defendants’ motions to 
dismiss these so-called landlord and busi- 
ness opportunity claims, at this time. Biel 
were to grant the relief which the defend- 
ants seek, I would, in effect, be granting a 
summary judgment on the pleadings. Al- 
though I am not willing to get into the 
discussion on whether the Court of Appeals 
for this Circuit approves, or disapproves, of 
summary judgments, I do know that it quite 
properly in most cases prefers a record to 
be brought to it on appeal, and not merely 
the pleadings alone. For this reason the 
defendants’ motion to strike the landlord 
and business opportunity claims is hereby 
denied, without prejudice to the defendants’ 
rights of raising the same grounds in sup- 
port of a proper motion at the end of the 
plaintiffs’ evidence. 


I think that covers the issues that were 
before me on the pre-trial agenda. 


I see here a stipulation. I assume that is 
what you are going to get into this after- 
noon. Do you need me as to that for start- 
ing your deliberations? 
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your deliberations on your part of the pre- 
trial conference and call me if you need me. 


We will stand recessed until then. 


Mr. Seectey: Not for starting. We can 
call you if we find we need you. 

Tue Court: Very well. All right, you 
will adjourn then to Chambers to continue 


[68,153] Standard Store, a partnership consisting of Harry Soltz and Morris Soltz 
v. Safeway Stores, Incorporated, and King Soopers, Inc., et al. 


In the District Court in and for the City and County of Denver and State of Colorado. 
Civil Action No. B-2671. Dated October 5, 1955. 


Colorado Unfair Practices Act 


Sales Below Cost—Constitutionality of Colorado Sales Below Cost Law—Definition 
of “Cost of Doing Business” or “Overhead Expense”—United States Constitution The 
Colorado sales below cost law was held unconstitutional and void on the ground that the 
section of the law defining “cost of doing business” or “overhead expense” violates the 
due process clause of the United States Constitution. The section is vague, indefinite, 
and impossible to comply with, and the application of the definition fails to intelligently 
express a course of conduct which one may choose as lawful to pursue. The unconstitu- 
tionality of the section destroys the operative provision of the law, and, therefore, the 
entire law is inoperative and unconstitutional. 


Under the sales below cost law, individual items may not be sold, offered for sale, 
or advertised for sale at less than their individual cost. Accordingly, the “cost of doing 
business” should be applied to each particular item as it is related to the cost of handling 
that particular item. The evidence established that in the grocery business such a cal- 
culation was practically impossible. In the retail grocery business, the reasons for putting 
a retail selling price on any particular grocery item were varied and would not stand the 
test of a particular formula. Even assuming that the “cost of doing business” for each 
individual item could be ascertained, the law does not specify the time at which the 
calculation should be made, that is, the prior year’s figures, the prior month’s figures, or 
the figures of the last accounting period. 


See Sales Below Cost, Vol. 2, § 7111.07, 7141.07. 
For the plaintiff: Donaldson, Hoffman, and Goldstein, Denver, Colo. 


For the defendants: Holland & Hart, Peter H. Domenick, Kenneth W. Robinson, 
Robert D. Charlton and Richard L. Schrepferman, Denver, Colo., for Safeway Stores, 
Inc. Ireland, Ireland, Stapleton & Pryor; Pershing, Bosworth, Dick & Dawson; and 
Winston S. Howard; Denver, Colo., for King Soopers, Inc. 


Opinion 
[Parties] 


JosepH M. McDona tp, District Judge [Jn 
full text]: This is an action brought by the 
plaintiff Standard Store, a partnership, here- 


tices Act, which is contained in Article 2 
of Chapter 55, Colorado Revised Statutes 
of 1953. This proceeding was had upon 
Plaintiff's Application for Preliminary In- 
junction, 


inafter referred to as Standard, against the 
corporate defendants Safeway Stores, In- 
corporated, and King Soopers, Inc., and 
certain individual officers of both corpora- 
tions. For convenience, the corporate de- 
fendants and each individual defendant of- 
ficer thereof will be hereinafter referred to 
as Safeway, and King. 


Plaintiff brought its action pursuant to 
the provisions of the Colorado Unfair Prac- 
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The evidence discloses that all parties are 
engaged in the grocery business in the 
Denver metropolitan area, and the factual 
competitive situation was confined by the 
Court to that same marketing area. 


Plaintiff operates one store doing a cash 
and carry, delivery, and credit business. 
Plaintiff's operation is what is commonly 
referred to as an independent grocer. The 
defendant Safeway operates 47 stores in 
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the Denver metropolitan area; and the de- 
fendant King operates seven stores in the 
same area. The operation of both defend- 
ants is on a cash and carry basis, and they 
are both considered to be in the category of 
chain stores. 


; All of the parties offer substantially 
similar goods, namely, lines of dry groceries, 
meats and produce. 


[Sales Below Cost Alleged] 


The plaintiff has alleged that contrary to 
the Colorado Unfair Practices Act both 
defendants have sold, offered for sale, ad- 
vertised for sale, at retail, groceries, food, 
produce, meat, and other commodities for 
less than the cost thereof for the purpose 
of injuring competitors, including plaintiff, 
and for the purpose of destroying competi- 
tion, including the plaintiff. 


The plaintiff showed, and it is not dis- 
puted by either of the defendants, that the 
defendants offered for sale some com- 
modities at below invoice cost. The de- 
fendants disclosed that the use of “specials” 
from time to time was traditional in the 
retail grocery business. A “special” was 
variously defined as an item which is offered 
near, at, or below invoice cost for a period 
of two or three days, after which period the 
retail selling price was restored to its 
normal every-day level. The purpose of the 
“specials” would appear to be the attrac- 
tion of customer traffic into the store with 
the expectation that while purchasing a 
special the customer would make additional 
purchases of other commodities. 


The evidence did not particularly concern 
itself with the produce department nor the 
meat department of either of the defend- 
ants, or of the plaintiff, but was mainly 
concerned with the dry grocery department, 
and particularly, with the so-called ‘‘traffic 
items” carried in such department. 


Traffic items, as the Court understands 
them, are those items which have a rapid 
turnover in the store; are items which 
practically every one buys; and are items 
which constitute a large volume of the 
store’s business. As one witness stated: 


“Traffic items consist of about 20 per 
cent of the items carried by a grocer, yet 
the sale of traffic items constitutes about 
80 per cent of a store’s volume.” 
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It was also shown as a fact that traffic 
items traditionally carry a lesser markup 
than other items carried on the shelves of 
a grocery store. 


The evidence disclosed that of the total 
grocery business in the Denver metropolitan 
area defendant Safeway receives approxi- 
mately 30 per cent, that Miller’s Supermar- 
kets receive about 20 per cent, that the 
defendant King receives about seven per 
cent, that Busley’s does about five per cent, 
that Save-A-Nickel does about two per 
cent, and that Furr Food Stores does about 
one per cent. These, of course, are the 
larger operations in the Denver metro- 
politan area. 

All of these grocers, with the exception 
of defendant Safeway, make use of trading 
stamps of various types, the practice being 
to issue one stamp per 10¢ purchase to the 
customer. Trading stamps are also given 
by some of the smaller grocers; but, of 
the larger operations named above, Miller’s 
Supermarkets was the last to adopt trading 
stamps, that being in April or May of 1953. 
The first of the chains to adopt trading 
stamps in this area was the defendant King. 

In May of 1953, in addition to the cus- 
tomary use of specials and the issuance of 
one stamp with each 10¢ purchase, a prac- 
tice arose of issuing multiple stamps for 
each such purchase until at least one grocer 
was giving four stamps with each 10¢ pur- 
chase. However, this was all halted ap- 
parently by mutual agreement of the stamp 
companies and the grocers in October of 
1953, and since that time, the issuance of a 
single stamp with each 10¢ purchase has 
been the practice in those stores which are 
using trading stamps. 

In July of 1953, the defendant Safeway 
began reducing its every day shelf prices 
on certain traffic items, which policy the 
defendant Safeway claims it hit upon as a 
method of meeting the trading stamp com- 
petition. The evidence shows that the cost 
of the trading stamp to the grocer is ap- 
proximately two per cent of his total gross 
sales. This policy of Safeway to offer every 
day low shelf prices has continued up to the 
present time, and, intermittently, and now 
regularly, they are also offering specials. 

From the evidence, the every day low 
shelf prices of Safeway on many of its 
traffic items are below invoice cost, or a 
small percentage above invoice cost. 
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The evidence shows that in the early 
part of 1955 the defendant King undertook 
to meet these low every day shelf prices of 
the defendant Safeway, in addition to which, 
King continued to offer specials and gave 
trading stamps. 

The plaintiff called various independent 
grocers as witnesses together with officials 
of all of the major chains above enumerated 
except officials of the two defendants. 


All of the officials of the chains indicated 
that from time to time they offered gro- 
ceries at below invoice cost, and the main 
tenor of their testimony was that they had 
to do it to remain competitive, but that they 
could not continue to do it on the scale 
that King and Safeway were doing it and 
remain in business. 

The independent grocers called by the 
plaintiff testified that their business had 
been injured by this competition; and one, 
Takemoto, testified that he finally had to 
sell his business at a loss, and he attributed 
that loss to his inability to meet the com- 
petitive prices in this area. The plaintiff 
Morris Soltz testified that he could no 
longer remain competitive and is prepared 
to sell his store, but has not been able [to] 
find a purchaser. 

All of these witnesses attributed their dif- 
ficulties to the below-cost selling engaged 
in by the defendant Safeway and the de- 
fendant King. The defendant King main- 
tains that he is merely meeting the prices 
of his competitor Safeway; and the defend- 
ant Safeway maintains that it is merely 
meeting the prices of its competition in 
this market. Both emphatically deny any 
intent to injure a competitor and destroy 
competition. 

The plaintiff contends that both defend- 
ants are indulging in below-cost selling 
within the prohibition of the statute, namely, 
with intent to injure a competitor and 
destroy competition. 


[Unfair Practices Act} 


The Unfair Practices Act provides in 
Section 55-2-3 as follows: 


“Unlawful to sell below cost.—It shall be 
unlawful for any person, partnership, firm, 
corporation, joint stock company, or other 
association engaged in business within 
this state, to sell, offer for sale or ad- 
vertise for sale any article or product, 
or service or output of a service trade 
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for less than the cost thereof to such 
vendor, or give, offer to give or advertise 
the intent to give away any article or 
product, or service or output of a service 
trade for the purpose of injuring com- 
petitors and destroying competition and 
he or it shall also be guilty of a mis- 
demeanor, and on conviction thereof shall 
be subject to the penalties set out in 
section 55-2-14 for any such act.” 
* * * 

“The ‘cost of doing business’ or ‘over- 
head expense’ is defined as all costs of 
doing business incurred in the conduct of 
such business and must include without 
limitation the following items of expense: 
labor, including salaries of executives and 
officers, rent, interest on borrowed capi- 
tal, depreciation, selling cost, maintenance 
of equipment, delivery costs, credit losses, 
all types of licenses, taxes, insurance and 
advertising.” 


And Section 55-2-16 of the same Act 
states the purpose of the legislation in the 
following language: 


“Purpose of article—construction—The 
general assembly declares that the pur- 
pose of this article is to safeguard the 
public against the creation or perpetu- 
ation of monopolies and to foster and 
encourage competition, by prohibiting 
unfair and discriminatory practices by 
which fair and honest competition is de- 
stroyed or prevented. This article shall 
be liberally construed that its beneficial 
purposes may be subserved.” 


[Constitutionality of Act] 


That the purpose of the Act lies within 
the police power of this State has not been 
disputed in this action, and it is well recog- 
nized that the free and untrammeled use of 
private property may be regulated by the 
Legislature for the protection of the public. 

There has been in this case an attack 
by both of the defendants upon the consti- 
tutionality of this Act from several other 
standpoints, one of which is that the sec- 
tion set out above defining the “cost of 
doing business” or “overhead expense” is 
vague, indefinite, uncertain, and impossible 
to comply with, and that failing to intelli- 
gently express a course of conduct which 
one may choose as lawful to pursue, the 
Act must fall as being violative of the 14th 
Amendment of the Constitution of the 
United States. 


The principle of law that the defendants 
advance in this regard has been enunciated 
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many times by the United States Supreme 
Court, and so many other courts, that 
citation of authority becomes unnecessary. 


An examination of cases involving stat- 
utes similar to our Unfair Practices Act 
discloses that similar acts have been up- 
held as constitutional in most jurisdictions 
having such acts, a fact which our own 
Supreme Court notes in Dikeou v. [ood 
Distributors Association {1940-1943 ‘TRADE 
Cases J 56,069], 107 Colo. 38, at page 41 
where the Court cites the cases of Whole- 
sale Tobacco Dealers v. National Candy & 
Tobacco Co., 11 Cal. (2d) 634, 82 P. 2d 3; As- 
sociated Merchants v. Ormesher, 107 Mont. 
530, 86 P. 2d 1031; Rust v. Griggs, 172 Tenn. 
S65, 1130S. We. 2d./53, 00 U. of Pat. Kev: 
780; State v. Langley, 53 Wyo. 332, 84 P. 
2d 767, as holding similar acts constitutional. 


An examination of these four cases, as 
well as many other cases dealing with simi- 
lar acts, discloses that the precise point 
under attack herein has never been squarely 
ruled upon by any court, unless it was 
ruled upon in our own Dikeou case, supra, 
or by the California District Court of Ap- 
peal in Balzer v. Caler, 74 P. 2d 839. In the 
latter case, the question was squarely ruled 
upon, but when the same case was con- 
sidered by the Supreme Court of California 
in 82 P. 2d 19, the Court deemed it un- 
necessary to pass upon constitutionality of 
the California Act in view of the finding 
by the trial court that there was no intent 
to injure competitors and destroy compe- 
tition. 

It should be pointed out that the Colo- 
rado Act, at least section 55-2-3, is identi- 
cal to the California Unfair Practices Act. 


[Cost of Doing Business—Testimony] 


In the instant case, the plaintiff is seek- 
ing an injunction which would require the 
defendants to mark up all items sold or 
offered for sale at retail by a percentage 
equal to the overall cost of doing business, 
which the evidence shows to be approxi- 
mately 14 per cent of gross sales in the 
case of defendant Safeway, and approxi- 
mately 16 per cent in the case of defendant 
King. This overall percentage was com- 
puted by all costs of doing business gained 
by accounting methods at the end of a 
period of time and applying them percent- 
age-wise to the total of gross sales for that 
period. Defendants contend that such a 
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method of markup is unrealistic and im- 
practical, and is a method unknown to the 
retail grocery business. This contention of 
the defendants is borne out by the testi- 
mony in this case of witnesses called not 
only on behalf of the defendants, but of 
witnesses called on behalf of the plaintiff. 
For instance, Mr. Takemoto, a witness 
called on behalf of the plaintiff, at page 
930 of the transcript, testified as follows: 


“A. Well, I don’t believe anybody ac- 
tually goes on and says, ‘I have to charge 
for one can of tomatoes so many cents 
for rent.’ 

“QO. Could you do it? 


“A. No, I don’t believe I can. I don’t 
believe Safeway does, either. 


Ola vihatie 

“A. JI don’t believe Safeway does, either. 

“OQ. No, I don’t believe any grocery 
man does. 


“A. JT don’t believe any grocery man 
does.” 


Another witness called by the plaintiff, 
L. W. Rettig, president of Save-A-Nickel 
Stores, testified at page 523 of the transcript 
as follows: 


“QO. From your experience in the busi- 
ness, do you believe you can put the cost 
of overhead into each item that is sold? 


“A. Oh, no, that isn’t done in the in- 
dustry. 

“Q. So on any particular item that is 
sold, it is very difficult, is it not, if not 
impossible, to tell what the actual cost of 
overhead is on that item? 

“A Yes, I think it would be difficult. 
It would take quite a good deal of ac- 
counting. It’s like Mr. Playton said, if 
you sold nothing but beans, you would 
get the answer. 

“Q. So that on any particular item at 
any particular time, it would be difficult, 
if not impossible, to tell whether that 
item was being sold below invoice cost 
plus the cost of doing business, is that 
right? 

“A. Any one particular item, yes, Sire 


Mr. Playton, the general manager of 
Save-A-Nickel, also called as a witness on 
behalf of the plaintiff, testified at page 488 
of the transcript as follows: 


“Q. I believe you testified that your 
cost of doing business, or your overhead 
cost, was about 16 per cent, 1s that right? 
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“Q. Now, in the practice of marking 
up your goods, do you add 16 per cent to 
every item in your store? 

“A. No, we don’t. 

“Q. Has that ever been the practice? 

TNS ING), 

“Q. Do you know of any way that you 
could actually determine what the cost 
of selling a can of beans was? 

“A. I don’t believe so, unless you sold 
nothing but beans. 

“Q. You'd have to sell nothing but 
beans, wouldn’t you? 

Ne ebhats eniotite 

“Q. And, of course, that would be true 
as to any other item in the store? 

AG” Thats rieht: 

“QO. Would it not? 

“A, That's right. 

“Q. What factors offhand occur to you 
go into the formula by which to determine 
the cost of a given commodity—the cost 
of selling? 

“A. Well, first of all, the rate of turn- 
over; secondly, whether it’s perishable 
and has any shrinkage; and thirdly, it’s 
either on a dry shelf, or if you have to 
use refrigeration, which is more costly to 
sell an item. 

_ “Q. Would it be fair to say that every 
item in the store has a different cost 
factor? 

“A. I would say that was true. 

“Q. And would that cost factor vary 
from day to day? 

“A. It could possibly, yes, sir.” 


An analysis of two of the four cases 
cited by our Court in the Dikeou case, 
supra, and some of the language therein, is 
quite revealing as to practical application 
of the “cost of doing business” under an 
Act such as ours. 


[Prior Decisions] 


In the case of Wholesale Tobacco Dealers 
v. National Candy and Tobacco Company, 
supra, is found the following language at 
page 18: 


“The last contention of appellant neces- 
sary to be discussed is that the definition 
‘cost of doing business’ is [as] found in 
section 3 is indefinite and uncertain. Appel- 
lant is in no position to urge this point. 
The parties stipulated and the trial court 
found that appellant sold the goods here 
involved at less than invoice or replace- 
ment cost, plus the appellant’s cost of 
doing business. The parties likewise 
stipulated that the cost of doing business 
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in appellant’s line of activity was an 
established fact, well konwn to all in the 
trade, including appellant. Obviously, the 
provisions defining cost of doing busi- 
ness must have been sufficiently certain 
and definite to appellant at the time it 
stipulated to the fact. We have no way of 
ascertaining in this case whether the pro- 
visions relating to the cost of doing busi- 
ness contained in the act are too uncertain 
and indefinite to reasonably be applied by 
any merchant. Appellant and tts supporting 
amict curiae urge with great vehemence that 
at 1s practically impossible for any merchant 
to have available the necessary facts for an 
accurate calculation of cost of doing busi- 
ness as apphed to each article during the 
course of any current year. Respondent and 
its supporters urge that simple and proper 
accounting practices will disclose the neces- 
sary information. Under such circumstances 
the issue cannot and should not be deter- 
mined in this proceeding. When and if the 
issue is properly presented against a proper 
factual background with appropriate evi- 
dentiary material, this court can then and 
only then determine the reasonableness of 
this provision. It may well be that such 
evidence will disclose that the apprehen- 
sions of appellant are groundless. More- 
over, the present case involves an appli- 
cation for an injunction. We are not now 
considering the criminal provisions of the 
act. In an equity case the trial court ‘has 
broad and flexible discretionary powers, 
and can, and undoubtedly would, deny 
injunctive relief where such relief would 
be inequitable’ Max Factor & Co. v. 
Kunsman, supra. It should also be men- 
tioned that in Rust v. Griggs, supra, the 
Tennessee supreme court upheld a pro- 
vision in relation to cost of doing busi- 
ness that on its face appears to be more 
vague and uncertain than the one here 
involved.” (Italics supplied) 


In the case of State v. Langley, supra, the 
following language was found. After the 
Wyoming court quoted from Balzer v. Caler 
on page 778, it then commented as follows 
on page 779: 


“The argument at first blush seems for- 
midable. But it would seem that, upon 
analysis, it will be found that if the legis- 
lature should attempt to do what that 
court intimates it should do, a greater 
interference with freedom of action would 
result than by the legislative act in ques- 
tion. Would it be feasible or advisable 
or consistent with inherent rights for the 
legislature to prescribe that a merchant 
shall not be permitted to spend more than 
a certain, limited amount for advertise- 
ment? Should it prescribe the amount for 
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depreciation? If so, it would be required, 
in order to obviate constitutional objections, 
to make a multitude of classes, and be ex- 
ceedingly careful in its classification, for the 
proper amount varies, as is pointed out in the 
above case, in the various classes of business. 
The proper period of time to be included in 
estimating overhead expenses may not be 
the same in the case of one merchant as 
in the case of another. Time may make 
little difference for a candy kitchen; three 
months time may be proper for a butcher; 
six months time for the clothier, for, by 
way of example, replacement cost may 
vary in the various classes of business. 
These illustrations suffice to show the 
obstacles in the way of the legislature to 
do what the California court above men- 
tioned intimates should be done, and that 
these matters had better be left to general 
business methods. The legislature, doubt- 
less, had such general business methods— 
reasonable standards of cost-accounting for 
the various classes of business—in mind and 
believed them to exist. If they do not exist 
—if cost cannot be ascertained—then the act 
in question should be held to be unconsti- 
tutional. If, on the other hand, the cost is 
ascertainable, under reasonable methods, then 
such cost is purely a question of fact, defi- 
nite and certain, and the standard of conduct 
set by the legislature, too, is definite and 
certain. The non-existence of such reason- 
able methods cannot be presumed by the 
court, and if that is so, then the burden of 
showing tt, in order that we might act upon 
it, was on the defendant, for upon him les 
the duty to show the statute to be unconsti- 
tutional (12 C. J. 791-794), but no evidence 
was introduced in this case.’ (Italics sup- 
plied) 


It will be noted that in both of these 
cases there was no factual issue as to the 
computation of the “cost of doing business,” 
and both courts rightfully assumed that in 
the absence of evidence contra, the Legis- 
lature had reasonable business and account- 
ing methods in mind. 


The Supreme Court of Colorado has had 
under consideration our Unfair Practices 
Act on four occasions: (1) the case of 
Dikeou, et al. v. Food Distributors Associ- 
ation, supra; (2) the case of Mi'ler’s Groce- 
teria Company v. Food Distributors Associ- 
ation, 107 Colo. 113, 109 P. 2d 637; (3) the 
case of Old Homestead Bread Company, et al. 
v. Marx Baking Company [1940-1943 TRADE 
CASES 56s 5 je LOS Coley 375,07 Pra2d 
1007; and (4), its most recent consideration 
of a case under the statute was the case of 
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Perkins v. King Soopers [1950-1951 TRrapr 
CASES { 62,677], 122 Colo. 263, 221 P. 2d 343. 


In the Perkins case, Miller’s case, and the 
Old Homestead Baking Company case, the 
precise question involved herein was not 
discussed or determined. 


It is the plaintiff’s contention that in the 
Dikeou case the question was determined, 
the statute was applied, and the consti- 
tutionality of the section of the Act now 
under consideration was upheld. However, 
on page 41 of the Dikeou case, the Supreme 
Court stated: 


“The constitutionality of the act is not 
challenged either in the briefs or assign- 
ments of error. Substantially similar acts 
have been held by four state supreme 
courts not to be in violation of federal 
and state due-process-of-law clauses. 
Wholesale Tobacco Dealers v. National 
Candy & Tobacco Co., 11 Cal. 2d 634, &2 
P. 2d 3; Associated Merchants v. Ormesher, 
107 Mont. 530, 86 P. 2d 1031; Rust v. 
Griggs, 172 Tenn. 565, 113 S. W. 2d 733, 
86 U. of Pa. L. Rev. 780; State v. Langley, 
53 Wyo. 332, 84 P. 2d 767. It has been 
said that the true purpose of acts of this 
character was to eliminate destructive 
price competition and the economic effect 
of the sale of ‘loss leaders.’ It also has 
been argued that free competition may as 
easily be destroyed by the unfair practices 
of below-cost selling as by combinations 
in restraint of trade. Whether such argu- 
ments are sound or such legislation is 
wise or unwise, is solely a problem for 
the lawmakers. It is not necessary to 
cite the numerous authorities which have 
so held.’ (Italics supplied) 


Tt is apparent from the Dikeou case that 
the trial court experienced no difficulty in 
ascertaining the cost of doing business, and 
the only dispute as to the cost of doing 
business pertained to figures produced by 
the defendant and a cost survey produced 
by the plaintiff; and after having done so, 
the Court then proceeded to apply said cost, 
and went on to make its determination that 
the sales were made below cost with the 
intent prohibited by the statute. 


[Pricing Policies] 


While there is no evidence before this 
Court concerning the pricing policies of the 
wholesale tobacco industry, there is a pleth- 
ora of evidence concerning the pricing 
policies and their formulation in the retail 
grocery business; and, if any one thing is 
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apparent in this case, it is the fact that the 
reasons for putting a retail selling price on 
any particular grocery item are many and 
varied, and will stand the test of no par- 
ticular formula, mathematical, or otherwise. 


[Cost of Doing Business—Determination] 


The cost of doing business percentage for 
which the plaintiff contends in this case is 
a cost which is computed by a business at 
the end of an accounting period. It is a 
cost which can be attempted to be pro- 
jected, but it is a cost which is not ascer- 
tainable until the figures from which it is 
composed are made available. It is evident 
to the Court that if a cost of doing business 
at a fixed percentage markup on all grocery 
items should be imposed upon the defend- 
ants in this case by injunction, that such 
an order would need immediate amendment, 
because under the evidence adduced at this 
hearing such a uniform markup would im- 
mediately change that very cost of doing 
business; and if items which were tra- 
ditionally marked at two to three per cent 
over invoice cost were required to be raised 
to 14 or 16 per cent over invoice cost, it 
is also apparent that the movement of those 
items in defendants’ stores would be seri- 
ously retarded, thus reducing the total 
volume of sales of the defendants, and, 
conversely, again changing the cost of do- 
ing business. 


[Overall or Individual Costs] 


Is it the overall cost of doing business 
which the Act requires to be applied to 
each individual item which is sold or offered 
for sale or advertised for sale, or is it the 
individual cost of the item itself to the 
merchant? 


An examination of the Act discloses the 
following language in section 3 thereof: 


“Tt shall be unlawful * * * to sell, offer 
for sale or advertise for sale any article 
or product, or service or output of a 
service trade for less than the cost thereof 
to such vendor, * * *.” (Italics supplied) 


This language is convincing to the Court 
that the legislative intent was not that an 
overall cost of doing business was to be 
applied to each and every item, but that 
individual items may not be sold, offered 
for sale, or advertised for sale at less than 
their individual cost. 
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Accordingly, this Court holds that under 
the Act the cost of doing business should 
be applied to each particular article or 
product as it is related to the cost of han- 
dling that particular article or product. ihe 
evidence clearly demonstrates that in the 
grocery business such a calculation is not 
the practice, and, indeed, it appears that 
such a calculation is all but impossible. 


The Court is aware of statements to the 
effect that mere difficulties incurred in 
applying a formula under the law should 
not defeat the constitutionality of such law. 
Assuming for the moment that the cost of 
doing business for each individual item on 
a grocer’s shelves could be ascertained, at 
what time, or during what period should 
such a calculation be made and applied? 


In the statutory definition of “cost of 
doing business” or “overhead expense,” we 
find that such cost must include, among 
other things, all types of licenses, taxes, 
insurance, and advertising. Are we to apply 
last year’s figures on these items, or last 
month’s figures, or the figures of the last 
accounting period? It may be that a par- 
ticular grocer may not have any taxable 
income at the end of the year, but yet he 
is required, apparently, to make some calcu- 
lation of income tax and include that in his 
pricing. 


[Act Unconstitutional] 


This Court is not unmindful of the pre- 
sumptions favoring constitutionality, but with 
the factual background appearing in this 
record, there is abundant evidence that the 
application of the definition of the “cost of 
doing business” or “overhead expense” is 
vague, indefinite, and well-nigh impossible to 
comply with, and the application of such 
definition fails to intelligently express a course 
of conduct which one may choose as lawful 
to pursue, and that therefore, the section 
violates the 14th Amendment of “due process 
clause” of the Constitution of the United 
States. 


It should be observed at this point that 
the evidence shows sales below invoice cost 
by both of these defendants, and, perhaps, 
it will be urged that the Court should make 
a determination as to whether or not the 
sales which are determined to be below 
invoice cost were made with the prohibited 
intent. If the Legislature had defined cost 
merely as invoice cost, it would be incum- 
bent upon this Court to proceed to deter- 
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mine if said sales were being made with or error to prove its actual intent, it is un- 
without the intent to destroy competition constitutional as violative of due process 
and injure a competitor. For the Court to of law.” (Italics supplied) 

proceed to make a determination concerning This Court’s determination of the uncon- 


only those sales which were made at below _ stitutionality of the application of the defini- 
invoice cost would be to rewrite the Act, tion of “cost of doing business” or ‘“‘overhead 
and would be a piece of judicial legislation expense” in section 3 of the Act in question 
beyond the power of the Court. destroys the operative or keystone provi- 

While this opinion might well end at this sion of the Act, and without this provision, 
point, the Court feels obliged to make men- the entire Act becomes inoperative, and the 
tion of the attack made by the defendants Colorado Unfair Practices ALE sce Donehy 
and the position advocated by the plaintiff declared unconstitutional and void. 


as to section 13 of the Act. It is this Court’s Therefore, it is ordered, adjudged and 
opinion that the constitutionality of that decreed: 

section was determined in the case of Per- That the plaintiff’s Application for a Pre- 
kins v. King Soopers, supra, where the Court liminary Injunction be and the same is 
stated at page 270: hereby dismissed; and, further, that the 


“Talthe imetant tase defendant merror. complaint in this case be dismissed») Hack 
denied any unlawful intent. The trial Party to pay its own costs. 
SUSE AE Ot ere in perautting it S prove Plaintiff herein is granted 10 days from 
1 actual intent animating the admitted this date within which to file a Motion for 
sales below cost by any evidence relevant Rel Se Moti ee NI Tene d 
to that subject, notwithstanding anything in Sa ie Meare a be a A ML ate ore 
all parties are granted the same 10-day pe- 


the statute to the contrary. To the extent ras : 3 
that the statute might indicate a limita- riod in which to file motions to amend the 


tion upon the right of the defendant in findings and conclusions of the Court. 
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In the Court of Appeals of Kentucky. Dated September 30, 1955. 


Appeal from the Jefferson Circuit Court, Chancery Branch, First Division. How. 
Lawrence F. SpecKMAN, Judge. Reversed on Appeal—Affirmed on Cross-Appeal. 


Kentucky Unfair Practices Act 


Price Discrimination under State Laws—Secret Rebates—Sufficiency of Evidence of 
Violation—Intention To Destroy Competition—An ice manufacturer violated the Ken- 
tucky Unfair Practices Act by giving secret refunds and allowances to some ice peddlers 
and not to others for the purpose of inducing such peddlers to buy ice from it and 
injuring the plaintiff, a competitor. The manufacturer's refund policy was loosely 
handled, and the basis of computing the amount of the refund was not uniform. Indi- 
vidual peddlers did not know what refund the other peddlers were receiving. The 
refund was not a quantity discount because it was received before it was determined 
what quantity was purchased. The peddlers changed their patronage from the plaintiff 
to the manufacturer because of the refunds which they anticipated receiving from the 
manufacturer, and the secret refunds tended to destroy competition and injured the plaintiff. 

Although an intent to destroy competition by giving secret refunds need not be 
proven to establish a violation, the evidence did establish that it was the manufacturer’s 
intention to destroy competition. Under the applicable section of the law, a violation 
is established if such a refund is made to the injury of a competitor and tends to destroy 
competition. 


See Price Discrimination, Vol. 1, { 3925. 


Price Discrimination under State Laws—Secret Rebates—Enforcement—Damages.— 
An ice manufacturer was found to be entitled to damages under the Kentucky Unfair 


Trade Regulation Reports f§ 68,154 


70,748 


Court Decisions 
Jefferson Ice and Fuel Co. v. Grocers Ice and Cold Storage Co. 


Number 33—176 
10-20-55 


Practices Act where a competitor unlawfully gave secret refunds to some ice peddlers 
and not to others for the purpose of inducing such peddlers to buy ice from it and injuring 


the manufacturer. 


The competitor’s contention that an award of treble damages to a 


private party followed by a criminal prosecution by the state would subject it to double 
jeopardy in contravention of the Kentucky Constitution was rejected. 


See Price Discrimination, Vol. 1, J 3960. 


For the appellant: Peter, Heyburn & Marshall, and Wallace and Hopson, Louis- 


ville, Ky. 


For the appellees: Tilford, Dobbins, Wetherby & Boone, Louisville, Ky. 


Opinion of the Court by Commis- 
sioner Waddill 


[Secret Payments and Allowances Alleged] 


WappiLL, Commissioner [Jn full text]: 
The appellant, Jefferson Ice and Fuel Com- 
pany, filed this action pursuant to KRS 
365.070, seeking an injunction and treble 
damages against appellees, Grocers Ice and 
Cold Storage Company, its officers and 
directors, for violation of KRS 365.050, 
which provides as follows: 


SUntair (rade | bractices: maslne secret 
payment or allowance of rebates, refunds, 
commissions or unearned discounts, whether 
in the form of money or otherwise, or 
secretly extending to certain purchasers 
special services or privileges not extended 
to all purchasers purchasing upon like 
terms and conditions, to the injury of a 
competitor, and where such payment or 
allowance tends to destroy competition, 
is an unfair trade practice, and no person 
shall resort to such trade practice.” 


KRS 365.070 provides: 


“(1) Any person may maintain an ac- 
tion to enjoin a continuance of any act 
in violation of any of the provisions of 
KRS 365.020 to 365.050, and if injured 
thereby for the recovery of damages. If, 
in such action, the court finds that the 
defendant is violating or has violated any 
of the provisions of KRS 365.020 to 
365.050, it shall enjoin the defendant from 
a continuance thereof. It shall not be 
necessary that actual damages to the 
plaintiff be alleged or proved. In addi- 
tion to such injunctive relief, the plain- 
tiff in the action shall be entitled to 
recover from the defendant three times 
the amount of any actual damages sus- 
tained. | tie 


“(2) Any person who, as agent of any 
person or as director, officer or agent of 
any corporation, assists or aids in a vio- 
lation of any of the provisions of KRS 
365.020 to 365.050 by the person or cor- 
poration for which he is agent, director 
or officer, shall be responsible therefor 
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equally with such person or corporation, 
and in any proceeding brought against 
him under subsection (1) of this section 
it shall be sufficient to allege and prove 
the unlawful intent of the person or cor- 
poration for whom he acts. 

“(3) The remedies prescribed by the 
section are cumulative.” 


Both of these companies are in the busi- 
ness of manufacturing ice. Approximately 
90 per cent of the ice manufactured is sold 
to ice dealers, commonly called peddlers, 
who sell to the consumer. 

Appellant alleged that appellees were 
guilty of making secret payments and allow- 
ances in the form of money or other articles 
of value to the ice peddlers for the unlawful 
purpose and with the unlawful intent of 
inducing such ice peddlers to buy ice from 
appellees, to the injury of appellant. 


[Trial Court Ruling] 


The circuit court permanently enjoined 
the appellees from secretly paying, refund- 
ing or rebating to any person any part of 
the purchase price of the ice in violation 
of the provisions of KRS 365.050. No dam- 
ages were allowed. 


[Issues on Appeal] 


The appellant contends that although the 
court correctly found appellees guilty of 
violating KRS 365.050, it erred in not 
finding that appellant had suffered actual 
damages of $17,948.34, which entitle it to 
treble damages of $53,845.02, as provided by 
KRS 365.070. 


Appellees cross-appealed from so much 
of the judgment as awarded appellant a 
permanent injunction. They contend that 
KRS 365.050 is not applicable to the acts 
proven against them because: ‘“(1) None of 
the acts complained of by the appellant 
were to the injury of a competitor within 
the meaning or intendment of KRS 365.050; 
and, (3) none of them were such as tends 
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to destroy competition.” In response to 
appellant’s claim for damages appellees 
urge that appellant failed to prove with the 
certainty required by law, the amount of 
damages which it allegedly sustained as 
the result of the appellees’ unlawful acts, 
and also, that KRS 365.070, allowing an 
award of treble damages to the party ag- 
grieved, is unconstitutional. 


[Evidence of Violation] 


The question to be determined is whether 
or not the proof was sufficient to show 
that appellees were guilty of violating the 
provisions of KRS 365.050. 


From the evidence it appears appellant 
and appellees manufacture and sell ice by 
the 300 pound block from their platform 
to peddiers. These peddlers have certain 
routes, which are not clearly defined, in the 
City of Louisville, and distribute the ice to 
the consumer. A majority of the peddlers 
have trucks for transporting the ice, but 
some of them deliver their ice by push carts. 
The peddlers pay for the ice at the current 
wholesale rate of 85 cents per block, and 
evidently all of the companies have the 
same rate. This rate has varied through 
the years. The testimony is not clear as to 
whether or not there has been a general 
custom among ice manufacturers of giving 
a quantity discount to peddlers. Some com- 
panies have—others have not. However, it 
was shown that some ice companies, which 
in the past had been giving discounts, were 
required by the O. P. A., formerly an 
agency of the Federal Government, to con- 
tinue such practices during part of the year 
of 1946. 


Appellant has sought to show that it lost 
several peddlers as customers who are now 
doing business with appellees. Appellant 
claims that these peddlers ceased purchasing 
ice from it because the appellees gave them 
a secret rebate on the purchase price of 
each block of ice. 

John Kuchenbrod, a peddler, testified that 
he had formerly bought his ice from the 
appellant. He stated that he quit doing 
business with appellant because he thought 
that he could get better service from ap- 
pellees. He said that during the hot weather 
there were so many pushcart peddlers at 
the appellant’s platform that he would have 
to wait for his ice for unusually long periods. 
He stated that at the time he ceased pur- 
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chasing ice from the appellant he was re- 
ceiving no refund. He stated further that 
he received a refund of 15 cents per block 
on ice purchased from the appellees, which 
he began receiving at the end of his first 
month, before it was known just how much 
ice he would purchase. 


Kelly Ray testified that he had formerly 
done business with appellant. He said that 
he was induced to discontinue buying ice 
from the appellant and to purchase his ice 
from appellees. Ray admits that he had re- 
ceived a 15 cents refund ever since he has 
been doing business with the appellees. 


John Drury testified that he had formerly 
done business with appellant, but that he 
quit buying ice there because he could not 
get enough ice from it in the summer. He 
testified that although it was closer for him 
to buy ice from appellant, he could save 
time by dealing with appellees because there 
was no lengthy waiting period. He said 
that he received a discount from appellees, 
but that he did not leave appellant for this 
reason. He claims he knew nothing about 
the discount when he first began doing 
business with appellees. 


F. S. Anderson testified that he formerly 
had been doing business with the appellant 
and that he had never received any refunds 
or rebates from it. He stated that he had 
stopped buying ice from the appellant be- 
cause of the refund he would get from ap- 
pellees, and that a representative of the 
appellees had informed him that he would 
get a refund on ice bought there. 


Appellees admit that a refund was given 
to certain peddlers who bought ice from 
them, but they urge that these refunds were 
not rebates, but quantity discounts and were 
therefore lawful. Mrs. Celia Camentz is the 
secretary and treasurer of the appellees’ 
corporation and in charge of its records. 
She testified that the appellees’ general busi- 
ness procedure was to charge each peddler 
85 cents per block for ice sold at the com- 
pany’s platform. She stated that the com- 
pany records the amount of ice the peddler 
purchases, and if he purchases 1500 blocks 
per year, he will get a refund of 15 cents 
per block. However, she admitted that ped- 
dler Anderson got a refund at the end of 
his very first month with the company, | 
which was long before it was certain that 
he would buy 1500 blocks. She maintained 
that this unusual procedure was used be- 
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cause the company could tell in about a 
week’s time whether or not a customer 
would be buying 1500 blocks of ice per 
year. Mrs. Camentz conceded that some- 
thing might occur which would make it 
impossible for the peddler to purchase that 
amount of ice during the calendar year. 


It was also brought out in the testimony 
of Mrs. Camentz that several peddlers re- 
ceived 20 cents refund per block of ice in- 
stead of 15 cents. She attempted to explain 
this practice by stating that the peddlers 
who received the 20 cents had been with 
the company for a longer period of time 
than those who received a lesser discount. 
She said the 15 cents discount was estab- 
lished in the year of 1941, and that the 
older peddlers had received 20 cents before 
1941 and had continued to receive such a 
discount thereafter. She also claimed it was 
the policy of the company to give a 10 cents 
discount per block to peddlers who pur- 
chased from 1000 to 1500 blocks of ice per year. 


From the evidence it is apparent that the 
refund policy of the appellees was loosely 
handled. The basis for computing the amount 
of refund was not uniform among all of the 
peddlers doing business with appellees. For 
example, Herman Foster testified that he 
had bought ice from appellees for about 
four or five years. He stated that he always 
paid 85 cents per block for the ice and 
never received any refund. It is significant 
to note that Mr. Foster said that he bought 
between 25 and 30 blocks per day in the 
summer, so he was apparently within the 
class that Mrs. Camentz testified was en- 
titled to a refund. 


We think that the procedure used by 
appellees in regard to the refunds shows 
that they were secretly made. Some of the 
peddlers received a refund, some did not. 
Of those who received it, some received 
15 cents per block of ice if they sold 1500 
blocks, some received 20 cents per block, 
regardless of the amount they sold, and 
some received 10 cents per block. From 
the testimony it is evident that the indi- 
vidual peddlers did not know what refund 
the other peddlers were receiving. The evi- 
dence also establishes that the refund, when 
given, was not a quantity discount, as claimed 
by Mrs. Camentz, becatise the discount was 
received before it was determined what 
quantity was purchased by the peddler. 

Although several of the peddlers gave 
various reasons for discontinuing business 


1 68,154 


Court Decisions 
Jefferson Ice and Fuel Co. v. Grocers Ice and Cold Storage Co. 


Number 33—178 
10-20-55 


with the appellant, it is evident from a con- 
sideration of the entire testimony that they 
changed their patronage from appellant to 
the appellees because of the refund which 
they anticipated receiving from the appel- 
lees. We agree with the trial court that this 
secret practice tended to destroy competi- 
tion, and injured the appellant, a competi- 
tor. We think that the acts of the appellees 
amounted to a violation of KRS 365.050 and 
that the trial court properly granted the in- 
junction under KRS 365.070. 


[Intention To Destroy Competition] 


Appellees rely upon the case of Kentucky 
Utilities Co. v. Carlisle Ice Co., 279 Ky. 585, 
131 S. W. 2d 499, as establishing the pro- 
position that under the statute the intent to 
destroy competition must be proven. The 
provision of the statute construed in that 
case has reference to the prohibition of sales 
of any commodity at a lower rate in one 
territory than in another. (KRS 365.020.) 
The provision we are concerned with in the 
case before us concerns the secret payment 
of rebates found in KRS 365.050. KRS 
365.020 requires that the act be done “with 
the intent to destroy the competition of any 
regular established dealer” but under KRS 
365.050, with which we are concerned, it is 
enough if the rebate is secretly made to the 
injury of a competitior and tends to destroy 
competition. Under that section of the act 
intention is not required. Therefore for the 
reason assigned we do not think that the 
Kentucky Utilities Company case, which ap- 
pellees rely upon, is applicable here. How- 
ever, to put at rest appellees’ contention on 
this point, we think the evidence did estab- 
lish that it was appellees’ intention to de- 
stroy competition by giving rebates. 


[Damages] 


Although the trial court granted appel- 
lant a permanent injunction, it refused to 
allow damages under KRS 365.070. Under 
this section of the statute, in addition to the 
injunctive relief, the aggrieved party is en- 
titled to recover “three times the amount 
of any acutal damage sustained.” The ques- 
tion thus presented is whether appellant has 
proved any actual damage, and if so, the 
amount of the damages it has sustained. 


S. R. Stevens, an accountant for appel- 
lant, testified as to the actual damages sus- 
tained by appellant through the loss of 
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patronage of four peddlers. It was stipu- 
lated by the parties that these four peddlers 
had formerly been customers of appellant 
and were now doing business with the ap- 
pellees. The actual number of tons of ice 
sold to these four peddlers by the appellees 
during the years in question was also stipu- 
lated. Mr. Stevens determined the damages 
suffered by appellant upon a cost account- 
ing theory. The annual expenses of ice 
manufactured and distributed by appellant 
are placed into two classes by Mr. Stevens. 
First, all items of expenses which are fixed 
regardless of the amount of ice produced 
and sold are called fixed expense. The other 
classification of expense is that which is 
variable. This expense increases or de- 
creases in direct proportion to the amount 
of ice produced or sold. According to the 
calculations testified to by Mr. Stevens 
under this theory, the actual damages sus- 
tained by appellant amounted to $17,948.34, 
which, when trebled under the provisions 
of KRS 365.070, amount to $53,845.02. 

Appellees contend there are several falla- 
cies in appellant’s computation of damages. 
In view of the fact there was no award of 
damages, we are not concerned at this time 
with the contentions of the parties in this 
respect. 
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Appellees further contend that an award 
of treble damages under KRS 365.070 would 
be a punishment of appellees, automatic 
under the statute, with no degree of discre- 
tion permissible, which might be followed 
by prosecution under KRS 365.990, and in 
the event criminal prosecution is instituted 
against them under this statute it could 
subject them to double jeopardy in direct 
contravention of section 13 of our State 
Constitution. We think the proper time to 
raise this question would be when appellees 
are prosecuted under the criminal provi- 
sions of this statute. However, we observe 
that in Chiles v. Drake, 59 Ky. Reports 146, 
the court considered a similar question and 
decided it adversely to the contention now 
being made. 

We conclude that the appellees were shown 
to have violated the provisions of KRS 
365.050 and were properly enjoined under 
KRS 365.070. And we also find that the 
appellant was entitled to damages. 

Wherefore, the judgment is affirmed on 
cross-appeal and is reversed on the dircet 
appeal, with directions to ascertain and 
award damages. 


[7 68,155] State of Missouri, on the Information of John M. Dalton, Attorney 
General v. Miles Laboratories, Inc., McKesson and Robbins, Inc., McPike Drug Com- 
pany, McPike, Inc., C. D. Smith Drug Company, St. Louis Wholesale Drug Company, 


and Meyer Bros. Drug Company. 


In the Supreme Court of Missouri. En Banc. September Session, 1955. No. 42,152. 


Filed October 10, 1955. 


Missouri Antitrust Laws 


Combinations and Conspiracies under St 


ate Laws—Practices—Resale Price Fixing— 


Legality—Evidence of Understanding.—A manufacturer of proprietary medicines (which 
distributed its products in Missouri by selling to retailers through wholesalers under con- 
signment contracts, by selling directly to other wholesalers, and by selling directly to 
large retailers) violated the Missouri antitrust laws by entering into understandings with 


two large Kansas City retailers which were designed to maintain the resale price of one 
of the manufacturer’s products and which tended to lessen competition in the sale of 
the product. The manufacturer’s contention that the Missouri antitrust laws condemn 
only understandings among competitors to fix resale prices and do not condemn vertical 


understandings to fix resale prices was rejec 


ted. The understandings between the manu- 


facturer and the retailers did not have to be expressed in words and proven by direct 
evidence to establish their illegality. An understanding violative of the Missouri antitrust 
laws may be implied and may be proved by facts and circumstances. The fact that the 
retailers sold the product at less than the manufacturer’s suggested price did not tend- 
to disprove the existence of the unlawful understandings because parties to unlawful as 
well as lawful understandings may, for selfish purposes, violate them. However, an 
unlawful agreement to maintain resale prices may not be inferred from uniformity of 
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prices charged for a product, absent any showing that such uniformity is an artificial 
condition. Therefore, there was insufficient evidence that the manufacturer's activities 
resulted in a system of implied agreements or understandings to maintain resale prices 
throughout the state. 


See Combinations and Conspiracies, Vol. 1, { 2335.27; Resale Price Fixing, Vol. 1, 
q 3055. 


Combinations and Conspiracies under State Laws—Practices—Refusal to Deal— 
Legality—A manufacturer of proprietary medicines, which consistently followed the 
policy of refusing to sell its products to dealers who did not maintain its suggested 
minimum retail prices, violated the Missouri antitrust laws by entering into a combination 
with dealers of its products for the purpose of refusing to sell to a retailer who sold 
one of its products at less than its suggested price. The evidence established that the 
manufacturer attempted to cut off the retailer’s source of supply, and that one of the 
manufacturer’s salesmen induced wholesalers to agree that each would try to cooperate 
with the manufacturer in refusing to supply the retailer. The manufacturer’s defense that, 
under the “single trader doctrine,” one engaged in a private business may sell or refuse 
to sell to whomever he pleases was rejected. The court held that there is an obvious 
difference between a mere refusal to sell and an agreement or understanding to maintain 
resale prices, and that the doctrine affords no license for a combination forbidden by the 
Missouri antitrust laws. 


See Combinations and Conspiracies, Vol. 1, § 2337.27. 


Combinations and Conspiracies under State Laws—Practices—Price Fixing—Consign- 
ment Contracts.—Consignment contracts between a manufacturer of proprietary medi- 
cines and Missouri wholesalers which provided that the manufacturer would furnish a 
consigned stock of its products to the wholesaler, that the manufacturer reserved the 
right to designate the purchasers from whom the wholesaler should or should not solicit 
orders, that the manufacturer reserved absolute title to the products until delivery to 
the purchaser, that the wholesaler would fill orders only at stated prices and: discounts 
and would remit to the manufacturer the proceeds of sales less the wholesaler’s com- 
mission, and that the wholesalers would not enter into any contract under the fair trade 
laws or otherwise suggest the prices at which any purchaser should resell the products 
were not illegal under the Missouri antitrust laws. The relationship between the manu- 
facturer and the wholesalers was that of principal and agent, and the wholesalers’ guaranty 
of payment for products sold through them did not affect that relationship. Therefore, 
proof that the wholesalers entered into such consignment contracts could not justify a 
finding that the wholesalers violated the Missouri antitrust laws. 


See Combinations and Conspiracies, Vol. I 4 23s 


Combinations and Conspiracies under State Laws—Procedure—Proof—Statute of 
Limitations.—In an action charging violations of the Missouri antitrust laws, an under- 
standing entered into more than three years (the applicable statute of limitations) prior 
to the institution of the action can be used as evidence of antitrust violations since the 
applicable limitation period does not refer to the date of entry into the forbidden under- 
standing but rather to the date of the last proven act under such understanding. 


See Combinations and Conspiracies, Vol. 1, § 2427, 2431. 


Combinations and Conspiracies under State Laws—Procedure—Penalties—In an 
original proceeding in quo warranto in which a foreign corporation (registered and qualified 
to do business in Missouri) was found guilty of violating the Missouri antitrust laws, 
the assessment of a fine of $5,000 and costs against the corporation, in lieu of forfeiture 


of its right and privilege to do business in Missouri, was held to constitute a reasonable 
penalty. 


See Combinations and Conspiracies, Vol. 1, | 2423.27. 
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Jonn M. Dalton, Attorney General, and Robert R. Welborn, 


Assistant Attorney General, Jefferson City, Mo. 


For the respondents: 


Verne G. Cawley, Elkhart, Ind.; James C. Wilson, Kansas 


City, Mo.; Colvin A. Peterson, Kansas City, Mo.; James M. Douglas, St. Louis, Mo.; 
Blackmar, Swanson, Midgley, Jones & Eager, Kansas City, Mo.; and Brown, Douglas & 


Brown, St. Joseph, Mo. 


Original Proceeding in Quo Warranto 
[Appeal by State] 


A. P. Stone, Jr., Judge, Springfield Court 
of Appeals, sitting as Special Judge by 
transfer order [Jn full text]: This original 
proceeding in quo warranto was instituted 
by the filing on June 29, 1950, of an infor- 
mation charging seven corporate respondents 
with violations of the Missouri anti-trust 
statutes. Sections 416.010 to 416.040, incl. 
(All statutory references herein are to RSMo 
1949, V. A. M.S.) After the filing of sepa- 
rate answers by respondents, an order was 
entered on November 13, 1950, appointing 
Lyman Field, Esq., as special commissioner 
to take evidence upon the issues joined and 
to report the evidence thus taken, together 
with his findings of fact and conclusions of 
law. Following extended hearings, our 
commissioner filed his report on September 
8, 1953, in which he concluded that none of 
the respondents had violated the Missouri 
anti-trust statutes as charged in the infor- 
mation. The Attorney-General (hereinafter 
referred to as relator) excepts to the com- 
missioner’s findings and conclusions only as 
to Miles Laboratories, Inc. (hereinafter re- 
ferred to as Miles). 


[Distribution Practices of Defendant] 


Miles is an Indiana corporation duly 
registered and qualified to do business in 
Missouri, which manufactures and sells 
throughout the United States several brand- 
name proprietary medicines. However, the 
evidence was confined, almost entirely, to 
distribution and sale of a single product, 
Alka-Seltzer, which, during the period un- 
der consideration, i. e., three years prior to 
June 29, 1950,’ was distributed by Miles in 
Missouri in three ways, to-wit, (1) by sales 
to retailers through nine drug wholesalers 
(including the other six respondents in this 
case, hereinafter referred to as the other 
respondents), who were appointed by Miles 
as del credere factors, (2) by direct sales 


to approximately one hundred thirty other 
wholesalers in Missouri, and (3) by direct 
sales to approximately seventy-five large 
retailers, including Katz Drug Company, 
operating a chain of drug stores in Kansas 
City and elsewhere, and (prior to May, 
1949) Milgram Food Stores, Inc., operating 
a chain of grocery supermarkets in Kansas 
City. With each of the nine drug whole- 
salers in Missouri (as well as drug whole- 
salers throughout the nation) who were 
appointed as del credere factors, Miles en- 
tered into a written consignment agreement 
providing, among other things, that Miles 
would furnish a consigned stock of its 
products to the factor, that Miles reserved 
the right to designate the purchasers from 
whom the factor should or should not solicit 
orders for the consigned Miles products and 
reserved absolute title to such products until 
delivery to the purchasers thereof, that the 
factor would fill orders only at stated prices 
and discounts and would remit promptly to 
Miles the proceeds of sales of Miles products 
less the factor’s commission, and that the 
factor would “not enter into any contract 
under the fair trade laws or otherwise 
suggest the prices at which any purchaser 
of said products shall resell the same.” 
Noting that relator had conceded his in- 
ability to find any Missouri case indicating 
that such consignment agreements violate 
our anti-trust statutes, and pointing out that 
the relationship between Miles and _ its 
factors was that of principal and agent 
[State ex rel. Parker v. Thompson, 120 Mo. 
12, 20, 25 S. W. 346, 348] and that the 
factors’ guaranty of payment for Miles 
products sold through them did not affect 
that relationship [Swman v. Inman, 6 Mo. 
App. 384], our commissioner properly con- 
cluded that the evidence as to the other 
respondents, limited as it was to proof of 
execution of the consignment agreements 
and dealings in strict accordance therewith, 
was wholly insufficient to justify a finding 
against those respondents. 


1 Section 516.360, the three-year statute of 
limitations, is applicable in proceedings under 
the Missouri anti-trust statutes. State ex Inf. 
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[Alleged Antitrust Violations] 


We turn to the issue as to Miles. The 
information closely follows the language of 
Sections 416.010 to 416.040, incl.” and in 
general terms charges violations of each of 
those statutes. However, the gravamen of 
relator’s charge is that Miles was guilty of 
so-called vertical price-fixing, i. e., the fixing 
and maintenance of resale prices; and, the 
determinative questions here are (1) whether 
Miles entered into any arrangement, agree- 
ment or understanding to fix or maintain 
the resale price of Alka-Seltzer or to lessen 
full and free competition in the sale thereof 
and (2) if so, whether such action violated 
the Missouri anti-trust statutes. Having 
found that “no price-fixing agreements were 
shown or proved by the evidence,” our com- 
missioner deemed it unnecessary to rule the 
second question. Although a commissioner’s 
findings may be persuasive [State ex Inf. 
Barker v. Armour Packing Co., 265 Mo. 121, 
TAAS S761 SPUWE S82) 8S 72 C)hemcase ts 
here for our weighing upon the law, and for 
our examination upon the evidence, as we 
may find it to be from the record” [State 
ex Inf. Attorney General v. Arkansas Lumber 
Co., 260 Mo. 212, 274-275, 169 S. W. 145, 
164-165] and the ultimate responsibility for 
determination of both issues of fact and 
questions of law rests upon us. 


[Price Maintenance Policy] 


As readily acknowledged by its President, 
Mr. Walter R. Beardsley, Miles has “strongly 
advocated” and supported fair trade legis- 
lation throughout the nation and has been 
a leader in procuring enactment of such 
legislation in forty-five states, Missouri be- 


2 Section 416.010 provides that ‘‘Any person 
who shall create, enter into, become a member 
of or participate in any pool, trust, agreement, 
combination, confederation or understanding 
with any person or persons in restraint of trade 
or competition in the * * * purchase or sale of 
* * *® any article or thing bought or sold what- 
soever, shall be deemed and adjudged eullty of 
a conspiracy in restraint of trade * * *,’’ 

Section 416.020 provides that ‘‘Any person 
who shall create, enter into, become a member 
of or participate in any pool, trust, agreement, 
combination, confederation or understanding 
with any other person or persons to regulate, 
control or fix the price of * * * any article 
or thing whatsoever, of any class or kind 
bought or sold, * * * or to maintain said price 
when so regulated or fixed, * * * shall be 
deemed and adjudged guilty of a conspiracy in 
restraint of trade * * *,”’ 

Section 416.040 provides that ‘‘All arrange 
ments, contracts, agreements, combinations or 
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ing one of only three states which does not 
have a fair trade act. (The other two are 
Texas and Vermont.) Since 1934, Miles has 
followed consistently the policy of refusing 
to sell Alka-Seltzer to those who do not 
maintain the suggested minimum retail 
prices of 49¢ for the “60¢ size” and 24¢ for 
the “30¢ size.” Lists showing Miles’ sug- 
gested minimum retail prices for all of its 
products have been published and distrib- 
uted to both wholesalers and retailers, and 
its salesmen, stich as Jacob Raca, Jr., who 
traveled the northern half of Missouri (in- 
cluding Kansas City) during the period 
under consideration here, have been in- 
structed to check advertised and “shelf” 
prices on Miles products and to report any 
“price violations” to their superiors promptly. 
It is apparent from the record that Miles’ 
price maintenance policy has become well 
known in the drug industry. As stated by 
Mr. Morris R. Shlensky, Executive Vice- 
President and General Manager of Katz, 
Miles is one of the “very few” drug sup- 
pliers “who are sincere about * * * adher- 
ence to suggested minimum prices” and “are 
really severe in their policing of their 
(price) policy.” 

Shortly after Milgram began to handle 
drug items about 1940, a sales representative 
of Miles, Stair by name, called on John W. 
Mabry, then manager of Milgram’s drug 
department, and “talked about their sug- 
gested price.” Mabry told Stair that “we 
will try to go along” with Miles’ price 
maintenance policy and, as Mabry con- 
strued it, he “made a promise” that “we 
would get their (Miles) suggested prices.” 
So long as Mabry continued as manager of 
its drug department, Milgram did maintain 


understandings made or entered into between 
any two or more persons, designed or made 
with a view to lessen, or which tend to lesson, 
lawful trade, or full and free competition in 
the * * * sale in this state of any * * * article, 
or thing bought and sold, of any class or kind 
whatsoever, * * * and all arrangements, con- 
tracts, agreements, combinations or understand- 
ings made or entered into between any two or 
more persons which are designed or made with 
a view to increase, or which tend to increase, 
the market price of any * * * article or thing, 
of any class or kind whatsoever bought and 
sold, * * * are hereby declared to be against 
public policy, unlawful and void; and any per- 
son or persons creating, entering into, becom- 
ing a member of or participating in such 
arrangements, contracts, agreements, combina- 
tions or understandings shall be deemed and 
adjudged guilty of a conspiracy in restraint of 
trade;* fi4:7 
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Miles’ suggested minimum retail prices, ex- 
cept for one brief reduction (subsequently 
discussed with a Miles representative) to 
meet a price advertised by a local com- 
petitor who “made a mistake.” When 
Mabry was transferred to another depart- 
ment and Sheldon Levine became manager 
of Milgram’s drug department about 1946, 
Mabry told Levine (to use Mabry’s lan- 
guage) “that I agreed to kind of go along 
with their (Miles) policy of suggested re- 
tail prices” or (to use Levine’s language) 
“that he (Mabry) had agreed to maintain 
that price with Miles”; and, Miles’ sug- 
gested minimum retail prices were respected 
and maintained until March, 1949, when 
Levine “thought it was good business’ to 
cut the price of Alka-Seltzer and advertised 
the “60¢ size” first for 39¢ and later for 35¢. 


In May, 1949, Maurice Blond, Katz’ mer- 
chandise manager, called Perry L. Shupert, 
Miles’ sales manager, at Miles’ home office 
in Elkhart, Indiana, and told Shupert that 
Katz “no longer could ignore’ Milgram’s 
advertised prices on Alka-Seltzer and in- 
tended to meet competition. Shupert “re- 
quested that we do nothing about meeting 
competitive situations.” Within a few days, 
Kendall McKee, Miles’ division sales man- 
ager from Chicago, and Raca, Miles’ local 
representative, conferred personally with 
Katz’ Shlensky and Blond, who again urged 
that “we should be allowed to go along and 
meet the competitive situation” created by 
Milgram’s advertised prices. McKee “re- 
quested that we not go ahead”; and, after 
Katz’ Shlensky had talked over long dis- 
tance with Beardsley, Miles’ president, Katz 
decided to maintain Miles’ suggested prices 
on Alka-Seltzer for the time being. 

Levine, Milgram’s drug manager, having 
refused Shupert’s telephonic request and 
McKee’s personal request to raise Muil- 
gram’s retail price on Alka-Seltzer to Miles’ 
suggested minimum, Miles’ Shupert wrote 
Raca, Miles’ local representative, on May 
13, 1949, that Levine had been notified “that 
we would refuse to sell him any more mer- 
chandise,” and that “We will write all 
wholesalers in the area which services all 
of their outlets, advising them not to ac- 
cept any orders for merchandise.’ In the 
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meantime, you will have to do a thorough 
job of policing your wholesalers in the 
Kansas City area to determine whether 
or not any of these tobacco, candy or gro- 
cery jobbers sell Milgram any of our prod- 
ucts.” Shupert also asked Raca over long 
distance to “see if I (Raca) can find out 
where he (Milgram’s Levine) is getting any 
Alka-Seltzer and they can cut him off.” In 
response to Shupert’s requests for “a thor- 
ough job of policing * wholesalers” (not con- 
fined to factors), Raca said that he called 
on seven wholesalers (only three of whom 
were factors) and told each, in substance, 
that Miles “was having trouble with Mil- 
gram over the price violation” as to Alka- 
Seltzer and ‘‘we would like to have them 
cooperate with us and not to sell” any Miles 
products to Milgram. According to Raca, 
each wholesaler’s representative said that 
“he would try to cooperate with us.” The 
only such representative who testified, G. 
E. Stockton of Gibson Products Company 
(not a factor), stated that he had told Raca 
that “I would work with him,” although 
admitting on cross-examination a secret in- 
tention to sell Miles products to Milgram 
whenever he could. 


After the early part of May, 1949, Mil- 
gram’s orders to Miles’ home office were not 
filled, but Milgram subsequently obtained 
Alka-Seltzer by purchase from the Plattner 
Company, a Kansas City wholesaler, pur- 
suant (as Levine averred but Raca denied) 
to arrangement made by Raca contrary to 
his employer’s direction. In any event, Mil- 
gram continued to advertise Alka-Seltzer at 
prices below those “suggested” by Miles, so 
Katz’ Shlensky again complained to Miles’ 
Shupert. By letter dated June 2, 1949, Shu- 
pert told Raca of a long distance telephone 
call “just received” from Shlensky, in- 
structed Raca “to send us copies of the 
news items showing all of the price viola- 
tions by the Milgram people,” and said “I 
want to catition you about selling to any 
tobacco, candy, notion, grocery jobbers, etc., 
quantities beyond their normal requirements 
and purchases they have made heretofore.” 
On June 24, 1949, Miles’ Shupert wrote 
Raca that “we are checking on several of 
their (Milgram’s) sources of supply and if 


3 Perhaps significantly, Shupert did not tes- 
tify; but, John A. Cawley, Miles’ Assistant 
Secretary ‘in charge of all of the fair trade 
problems of the company,” denied that ‘‘all 
wholesalers in the area’’ had been written but 
produced a copy of a letter addressed on May 
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16, 1949, to thirty-six drug wholesalers in Mis-_ 
souri, Kansas, Nebraska, Iowa and Illinois, who 
had been appointed as del credere factors, in 
which Miles requested ‘‘your cooperation, until 
otherwise notified, by refusing to sell” any 
Miles products to Milgram. 
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we can get complete evidence we will stop 
their activities along this line.” And, in his 
letter of October 19, 1949, Shupert again ad- 
monished Raca “that you should carefully 
watch any account in your territory that 
might be supplying them (Milgram) with 
this merchandise,’ warned him that Mil- 
gram “could very easily be buying Alka- 
Seltzer from one of your tobacco or candy 
accounts” (none of whom were shown to 
have been factors), pointedly told Raca that 
‘Sf you can find if any of them have sold 
any merchandise to Milgram * * * you 
should warn them that Milgram should 
not be sold,” and assured him that “if you 
can find out any information through any 
employee in their (Milgram’s) warehouse as 
to where they can get this merchandise, it 
certainly would be a feather in your hat be- 
cause we would cut them off immediately.” 


Katz’ Shlensky and Blond, who had been 
“biding time” while Miles unsuccessfully 
sought to ascertain and cut off Milgram’s 
source of supply, finally concluded that “we 
were not going to ignore” the Milgram 
competition any longer, “whatever conse- 
quences * might come.” Having “prepared 
ourselves by having a very heavy quantity 
of merchandise in the warehouse,” Katz 
advertised the “60¢ size” of Alka-Seltzer for 
33¢ on Sunday, October 30, 1949. The fol- 
lowing day Philip Small, president of Park- 
view Drugs, Inc., operating seventeen drug 
stores in Kansas City, sent Miles a copy 
of the Katz advertisement, assuring Miles 
in the letter of transmittal that “the price 
of Alka-Seltzer has always been maintained 
according to your wishes at 49¢ by all drug 
chains during the past years,” pointing out 
that “Alka-Seltzer has been broken to 33¢” 
by Katz, inquiring about “your attitude in 
this matter,’ and affirming Parkview’s de- 
sire “to work with you as we have done in 
the past.’ Miles’ Raca also reported the Katz 
advertisement to his superior, McKee. 


“Within the next day or two,” President 
Beardsley of Miles called Katz’ Shlensky 
over long distance. Shlensky pointed out to 
Beardsley that Katz “had, at the expendi- 
ture of many millions of dollars, built up a 
reputation with the public for being severely 
competitive,” that “we were being very em- 
barrassed” by Milgram’s “price competition 
on Miles Alka-Seltzer, that we had taken * 
for an extended period of time and, in co- 
operation with Miles, we hadn’t done any- 
thing about it,” and that “we finally felt that 
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we had to meet competition.” Beardsley 
launched into an extended discussion of price 
maintenance, “confirmed that Miles had been 
the protector of the drug industry or one of 
the most important ones for a good many 
years,’ told Shlensky that he “should be 
ashamed to talk about meeting grocery store 
competition,” and “asked that we discon- 
tinue advertising any cut price on Miles 
Alka-Seltzer.” After some discussion of “the 
penalty of not adhering to their (Miles’) 
price policy,’ Shlensky suggested that, if 
Miles should refuse to sell Katz in Kansas 
City, perhaps Miles would continue to sell 
Katz in “fair trade states.” Beardsley “re- 
fused to go along with us on that” and 
bluntly ‘‘fasked me (Shlensky) what we pro- 
posed to do.” Shlensky said that “we would 
talk it over.” The following day Shlensky 
called Beardsley, who was “very happy” 
when Shlensky told him that “we had de- 
cided to go along with Miles Laboratories 
on maintenance of prices” and “we would 
immediately discontinue the practice of cut- 
ting prices.” Miles’ Shupert promptly wrote 
Small, Parkview’s president, “that we have 
contacted Katz * * and straightened out 
this matter satisfactorily—thank you very 
much for calling it to our attention.” There- 
after, Katz observed Miles’ suggested mini- 
mum retail prices until another quo warranto 
proceeding against other respondents “was 
settled.” Katz’ Shlensky “knew then that 
Miles would not refuse to sell us if we cut 
prices, and we immediately started to meet 
competition and to cut prices on Alka- 
Seltzer” and ‘‘we have been ever since.” 


[Refused To Sell—Single Trader Doctrine] 


The foregoing review of the evidence 
bearing on the Milgram-Katz affair will suf- 
fice to show Miles’ avowed desire and obvi- 
ous efforts to cut off Milgram’s source of 
supply of Miles’ products, whatever and 
wherever that source might have been; and, 
since Miles’ Raca induced four wholesalers 
(in addition to three factors) to agree that 
each “would try to cooperate with us” in 
refusing to supply Milgram, the record fairly 
supports a findings that Miles entered into 
a combination, agreement or understanding, 
in direct violation of Section 416.010, for the 
purpose of refusing to sell to Milgram. Em- 
pire Storage & Ice Co. v. Giboney [1946-1947 
Trade Cases { 57,611], 357 Mo. 671, 675-676, 
210 S. W. 2d 55, 57(2), and cases there cited; 
affirmed [1948-1949 TrapE Cases { 62,391] 336 
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U.S. 490, 69 S. Ct. 684, 93 L. Ed. 834. How- 
ever, we need not and do not rest our dis- 
position of the case on such finding, for, in 
our view of the evidence, Miles also entered 
into resale price maintenance understand- 
ings with Milgram and with Katz. 


Miles’ defense is anchored to the “single 
trader doctrine,’ recognized in both our 
state * and federal ® courts, that one engaged 
in a private business may buy from whom- 
soever he pleases and may sell, or refuse to 
sell, to whomsoever he will. But, there is 
an obvious difference between a mere re- 
fusal to sell and an agreement or under- 
standing to fix or maintain retail prices 
[ United States v. A. Schrader’s Son, 252 U. S. 
85, 99, 40 S. Ct 251, 64 L. Ed. 471, 475], 
even though the path between the two may 
be narrow [United States v. Bausch & Lomb 
Optical Co., [1944-1945 Traber CasEs { 57,224], 
BP TL Sy ACE TO, OS) Cig 0b to es ak 
1024, 1039] and the line of demarcation may 
be indistinct and may defy precise definition. 
Shakespeare Co. v. Federal Trade Commission, 
6 Cir., 50 F. 2d 758. 760; Toledo Pipe-Thread- 
ing Mach. Co. v. Federal Trade Commission, 
GuGn iyi. 2d-337,0642) VAnd? the single 
trader doctrine, as stated in the leading case 
of United States v. Colgate Co., 250 U. S. 300, 
39 S. Ct. 465, 63 L. Ed. 992, 7 A. L. R. 443, 
has been “much hedged about by later cases,” 
confers only a “limited dispensation” [Times- 
Picayune Pub. Co. v. United States [1953 
Trape Cases 67,494], 345 U. S. 594, 626, 73 
S. Ct. 872, 97 L. Ed. 1277, 1299-1300], and 
certainly affords no license for a combina- 
tion, agreement or understanding forbidden 
by our anti-trust statutes. Dietrich v. Cape 
Brewery & Ice Co., 315 Mo. 507, 521, 286 
S. W. 38, 43. In respect to the so-called 
Milgram-Katz affair, Miles was not content 
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to pursue a policy of mere refusal to sell, 
and its activities cannot be justified under 
the single trader doctrine. 


| Evidence of Understanding | 


We have not overlooked Shlensky’s an- 
swer on cross-examination, on which Miles 
leans heavily, that “we never had an agree- 
ment with Miles, no, just an understanding” ; 
but, when read im context, that statement 
simply tends to confirm the existence of an 
unlawful and prohibited “understanding”. 
Miles’ contention that, as used in Sections 
416.010 to 416.040, incl., the term “under- 
standing” connotes “an agreement of opinion 
or feeling’ [Webster's New International Dic- 
tionary, 2nd Ed., p. 2769] rather than mere 
knowledge, discernment or comprehension [cf. 
United States v. United Shoe Machmery Co., 
D. C. Mo., 234 F. 127, 148] may be con- 
ceded. But, a combination, agreement or 
understanding violative of our anti-trust 
statutes may be either express or implied ° 
and may be proved as effectively by facts 
and circumstances as by direct evidence.’ 
“When people set out to do acts that are 
either mala in se or mala prohibita, they do 
not put up a sign over the door, or a stamp 
on the act, declaring their purpose and in- 
tent” [State ex rel. Crow v. Firemen’s Fund 
Insurance Co., 152 Mo. 1, 40, 52 S. W. 595, 
606]; but, “in the field of illegal bargains the 
parties often take pains not to put into ex- 
press words, either oral or written, a prom- 
ise that is illegal but is in fact included by 
tacit understanding.” Corbin on Contracts, 
Volume 1, Section 18, p. 36. Read with the 
foregoing in mind, the voluminous record in 
this case satisfies and convinces us that 
Katz not only had an understanding of 
Miles’ price maintenance policy and the 


4 Dietrich v. Cape Brewery & Ice Co., 315 Mo. 
507, 520-521, 286 S. W. 38, 43(14); Staroske v. 
Pulitzer Pub. Co., 235 Mo. 67, 79, 138 S. W. 36, 
39-40(9); State ex rel. Crow v. Firemen’s Fund 
Ins. Co., 152 Mo. 1, 46, 52S. W. 595, 608; Heim 
Brewing Co. v. Belinder, 97 Mo. App. 64, 69, 
71S. W. 691, 692. 

5 United States v. Colgate & Co., 250 U. S. 300, 
307, 39 S. Ct. 465, 63 L. Ed. 992, 997(3), 7 
A. L. R. 443, 448; Federal Trade Commission v. 
Gratz, 253 U. S. 421, 428-429, 40 S. Ct. 572, 64 
L. Ed. 993, 996; Federal Trade Commission V. 
Raymond Bros.-Clark Co., 963) U.S. 565, 573, 
44 S. Ct, 162, 68 L. Ed. 448, 455(2); Nelson 
Radio & Supply Co. v. Motorola, 5 Cire splg52 
TRADE CASES { 67,386], 200 F. 2d 911, 914(7), 
certiorari denied 345 U. S. 925, “EAS (Cin ED 
97 L. Ed. 1356; Adams-Mitchell Co. v. Cam- 
bridge Distributing Con, Be Gis jEeadagenl 
TRADE CASES f 62,856], 189 F. 2d 913, 916 (4). 
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6 State ex Inf. Hadley v. Standard Oil Co., 
218 Mo. 1, 458, 116 S. W. 902, 1046, affirmed 224 
UW <=. 270, 32 Slict. 406, 56 Ly Hay 760; ct 
Frey & Son v. Cudahy Packing Clos, Axe) (Wh SX 
208, 210, 41 S. Ct. 451, 65 L. Ed. 892, 894-895 (2) ; 
Federal Trade Commission v. Beech-Nut Pack- 
ing Co., 257 U. S. 441, 455, 42 S. Cte 500 66 
L. Ed. 307, 314, 19 A. L. R. 882. 

1 Dietrich v. Cape Brewery & Ice Co., supra, 
315 Mo. loc. cit. 520, 286 S. W. loc. cit. 43(11); 
State ex Inf. Attorney General v. Arkansas 
Lumber Co., supra, 260 Mo. loc. cit. 306, 169 
S. W. loc. cit. 174(20); Hastern States Retail 
Lumber Dealers’ Ass’n v. United States, 234 
U. S. 600, 612, 34 S. Ct. 951, 58 L. Ed. 1490, 1499, 
L. R. A. 1915A 788; Thomsen Vv. Cayser, 243 
U. S. 66, 84, 37 S. Ct. 353, 61 L. Ed. 597, 605-606. 
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probable consequences of refusal to follow 
it (to which, as Miles contends, Katz’ “under- 
standing” was limited) but also had an 
understanding with Miles as to maintenance 
of the retail price of Alka-Seltzer. 


[Resale Price Understanding] 


We are persuaded also that, about the 
time Milgram began to handle drug items 
in 1940, Miles and Milgram entered into an 
understanding as to maintenance of the re- 
tail price of Alka-Seltzer. Although this was 
more than three years prior to institution of 
this proceeding, the applicable limitation pre- 
scribed by Section 516.130 does not refer to 
the date of entry into the forbidden agree- 
ment or understanding but rather to the 
date of the last proven act thereunder [State 
on Inf. of Taylor v. American Ins. Co., 355 
Mo. 1053, 1118-1119, 200 S. W. 2d 1, 43(28) ; 
State ex Inf. Attorney General v. Arkansas 
Lumber Co., supra, 260 Mo. loc. cit. 292, 169 
S. W. loc. cit. 170(15)]; and, in the instant 
case, the parties continued to act under the 
same understanding until Milgram’s Levine, 
by advertisement of reduced prices in March, 
1949, touched off the chain reaction which 
resulted in institution of this proceeding on 
June 29, 1950. 


That Katz (after another quo warranto 
proceeding against other respondents “was 
settled”) and Milgram (in March, 1949) sold 
Alka-Seltzer at reduced prices and thus 
“were treacherous” to Miles does not tend 
to disprove existence of the unlawful under- 
standings as to retail price maintenance, for 
parties to unlawful as well as lawful under- 
standings may, for selfish purposes, violate 
them. State ex rel. Crow v. Firemen’s Fund 
Ins. Co., supra, 152 Mo. loc. cit. 40, 52 S. W. 
loc. cit. 606 


[Legality of Vertical Price Fixing] 


Finding that Miles entered into under- 
standings with Katz and with Milgram, 
which were designed to maintain the resale 
price of Alka-Seltzer and tended to lessen 
full and free competition in the sale thereof, 
it becomes necessary to rule the issue, pre- 
sented as one of first impression in this 
jurisdiction, as to whether vertical resale 
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price maintenance agreements or understand- 
ings are within the prohibition of our anti- 
trust statutes. We have examined all of the 
numerous cases cited by diligent and re- 
sourceful counsel (most of which are dis- 
cussed in the annotations at 7 A. L. R. 449, 
LOW ATE eR 925 2 Acme leere Re gel OS Zome 0) 
AY Te Ra 1331 and 12504. LAR 1335) beara 
ing upon the validity of vertical price main- 
tenance agreements at common law. ‘The 
federal courts held that such agreements 
were invalid at common law;* but, as the 
cited A. L. R. annotations demonstrate, there 
was hopeless confusion in the holdings of 
the state courts. We need not and do not 
pursue the debatable question as to whether 
the St. Louis Court of Appeals, in the only 
Missouri case in which this subject has been 
mentioned [Clark v. Frank, 17 Mo. App. 602], 
held (or intended to hold) that resale price 
maintenance agreements were valid under 
the common law in Missouri, for the instant 
inquiry is whether such agreements are 
valid under our anti-trust statutes which are 
highly salutary and remedial in their pur- 
pose [State v. Green, 344 Mo. 985, 988, 130 
S. W. 2d 475, 476(2)] and were enacted in 
aid of and to supplement the common law. 
State ex Inf. Hadley. v. Standard Oil Co., 
supra, 218 Mo. loc. cit. 359-360, 425, 116 S. W. 
loc. cit. 1012, 1034. 


Our Missouri anti-trust law is written in 
such plain and comprehensive language that 
this court on one occasion thought that it 
“leaves scant room for construction” [State 
ex rel. Kimbrell v. People’s Ice, Storage & 
Fuel Co., 246 Mo. 168, 221, 151 S. W. 101, 118] 
and later said that it “is so explicit and all- 
inclusive in its language that there is left 
no room for construction by the courts.” 
State ex rel. Barrett v. Boeckeler Lumber Co., 
301 Mo. 445, 544, 256 S. W. 175, 204. Sections 
416.010 and 416.020 denounce and condemn 
any person entering into any combination, 
agreement or understanding with any other 
person or persons (note the use in the dis- 
junctive of both singular and plural) in re- 
straint of trade or competition or to regulate, 
control, fix or maintain the price of any 
article; and, Section 416.040 is directed against 
all arrangements, contracts, agreements, com- 
binations or understandings between any two 


8 Boston Store of Chicago v. American Grapho- 
phone Co., 246 U. S. 8, 25, 38 S. Ct. 257, 62 
L. Ed. 551, 559(3); Butterick Co. v. Federal 
Trade Commission, 2 Cir., 4 F. 2d 910, 912(2), 
certiorari denied 267 U. S. 602, 45 S. Ct. 462, 
69 L. Ed. 808; Waltham Watch Co. v. Keene, 
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U. S. 724, 34S. Ct. 602, 58 L. Ed. 815; Kellogg 
Toasted Corn Flake Co. v. Buck, D. C. Cal., 
208 F. 383. 
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or more persons designed or tending to lessen 
full and free competition in, or to increase 
the market price of, any product. Any re- 
ported opinion should be read in the light 
of the facts of that particular case,’ and it 
would be unfair as well as improper “to give 
permanent and controlling effect to casual 
statements outside the scope of the real in- 
quiry” [Rauch v. Metz, Mo., 212 S. W. 353, 
357(3)] in the cases cited by Miles,” none of 
which involved or ruled the validity of re- 
sale price maintenance agreements but upon 
which Miles here relies to establish that 
“the Missouri anti-trust laws condemn only 
(horizontal) combinations among competi- 
tors absent a monopoly.” Adoption of Miles’ 
theory that our “anti-trust statutes are 
aimed solely at combinations of competi- 
tors,’ or acceptance of Miles’ further con- 
tention that, in any event, a charge of violation 
of our anti-trust statutes “must be based 
upon a body of transactions constituting a 
system of resale price maintenance,” would 
require us to interpolate and read into the 
statutes exceptions which obviously are not 
there and which we have no right to put 
there. State ex rel. Barrett v. Boeckeler Lum- 
ber Co., supra, 301 Mo. loc. cit. 544-545, 256 
S. W. loc. cit. 204. 


But if (contrary to our expressed opin- 
ion) the case at bar afforded any reason or 
basis for judicial construction of the Mis- 
souri anti-trust law, we are reminded that 
the primary rule in statutory construction is 
to ascertain and give effect to the legislative 
intent [see cases collated in West's Mis- 
souri Digest, Vol. 26, “Statutes”, Key No. 
181(1)] and that remedial statutes enacted 
in the interest of the public welfare should 
be construed with a view to suppression of 
the mischief sought to be remedied.” The 
conditions which motivated enactment in 
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1891 of anti-trust legislation in Missouri 
have been recently considered and discussed 
at length in the exhaustive and erudite re- 
port of Special Commissioner Rush H. Lim- 
baugh in State on Inf. Taylor v. Armour & 
Co., No. 42185 [not reported], to which the 
interested are referred’ As was so ably 
demonstrated in that report, nothing in the 
literature or recorded incidents of that pe- 
riod indicates “that the revolt against the 
evils in the business practices of the times 
* 3 ok > % was less determined or less ar- 
ticulate” against vertical price-fixing than 
against horizontal price-fixing, and “there 
is nothing in the provisions of the three sec- 
tions [Sections 416.010, 416.020 and 416.040] 
* * * and nothing in their history which 
indicates that by them the legislature meant 
only to invalidate (horizontal) price-fixing 
combinations among competitors.” 


The record before us is replete with what 
counsel for one respondent aptly denomi- 
nated as “elaborate philosophical discussions” 
concerning the economic desirability vel non 
of fair trade legislation, all of which is be- 
yond and without the pale of our inquiry. 
For, when the legislature, acting within its 
constitutional orbit, has declared the public 
policy of the state, “such declared policy is 
sacred ground which we may not invade” 
[State ex rel. Barrett v. Boeckeler Lumber 
Co., supra, 301 Mo. loc. cit. 544, 256 S. W. loc. 
cit. 204] * and we are not permitted to concern 
ourselves “with the winds of economic doc- 
trine.’ Yankwich, “Competition, Real or 
Soft2”, 14 F. R. D. 199, 216. The proponents 
of fair trade legislation, having been rebuffed 
in their repeated and persistent efforts to 
obtain enactment thereof by our General 
Assembly, may not attain the same end by 
judicial fiat. We are satisfied that, as has 
been stated in respect of the Texas anti- 


9 Morse v. Consolidated Underwriters, 349 Mo. 
785, 789, 163 S. W. 2d 586, 5871); State ex rel. 
Major v. Missouri Pac. Ry. Co., 240 Mo. 35, 
53, 144 S. W. 1088, 1092(6); State ex rel. Chi- 
cago, R. I. & Pac. Ry. Co, v. Smith, 172 Mo. 
446, 460(4), 72 S. W. 692, 695. 

10 State ex Inf. Hadley v. Standard Oil Co., 
swpra, 218 Mo. loc. cit. 416-417, 116 S. W. loc. 
cit. 1031; State ex Inf. Crow V. Continental 
Tobacco Co., 177 Mo. 1, 32, 75 S. W. 787, 746; 
International Harvester Co. v. Missouri, 234 
U. S. 199, 209, 34 S. Ct. 859, 5S law Hid 1276; 
1281, 52L. R. A. (N. S.) 525. 

11 Co-operative Life Stock Commission Co. V. 
Browning, 260 Mo, 324, 344, 168 S. W. 934, 
938(2); State ex rel. Laundry, Inc. v. Public 
Service Commission, 327 Mo. 93, 106, 34 S. W. 
2d 37, 42-43(3); Dodd v. Independence Stove & 
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12 See also Commissioner Limbaugh’s excel- 
lent and enlightening article on “Historic 
Origins of Anti-Trust Legislation,’ 18 M. L. R. 
215-248 (1953). 

13 See also State ex rel. Kimbrell v. People’s 
Ice, Storage & Fuel Co., supra, 246 Mo. loc. cit. 
221-222, 151 S. W. loc. cit. 118(25); Ungted 
States v. Socony-Vacuum Oil Co. [1940-1943 
TRADE CASES { 56,031], 310 U. S. 150, 221-222, 
60 S. Ct. 811, 84 L. Ed. 1129, 1167; Old Dear- 
born Distributing Co. v. Seagram-Distillers 
Corp., 299 U. S. 183, 195-196, tir Se (Cie) SIGHS, Sea 
L. Ed. 109, 120(3), 106 A. L. R. 1476; Hills 
Bros. v. Federal Trade Commission, ORCinae So. 
F, 2d 481, 485-486(11); Miles Laboratories Vv. 
Seignious, D. C. S. C., 30 F. Supp. 549, 552-553. 
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trust statutes which are “very similar” to 
ours [State ex Inf. Hadley v. Standard Oil 
Co., supra, 218 Mo. loc. cit. 361, 116 S. W. 
loc. cit. 1013], “(i)t is certainly the intention 
of our anti-trust laws to guarantee dealers in 
this state the untrammeled right to sell 
goods, wares, merchandise, and products 
owned by them at such prices as they may 
determine” [Ford Motor Co. v. State, 142 
Tex. 5 [1940-1943 TrapE Cases { 56,290], 175 
S. W. 2d 230, 235(14)]; and, we conclude, as 
did Commissioner Limbaugh in the Armour 
case, that there is no escape from the con- 
clusion that vertical agreements or under- 
standings for fixing or maintaining resale 
prices are within the prohibition of our Mis- 
souri anti-trust statutes.% 


[Violation in Kansas City Area] 


Our finding that Miles entered into il- 
legal resale price maintenance understand- 
ings with Katz and Milgram makes it 
unnecessary to review and discuss the evi- 
dence pertaining to administration of Miles’ 
“refusal to sell policy” elsewhere in Mis- 
souri. It will suffice to point out that an 
unlawful agreement to fix or maintain prices 
may not be inferred from uniformity of 
prices charged for a given article, absent 
any showing that such uniformity is an arti- 
ficial condition,” and that, considered in the 
light of this principle, the evidence in the 
instant case affords insufficient support for 
relator’s contention that Miles’ activities 
“resulted in a system of implied agreements 
and understandings with retailers through- 
out the state.” 


[Penalty] 


The record before us reflects no challenge 
of or threat to Miles’ resale price mainte- 
nance policy in the Kansas City area, other 
than that posed by the sales of Alka-Seltzer 
at reduced prices by Katz and Milgram, 
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who are in that market the leading “cut- 
rate” competitors in drug sundries, as was 
stated by Parkview’s Small whose seventeen 
drug stores in Kansas City put Parkview in 
third place far behind Katz; and, the tran- 
script adequately demonstrates that Miles 
regarded the so-called Milgram-Katz affair 
as of major significance and importance. In- 
deed, the understanding between Miles and 
Katz was reached with Miles’ president and 
as a direct result of his blunt and effective 
“persuasion,” so Miles’ instant difficulty may 
not now be laid at the door of hirelings, in 
absentia at the trial, presently said to have 
had no authority to “administer” Miles’ ‘“re- 
fusal to sell policy” in Missouri,” nor may 
it be brushed aside or dismissed summarily 
as the unfortunate but excusable product of 
sporadic activity on the part of overly- 
enthusiastic sales representatives. Miles, with 
with a not inconsiderable background of 
knowledge and experience in this field, ap- 
parently took in respect of the Milgram- 
Katz affair a calculated risk that its action 
in this “non-fair trade state” would not be- 
come the subject of judicial scrutiny and 
review. After careful consideration of every 
aspect of the matter, we are of the opinion 
that assessment of a fine of $5,000 and costs 
against Miles, in lieu of forfeiture of its 
right and privilege to do business in this 
state [Section 416.070], constitutes a reason- 
able penalty for Miles’ violations of our 
anti-trust statutes. 

It is, therefore, the judgment of this court 
that, upon our finding of Miles’ guilt in the 
particulars hereinbefore stated, a fine oj 
$5,000 and the costs of this proceeding 
should be and hereby are assessed against 
Miles, which said fine and costs shall be 
paid to the Clerk of this Court within sixty 
days after the date of adoption of this opin- 
ion; that, should Miles fail to pay said fine 
and costs within the stated period, the State 


Under the Sherman Anti-Trust Act [15 
U. S. C. A. Sees. 1-7], similar ‘‘in substance’ 
to our anti-trust statutes [State ex Inf. Attor- 
ney General v. Arkansas Lumber Co., supra, 
260 Mo. loc. cit. 286-289, 169 S. W. loc. cit. 
168-169], resale price maintenance is illegal 
except where the Miller-Tydings Act [50 Stat. 
693,15 U.S. C. A. Sec. 1] is applicable. Schweg- 
mann Bros. v. Calvert Distillers Corp. [1950-1951 
TRADE CASES { 62,823], 341 U. S. 384, 386, 
71S. Ct. 745, 95 L. Ed. 1035, 1043(2): United 
States v. Bausch & Lomb Optical Co. [1944-1945 
TRADE CASES { 57,224], 321 U. S. 707, 721, 64 
S. Ct. 805, 88 L. Ed. 1024, 1034(4): United 
States v. Univis Lens Co. [1940-1943 TRADE 
CASES { 56,208], 316 U. S. 241, 250, 62 S. Ct. 
1088, 86 L. Ed. 1408, 1418(4); Dr. Miles Medical 
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Co. v. John D. Park & Sons Co., 220 U. S. 373, 
3S. Cte 376,755 0a) Bde 502) 

% State ex rel. Taylor v. Anderson [1952 
TRADE CASES { 67,205], 363 Mo. 884, 891, 254 
S. W. 2d 609, 614; State on Inf. of Taylor v. 
American Ins. Co., 355 Mo. 1053, 1087, 200 
S. W. 2d 1, 22; United States v. United States 
Steel Corp., 251 U. S. 417, 448-449, 40 S. Ct. 
293, 64 L. Ed. 343, 352. 

© Section 416.070 provides that, in all pro- 
ceedings for violation of our anti-trust statutes, 
“proof of the acts of any person who has been 
acting as the agent of such corporation in 
transacting its business in this state in the 
name, behalf or interest of such corporation 
shall be received as prima facie proof of the 
acts of the corporation itself,’ 
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of Missouri shall have execution therefor to fine and costs be paid by Miles; and, that all 
be levied by the Marshal of this Court and of the other respondents herein should be 
enforced according to the laws of this state and hereby are discharged without delay. 
in such cases made and provided, this Court 


ey: ete ta cepea All concur, except Eacer, J., not sitting. 
retaining jurisdiction of the case until said ‘ sds : 


[| 68,156] United States v. American Steel Foundries, The Buckeye Steel Castings 


Company, The Symington-Gould Corporation, Scullin Steel Co., and Foundries Export 
Company, Inc. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil No. 32140. Filed September 30, 1955. 


Case No. 1258 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing. 
—Manufacturers of side frames and bolsters for the undercarriage of freight cars were 
prohibited by a consent decree from entering into any understanding with any other manu- 
facturer to fix or maintain prices, discounts, differentials, or charges, including freight rate 
factors, or any other terms or conditions of sale. 


See Combinations and Conspiracies, Vol. 1, § 2011.181. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Delivered 
Price and Basing Point Systems.—Manufacturers of side frames and bolsters for the under- 
carriage of freight cars were prohibited by a consent decree from entering into any under- 
standing with any other manufacturer to establish or maintain any basing point or 
delivered price system. 


See Combinations and Conspiracies, Vol. 1, § 2011.056, 2011.122. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets and Customers.—Manufacturers of side frames and bolsters for the under- 
carriage of freight cars were prohibited by a consent decree from entering into any 
understanding with any other manufacturer to divide, allocate, or assign customers or 
territories for the sale of side frames or bolsters; to refrain from competition or leave 
any person free from competition in any territory or market in the manufacture or sale 
of side frames or bolsers; or to allocate or fix quotas of business for the manufacture or 
sale of side frames or bolsters. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Exchange of 
Information.—Manufacturers of side frames and bolsters for the undercarriage of freight 
cars were prohibited by a consent decree from entering into any understanding with any 
other manufacturer to circulate or exchange any list of freight charges, rates, or differen- 
tials; or to disclose or furnish to each other or any central agency information relating 
to sales or shipments of side frames or bolsters by any defendant. Each defendant was 
prohibited from communicating to any other defendant or other manufacturer its prices, 
discounts, differentials, charges, or freight rate factors in advance of the same being made 
generally available to the customers of such defendant. 


See Combinations and Conspiracies, Vol. 1, { 2011.218. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Export and 
Import Controls—An export company and manufacturers of side frames and bolsters 
for the undercarriage of freight cars were prohibited by a consent decree from entering 
into any understanding to limit or prevent the importation into or exportation from the 
United States of side frames or bolsters. 


See Combinations and Conspiracies, Vol. 1, § 2005.718. 
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Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restrictions 
on Manufacture or Sale-——Manufacturers of side frames and bolsters for the undercarriage 
of freight cars were prohibited by a consent decree from entering into any understanding 
with any other manufacturer to restrict or regulate any person in the manufacture or sale 
of side frames or bolsters, or to limit the sale of side frames and bolsters to truck sets of 


two side frames and one bolster or any other combination of such products. 
See Combinations and Conspiracies, Vol. 1, 2005.760. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Activities and 
Practices Involving Foreign Trade—Manufacturers of side frames and bolsters for the 
undercarriage of freight cars were prohibited, for a period of five years, from (1) referring 
any orders to any foreign manufacturer, (2) appointing or employing any foreign manutfac- 
turer as agent or distributor for the sale or distribution of side frames or bolsters in any 
market or territory, (3) acting for or representing any foreign manufacturer as agent or 
distributor for the sale or distribution of side frames or bolsters, (4) offering or paying 
to, or receiving or accepting from, any foreign manufacturer any rebate or payment (other 
than payments under patent licenses or for technical or engineering services furnished) 
in connection with the sale or distribution of side frames or bolsters to any third person, 
and (5) designating or using as sole agent or distributor for the sale or distribution of 
side frames or bolsters in any foreign market a person who is at the same time acting in 
such market as agent or distributor for the sale or distribution of side frames or bolsters 
of any other defendant or any other manufacturer, except in any foreign market where no 
other qualified person can be found to act as such agent or distributor, and then only so 
long as no such qualified person can be found. 


See Combinations and Conspiracies, Vol. 1, { 2005.055; Monopolies, Vol. 1, 2610.340. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined-—Patent Activi- 
ties Involving Foreign Trade.—Manufacturers of side frames and bolsters for the under- 
carriage of freight cars were prohibited by a consent decree from entering into any 
understanding with each other or with any other manufacturer (1) to designate or use any 
central agency for the licensing of foreign patents or the furnishing of technical or engi- 
neering information to any other manufacturer for the manufacture or sale of side frames 
or bolsters in any foreign market, (2) to give to any defendant the right to regulate or 
control the licensing, sale, transfer, or disposition by any other defendant of any of the 
foreign patents of such other defendant, or (3) to grant to any third manufacturer an 
exclusive license under any foreign patent. 


=) 


See Combinations and Conspiracies, Vol. 1, § 2013.275; Monopolies, Vol. 1, {] 2610.575. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Re- 
lief—Licensing of United States and Foreign Patents—Furnishing of Drawings—Repre- 
sentation on Technical Committee-—Manufacturers of side frames and bolsters for the 
undercarriage of freight cars were each ordered to grant to any applicant a non-exclusive, 
royalty-free license to make, use, and vend side frames or bolsters under United States 
patents owned or controlled by such defendant manufacturer at the date of the entry 
of the decree. Each manufacturer which grants such a license was further ordered to 
furnish to such a licensee manufacturing drawings of side frames or bolsters which have 
been approved for use in interchange by a specified association. Designated manufacturers, 
which grant a license as required above, were each ordered to grant to such a licensee 
a non-exclusive license, under foreign patents owned or controlled by such manufacturer 
corresponding to the United States patents subject to licensing, to sell, in the area in 
foreign territory covered by the licensed foreign patents, the side frames or bolsters 
licensed to such licensee pursuant to the provision requiring the licensing of United States 
patents. Foreign patents could be licensed on a reasonable royalty basis. Under the 
decree, each person who becomes a licensee under any United States patent pursuant to 
the provisions of the decree is entitled to have representation on a specified manufacturers’ 
technical committee or any equivalent or successor committee. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| $301.30, 8421. 
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Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Availability of Test Equipment.—A consent decree entered against manufacturers of 
side frames and bolsters for the undercarriage of freight cars provided that each manu- 
facturer which owns equipment designed for use in subjecting side frames to dynamic 
tests and is designated as a specified association’s test station for side frames should make 
such equipment available for such tests to any applicants for the dynamic testing of side 
frames at a reasonable non-discriminatory charge and on a first come, first served basis. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Webb-Pomerene Act—Patent Laws.—A consent decree entered against manu- 
facturers of side frames and bolsters for the undercarriage of freight cars provided that 
nothing in the decree should be deemed to apply (1) to acts and operations of any de- 
fendant outside of the United States not covered by the United States antitrust laws or 
(2) to prevent any defendant from availing itself of the Webb-Pomerene Act or the 


United States patent laws. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.40, 8321.43. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Worth Rowley, Vincent A. Gorman, Robert B. Hummel, Lester P. Kauffman, Robert M. 
Dixon, Edward J. Masek, and Norman J. Futor. 


For the defendants: Dallstream, Schiff, Hardin, Waite & Dorschel, by Louis S. Har- 


din, for American Steel Foundries. 


The Symington-Gould Corporation. 


Vorys, Sater, Seymour & Pease, by Webb I. Vorys 
and James A. Gorrell, for The Buckeye Steel Castings Company. 
by Emmet T. Carter & Gerald K. Presberg, for Scullin Steel Co. 


Carter, Bull & Baer, 
Wilmer Mechlin for 


Wilmer Mechlin; Vorys, Sater, Seymour & Pease, 


by Webb I. Vorys and James A. Gorrell; and Dallstream, Schiff, Hardin, Waite & Dor- 
schel, by Louis S. Hardin, for Foundries Export Company, Inc. 


Final Judgment 


Paut Jones, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on Sep- 
tember 30, 1955; and the defendants having 
appeared and filed their several answers 
to said complaint denying the substantive 
allegations thereof; and the plaintiff and 
the defendants, by their respective attor- 
neys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issues of fact or 
law and without admission by any party 
in respect of any issue; and the Court 
having considered the matter and being 
fully advised; 

Now, therefore, upon such consents and 
without admission or adjudication as to any 
issue of fact or law, it is 


Ordered, adjudged 
follows: 


and decreed as 


il, 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of all the parties hereto. 
The complaint states a claim for relief 
against the defendants, and each of them, 
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under Sections 1 and 2 of the Act of Con- 
gress of July 2, 1890, entitled “An act to 
protect trade and commerce against un- 
lawful restraints and monopolies,” as 
amended, commonly known as the Sherman 
Act. 

Ie 


[Definitions | 
As used in this Final Judgment: 


(A) “Side frame” means the cast steel 
outside portion of a four-wheel railway 
freight car track. It extends parallel to 
the track from one wheel axle to the other 
and transmits the load, either directly or 
through separate journal boxes, to journal 
bearings on the ends of the two axles; 


(B) “Bolster” means the cast steel load 
carrying cross member in the center of a 
four-wheel railway freight car truck which 
transmits the load of the car to the side 
frames on either side of the truck; 


(C) “Patents” means patents relating to, 
but only insofar as they relate to, side frames 
and bolsters, including reissues, divisions, 
continuations and extensions thereof; the 
term “U. S. patents’ means patents (as 
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hereinbefore defined) issued under the 
patent laws of the United States; and 
the term “foreign patents’ means patents 
(as hereinbefore defined) issued under the 
patent laws of any country constituting a 
part of foreign territory (as hereinafter 
defined) ; 


(D) “Person” means any individual, 
partnership, firm, association, corporation 
or other legal entity; 


(E) “ASF” means the defendant Ameri- 
can Steel Foundries; “Buckeye” means the 
defendant The Buckeye Steel Castings 
Company; “Symington” means the defend- 
ant The Symington-Gould Corporation; and 
the term “defendant manufacturers’ means 
ASF, Buckeye, Symington, and the defend- 
ant Scullin Steel Co.; 


(F) “United States” means the United 
States of America, its territories and pos- 
sessions; 


(G) “Foreign market or territory” means 
a market or territory outside the United 
States (as hereinbefore defined) ; 


(H) “Manufacturer” means any person 
engaged in the domestic or foreign manu- 
facture of side frames or bolsters; 


(1) “A. A. R.” means the Association of 
American Railroads, an unincorporated as- 


sociation of various railroads, including 
any similar or successor association or 
organization; 


(J) “License” includes a “sublicense” and 
‘Jicensee”’ includes a “‘sublicensee”; and 


(K) “Attorney General” means the At- 
torney General of the United States or the 
Assistant Attorney General in charge of 
the Antitrust Division of the Department 
of Justice of the United States. 


iA LIE 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant and to each of its subsidi- 
aries, officers, directors, employees, agents, 
successors and assigns, and to all other 
persons acting under, through or for such 
defendant, who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 
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IV. 
[Prohibited Understandings] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining, adhering to or furthering, 
directly or indirectly, any contract, com- 
bination, conspiracy, agreement, under- 
standing, plan or program with any manu- 
facturer having as its purpose or effect: 


(A) Fixing, determining, establishing, 
maintaining or stabilizing prices, discounts, 
differentials or charges, including freight 
rate factors, or any other terms or condi- 
tions of sale to be quoted or charged in the 
sale of side frames or bolsters to any third 
person; 

(B) Establishing or maintaining any 
basing point or delivered price system, pro- 
gram or practice in the sale of side frames 
or bolsters; 


(C) Dividing, allocating or assigning 
customers or territories for the sale of side 
frames or bolsters; 


(D) Circulating, exchanging, providing 
or using any list of freight charges, rates, 
factors or differentials in the sale of side 
frames or bolsters; 


(E) Limiting the sale of side frames and 
bolsters to truck sets of two side frames 
and one bolster or any other combination of 
said products; —~ 


(F) Allocating, distributing or fixing 
quotas or percentages of business for the 
manufacture or sale of side frames or 
bolsters; 


(G) Limiting, restricting, regulating or 
excluding any person in the manufacture 
or sale of side frames or bolsters; 


(H) Limiting, restricting, regulating or 
preventing the importation into or exporta- 
tion from the United States of side frames 
or bolsters; 


(1) Refraining from competition or leav- 
ing any person free from competition in any 
territory, field or market in the manufac- 
ture, sale or other distribution of side 
frames or bolsters; 


(J) Disclosing or furnishing to each 
other or any central agency of or for manu- 
facturers information relating to sales or 
shipments of side frames or bolsters by 
any defendant; provided, however, that the 
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provisions neither of this paragraph nor 
of paragraph (C) of Section V shall be 
deemed to apply to or prohibit the dis- 
closure or furnishing of such information 
as reasonably may be required to permit the 
uniform manufacture of products which 
will fit or be interchangeable with each 
other (regardless of by whom manufac- 
tured), or the scheduling or rescheduling 
of deliveries in order to meet the delivery 
requirements of a customer. 


Ve 
[Individual Practices Prohibited] 


Each defendant is enjoined and restrained 
from: 


(A) Communicating in any manner to 
any other defendant or to any other manu- 
facturer or to any central agency of or for 
manufacturers, its prices, discounts, differ- 
entials, charges, including freight rate fac- 
tors, or other terms or conditions of sale 
for side frames or bolsters, in advance of 
the same being made generally available 
to the customers of such defendant manu- 
facturer; 


(B) Limiting the sale of side frames and 
bolsters to truck sets of two side frames 
and one bolster or any other combination 
of said products; 


(C) Disclosing or furnishing to each 
other or any central agency of or for manu- 
facturers information relating to sales or 
shipments of side frames or bolsters by 
any defendant. 


Wile 
[Licensing of U. S. Patents Ordered] 


Each defendant manufacturer is ordered 
and directed to grant, to the extent that it 
has the power so to do, to any applicant 
making written request therefor, in connec- 
tion with the manufacture by such appli- 
cant of side frames or bolsters in the 
United States, a non-exclusive license to 
make, use and vend side frames or bolsters, 
for the full unexpired terms thereof, under 
any, some or all U. S. patents owned or 
controlled by such defendant manufacturer 
at the date of the entry of this Final Judg- 
ment, including but not limited to those 
listed in Appendix A [not reproduced] 
attached to this Final Judgment. Licenses 
granted pursuant to this Section VI shall 
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not contain any restriction or condition 
whatsoever, and shall be royalty-free, ex- 
cept that each such license may contain 
any, some or all of the provisions men- 
tioned under subparagraphs (2) and (5) 
of paragraph (A) of Section VIII, and 
shall in any event provide that the licensee 
may cancel the license at any time after 
one year from the initial date thereof by 
giving not less than thirty days’ written 
notice to the licensor. Patents subject to 
licensing under this Section VI shall be 
subject to the provisions of paragraph (F) 
of Section VIII. 


Wile 
[Furnishing of Drawings Ordered] 


Each of the defendant manufacturers 
which grants a license or licenses under 
the provisions of Section VI of this Final 
Judgment is ordered and directed, upon 
written request of any of its licensees, to 
furnish to such licensee manufacturing 
drawings of side frames or bolsters, and 
of gauges therefor, which have been ap- 
proved for use in interchange by the 
A. A. R. where such drawings are in the 
possession or under the control of such 
defendant manufacturer and are reason- 
ably necessary to enable such licensee to 
practice the invention or inventions covered 
by the licensed patent or patents, the fur- 
nishing of such drawings to be subject to 
payment to such defendant manufacturer 
of its actual costs (exclusive of administra- 
tive or general overhead expense) in furnish- 
ing the same. Any defendant manufacturer 
may require as a condition of the furnishing 
of such drawings that the licensee: 

(a) Maintain such drawings in confidence 
and use them only in connection with its 
own manufacturing operations; and 

(b) Agree upon termination (other than 
by expiration) or cancellation of the license 
to return to such defendant manufacturer 
such drawings and any reproductions thereof. 


WOUIE 
[Licensing of Foreign Patents Ordered | 


(A) Any of the following defendant man- 
facturers, namely, ASF, Buckeye, and Sym- 
ington, which grants a license or licenses 

ursuant to Section VI is ordered and 
directed, to the extent it has the power to 
do so, upon the written request of any of 
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such licensees, to grant to such licensee 
a non-exclusive license, under any, some 
or all of the foreign patents owned or 
controlled by such defendant manufacturer 
corresponding to the patents subject to 
licensing under Section VI, to sell, in the 
area in foreign territory covered by the 
licensed foreign patents, the side frames or 
bolsters licensed to such licensee pursuant 
to Section VI. Licenses granted pursuant 
to this Section VIII shall not contain any 
restriction or condition whatsover except 
that each such license may contain any, 
some or all of the following: 


10-20-55 


(7) Such other terms and provisions 
as this Court shall approve if application 
for such approval is made after reason- 
able notice to the Attorney General. 


(B) Each license issued pursuant to this 


Section VIII shall provide that: 


(1) The licensee may cancel the license 
at any time after one year from the 
initial date thereof by giving thirty (30) 
days’ written notice to the licensor; and 


(2) The licensor shall notify each li- 
censee of the issuance and terms of each 
license granted pursuant to this Section 


(1) Provisions for the payment to the 
licensor of a reasonable non-discrimina- 
tory royalty; 

(2) Provisions, as to any patents un- 
der which a defendant manufacturer is 
subject to certain obligations, imposing 
upon the licensee the same obligations 
insofar as such imposition is required 
of the defendant manufacturer; 

(3) Reasonable provisions for the de- 
termination of any royalty due by pe- 
riodic inspection of the books and records 
of the licensee by an independent auditor, 
or by any other person acceptable to the 
licensee and the licensor, who shall report 
to the licensor only the amount of royalty 
due and payable and no other informa- 
tion; 

(4) Reasonable provisions for the can- 
cellation of the license upon failure of 
the licensee to pay the royalty or to 
permit the inspection of its books or 
records as hereinbefore provided, or in 
the event licensee shall be adjudged a 
bankrupt; 


(5) Provisions making the license in- 
divisible and non-transferable by opera- 
tion of law or otherwise; 


(6) Provisions to the effect that in the 
event of any action or threatened action 
by any governmental agency in any 
country in foreign territory seeking re- 
striction or revocation of any of the for- 
eign patent rights of such defendant 
manufacturer by reason of importation by 
its licensees into such country, or by 
reason of anything done or omitted to 
be done by such licensees, the licenses 
granted by such defendant manufacturer 
in such country under this paragraph (A) 
shall be subject to modification or ter- 
mination to the extent required in order 
to avoid such restriction or revocation; 
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VIII, and each licensee shall have the 
right, upon written request, to exchange 
its license for any other such license 
granted by the licensor involving the 
same patent or patents, in the event such 
other license be upon more favorable 
terms than the license theretofore granted 
to such licensee. 


(C) Upon receipt by any defendant manu- 
facturer named in paragraph (A) of this 
Section VIII of a written request for a 
license of any foreign patent or patents 
under this Section VIII, such defendant 
manufacturer shall advise the applicant, in 
writing, of the royalty which such defend- 
ant manufacturer deems reasonable for such 
patent or patents to which the request per- 
tains. If the applicant and such defendant 
manufacturer are unable to agree upon a 
reasonable royalty within sixty (60) days 
after the date upon which such request was 
received by such defendant manufacturer, 
the applicant may forthwith apply to this 
Court for the determination of a reasonable 
royalty; and such defendant manufacturer 
shall, upon receipt of written notice of the 
filing of such application, promptly give 
written notice thereof to the Attorney Gen- 
eral. In any such proceeding the burden 
of proof shall be upon the defendant to 
whom the application is made to establish 
a reasonable royalty. Pending the comple- 
tion of the proceeding on said application, 
the applicant shall have the right requested 
under Section VIII to vend side frames or 
bolsters under the foreign patent or patents 
(required to be licensed hereunder) to 
which its application pertains without pay- 
ment of royalty but subject to paragraphs 
(D) and (E) of this Section VIII. 


(D) Where any applicant has the right to 
vend under the foreign patent or patents 
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of any defendant manufacturer pursuant to 
paragraph (C) of this Section VIII, such 
applicant or such defendant manufacturer 
may apply to this Court to fix an interim 
royalty rate pending final determination of 
what constitutes a reasonable royalty. If 
this Court shall fix such interim royalty 
rate, such defendant manufacturer shall 
then issue, and the applicant shall accept, 
a license providing for the periodic pay- 
ment of royalty at such interim rate for 
any sale under such patent or patents from 
the date of the filing of such application for 
the determination of a reasonable royalty. 
If the applicant shall fail to accept such 
license, or shall fail to pay the interim 
royalty in accordance therewith, such action 
shall be ground for the dismissal of his 
application, and his rights under this Sec- 
tion VIII shall terminate as to each patent 
which was the subject of such application. 


(E) Irrespective of whether an interim 
license has been issued pursuant to para- 
graph (D) of this Section VIII, reasonable 
royalty rates, once finally determined by 
this Court, shall apply to the applicant and 
to all subsequent royalty-paying licensees 
under the same foreign patent or patents 
with respect to any sale from the date the 
‘applicant files its application with this 
Court. 


(F) Each defendant manufacturer is en- 
joined and restrained from making any dis- 
position of any of its U. S. patents subject 
to licensing under Section VI, and each 
defendant manufacturer named in paragraph 
(A) of this Section VIII is enjoined and 
restrained from making any disposition of 
any of its foreign patents corresponding to 
its U. S. patents subject to licensing under 
Section VI, which in either case shall de- 
prive it of the power or authority to grant 
the licenses thereunder as hereinbefore pro- 
vided for in Section VI and in paragraph 
(A) of this Section VIII, unless such de- 
fendant manufacturer requires as a condi- 
tion of such disposition that the purchaser, 
transferee, assignee or licensee shall observe 
the requirements of Section VI, or of para- 
graph (A) of this Section VIII, as the 
case may be, and of this paragraph (F), 
with respect to the patents so acquired, and 
such purchaser, transferee, assignee or li- 
censee shall file with this Court, prior to 
consummation of said transaction, an un- 
dertaking to be bound by the provisions of 
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Section VJ, or of paragraph (A) of this 
Section VIII, as the case may be, and of 
this paragraph (F), with respect to the 
patents so acquired. 


(G) The defendant manufacturers named 
in paragraph (A) of this Section VIII are 
jointly and severally enjoined and restrained 
from entering into, maintaining, adhering 
to or furthering, directly or indirectly, any 
contract, combination, conspiracy, under- 
standing, plan or program with each other 
or with any other manufacturer: 


(1) to appoint, designate, employ or 
use any central agency (including the 
defendant Foundries Export Company, 
Inc.) for the licensing of foreign patents, 
or the furnishing of technical or engineer- 
ing information or services, to any other 
manufacturer for the manufacture or sale 
or distribution of side frames or bolsters 
in any foreign market or territory; or 


(2) to give to any defendant the right 
to regulate or control the licensing, as- 
signment, sale, transfer or disposition by 
any other defendant of any of the foreign 
patents of such other defendant; or 


(3) to grant to any third manufacturer 
an exclusive license under any foreign 
patents; or 

(4) to determine what person may be 
designated, appointed or used as agent, 
representative or distributor of any one 
or more of them for the sale or distribu- 
tion of side frames or bolsters in any 
foreign market or territory. 


TX 
[Practices Concerning Foreign Trade] 


The defendant manufacturers named in 
paragraph (A) of Section VIII are jointly 
and severally enjoined and restrained for 
and during a period of five years from and 
after the date of entry of this Final Judg- 
ment from: 


(A) referring any orders to any for- 
eign manufacturer for side frames or 
bolsters; 

(B) appointing, designating or employ- 
ing, or continuing the appointment, desig- 
nation or employment of, any foreign 
manufacturer as agent, representative or 
distributor for the sale or distribution 
of side frames or bolsters in any market 
or territory; 
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(C) acting for or representing any for- 
eign manufacturer as agent, representa- 
tive or distributor for the sale or distribution 
of side frames or bolsters; 

(D) offering or paying to, or receiving 
or accepting from, any foreign manufac- 
turer any rebate, commission or payment 
(other than payments under patent li- 
censes or for technical or engineering 
services furnished or to be furnished) in 
connection with the sale or distribution 
of side frames or bolsters to any third 
person; and 

(E) designating, appointing or using as 
sole agent, representative or distributor 
for the sale or distribution of side frames 
or bolsters in any foreign market or ter- 
ritory a person who is at the same time 
acting in such territory or market as 
agent, representative or distributor for 
the sale or distribution of side frames or 
bolsters of any other of said defendants 
or of any other manufacturer except in 
any foreign market or territory where 
no other qualified person can be found 
to act as such agent, representative or 
distributor, and then only so long as no 
such qualified person can be found. 


x 
[Availability of Test Equipment] 


Each defendant manufacturer which owns, 
or hereafter acquires, equipment designed 
for use in subjecting side frames to dynamic 
tests and is now or hereafter designated 
an A. A. R. test station for side frames 
shall, so long as it is so designated, make 
said equipment available, on a first priority 
basis, for such tests as may from time to 
time be required by the A. A. R. and, 
subject to such A. A. R. tests, to any appli- 
cants for the dynamic testing of side frames 
on a first come, first served basis and at 
a reasonable non-discriminatory charge to 
such applicants. All such A. A. R. tests 
shall be conducted under the supervision 
of such personnel, including representatives 
of the A. A. R., as shall from time to time 
be determined by the A. A. R. Any ap- 
plicant presenting side frames to any such 
station for testing may, upon timely request, 
have such tests conducted by and under 
the supervision of personnel of its own 
selection, including its own employees, pro- 


1 68,156 


Court Decisions 
U. S. v. American Steel Foundries 


Number 33—196 
10-20-55 


vided it shall first be demonstrated that 
such personnel are competent properly to 
operate the testing equipment, and provided 
further that such applicant shall pay (in 
addition to the reasonable non-discriminatory 
charges hereinbefore provided for) any and 
all additional costs and charges reasonably 
incurred or imposed by reason of the use 
of such personnel, and shall further in- 
demnify the defendant manufacturer owning 
such testing station against any and all 
liabilities and damages to persons or prop- 
erty which may result therefrom. Provi- 
sions shall be made by each defendant 
manufacturer owning such a testing station 
reasonably designed to prevent any infor- 
mation relating to any side frames sub- 
mitted by any applicant for testing (other 
than A. A. R. tests), including the results 
of such tests, from becoming known to any 
other manufacturer of side frames. 


XI 
[Representation on Technical Commitiee] 


Each person who shall become a licensee 
under any patent of any defendant manu- 
facturer pursuant to the provisions of Sec- 
tion VI or shall be, or in good faith shall 
propose to become, a manufacturer shall 
be entitled to have representation on the 
manufacturers’ technical committee known 
as the “Truck Manufacturers Engineers 
Committee” or any equivalent or successor 
committee; to receive notice of any meet- 
ings of any such committee, as well as and 
including any joint meetings of any such 
committee with any committee of the A. A. 
R.; to participate in any such meetings; and 
through its representation to receive infor- 
mation with respect to the work done and 
the results obtained by any such com- 
mittee; all in the same manner and to the 
same extent as any of the defendant manu- 
facturers. To the end that the foregoing 
provisions of this Final Judgment may be 
carried into effect, each defendant manu- 
facturer which has representation on any 
such committee shall notify the A. A. R., 
or such other person as the Court may 
from time to time specify, of the existence 
of such committee; and each defendant 
manufacturer shall take such action as neces- 
sary and appropriate to secure compliance 
with the provisions of this Section XI. 
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XII 
[Cancellation of Agreements Ordered] 


The defendants who are parties to any 
of the agreements listed in Appendix B 
[not reproduced] are hereby ordered and 
directed to cancel said agreements within 
ninety (90) days after the date of entry 
of this Final Judgment; and said defendants 
shall file a report with the Court, and 
deliver a copy thereof to the Attorney 
General, within thirty (30) days after the 
expiration of said ninety (90) days setting 
forth the steps taken for the cancellation 
of said agreements. Said defendants who 
are parties to any of said agreements, and 
each of them, are hereby further jointly 
and severally enjoined and restrained (i) 
from enforcing, from and after the date of 
entry of this Final Judgment, any of the 
provisions of any of said agreements to 
which they, respectively, are parties against 
any of the other parties thereto, (ii) from 
the further performance, after the date of 
cancellation thereof, of any of the provisions 
of said agreements to which they, respec- 
tively, were parties, and (iii) from entering 
into or performing any contract, agreement, 
arrangement, understanding, plan or pro- 
gram for the purpose of or with the effect 
of continuing, reviving or renewing any of 
said agreements, or any of the provisions 
thereof inconsistent with this Final Judg- 
ment; provided, however, that nothing herein 
contained shall be construed to prohibit or 
limit the collection or receipt of any amounts 
which shall be or become due by reason of 
activities pursuant to any of said agree- 
ments prior to the cancellation thereof. 


XIII 
[Webb-Pomerene Act] 


Nothing in this Final Judgment shall be 
deemed to apply (a) to acts and operations 
of any defendant outside of the United 
States not covered by the antitrust laws 
of the United States, or (b) to prevent any 
defendant from availing itself of the Act 
of Congress of April 10, 1918, commonly 
called the Webb-Pomerene Act, or of any 
present or future Act of Congress, includ- 
ing, except as provided in Sections VI and 
VIII hereof, the Patent Laws of the United 
States. 


Trade Regulation Reports 


Cited 1955 Trade Cases 
U. S.v. American Steel Foundries 


70,769 


XIV 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice, upon the writ- 
ten request of the Attorney General, and 
on reasonable notice to any defendant made 
to its principal office, shall be permitted, 
subject to any legally recognized privilege, 


(a) access, during the office hours of 
the defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of the de- 
fendant relating to any matters contained 
in this Final Judgment; and 

(b) subject to the reasonable conven- 
ience of the defendant, and without re- 
straint or interference from it, to interview 
officers or employees of the defendant, 
who may have counsel present, regard- 
ing any such matters. 


For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General made to its principal office, shall 
submit such written reports with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the enforcement of this 
Final Judgment. 


No information obtained by the means 
provided in this Section XIV _ shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
such Department except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as other- 
wise required by law. 


XV 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modifica- 
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tion or termination of any of the provisions therewith and for the punishment of viola- 
thereof, for the enforcement of compliance tions thereof. 


[J 68,157] United States v. Twentieth Century-Fox Film Corporation; Warner Bros. 
Pictures, Inc.; Warner Bros. Pictures Distributing Corporation; RKO Radio Pictures, 
Inc.; Republic Pictures Corporation; Republic Productions, Inc.; Columbia Pictures Cor- 
poration; Screen Gems, Inc.; Universal Pictures Company, Inc.; United World Films, 
Inc.; Films, Inc.; and Pictorial Films, Inc. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 14354-Y. Dated September 21, 1955. 


Case No. 1140 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Films.—A motion picture distributor was ordered by a consent decree 
(1) to license or offer for licensing to Government and other outlets its feature films 
available for 16 mm. exhibition and (2) to license or offer for licensing, for television, 
its feature films available for television. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal to 
License Films—Restrictive Licensing.—A motion picture distributor was prohibited by a 
consent decree from (1) refusing to license Government or other outlets to exhibit feature 
films available for 16 mm. exhibition, (2) restricting licenses for exhibition of any feature 
film for 16 mm. exhibition by limitations initiated and imposed by it which would have 
the effect of restraining competition with 35 mm. theatres, or (3) refusing to license for 
television any feature film available for television. The distributor was further prohibited 
from entering into any agreement or concerted plan of action with any other defendant 
in the action to do any of the things which it was enjoined from doing under the decree. 


See Combinations and Conspiracies, Vol. 1, J 2005.785. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Licensing of Films.—A consent decree, which prohibited a motion picture 
distributor from refusing to license films and which required the distributor to license 
films, did not prohibit the distributor from withdrawing films from licensing, refusing 
to license, restricting licenses, and entering into agreements with third parties under 
specified conditions. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321.48. 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification. 
—A consent decree provided that if any final judgment is entered in the action against 
any defendant other than the consenting defendant and such judgment is more favorable 
to any such other defendant than the instant decree is to the consenting defendant, the 
consenting defendant is entitled to a modification of the decree to substitute the more 
favorable provisions for corresponding provisions in the instant decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.37. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr.; 
James M. McGrath; Samuel Flatow, Special Assistant to the Attorney General; Maurice 
Silverman, Leonard R. Posner, and Daniel H. Margolis, Trial Attorneys. 


For the defendant: David Fisher for Pictorial Films, Inc. 


For a prior consent decree entered in the U. S. District Court, Southern District of 
California, Central Division, see 1955 Trade Cases {] 68,137. 
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Final Judgment as to Pictorial Films, Inc. 


Leon R. Yanxwicu, District Judge [Jn 
full text]: The United States of America, 
plaintiff, having filed its complaint herein 
on July 22, 1952, and having filed an 
amended complaint on January 20, 1953, and 
the Court having ordered a further amend- 
ment of the complaint on February 9, 1955, 
and defendant Pictorial Films, Inc., herein- 
after referred to as ‘“‘said defendant,” having 
appeared and filed its answer to the com- 
plaint as amended, denying the substantive 
allegations thereof, and the plaintiff and said 
defendant, by their respective attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issue of fact or law herein 
and without admission in respect of any 
such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the plaintiff and said defend- 
ant, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the plaintiff and said 
defendant, and the complaint states a cause 
of action against said defendant under Sec- 
tion | of the Act of Congress of. July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” as amended, commonly known 


as the Sherman Act (15 U.S: Ca Sec. 1): 


il 
[Definitions] 
As used in this Final Judgment: 


(a) “Government outlets” means the Armed 
Forces of the United States, Veterans Hos- 
pitals and various other Government agen- 
cies, the American Red Cross, and United 
Services Organization, Inc. (USO); 


(b) “Other outlets” means all other places 
at which 16 mm. feature films can now be 
exhibited, including but not limited to 
theatreless towns, hotels, clubs, camps, road- 
showmen, drive-in theatres, and merchant- 
free shows, schools, churches and charitable 
organizations, hospitals, sanitoria, homes of 
the aged or disabled and convents, non- 
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profit organizations, prisons or other places 
of detention, ships, trains and planes, but 
excluding home exhibitions and television; 


(c) “Feature films” means sound motion 
picture photoplays, four or more reels in 
length other than motion picture photo- 
plays of strictly educational, religious or 
commercial character, and not including 
serial motion pictures; 


(d) “Feature films available for 16 mm. 
exhibition” shall mean feature films with 
respect to which defendant Pictorial Films, 
Inc. shall have the right, by ownership of 
the copyrights or by license or licenses, and 
without the authorization or approval of any 
person, firm, corporation, or in the absence 
within a reasonable time of the exercise of 
any such authorization or approval, to license 
the same for 16 mm. exhibition in both 
Government and other outlets; 


(e) “Feature films available for televi- 
sion” shall mean feature films which de- 
fendant Pictorial Films, Inc. shail have the 
right, by ownership of the copyrights, or 
by license or licenses, and without the au- 
thorization or approval of any other person, 
firm, or corporation, or in the absence 
within a reasonable time of the exercise of 
any such authorization or approval, to 
license for exhibition on or by means of 
television. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to said defendant shall apply to 
such defendant, each officer, director, agent, 
employee, successor, assignee, and to any 
other person acting under, through, or for 
such defendant. 


IV 
[Licensing of Films Ordered] 
Said defendant is ordered and directed to 
license or offer for licensing in good faith, 
directly or through distributors, to Govern- 


ment and other outlets its feature films 
available for 16 mm. exhibition. 


V 
[Refusal to License Films] 


Said defendant is enjoined and restrained 
from: 


(a) refusing to license or offer to license 
Government or other outlets to exhibit 
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feature films available for 16 mm. exhibi- 
tion, and 


(b) restricting licenses for exhibition of 
any feature film for 16 mm. exhibition by 
limitations initiated and imposed by it which 
would have the effect of restraining com- 
petition with 35 mm. theatres, subject, how- 
ever, to Paragraph VIII hereof. 


Nothing in paragraphs IV and V of this 
Final Judgment shall be construed to pre- 
vent said defendant from 


(1) withdrawing from licensing or refus- 
ign to offer to license to either Government 
or other outlets, or both, any feature film 
available for 16 mm. exhibition after it has 
been licensed or offered for license to 16 
mm. outlets (other than Government out- 
lets) for a period of three years; 


(2) failing or refusing to license the 16 
mm. exhibition of any feature film or films 
available for 16 mm. exhibition to any par- 
ticular 16 mm. exhibitor because of the 
inability in good faith to agree with said 
exhibitor on the film rental or other terms 
and conditions of license of such feature 
film or films not inconsistent with the pro- 
visions of the preceding subdivision (b) of 
this paragraph V, or because said defendant 
in good faith determines it would be incon- 
sistent with its best business interests to 
license said exhibitor on account of said 
exhibitor’s character, reputation or credit 
rating; 


(3) restricting or limiting the conditions 
on which licenses for exhibition of feature 
films available for 16 mm. exhibition may be 
granted to schools, churches and charitable 
organizations, hospitals, sanitoria, homes of 
the aged or disabled and convents, nonprofit 
organizations, prisons or other places of 
detention, in consideration of special re- 
duced film rentals to be paid for such 
licenses; 


(4) entering into agreements with any 
Government outlet in the form customarily 
employed by such Government outlet for 
the licensing of 16 mm. feature films; 


(5) entering into agreements with third 
parties granting to them the right or license 
to distribute and license for exhibition at 
any one or more of the Government or other 
outlets any or all feature films available for 
16 mm. exhibition provided the provisions 
of such agreements are not inconsistent with 
the provisions of paragraphs IV and V of 
this Final Judgment. 
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VI 
[Licensing of Films for TV Ordered] 


Said defendant is ordered and directed 
within 90 days from the date of the entry 
of this Final Judgment, to license or offer 
for licensing in good faith, directly or 
through distributors, for television, its feature 
films available for television. 


VII 
[Refusal to License Films for TV] 


Said defendant is enjoined and restrained 
from refusing to license or offer for licens- 
ing for television in the United States any 
feature film available for television. 


Nothing in paragraph VI or VII of this 
Final Judgment shall be construed to pre- 
vent said defendant from: 


(a) withdrawing from licensing or refus- 
ing to offer for licensing for television any 
feature film available for television after it 
has been licensed or offered for licensing for 
television for a period of at least three 
years; 

(b) failing or refusing to license for tele- 
vision any feature film or films available 
for television to any particular licensee or 
proposed licensee because of the inability in 
good faith to agree with said licensee or 
proposed licensee on the license fee or other 
terms and conditions of license of such 
feature film or films, or because said de- 
fendant in good faith determines it would be 
inconsistent with its best business interests 
to license said licensee or proposed licensee 
on account of said licensee’s or proposed 
licensee’s character, reputation or credit 
rating; = 

(c) entering into agreements with third 
parties granting to them the right or license 
to distribute and license for television any 
or all feature films available for television 
provided the provisions of such agreements 
are not inconsistent with the provisions of 
paragraphs VI and VII of this Final 
Judgment. 

VIII 
[Agreements Prohibited | 


Said defendant is enjoined and restrained 
from entering into, maintaining or further- 
ing, or claiming any right under any con- 
tract, agreement, combination, conspiracy or 
concerted plan of action with any other 
defendant or alleged co-conspirator in this 
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action to do any of the things which said 
defendant is enjoined or restrained from 
doing pursuant to paragraphs V and VII 
hereof. Nothing in this paragraph VIII of 
this, Final Judgment shall be construed to 
prevent defendant Pictorial Films, Inc. from 
accepting a limited or restricted license 
from any person, firm or corporation, pro- 
vided, however, that said defendant may not 
be a-party to any license hereafter granted 
containing a restriction or limitation which 
is or hereafter may be prohibited by a 
Final Judgment entered in this case against 
any other defendant. 


IX 
[Modification] 


If any Final Judgment entered or here- 
after entered in this case with respect to 
any defendant or defendants other than 
Films, Inc., Republic Pictures Corporation, 
Republic Productions, Inc., or Pictorial 
Films, Inc. and with respect to Warner 
Bros. Pictures Distributing Corporation, 
other than a judgment containing no in- 
junctive relief, should be more favorable in 
any respect to such other defendant or de- 
fendants than this Final Judgment is to 
this defendant, then this defendant, Pic- 
torial Films, Inc. shall be entitled on ap- 
plication to this Court, with thirty days 
notice thereof to the plaintiff, to a modifica- 
tion of this Final Judgment to substitute 
herein such more favorable provision or 
provisions for the corresponding provision 
‘or provisions included in this Final Judg- 
ment, and the plaintiff hereby waives any 
objection to such application and consents 
to such modification, and will cooperate, 
upon the request of said defendant, in ob- 
taining a suitable order pursuant to such 
application. 


x 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
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shall, on the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the principal office of 
said defendant, be permitted access during 
the business or office hours of said de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of such defendant relating to 
the matters contained in this Final Judg- 
ment and subject to the reasonable con- 
venience of such defendant, and without 
restraint or interference from such defend- 
ant to interview officers or employees of 
such defendant, who may have counsel 
present, regarding any such matters, and, 
upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, and upon 
reasonable notice to its principal office, such 
defendant shall submit such written reports 
with respect to any stich matters as may 
from time to time be necessary for the en- 
forcement of this Final Judgment; provided, 
however, that information obtained by the 
means permitted in this section, shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


XI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary of appropriate for the 
construction of or the carrying out of this 
Final Judgment, for the modification thereof, 
for the enforcement of compliance there- 
with, and for the punishment of violations 
thereof. 


ee 


[J 68,158] United States v. National City Lines, Inc., et al. 
In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1364. Dated September 19, 1955. 


Case No. 890 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—lInjunctive Decrees—Adjudication of Sherman Act Violations—In a Government civil 
antitrust action where the defendants were found to have violated Section 2 of the 
Sherman Act, which finding was based upon the defendants’ conviction in a companion 
criminal antitrust action, the Government’s request that the court adjudge and decree 
that the defendants violated Sections 1 and 2 of the Sherman Act was denied. The guilt 
of the defendants under Section 2 already had been adjudicated in the criminal action, and 
the finality of this determination had been recognized in the instant civil action. The 
prayer for relief which requested an adjudication that the defendants violated Section 1 
of the Sherman Act had been abandoned by the Government. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8233. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Injunctive Decrees—Divestiture of Stock—Where producers of motor buses, petroleum 
products, and tires and tubes were found to have violated Section 2 of the Sherman Act 
when they purchased financial interests in certain local transportation companies in return 
for the companies’ agreements to purchase substantially all of their requirements of 
supplies from the producers, a Government request that the producers be required to 
divest themselves of all financial interests in the transportation companies was denied on 
the ground that all of the producers previously had disposed of their investments in 
such companies. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8233.700. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Injunctive Decrees—lIllegality of Contracts—Where producers of motor buses, petro- 
leum products, and tires and tubes were found to have violated Section 2 of the Sherman 
Act when they purchased financial interests in certain local transportation companies 
in return for the companies’ agreements to purchase substantially all of their requirements 
of supplies from the producers, a Government request that all sales or investment con- 
tracts between the producers and the transportation companies be declared void, unen- 
forceable, and of no legal effect was denied on the ground that such contracts had been 
abandoned or cancelled or had expired. However, with respect to certain contracts which 
had not expired or been cancelled, the court held that they should be cancelled. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8233.625. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Injunctive Decrees—Scope of Injunctive Relief—Where producers of motor buses, 
petroleum products, and tires and tubes were found to have violated Section 2 of the 
Sherman Act when they purchased financial interests in certain local transportation com- 
panies in return for the companies’ agreements to purchase substantially all of their 
requirements of supplies from the producers, a Government request that each of the 
producers be prohibited from entering into requirements contracts with any transportation 
company, from financing the operations of any transportation company upon an agree- 
ment of the transportation company to purchase its supplies from the producer, and from 
engaging in related practices was denied on the grounds that the relief sought exceeded 
the boundaries or scope of the action, that the legality of the arrangements and practices 
sought to be enjoined had not been determined, and that there was no proven necessity 
for the requested relief, that is, there was no cognizable danger of recurrent violation. 
Although the fact that the illegal investments and requirements contracts were not 
terminated until after the action was commenced may be regarded as suspect, such fact 
also may be consistent with the defendants’ belief that there was nothing unlawful about 
the arrangements. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233.100. 


For the plaintiff: Earl A. Jinkinson, Special Assistant to the Attorney General; 
Ralph M. McCareins, Special Assistant to the Attorney General; and Harold E. Baily, 
Trial Attorney. All of Chicago, Il. 
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For the defendants: Howard Ellis, A. Leslie Hodson, Karl F. Nygren, and Joseph 
Thomas (c/o Kirkland, Fleming, Green, Martin & Ellis) for Firestone Tire & Rubber 
Company. Ferris E. Hurd and Henry M. Hogan (c/o Pope & Ballard) for General Motors 
Corporation. Edward R. Johnston (c/o Johnston, Thompson, Raymond & Mayer) for 
Phillips Petroleum Company. Harlan L. Hackbert (c/o Stevenson, Conaghan, Velde and 
Hackbert) for Mack Manufacturing Corporation. H. Templeton Brown (c/o Mayer, 
Friedlich, Spiess, Tierney, Brown & Platt) for Standard Oil Company of California and 
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Federal Engineering Corporation. All of Chicago, Ill. 


; For a prior consent decree and opinions of the U. S. District Court, Northern 
District of Illinois, Eastern Division, see 1954 Trade Cases {| 67,917, 67,654, and 1950-1951 
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Memorandum of Decision 
[Defendants] 


Juttus J. Horrman, District Judge [Jn 
full text]: This suit was brought by the 
United States of America under the pro- 
visions of Section 4 of the Sherman Anti- 
trust Act, 15 U. S. C. §4, 26 Stat. 209, to 
enjoin violations of that Act. This pro- 
ceeding is the remaining vestige of a con- 
troversy that first entered the courts in 
1947, when the Government commenced 
this suit and a companion criminal action in 
the District Court for the Southern District 
of California. Named as defendants in both 
actions were two groups of corporations. 
The first group, hereafter called collectively 
the City Lines defendants, was composed 
of National City Lines, Inc. (hereafter 
National), a Delaware corporation and hold- 
ing company for some forty-six local public 
transportation companies in sixteen states, 
Pacific City Lines, Inc. (hereafter Pacific), 
also a Delaware corporation, since dissolved, 
and then a subsidiary of National operating 
or managing certain of the local trans- 
portation companies owned or controlled 
by National in California, Washington, and 
Utah, and American City Lines, Inc. (here- 
after American), a Delaware corporation 
and a subsidiary of National organized to 
operate and manage local transportation 
companies owned or controlled by National 
in large metropolitan centers. American 
was, in 1946, merged into National. The 
second group of corporate defendants, here- 
after referred to collectively as the supplier 
defendants, comprised six corporations which 
supplied the City Lines defendants and 
their operating companies with the motor 
buses, petroleum products, tires and tubes 
used in their operations. The supplier de- 
fendants include: General Motors Corpo- 
ration, in its own behalf and as successor 
to Yellow Truck and Coach Manufacturing 
Company, a former subsidiary; Mack Manu- 


Trade Regulation Reports 


facturing Corporation, a Delaware corpo- 
ration; Phillips Petroleum Company; Stand- 
ard Oil Company of California and its 
wholly-owned subsidiary, Federal Engineer- 
ing Corporation; and The Firestone Tire 
& Rubber Company. These suppliers will 
be called, respectively, General Motors, 
Mack, Phillips, Standard, Federal, and Fire- 
stone. Seven individuals, officers or di- 
rectors of the defendant corporations, were 
also joined as defendants in the criminal 
action but not in the civil case. 


[Offense Charged] 


Briefly summarized, the offense with which 
these defendants were charged in both 
actions was a conspiracy, beginning in 1937, 
to acquire or to control a substantial part 
of the local transportation companies in the 
various cities of the United States and to 
restrain and to monopolize the interstate 
commerce in motor buses, petroleum prod- 
ucts, tires and tubes used by the companies 
so acquired and by those already controlled 
or subsequently acquired by the City Lines 
defendants. This conspiracy, it was charged, 
was implemented by the supplier defend- 
ants’ furnishing money and capital to the 
City Lines defendants, in return for which 
the City Lines agreed, on behalf of them- 
selves and the operating companies then 
controlled or subsequently acquired, to pur- 
chase substantially all of their requirements 
of motor buses, petroleum products, tires 
and tubes from the respective supplier 
defendants to the exclusion of competitors. 


[Criminal Case as Evidence im 
Civil Case] 


Both the criminal and the civil actions 
were, upon motion of the defendants, trans- 
ferred to this court for trial. The criminal 
case was tried in 1949, and the jury re- 
turned a verdict of guilty on one count of 
the indictment charging a violation of Sec- 
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tion 2 of the Sherman Act, and a verdict of 
acquittal on the other count, which charged 
a violation of Section 1. The conviction 
was affirmed upon appeal, in United States 
v. National City Lines [1950-1951 Trane 
CASES § 62,757], 186 F. 2d 562 (7 Cir. 1951), 
and a petition for a writ of certiorari was 


denied. 341 U. S. 916 (1951). 


The United States filed a suppiemental 
complaint in this civil action setting up the 
criminal conviction, and thereafter moved 
for summary judgment in its favor on the 
basis of this prior adjudication. This motion 
was granted in part upon grounds more 
fully stated in a reported opinion of this 
court. United States v. National City Lines 
[1954 Trane Cases § 67,654], 118 F. Supp. 
465 (1953). Summarily stated, we there 
held that the facts necessary to support a 
conviction under the count of the indict- 
ment upon which the defendants had been 
found guilty should not be re-litigated. Upon 
a consideration of the indictment, the evi- 
dence, and the opinion of the Court of 
Appeals in the criminal case, it was decided 
that a violation of Section 2 of the Sherman 
Act had been conclusively established for 
purposes of this case, and that this violation 
consisted of a conspiracy to monopolize the 
sale of supplies used by the local trans- 
portation companies controlled by the City 
Lines defendants. An order of partial sum- 
mary judgment, in the nature of a pre-trial 
order under Rule 16, Federal Rules of 
Civil Procedure, was accordingly entered 
on February 26, 1954. By this order it was 
established for purposes of the trial of this 
proceeding that all of the defendants had 
conspired or combined to monopolize inter- 
state commerce through the contracts, 
entered into between the City Lines de- 
fendants and the individual supplier de- 
fendants, by which the City Lines defendants 
agreed to purchase their requirements of 
motor buses, petroleum products, tires and 
tubes from the supplier defendants, and 
that these acts were committed with the 
intent required for, and constituted, a vio- 
lation of Section 2 of the Sherman Act. 
The plaintiff was thereby relieved of the 
burden of proving these matters, and the 
defendants were foreclosed from refuting 
them. 

[Issue—Equitable Relief] 


As a result of this order, the present 
controversy was narrowed to first, the ques- 
tion of the need for equitable relief to pre- 
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vent recurrence of this established violation 
of Section 2 of the Sherman Act, and 
second, to the question of whether the 
defendants had violated Section 1 of the 
Sherman Act by conspiring to restrain 
trade by acquiring control of a substantial 
part of the local transportation companies 
in the cities of the United States, the of- 
fense of which the defendants had been 
accused but acquitted in the criminal case. 
The alleged violation of Section 1 and the 
charge of a conspiracy to acquire control 
of local transportation companies have since 
been abandoned by the Government, leav- 
ing only the issues of appropriate equitable 
relief under the established violation of 
Section 2. 

The scope of the controversy has been 
still further diminished by a consent decree 
entered by this court upon the agreement 
of the Government and the existing City 
Lines defendants on December 14, 1954 
[1954 Trape Cases § 67,917]. This decree 
directs the defendant National to take all 
action within its power to cancel certain 
remaining supply contracts between Na- 
tional, its subsidiaries or affiliates, and some 
of the supplier defendants, enjoins National 
from entering into any supply contracts 
conditioned upon the supplier’s financing 
the operations of the transit company sup- 
plied, and establishes a bidding procedure 
for contracts for the purchase of petroleum 
products and tires and tubes. Jurisdiction 
has been retained for carrying out, modify- 
ing or enforcing this decree. 

With the City Lines defendants elimi- 
nated from the controversy by this decree, 
the only issue remaining for trial was the 
equitable relief to which the Government 
might be entitled against the supplier de- 
fendants, relating to the violation of Sec- 
tion 2 of the Sherman Act established in the 
criminal action. 

This remaining issue has been tried upon 
the basis of the record of the criminal case, 
depositions of various witnesses, interro- 
gatories submitted by the Government and 
the defendants’ answers thereto, additional 
documentary and oral evidence, and the 
stipulations of counsel. The court has had 
the benefit of very helpful and exhaustive 
briefs presented on behalf of all parties, 
and the controversy, or this final remnant 
of it, is now ripe for decision. 


“he only question to be decided is of 
the necessity and propriety of injunctive 
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relief. As the Supreme Court has ad- 
monished, “It will simplify consideration 
of such cases as this to keep in sight the 
target at which relief is aimed. The sole 
function of an action for injunction is to 
forestall future violations.” United States 
v. Oregon State Medical Society [1952 TRADE 
Cases J 67,264], 343 U. S. 326, at 333 (1952). 
With this purpose in view, the prayers for 
relief as set forth in the Government’s com- 
plaint will be considered. 


[Adjudication of Violation] 

The first prayer of the complaint requests 
that the court adjudge and decree that 
the defendants have engaged in an unlawful 
combination and conspiracy in violation of 
Sections 1 and 2 of the Sherman Antitrust 
Act. As to the alleged violation of Section 
2, this aim has already been achieved by 
the Government. This court and the Court 
of Appeals for this Circuit have adjudicated 
the defendants’ guilt in the criminal action, 
and the finality of this determination has 
been recognized in this proceeding by the 
prior ruling upon the motion for summary 
judgment. Nothing that this court could 
now decree would add weight or force to 
those findings. So much of the prayer as 
requests an adjudication that the defend- 
ants violated Section 1 of the Sherman Act 
has been abandoned by the plaintiff in its 
briefs. Nothing remains to be granted, 
therefore, under this prayer. 


[Divestiture of Stock] 


The second prayer for relief is that the 
supplier defendants be required to divest 
themselves of all common and preferred 
stock or other financial interest in the de- 
fendants National, American, Pacific, and 
their operating companies. It is established 
by the evidence, and it is uncontroverted 
by the plaintiff, that all of the supplier 
defendants have disposed of their invest- 
ments in the City Line companies and their 
subsidiaries, and that no supplier defendant 
has, since 1952, held any financial interest 
in these companies. This requested relief 
having already been obtained without the 
compulsion of a decree, no divesting order 
is required. 


[Illegahty of Contracts] 


In the third prayer of the complaint the 
plaintiff seeks a declaration that all sales 
or investment contracts, written or oral, 
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between the supplier defendants and the 
City Lines defendants and their operating 
companies are void, unenforceable, and of 
no legal effect. Since the investment con- 
tracts have all been abandoned or canceled, 
any such declaration as to them would 
be futile. Similarly, most of the sales con- 
tracts between the City Lines and the sup- 
plier defendants have expired or have been 
canceled. Those remaining in force at the 
time of trial are considered with the issues 
raised by the sixth prayer, below. 


[Relief—Signers of Consent Decree] 


The fourth and fifth prayers for reliet 
relate solely to the City Lines defendants, 
and request no relief directed against the 
supplier defendants. In view of the final 
judgment rendered in the consent decree 
of December 14, 1954, dropping the City 
Lines defendants from the case, there is no 
need to consider these prayers. 


[Future Conduct of Defendants] 


The core of the controversy between 
these parties is the prayer for orders con- 
trolling the future conduct of the supplier 
defendants as set forth in the sixth prayer 
of the complaint in this case. That prayer 
requests: 


“6. That the defendants herein and 
each of them and their officers, directors 
and representatives and all persons and 
corporations acting or claiming to act on 
behalf of them be perpetually enjoined 
and restrained from combining and con- 
spiring to monopolize, or to restrain inter- 
state trade and commerce of the United 
States in the manner and by the means 
described herein, and be perpetually en- 
joined from engaging in or participating 
in agreements, understandings, practices 
or arrangements having a tendency to 
revive or continue any of the aforesaid 
violations of the Sherman Antitrust Act.” 


[Principles] 


Several principles of decision are called 
into play when a court is requested to exer- 
cise the injunctive power conferred by Sec- 
tion 4 of the Sherman Antitrust Act. In 
the first instance it must be kept in mind 
that the power so conferred is to be exer- 
cised in accordance with the general princi- 
ples which traditionally have obtained in 
courts of equity and have controlled the 
granting of equitable relief. DeBeers Mines 
v. United States [1944-1945 TrapE CASES 
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1 57,373], 325 U. S. 212, 218-19 (1945). 
Heed must be paid to the usual limits of 
equitable discretion and to the factors ordi- 
narily affecting that discretion. 


A major point of conflict between the 
parties here is the interpretation to be given 
to the quoted language of the sixth prayer 
of the complaint—whether the prayer is 
to be construed, as the Government con- 
tends, as requesting a general prohibition 
against all practices associated with or 
related to the type of offense established in 
the criminal case, or whether, as the de- 
fendants argue, the request for relief is to 
be read as praying only for whatever decree 
may be necessary to prevent a repetition 
of the same offense already proved. Con- 
sideration of the proper breadth of the 
decree which may be entered requires that 
a delicate balance be struck. On the one 
hand, the relief afforded must be adequate 
to meet the need. An injunction must 
be broad enough to prevent a repetition of 
the wrong, and a mere deviation in the 
method by which the same evil is ac- 
complished cannot be permitted to evade 
the prohibition. Accordingly, a decree may 
close all roads to the prohibited goal, and 
is not confined to the well-worn road. 
International Salt Co. v. United States [1946- 
1947 Trape Cases § 57,635], 332 U. S. 392 
(1947). The judge, in assuring the public 
freedom from the illegal conduct, may 
range broadly through practices connected 
with acts actually found to be illegal. 
United States v. United States Gypsum Co. 
[1950-1951 Trane Cases § 62,729], 340 U. S. 
76, 88 (1950). 


On the other hand, a finding of an of- 
fense under the antitrust laws does not 
invest a court with a license to embark 
upon a general program of comprehensive 
control of the defendants’ business. The 
limits of the controversy must be observed. 
The court is “bound by the first principles 
of justice not to sanction a decree so vague 
as to put the whole conduct of the defend- 
ants’ business at the peril of a summons for 
contempt. We cannot issue a general in- 
junction against all possible breaches of 
the law.” Swift and Company v. United 
States, 196 U. S. 375, at 396 (1905). “(T)he 
mere fact that a court has found that a 
defendant has committed an act in violation 
of a statute does not justify an injunction 
broadly to obey the statute and thus sub- 
ject the defendant to contempt proceedings 
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if he shall at any time in the future commit 
some new violation unlike and unrelated to 
that with which he was originally charged.” 
N. L. R. B. v. Express Publishing Co., 312 
U. S. 427, 435-36 (1941). To range far 
beyond the hard facts of the questions 
actually tried in the case is to invite the 
errors of a broad rule which proves unjust 
in the light of unforeseen circumstances. The 
court is constrained, then, to steer the 
narrow course between the hazards of a 
failure to cure the evil on one side and un- 
warranted and oppressive control on the 
other. In its essence, the principle involved 
is simply that we should not attempt to 
accomplish in a single suit what should 
fairly be left to a later action when and if 
it proves necessary. 

In reviewing the language of the plain- 
tiff’s prayer for relief in the light of these 
considerations, the reader must take into 
account the nature of the offense charged 
and actually litigated by the parties. Under 
the liberal provisions of Rule 54(b) of the 
Federal Rules of Civil Procedure, the plain- 
tiff is not bound to prove all that he alleges, 
nor is he limited in a judgment in his 
favor to the relief he has demanded in 
his complaint. Under that Rule, a litigant 
is to be awarded whatever relief the facts as 
litigated entitle him to. But in determining 
what is fairly within the boundaries of the 
controversy, the distinction between a civil 
action brought’ on behalf of the United 
States and a civil action brought on behalf 
of a private person cannot be ignored. “The 
Government seeks its injunctive remedies 
on behalf of the general public; the private 
plaintiff, though his remedy is made avail- 
able pursuant to public policy as deter- 
mined by Congress, may be expected to 
exercise it only when his personal interest 
will be served.” United States v. Borden 
Company [1954 TrapvE CASES { 67,754], 347 
U. S. 514, 518 (1954). Reasonable limits 
are set for the private suit by the limits 
of the plaintiff’s interests at stake, and the 
defendant is put on general notice by the 
nature of the opposing litigant of the extent 
of the possible controversy. But when 
the Government is the civil plaintiff, the 
scope of the interests to be protected by an 
injunction is as broad as the national 
economy. In such cases, principles of ele- 
mental fairness demand that the bounds of 
the issues relating to injunctive relief be 
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determined with reliable certainty by the 
pleadings. 


A related principle which serves as a 
guide in a case such as this is the salutary 
rule that questions of law are to be decided 
so far as possible only upon the basis of 
fully litigated and established facts. Basic 
to this judicial system is the court’s duty 
to refuse to lay down a rule for controlling 
predicted future conduct upon the shifting 
foundation of a prophecy as to future con- 
ditions. United States v. Hamburg-American 
Co., 239 U. S. 466 (1916). In so far as the 
injunctive relief requested by the Govern- 
ment would involve decision of doubtful 
legal propositions in the abstract, without 
full presentation of the variable circum- 
stances which might affect the resolution 
of the question, the court must proceed 
with caution. The competitive freedom 
which the Sherman Act was designed to 
preserve is no better served when a com- 
petitor is destroyed by unwarranted in- 
junction than when he is destroyed by un- 
lawful practices. 


A third principle called into play in this 
suit is the rule that the extraordinary 
remedy of injunction will be afforded only 
to prevent wrongs reasonably apprehended 
in the future. A court should not employ 
its carefully drawn powers for a vain and 
useless purpose. The function of the in- 
junction is neither vindictive nor plunitive. 
The fact that an offense may have been 
committed in the past means nothing except 
in so far as in some cases it may show 
a likelihood of recurrence of the unlawful 
conduct; it does not raise any presumption 
of a general propensity for wrongdoing. 
“The sole function of an action for injunc- 
tion is to forestall future violations. It is 
so unrelated to punishment or reparations 
for those past that its pendency or decision 
does not prevent concurrent or later remedy 
for past violations by indictment or action 
for damages by those injured. All it takes 
to make the cause of action for relief by 
injunction is a real threat of future violation 
or a contemporary violation of a nature 
likely to continue or recur.” United States 
v. Oregon State Medical Society [1952 TRADE 
Cases J 67,264], 343 U. S. 326, 333 (1952). 
On the other hand, protestations of con- 
trition or repentance by a proven offender 
must, in the light of human experience, be 
viewed with a grain of suspicion. In- 
junctive relief is denied in cases where no 
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danger of repeated wrongs has been shown 
not out of consideration for the adjudicated 
wrongdoer, but because of the limited 
purpose of the remedy of injunction. 


[Evidence] 


Against these general principles as a 
background, the salient facts can be seen 
more clearly. Since a violation of the 
Sherman Act by these defendants was con- 
clusively established in the criminal case 
begun as a companion to this suit, and since 
the only relevant inquiry at this stage is 
the prospect of wrongdoing ahead, no ex- 
tended archeological investigation into the 
history of the defendants’ violation is ap- 
propriate. Briefly summarized, the evidence 
introduced in the criminal proceeding shows 
that in the middle ’thirties National was 
engaged in the pursuit of taking over local 
transportation systems in various cities 
throughout the country. Most of the com- 
panies taken over employed street cars, and 
it was National’s practice to convert these 
systems to the use of motor buses. The 
supplies needed for the operation of these 
local transportation companies were ob- 
tained from these supplier defendants and 
from competing suppliers as well. National 
was interested in raising additional capital 
to finance its activities, and after a series 
of communications among the supplier de- 
fendants and the City Lines, General Motors, 
Mack, Standard, Phillips, and Firestone in- 
vested a total amount in excess of nine 
million dollars in the securities of the City 
Lines, first in National and Pacific in 1938 
and 1939, and, when it was subsequently 
organized in 1943, in American. In return 
for these investments, the supplier defend- 
ants received supply contracts which obliged 
the City Lines defendants and their existing 
and future subsidiary operating companies 
to obtain substantially all of their require- 
ments of motor buses from General Motors 
and Mack, their requirements of petroleum 
products from Phillips and Standard, and 
their requirements of tires and tubes from 
Firestone. The offense of which the de- 
fendants were convicted in the criminal 
case consisted in a conspiracy to use this 
combination of investment and requirements 
contracts to monopolize interstate com- 
merce in supplies used by the numerous 
transportation companies owned or controlled 
by the City Lines defendants. The convic- 
tion as sustained on appeal establishes that 
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these arrangements excluded competitors 
from a substantial part of a separable mar- 
ket so as to constitute monopolization with- 
in the meaning of Section 2 of the Sherman 
Antitrust Act. The conviction also estab- 
lishes that the defendants engaged in this 
concerted action with the requisite intent 
to monopolize. 

Although the past violation was com- 
mitted by the supplier defendants acting in 
concert, individual consideration is required 
for resolution of the question of appropriate 
equitable relief. A brief resume of the evi- 
dence relating to each of the suppliers on 
this question is therefore pertinent. 


General Motors. Until 1943, General Motors 
engaged in the occurrences here involved 
through a controlled corporation, Yellow 
Truck & Coach Company; upon the merger 
of this company with General Motors in 
1943, General Motors succeeded to its for- 
mer subsidiary’s interests in the contracts 
with the City Lines. As the result of in- 
vestments made in Pacific in 1938 and in 
National in 1939, General Motors obtained 
contracts which bound these corporations 
and their operating companies to buy from 
General Motors 85% of their requirements 
of new buses purchased for transportation 
companies controlled on the date of the 
contract, and 4214% of the requirements of 
new buses purchased for companies to be 
acquired or organized in the future. Before 
they learned of the Government’s investi- 
gation into these dealings, the management 
of General Motors resolved to dispose of 
the City Lines holdings, and the last of 
these investments was sold in 1949. All of 
the requirements contracts between General 
Motors and the City Lines defendants were 
canceled in 1949, after the conviction in the 
criminal case. General Motors now holds 
no investment in, and has no requirements 
contracts with, any local transit company, 
either in or out of the City Lines system. 
Evidence was introduced to show that Gen- 
eral Motors has no intention of making any 
investments in the City Lines defendants, 
and no intention of entering into any re- 
quirements contracts with them. 


Mack. The evidence relating to this de- 
fendant shows that in 1939 Mack purchased 
certain preferred stock in National and 
received in return a contract by which 
National agreed that its subsidiaries subse- 
quently formed or acquired would obtain 
424% of their requirements of new buses 
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from Mack. The term of the contract was 
ten years; it expired in 1949, and no other 
requirements contract between Mack and 
the City Lines defendants were shown. In 
1940, Mack also purchased stock of Pacific, 
which it sold in 1941. The National stock 
was redeemed for cash in 1944, and since 
that time Mack has held no investment in 
any City Lines defendant. 

Phillips. As the result of its investments, 
Phillips was awarded contracts for the sale 
of the petroleum products required by the 
operating companies controlled by the City 
Lines defendants in the central regions of 
the United States. One of the obligations 
of these contracts required the City Lines 
defendants to use the proceeds of the sale 
of any assets of a company in Phillips’ 
contractual territory for re-investment in 
that territory. All of the Phillips holdings 
in the City Lines were disposed of in 1949, 
and Phillips has no intention to invest in 
these companies in the future. The last of 
the requirements contracts between Phillips 
and any of the City Lines defendants ex- 
pired in 1953. 

Standard. Standard made its investments 
in the City Lines through its wholly owned 
subsidiary, Federal Engineering Corpora- 
tion, named as one of the defendants in this 
suit. In return for these investments, Standard 
obtained contracts to supply the petroleum 
requirements of the City Lines operating 
companies in the western United States, 
and particularly in California, Washington, 
and Utah. Standard disposed of its com- 
mon stock holdings in the City Lines in 
1949, and of its preferred stock in 1952, and 
has introduced evidence that it has no inten- 
tion of making future investments in any 
of the City Lines defendants. At the time 
of trial, all of Standard’s requirements con- 
tracts had expired or been canceled except 
for an agreement with Pacific and agree- 
ments with two operating companies, Salt 
Lake City Lines and Los Angeles Transit 
Lines. The date of expiration of all three 
of these contracts is April 30, 1956. 

Firestone. Beginning in 1939, Firestone 
made investments in National, Pacific, and 
American, and received in return contracts 
to supply the needs of tires and tubes of 
the City Lines operating companies. Under 
the prevailing practice in this trade, local 
transportation companies ordinarily obtain 
their required tires and tubes not through 
purchase but through a rental arrangement 
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under which the tire supplier leases tires 
and tubes on a mileage-rate charge, main- 
taining an available inventory of supplies 
and providing service and maintenance per- 
sonnel. Such arrangements tend to be of 
substantial duration, and Firestone’s agree- 
ments with the City Lines defendants were 
tire-mileage contracts of this character. 
Firestone disposed of its City Lines invest- 
ments in 1951. All of its requirements con- 
tracts with City Lines companies had been 
canceled or had expired at the time of the 
trial except for contracts with Long Beach 
Transit Lines and Los Angeles Transit 
Lines. Both of these existing contracts 
were scheduled to expire according to their 
terms on May 31, 1955, and under the pro- 
visions of the consent decree previously 
entered in this case National was ordered 
to take all action within its power to cancel 
these contracts. It is stated in the brief 
filed on behalf of Firestone that the Long 
Beach contract has been canceled since the 
trial, but no evidence of that fact has been 
introduced and the Government is apparently 
unwilling to concede the point. Firestone 
also offered evidence that it did not intend 
to invest in any of the City Lines defend- 
ants in the future. 


[Future Violations] 


The plaintiff has introduced no evidence 
in support of its allegation in the complaint 
that “Defendants threaten to and will con- 
tinue to violate Sections 1 and 2 of the 
Sherman Antitrust Act unless the relief 
hereinafter prayed for is granted.” There is 
nothing in the record beyond the implica- 
tion of the past violation which tends to 
show any danger of future wrongs. The 
good faith and genuineness of the defend- 
ants’ statements that they do not intend to 
invest in the City Lines defendants are im- 
peached by nothing offered in the case. 

In this state of the record, the sixth 
prayer of the complaint, requesting an in- 
junction against conspiring to monopolize 
commerce “in the manner and by the means 
described in the complaint[”] and from en- 
gaging in practices “having a tendency to 
revive or continue any of the aforesaid vio- 
lations,” is to be considered. 


[Relief Specifically Requested] 


In its post-trial brief the Government has 
interpreted and elaborated this prayer to 
request the following six forms of specific 
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relief: First, enjoining each defendant from 
entering into a requirements contract with 
any transit company except a contract for 
the supply of tires and tubes for a period 
of five years or less or for the sale of petro- 
leum products for one year or less; second, 
enjoining each defendant from entering into 
a contract with any transit company which 
obliges the transit company to cause its 
subsidiaries to purchase their needs from 
the supplier, or which restricts the transit 
company in the kind of equipment or sup- 
plies it may use, or which limits the transit 
company in the disposition of its assets and 
equipment; third, enjoining each defendant 
from financing the operations of any transit 
company upon an agreement of the transit 
company to purchase its supplies from the 
defendant; fourth, enjoining each defendant 
from combining, conspiring, or agreeing 
with another supplier defendant or with any 
other supplier to finance the operation of 
any transit company upon an agreement 
of the transit company to purchase its re- 
quired supplies from the defendant; fifth, 
enjoining each defendant from acquiring 
any financial interest in or participating in 
the management of National or its subsidi- 
aries or affiliates; and sixth, requiring the 
cancellation of all remaining requirements 
contracts between the supplier defendants 
and the City Lines defendants which were 
made in furtherance of the conspiracy. 


[Relief Exceeds Boundaries of Action] 


Testing these requests against the prayers 
for relief contained in the complaint and the 
issues that have been litigated in this pro- 
ceeding reveals that the relief sought ex- 
ceeds the boundaries of the controversy in 
several particulars. The first four of these 
specifications made for the first time after 
the trial seek to enjoin each of the defend- 
ants from entering into various relationships 
with any transit company or, in the fourth 
specification, any other supplier. To grant 
such an order could carry the court far 
toward the general injunction to obey the 
law condemned in Swift and Company v. 
United States, 196 U. S. 375, 396 (1905), 
and N. L. R. B. uv. Express Publishing Gor 
312 U. S. 426, 435-36 (1941). The con- 
spiracy in which the defendants engaged 
was not national in scope, and did not in- 
volve any attempt to monopolize a whole 
industry. The combination charged in the 
criminal indictment of a conspiracy to 
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acquire a substantial part of the local trans- 
portation companies throughout the United 
States was not established, and that charge 
has here been abandoned. The only offense 
litigated in this case was a conspiracy limited 
to the monopolization of sales to a single 
corporate system, the City Lines defend- 
ants and their operating companies. No 
evidence of the relations of the supplier 
defendants with any other transit com- 
panies has been introduced and the record 
is bare of any support for the supposition 
that there is a cognizable danger of future 
violations with respect to the transit com- 
panies. An injunction should be limited by 
the circumstances involved in the litigation. 
By way of example of this principle, in 
Swift and Company v. United States, 196 
U.S. 375 (1905), the Court, speaking through 
Mr. Justice Holmes, amended on its own 
motion an injunction against restrictive 
practices in any livestock sales to confine 
the prohibition to sales at the stock yards 
named in the bill. 196 U. S., at 400. More 
recently, in United States v. W. T. Grant Co. 
[1953 Trape Cases { 67,493], 345 U. S. 629 
(1953), the Court read a prayer for an in- 
junction against an “aforesaid violation” of 
the antitrust laws literally, as limited to the 
violation charged in the complaint, and ac- 
cordingly sustained the lower court’s denial 
ot a requested injunction against similar 
violations committed with other persons or 
corporations. Without fair apprisal of these 
broad claims and without having litigated 
the questions raised by these specifications, 
the defendants should not be subjected to 
the risk of contempt in all their dealings 
with transit companies and other suppliers. 
The first four specifications of relief must 
therefore be regarded as beyond the scope 
of this case. If relief is to be granted in 
these particulars, it must be awarded in a 
suit in which the facts are fairly litigated. 
The offense here established cannot be made 
to reach so far. 


[Illegality Not Established] 


A related objection to these first four 
specifications of the plaintiff’s interpreta- 
tion of the sixth prayer of the complaint 
is to be found in the fact that the legality 
of the arrangements and practices sought to 
be outlawed has not been tried. As previ- 
ously noted, difficult questions of law are 
not to be decided in hypothetical cases, 
but upon the concrete facts of an actual 
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lawsuit. The temptation to resolve all doubtful 
legal questions against the proven wrong- 
doer must be put aside; a vindicative tem- 
perament has no place in a court dispensing 
equitable relief. The practices which the 
Government seeks to enjoin are not matters 
of outright lawlessness or brazen price- 
fixing. Whether or not these practices are 
illegal under the antitrust laws turns upon 
nuances of circumstance which cannot be 
foreseen or determined in advance of the 
event. For example, the first specification 
of relief of the plaintiff's post-trial brief 
requests that the defendants, and each of 
them, be enjoined from entering into any 
requirements contract with any transit com- 
pany, with exceptions for tire-supply con- 
tracts up to five years in duration and petro- 
leum-supply contracts for one year or less. 
Such an injunction would of course place the 
defendants at a competitive disadvantage. Re- 
quirements contracts are not illegal per se, as 
the Government concedes by the exceptions to 
its request in the case of tires and petroleum 
products, and as it conceded in the consent 
decree heretofore entered by permitting 
National and its operating companies to 
enter into requirements contracts for rela- 
tively short terms. Even under the specific 
prohibitions of Section 3 of the Clayton Act, 
the legality of a particular requirements 
contract is a matter of more or less. See, 
e. g., Standard Oil Co. v. United States [1948- 
1949 Trape CAsEs { 62,432], 337 U. S. 293 
(1949). What might offend the broader 
provisions and the tests of reasonableness 
of the Sherman Act, here involved, has not 
been articulated by the Supreme Court. 
Whether a contract for supplying a local 
transit company’s requirements of motor 
buses, or its requirements of tires for longer 
than five years, or its requirements of petro- 
leum products for longer than one year, 
would be unlawful should not be decided 
until the circumstances surrounding the 
agreement are properly before a court. In 
some situations a requirements contract will 
be no more restrictive of competition than 
a single sale of a large quantity of supplies. 
In the criminal action prosecuted as a com- 
panion to this case, the trial judge instructed 
the jury, “it is not unlawful to make a re- 
quirements contract,” and continued, “nor 
was the execution of the several supplier 
requirements contracts in itself unlawful 

_ Assuming that this ruling does not 
establish the law of the case or raise an 
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estoppel, it is enough that the controversy 
here litigated does not fairly present this 
question of law. 


Similar considerations control the legal 
questions raised by the third specification 
of the plaintiff's requests for relief, in which 
the Government requests that each defend- 
ant and the defendants collectively be en- 
joined from making investments in any 
transit company upon an agreement of the 
transit company to purchase its require- 
ments from the supplier. As requirements 
contracts are not illegal per se, so it is not 
necessarily unlawful for a supplier to help 
a customer financially, whether by extend- 
ing liberal credit, making a loan, or invest- 
ing capital. How far the combination may 
be carried without violation of the Sherman 
Antitrust Act is difficult to determine pro- 
spectively. In some circumstances such an 
arrangement is no doubt permissible. The 
trial judge who entered the judgment of 
guilty in the companion criminal case ob- 
served, in his charge, that “the making of 
an investment by each supplier defendant in 
the preferred and common stock of Na- 
tional, American and Pacific, was not in 
itself unlawful; nor was the execution of 
the several supplier requirements contracts 
in itself unlawful, whether or not made in 
connection with the investment.” And the 
Court of Appeals for this Circuit, which 
sustained the criminal conviction of these 
defendants, has since found unobjectionable 
under the Sherman Act an analogous ar- 
rangement whereby a purchaser invested in 
the seller’s stock upon the seller’s agree- 
ment to sell its manufactures exclusively to 
the purchaser. Fargo Glass & Paint Co, wv. 
Globe American Corp. [1953 TRapE CASES 
1 67,427], 201 F. 2d 534 (7 Cir. 1953). Any 
commercial dealing necessarily excludes others 
from making the same sale; only when pre- 
clusion reaches a substantial part of the 
market does it amount to the monopoliza- 
tion condemned by the Sherman Act. United 
States v. Columbia Steel Co. [1948-1949 TRADE 
Cases § 62,260], 334 U. S. 495 (1948). It 
has been litigated and decided that it is 
illegal to foreclose the sale of buses, tires, 
and petroleum products used by forty-six 
local transportation systems in forty-five 
cities and sixteen states. How much less 
would suffice has not been here tried. It 
follows that the plaintiff's request to enjoin 
all such arrangements as unlawful is too 
broad. 
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[Necessity for Relief] 


But the basic objection underlying all 
the specifications of relief but the sixth, 
hereafter considered, is the absence of any 
proven necessity for such relief. Except for 
the contracts between Standard and Fire- 
stone and the City Lines which were still 
in force at the time of trial, all the require- 
ments contracts of the supplier defendants 
had been canceled or abandoned or had ex- 
pired in 1953. All investments of the sup- 
plier defendants in the City Lines had been 
disposed of by 1952. No new investment 
or requirements arrangements had been 
entered into for a period of approximately 
eight years before this trial. All of the 
defendants have introduced evidence that 
they have no intention of making invest- 
ments in the City Lines defendants in the 
future. No evidence has been offered by the 
plaintiff to rebut or to contradict this testi- 
mony. The plaintiff has argued that only 
General Motors has declared that it has no 
intention to enter into requirements con- 
tracts with the City Lines, and from this 
it is inferred that the other suppliers must 
entertain such an intention. But the Gov- 
ernment has conceded that requirements 
contracts for the supply of tires and petro- 
leum products may be unobjectionable, and 
an absolute prohibition against exclusive 
supply contracts has been sought only in 
the case of motor buses. In view of Gen- 
eral Motors’ declared intention not to em- 
ploy such contracts, and in view of the 
fact that the other bus supplier, Mack, was 
a party to only one requirements contract, 
made in 1939, and that in the last seven 
years of that contract Mack sold only $152,247 
worth of buses to the City Lines and their 
subsidiaries, there appears to be no cogniz- 
able probability of a resumption of the re- 
quirements relationships in the defendants’ 
sale of buses to the City Lines. 

In these circumstances, no useful purpose 
would be served by enjoining the defendants 
from doing what there is no reason to 
believe they will do. Section 4 of the Sher- 
man Act “confers on the Government no 
absolute right to an injunction upon a 
@howing of past violations of the antitrust 
laws by defendants.” United States v. Borden 
Company [1954 Trave Cases {[ 67,754], 347 
U. S. 514, 519-20 (1954). “The purpose of 
an injunction is to prevent future violations, 
Swift & Co. v. United States, D/OaUR SOL, 
326 (1928), and, of course, it can be utilized 
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even without a showing of past wrongs. 
But the moving party must satisfy the court 
that relief is needed. The necessary deter- 
mination is that there exists some cogniz- 
able danger of recurrent violation, something 
more than the mere possibility which serves 
to keep the case alive.” United States v. 
W. T. Grant Co. [1953 Trane Cases 67,493], 
345 U. S. 629, 633 (1953). See also United 
States v. Oregon State Medical Society [1952 
TravE CasEs { 67,264], 343 U. S. 326 (1952); 
United States v. United States Steel Corp., 
251 U. S. 417 (1920); Walling v. Younger- 
man-Reynolds Hardwood Co., 325 U. S. 419 
(1945). To the same effect are several 
decisions of the Court of Appeals for this 
Circuit, including Walling v. T. Buettner & 
Co., 133 F. 2d 306, 308 (7 Cir. 1943), and 
Bowles v. Carnegie-Illinois Steel Corp., 149 
F. 2d 545 (7 Cir. 1945). 


The fact that the illegal investments and 
requirements contracts were not terminated 
until after the suit was commenced might 
be regarded as suspect, as an indication that 
conscious wrongdoing has been ceased only 
temporarily for purposes of this proceeding. 
But the failure to cancel these arrange- 
ments as soon as they were called into 
question by the Government is also con- 
sistent with a bona fide belief of the defend- 
ants that there was nothing unlawful about 
the arrangements, and the court is not pre- 
pared to say that in the state of the law at 
the time the complaint was filed this belief 
could not reasonably be entertained. More- 
over, termination of unlawful activities during 
the course of litigation need not be dis- 
regarded. Indeed, it may be sufficient to 
render a case moot. Standard Oil Co. v. 
United States, 283 U. S. 163 (1931); United 
States v. Hamburg-American Co., 239 U. S. 
466 (1916). While the action of the defend- 
ants in terminating the condemned arrange- 
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ments during the pendency of this case is 
not, in the court’s opinion, sufficient to de- 
prive this court of its power to decide the 
question, this circumstance must be taken 
into account in determining whether equi- 
table relief is needed to prevent future 
violation. 


Much has already been accomplished by 
the Government. The unlawful investments 
and requirements contracts have been di- 
vested. The court is not persuaded that 
more is necessary to protect the public from 
a repetition of these or similar violations. 


[Requirements Contracts] 


There remain, however, the requirements 
contracts obtained as a result of the un- 
lawful conspiracy which were still in force 
at the time of trial. Since these agreements 
constitute part of the scheme of monopo- 
lization, they should be canceled. Stand- 
ard’s existing contracts with Pacific, Salt 
Lake City Lines, and Los Angeles Transit 
Lines, all expiring April 30, 1956, must 
accordingly be terminated, and the decree 
to be entered herein should contain a pro- 
vision appropriate to that end. Unless it is 
made to appear before the entry of a decree 
herein that relief is unnecessary because 
the contracts have already expired or been 
canceled, there should be a similar provision 
to terminate Firestone’s contracts, previ- 
ously described, with Long Beach Transit 
Lines and Los Angeles Transit Lines. In 
other respects the issues are found in favor 
of the defendants, and the requested relief 
will be denied, without prejudice, of course, 
to the commencement of a later proceeding 
should it prove necessary. 

Counsel are directed to confer and to 
present a final decree for the court’s signa- 
ture, in keeping with the views herein 
expressed, on or after September 30, 1955. 


[68,159] LaSalle Extension University, 
In the United States Court of Appeals for the Seventh Circuit. 


September 30, 1955. 


et al. v. Federal Trade Commission. 
No. 11459. Dated 


Petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Allocation of Customers—Cease and Desist Order—Petition for 
Review.—Pursuant to stipulation of counsel for the parties, a petition for review of a 
Federal Trade Commission cease and desist order prohibiting distributors from entering 
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into any agreement to allocate customers for the sale of stenographic machines was 
dismissed. 


See Unfair Practices, Vol. 2, J 5033.05. 
For the petitioners: Donald W. Staehlin, Chicago, II. 
For the respondent: Robert B. Dawkins and Alan B. Hobbes, Washington, D. C. 


Dismissing petition for review of Federal Trade Commission cease and desist order 
in Dkt. 6076. 


Before WALTER C. LInbLEy, Circuit Judge. 


Linptey, Circuit Judge [In full text]: Pur- filed in the above entitled cause be, and the 
suant to stipulation of counsel for the par- same is hereby, dismissed. 
ties, it is ordered that the petition for review 


[] 68,160] United States v. Twentieth Century-Fox Film Corporation; Warner Bros. 
Pictures, Inc.; Warner Bros. Pictures Distributing Corporation; RKO Radio Pictures, 
Inc.; Republic Pictures Corporation; Republic Productions, Inc.; Columbia Pictures 
Corporation; Screen Gems, Inc.; Universal Pictures Company, Inc.; United World Films, 
Inc.; Films, Inc.; and Pictorial Films, Inc. 


In the United States District Court for the Southern District of California, Central 
Division. Civil Action No. 14354-Y. Dated September 21, 1955. 


Case No. 1140 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Films.—A motion picture distributor was ordered by a consent decree 
(1) to license or offer for licensing to Government and other outlets its feature films avail- 
able for 16 mm. exhibition and (2) to license or offer for licensing, for television, its feature 
films available for television. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.50, 8421. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal To 
License Films—Restrictive Licensing—A motion picture distributor was prohibited by 
a consent decree from (1) refusing to license Government or other outlets to exhibit 
feature films available for 16 mm. exhibition, (2) restricting licenses for exhibition of any 
feature film for 16 mm. exhibition by limitations initiated and imposed by it which would 
have the effect of restraining competition with 35 mm. theatres, or (3) refusing to license 
for television any feature film available for television. The distributor was further pro- 
hibited from entering into any agreement or concerted plan of action with any other 
defendant in the action to do any of the things which it was enjoined from doing under 
the decree. 

See Combinations and Conspiracies, Vol. 1, J 2005.785. 

Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Licensing of Films.—A consent decree, which prohibited a motion picture 
distributor from refusing to license films, and which required the distributor to license 
films, did not prohibit the distributor from withdrawing films from licensing, refusing 
to license, restricting licenses, and entering into agreements with third parties under 
specified conditions. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.48. 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification. 
—A consent decree provided that if any final judgment is entered in the action against 
any defendant other than the consenting defendant and specified other defendants and 
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stich judgment is more favorable to any such other defendant than the instant decree 
is to the consenting defendant, the consenting defendant is entitled to a modification of 


the decree to substitute the more favorable provisions for corresponding provisions in 


the instant decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.37. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr.; 
James M. McGrath; Samuel Flatow, Special Assistant to the Attorney General; Maurice 
Silverman, Leonard R. Posner, and Daniel H. Margolis, Trial Attorneys. 

For the defendant: Lillick, Geary & McHose, by Robert P. Myers, for Films, Inc. 


For prior consent decrees entered in the U. S. District Court, Southern District of 
California, Central Division, see 1955 Trade Cases {| 68,137 and 68,157. 


Final Judgment as to Films, Inc. 


Leon R. YAanKwicu, District Judge [In 
full text]: The United States of America, 
plaintiff, having filed its complaint herein on 
July 22, 1952, and having filed an amended 
complaint on January 20, 1953, and the 
Court having ordered a further amendment 
of the complaint on February 9, 1955, and 
defendant Films, Inc., hereinafter referred 
to as “said defendant,” having appeared and 
filed its answer to the complaint, as amended, 
denying the substantive allegations thereof, 
and the plaintiff and said defendant, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
admission in respect of any such issue: 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the plaintiff and said defend- 
ant, it is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the plaintiff and said 
defendant, and the complaint states a cause 
of action against said defendant under sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An Act To Protect Trade 
and Commerce Against Unlawful Restraints 
and Monopolies,” as amended, commonly 
known as the Sherman Act (15 U.S. C. sec. 1). 


II 


[Definitions] 


As used in this Final Judgment: 
(a) “Government outlets” means the Armed 
Forces of the United States, Veterans Hos- 
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pitals and various other Government agen- 
cies, the American Red Cross, and United 
Services Organization, Inc. (USO): 


(b) “Other outlets” means all other places 
at which 16 mm. feature films can now be 
exhibited, including but not limited to theatre- 
less towns, hotels, clubs, camps, roadshow- 
men, drive-in theatres, and merchant-free 
shows, schools, churches and charitable or- 
ganizations, hospitals, sanitoria, homes of 
the aged or disabled and convents, non- 
profit organizations, prisons or other places 
of detention, ships, trains and planes, but 
excluding home exhibitions and television; 


(c) “Feature films” means sound motion 
picture photoplays, four or more reels in 
length other than motion picture photo- 
plays of strictly educational, religious or 
commercial character, and not including 
serial motion pietures; 


(d) “Feature films available for 16 mm. 
exhibition” shall mean feature films with 
respect to which defendant Films, Inc. shall 
have the right, by ownership of the copy- 
rights or by license or licenses, and without 
the authorization or approval of any person, 
firm, corporation, or in the absence within 
a reasonable time of the exercise of any 
such authorization or approval, to license 
the same for 16 mm. exhibition in both 
Government and other outlets; 


(e) “Feature films available for televi- 
sion” shall mean feature films which de- 
fendant Films, Inc. shall have the right, 
by ownership of the copyrights, or by li- 
cense or licenses, and without the authoriza- 
tion or approval of any other person, firm, 
or corporation, or in the absence within a 
reasonable time of the exercise of any such 
authorization or approval, to license for ex- 
hibition on or by means of television. 
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III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to said defendant shall apply to 
such defendant, each officer, director, agent, 
employee, sticcessor, assignee, and to any 
other person acting under, through, or for 
such defendant. 


IV 
[Licensing of Films Ordered] 


Said defendant is ordered and directed to 
license or offer for licensing in good faith, 
directly or through distributors, to Govern- 
ment and other outlets its feature films 
available for 16 mm. exhibition. 


V 
[Refusal To License Films Prohibited] 


Said defendant is enjoined and restrained 
from 

(a) refusing to license or offer to license 
Government or other outlets to exhibit fea- 
ture films available for 16 mm. exhibition, and 


(b) restricting licenses for exhibition of 
any feature films for 16mm. exhibition by 
limitations initiated and imposed by it which 
would have the effect of restraining competi- 
tion with 35 mm. theatres, subject, however, 
to Paragraph VIII hereof. 

Nothing in paragraphs IV and V of this 
Final Judgment shall be construed to pre- 
vent said defendant from 

(1) withdrawing from licensing or refus- 
ing to offer to license to either Government 
or other outlets, or both, any feature film 
available for 16 mm. exhibition after it has 
been licensed or offered for license to 16 
mm. outlets (other than Government out- 
lets) for a period of three years; 

(2) failing or refusing to license the 16 
mm. exhibition of any feature film or films 
available for 16 mm. exhibition to any par- 
ticular 16 mm. exhibitor because of the in- 
ability in good faith to agree with said 
executor on the film rental or other terms 
and conditions of license of such feature 
film or films not inconsistent with the pro- 
visions of the preceding subdivision (b) of 
this paragraph V, or because said defendant 
in good faith determines it would be incon- 
sistent with its best business interests to 
license said exhibitor on account of said 
exhibitor’s character, reputation or credit 
rating; 
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(3) restricting or limiting the conditions 
on which licenses for exhibition of feature 
films available for 16 mm. exhibition may 
be granted to schools, churches and chari- 
table organizations, hospitals, sanitoria, homes 
of the aged or disabled and convents, non- 
profit organizations, prisons or other places 
of detention, in consideration of special re- 
duced film rentals to be paid for such licenses: 

(4) entering into agreements with any 
Government outlet in the form customarily 
employed by such Government outlet foi 
the licensing of 16 mm. feature films; 


(5) entering into agreements with third 
parties granting to them the right or license 
to distribute and license for exhibition at 
any one or more of the Government or 
other outlets any or all feature films avail- 
able for 16 mm. exhibition provided the 
provisions of such agreements are not in- 
consistent with the provisions of paragraph 
IV and V of this Final Judgment. 


VI 
[Licensing of Films for TV Ordered] 


Said defendant is ordered and directed 
within 90 days from the date of the entry 
of this Final Judgment, to license or offer 
for licensing in good faith, directly or 
through distributors, for television, its fea- 
ture films available for television. 


VII 


[Refusal To License Films 
for TV Prohibited] 


Said defendant is enjoined and restrained 
from refusing to license or offer for licens- 
ing for television in the United States any 
feature film available for television. 

Nothing in paragraph VI or VII of this 
Final Judgment shall be construed to pre- 
vent said defendant from: 

(a) withdrawing from licensing or refus- 
ing to offer for licensing for television any 
feature film available for television after it 
has been licensed or offered for licensing 
for television for a period of at least three 
years; 

(b) failing or refusing to license for tele- 
vision any feature film or films available for 
television to any particular licensee or pro- 
posed licensee because of the inability in 
good faith to agree with said licensee or 
proposed licensee on the license fee or other 
terms and conditions of license of such 
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feature film or films, or because said defend- 
ant in good faith determines it would be 
inconsistent with its best business interests 
to license said licensee or proposed licensee 
on account of said licensee’s or proposed 
licensee’s character reputation or credit rating ; 

(c) entering into agreements with third 
parties granting to them the right or license 
to distribute and license for television any 
or all feature films available for television 
provided the provisions of such agreements are 
not inconsistent with the provisions of para- 
graphs VI and VII of this Final Judgment. 


VIII 
[ Agreements Prohibited—M odification] 


Said defendant is enjoined and restrained 
from entering into, maintaining or further- 
ing, or claiming any right under any con- 
tract, agreement, combination, conspiracy 
or concerted plan of action with any other 
defendant or alleged co-conspirator in this 
action to do any of the things which said 
defendant is enjoined or restrained from 
doing pursuant to paragraphs V and VII 
hereof. Nothing in this Paragraph VIII of 
this Final Judgment shall be construed to 
prevent defendant Films, Inc. from accept- 
ing a limited or restricted license from any 
person, firm, or corporation, or to continue 
existing distribution agreements between the 
said defendant and Twentieth Century-Fox 
Film Corporation and Warner Bros. Pic- 
tures Distributing Corporation, provided, 
however, that said defendant may not be a 
party to any license hereafter granted (other 
than the extension or renewal of the dis- 
tribution agreement with Twentieth Century- 
Fox Film Corporation which extension or 
renewal has been executed by said defend- 
ant), containing a restriction or limitation 
which is or hereafter may be prohibited by 
a final judgment entered in this case against 
any other defendant, or continue any restric- 
tion or limitation prohibited by any final 
judgment hereafter entered with respect to 
Twentieth Century-Fox Film Corporation 
or Warner Bros. Pictures Inc. or Warner 
Bros. Pictures Distributing Corporation. 


If any judgment hereafter entered herein 
by this court should be more favorable to 
the defendant Warner Bros. Pictures, Inc. 
with respect to the distributing agreement 
pursuant to which said defendant has the 
right to license 16 mm. films produced by 
Warner Bros. Pictures, Inc., than this judg- 


| 68,160 


Court Decisions 
U.S. v. Twentieth Century-Fox Film Corp. 


Number 33—216 
10-20-55 


ment is to said defendant, then said defend- 
ant shall have the right to apply to this 
court, upon reasonable notice to the plaintiff. 
for a modification of this judgment to per- 
mit the execution of an extension or renewal 
of said distributing agreement, in the event 
said agreement is about to expire prior to 
the entry of a final judgment herein affect- 
ing said distributing agreement. 


IX 
[Modification] 


If any Final Judgment entered or here- 
after entered in this case with respect to 
any defendant or defendants other than 
Films, Inc., Republic Pictures Corporation, 
Republic Productions, Inc., or Pictorial Films, 
Inc, and with respect to Warner Bros. Pic- 
tures Distributing Corporation, other than 
a judgment containing no injunctive relief, 
should be more favorable in any respect to 
such other defendant or defendants than this 
Final Judgment is to this defendant, then 
this defendant, Films, Inc. shall be entitled 
on application to this Court, with thirty days 
notice thereof to the plaintiff, to a modifica- 
tion of this Final Judgment to substitute 
herein such more favorable provision or 
provisions for the corresponding provision 
or provisions included in this Final Judg- 
ment, and the plaintiff hereby waives any 
objection to such application and consents 
to such modification, and will cooperate, 
upon the request of said defendant, in ob- 
taining a suitable order pursuant to such 
application. 

x 


[Inspection and Compliance] 


For purpose of securing compliance with 
this Final Judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, on the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the principal office o} 
said defendant, be permitted access during 
the business or office hours of said defend- 
ant, to all books, ledgers, accounts, corre- 
spondence, memoranda, and other records 
and documents in the possession or under 
the control of such defendant relating to 
the matters contained in this Final Judg- 
ment and subject to the reasonable con- 
venience of such defendant, and without 
restraint or interference from such defend- 
ant to interview officers or employees of 
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such defendant, who may have counsel pres- 
ent, regarding any such matters, and upon 
written request of the Attorney General or 
the Assistant Attorney General in charge 
of the Antitrust Division, and upon reason- 
able notice to its principal office, such de- 
fendant shall submit such written reports 
with respect to any such matters as may 
from time to time be necessary for the 
enforcement of this Final Judgment; pro- 
vided, however, that information obtained 
by the means permitted in this section, shall 
not be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice, except in the 
course of legal proceedings to which the 


United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XI 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction of or the carrying out of this 
Final Judgment, for the modification there- 
of, for the enforcement of compliance there- 
with, and for the punishment of violations 
thereof. 


[] 68,161] United States v. New Wrinkle, Inc., and The Kay and Ess Company. 


In the United States District Court for the Southern District of Ohio, Western 
Division. Civil No, 1006. Filed September 27, 1955. 


Case No. 946 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Wrinkle Paint Finishes.—A manufacturer of wrinkle paint finishes was prohibited by 
a consent decree from (1) using or requiring the use of any price or condition of sale, 
price schedule, or classification list compiled or disseminated by any other third person 
or (2) suggesting or requiring the use, by any other person, of any price or condition 
of sale, price schedule, or classification list compiled or disseminated by the manufac- 
turer. Also, the manufacturer was prohibited from entering into any understanding 
with any person engaged in the manufacture, sale, or distribution of wrinkle paint finishes, 
or in the holding or licensing of wrinkle patents, which has the purpose or effect of fixing 
or maintaining prices, discounts, or other conditions for the sale of wrinkle paint finishes. 


See Combinations and Conspiracies, Vol. 1, J 2011.181, 2011.325. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Interlocking 
Personnel.—A manufacturer of wrinkle paint finishes was prohibited by a consent decree 
from causing, authorizing, or knowingly permitting any of its officers, directors, agents, 
or employees to serve as an officer, director, agent, or employee of a defendant patent 
holding company, or to serve at the same time as an officer, director, agent, or employee 
of any two persons engaged in the manufacture, sale, or distribution of wrinkle finishes 
or in the holding, licensing, or exploiting of wrinkle patents. 


See Combinations and Conspiracies, Vol. 1, 2005.735. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Acquiring 
Assets and Pooling of Patents.—A manufacturer of wrinkle paint finishes was prohibited 
by a consent decree from acquiring, holding, or claiming any rights under any wrinkle 
patents or any other assets in conjunction with any other person engaged in the manu-- 
facture, sale, or distribution of wrinkle finishes or in the holding, licensing, or exploiting 


of such patents. 
See Combinations and Conspiracies, Vol. 1, f 2005.833, { 2013.600. 
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U.S. v. New Wrinkle, Inc. 
Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—A manufacturer of wrinkle paint finishes was ordered by a con- 
sent decree to grant to any applicant a non-exclusive license to make, use, or vend under 
any, some, or all wrinkle finish patents which are issued to, or applied for by, the manu- 
facturer within five years from the date of the entry of the decree, or which are issued 
or applied for within such five-year period and under which the manufacturer has the 
right to issue a license. The manufacturer could charge a reasonable, nondiscriminatory 
royalty for such licenses. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30, 8421. 


For the plaintiff: Norman J. Futor and Robert M. Dixon. 
For the defendant: Hubert A. Estabrook for The Kay and Ess Company. 


For prior decisions of the U. S. District Court, Southern District of Ohio, Western 
Division, see 1955 Trade Cases {68,141 and 1954 Trade Cases {] 67,883, 67,734; and for 
a prior decision of the U. S. Supreme Court, see 1952 Trade Cases {| 67,214. 


Final Judgment 


Lester L. Cecit, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Septem- 
ber 21, 1948; the defendants having sepa- 
rately moved to dismiss the complaint and 
this Court having sustained such motions; 
the United States Supreme Court, upon ap- 
peal, having reversed the judgment of this 
Court; plaintiff and defendant The Kay and 
Ess Company (the name of which has, since 
the filing of the complaint herein, been 
changed to Pirm, Inc.), by their attorneys 
herein, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or 
further adjudication of any issue of law 
herein and without admission by either of 
them in respect of any such issue; defendant 
New Wrinkle, Inc., not being a party to 
this Final Judgment and the proceeding 
against defendant New Wrinkle, Inc., being 
in no way affected by this Final Judgment; 

Now, therefore, before any testimony has 
been taken and without trial or further ad- 
judication of any issue of fact or law herein, 
and upon consent of plaintiff and defendant 
The Kay and Ess Company hereto, it is 
hereby 

Ordered, adjudged and decreed as follows: 


It. 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of the parties signatory 
to this Final Judgment, and the complaint 
states a cause of action against defendant 
The Kay and Ess Company under Section 
1 of the Act of Congress of July 2, 1890, 
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entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” commonly known as the Sher- 
man Act, as amended. 


1k 
[Definitions] 

As used in this Final Judgment: 

(A) “K & S” shall mean defendant The 
Kay and Ess Company, a corporation or- 
ganized and existing under the laws of the 
State of Ohio, and shall be deemed to in- 
clude said company under its present name, 
Pucme lave 

(B) “Wrinkle finishes” shall mean each 
and every enamel, varnish or paint which 
has been compounded from such materials 
and by such methods as to produce, when 
applied and dried, a hard wrinkled surface 
on metal or other material; 

(C) “Wrinkle patents” shall mean each 
and all patents related to wrinkle finishes 
and their manufacture and use, all applica- 
tions therefor and all patents issued upon 
such applications, including all re-issues, 
divisions, continuations or extensions thereof ; 

(D) “Person” shall mean an individual, 
firm, partnership, corporation, association, 
or any other legal or business entity. 


Tihs 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to defendant K & S shall apply 
to said defendant, its officers, directors, 
agents, employees, subsidiaries, successors 
and assigns, and all other persons acting or 
claiming to act under, through or for such 
defendant. 
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IV. 
[Pricing Practices Enjoined] 


Defendant K & S is enjoined and re- 
strained from entering into, adhering to, 
maintaining or furthering any combination, 
conspiracy, contract, agreement, understand- 
ing, plan or program, directly or indirectly, 
with any person engaged in the manufac- 
ture, sale or distribution of wrinkle finishes, 
or in the holding, licensing or otherwise 
exploiting of wrinkle patents, providing for, 
or which has the purpose or effect of, fixing, 
determining, maintaining or adhering to 
prices, discounts or other terms or condi- 
tions for the sale of wrinkle finishes. 


iz 


Defendant K & S is enjoined and re- 
strained, in connection with the manufac- 
ture, distribution or sale of wrinkle finishes, 
from (a) using, or suggesting or requiring 
the use of, any price, term or condition of 
sale, price schedule or classification list 
compiled or disseminated by any other per- 
son, or (b) suggesting or requiring the use 
by any other person of any price, term or 
condition of sale, price schedule or classi- 
fication list compiled or disseminated by 
defendant K & S. 


VI. 
[Agreements Terminated — Patent Holdings] 


A. Defendant K & S is ordered and di- 
rected to cancel and terminate the agree- 
ment between defendant The Kay and Ess 
Company and defendant New Wrinkle, Inc., 
dated March 11, 1948, and any agreements 
or understandings amending or modifying 
said agreement. 

B. Defendant K & S is enjoined and 
restrained from asserting any rights what- 
soever under the agreement between de- 
fendant The Kay & Ess Company and 
Chadeloid Chemical Co., dated November 
2, 1937, and any agreements or understand- 
ings amending or modifying said agreement. 

C. Defendant K & S is enjoined and re- 
strained from entering into, adopting, ad- 
hering to or furthering any agreement or 
course of conduct for the purpose or with 
the effect of maintaining, reviving or re- 
instating any of said agreements or under- 
standings. 

D. Defendant K & S is enjoined and 
restrained from: 
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(1) Entering into, adhering to, main- 
taining, furthering or claiming any rights 
under any contract, agreement or under- 
standing whatsoever relating, directly or 
indirectly, to wrinkle finishes or wrinkle 
patents, with defendant New Wrinkle, Inc. 

(2) Acquiring or holding, directly or 
indirectly, or claiming any rights under, 
any wrinkle patents or any other assets 
in conjunction with any other person en- 
gaged in the manufacture, sale or distribu- 
tion of wrinkle finishes or in the holding, 
licensing or otherwise exploiting of wrinkle 
patents. 


VIi. 
[Interlocking Personnel] 


Defendant K & S is enjoined and re- 
strained from causing, authorizing or know- 
ingly permitting any of its officers, directors, 
agents or employees to serve as an officer, di- 
rector, agent or employee of New Wrinkle, 
Inc., or to serve at the same time as an off- 
cer, director, agent or employee of any two 
persons engaged in the manufacture, sale or 
distribution of wrinkle finishes, or in the 
holding, licensing or otherwise exploiting 
of wrinkle patents. 


VIII. 
[Licensing of Patents Ordered] 


A. Defendant K & S is hereby ordered 
and directed to grant to any applicant mak- 
ing written request therefor a non-exclusive 
license to make, use and vend under any, 
some or all wrinkle patents which are issued 
to or applied for by such defendant within 
five years from the date of the entry of this 
Final Judgment, or which are issued or ap- 
plied for within the aforesaid five year 
period and under which such defendant has 
the right to issue a license. (The defendant 
K & S has represented to this Court that it 
does not now own any wrinkle patents.) 


B. Defendant K & S is enjoined and 
restrained from making any sale or other 
disposition of any of said wrinkle patents 
which deprives the defendant of the power 
or authority to grant such licenses unless 
it sells, transfers or assigns such patents 
and requires as a condition of such sale, 
transfer or assignment that the purchaser, 
transferee or assignee shall observe the re- 
quirements of this Section and the pur- 
chaser, transferee or assignee shall file with 
this Court, prior to consummation of said 
transaction, an undertaking so to be bound. 
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C. Defendant K & S is enjoined and re- 
strained from including any restriction or 
condition whatsoever in any license granted 
by it pursuant to the provisions of this Sec- 
tion except that: 


(1) The license may be non-transferable ; 


(2) A reasonable non-discriminatory roy- 
alty may be charged; 

(3) Reasonable provisions may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or any person acceptable to the 
licensee who shall report to the licensor 
only the amount of the royalty due and 
payable; 

(4) Reasonable provision may be made 
for the cancellation of the license upon 
failure of the licensee to pay the royalties 
or to permit the inspection of his books 
and records as hereinabove provided, and 


(5) The license must provide that the 
licensee may cancel the license at any time 
upon 30 days’ written notice to the licensor. 


D. Within 30 days after the date of ap- 
plication for, issuance or acquisition of any 
wrinkle patents within the aforesaid five 
year period, defendant K & S shall advise 
this Court and the Attorney General, in 
writing, of the number and date of such 
application, issuance or acquisition. 


E. Upon receipt of a written request for 
a license under the provisions of this Sec- 
tion, defendant K & S shall advise the 
applicant in writing of the royalty which 
it deems reasonable for the patent or pat- 
ents to which the request pertains. If the 
parties are unable to agree upon a reason- 
able royalty within 60 days from the date 
such request for a license is received by the 
defendant, the applicant therefor or the 
defendant K & S may forthwith apply to 
this Court for the determination of a rea- 
sonable royalty, and the defendant shall 
upon receipt of notice of the filing of such 
application promptly give notice thereof to 
the Attorney General. In any such pro- 
ceeding the burden of proof shall be on the 
defendant K & S to establish the reason- 
ableness of the royalty requested, and the 
reasonable royalty rates, if any, determined 
by this Court shall be retroactive for the 
applicant and all other licensees under the 
same patent or patents to the date the ap- 
plicant files his application with this Court. 
Pending the completion of any such nego- 
tiations or proceeding, the applicant shall 
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have the right to make, use and vend under 
the patents to which the application pertains 
without payment of royalty or other com- 
pensation as above provided, but subject to 
the provisions of subsection (F) of this 
Section. 


F. Where the applicant has the right to 
make, use and vend under subsection (E) 
of this Section, said applicant or the de- 
fendant K & S may apply to this Court to 
fix an interim royalty rate pending final 
determination of what constitutes a reason- 
able rate. If this Court fixes such interim 
royalty rate, defendant shall then issue and 
the applicant shall accept a license provid- 
ing for the periodic payment of royalties at 
such interim rate from the date of the filing 
of such application by the applicant. If the 
applicant fails to accept such license or fails 
to pay the interim royalty rate in accordance 
therewith, such action shall be ground for 
the dismissal of his application and his 
rights under subsection (E) above shall 
terminate. Where an interim license has 
been issued pursuant to this subsection (F), 
reasonable royalty rates, if any, as finally 
determined by this Court shall be retro- 
active for the applicant and all other li- 
censees under the same patent or patents 
to the date the application was filed with 
this Court. 


G. Nothing herein shall prevent any ap- 
plicant from attacking, in the aforesaid pro- 
ceedings or in any other controversy, the 
validity or scope of any of the wrinkle 
patents, nor shall this Final Judgment be 
construed as importing any validity or value 
to any of the said wrinkle patents. 


IX. 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice in writing to the defendant 
K & S, to its principal office, be permitted, 
(1) access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
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ment and (2) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it, to inter- 
view officers or employees of said defend- 
ant, who may have counsel present, regard- 
ing any such matters, and upon request 
said defendant shall submit such written re- 
ports as might from time to time be rea- 
sonably necessary to the enforcement of tis 
Final Judgment. No information obtained 
by the means provided in this Section IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
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compliance with this Final Judgment or as 
otherwise required by law. 


X. 
[Jurisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment, to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the provi- 
sions thereof, and for the enforcement of 
compliance therewith and the punishment 
of violations thereof. 


[] 68,162] Van Brode Milling Co., Inc. v. Kellogg Company and Kellogg Sales 


Company. 


In the United States District Court for the District of Delaware. Civil Action No. 


1321. Dated May 17, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Summary Judgment—Lack of Evidence to Sustain Allegations of Complaint.—In an 
antitrust treble damage action where the plaintiff admitted, in answering the defendants’ 
interrogatories, that it had no evidence to sustain the allegations of its complaint charging 
antitrust violations, the defendants’ motion for summary judgment presently was denied, 
and the plaintiff was given three months in which to obtain information to more ade- 
quately answer the interrogatories, which were directed to the allegations of antitrust 


violations. 


See Private Enforcement and Procedure, Vol. 2, { 9013.675. 
For the plaintiff: Herbert L. Cobin, Wilmington, Del.; and Abraham I. Wolf, New 


York, N. Y. 


For the defendants: David F. Anderson (Berl, Potter & Anderson), Wilmington, 
Del.; Herbert Morton, Chicago, Ill.; and Edwin L. Harding, Battle Creek, Mich. 


[Motion for Summary Judgment] 


Ropney, District Judge [Jn full text]: 
This is a motion of the defendants for 
summary judgment. Some facts are set 
forth in a prior opinion of this Court in 
113 F. Supp. 845, wherein separate issues 
were involved and motions for summary 
judgment thereon were refused. 


[Alleged Antiirust Violation] 


The present motion brings into view some 
measure of conflict between two rules of 
procedure. The complaint was based upon 
an alleged violation of the Sherman and 
Clayton Acts. It generally alleged that the 
defendants and the plaintiff were engaged 
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in the manufacture of ready-to-eat cereals; 
that both were engaged in sales to institu- 
tional purchasers as a result of bids and 
that such business represented about 75% 
of the plaintiff’s business and but 2% or 3% 
of defendants’ business. The complaint al- 
leges that the defendants by monopoly and 
conspiracy have so reduced the selling price 
of this institutional bidding to below the 
cost of production plus a reasonable profit 
as to underbid the plaintiff to a point where 
the bids yield no return to the defendants, 
but that the defendants suffer little financial 
loss with respect to their whole volume of 
the cereal business while the plaintiff is 
forced out of business. The answer categori- 
cally denies most of the material allegation. 
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[Answers to Interrogatories] 


The present question arises from interrog- 
atories 13, 14 and 15 and their answers. 
We may bear in mind that the complaint, 
by paragraphs 7, 9 and 10, had alleged that 
the defendants had a monopoly in the 
ready-to-eat cereal business; that paragraph 
10 alleged unlawful combinations, conspira- 
cies and agreements between and among 
the officers, employees and agents of the 
defendants. Paragraph 11 alleged that the 
defendants disseminated to customers of 
the plaintiff false and disparaging informa- 
tion relative to the plaintiff’s products. In- 
terrogatories directed to these allegations 
have been filed and answered. Two of these 


1 Interrogatory No. 14: 

‘14. In paragraph 10 of plaintiff's complaint 
it is alleged that ‘the defendants and their 
respective several officers, directors and em- 
ployees, as aforesaid, combined and conspired 
to restore their monopoly, and to destroy the 
business which the plaintiff established, and to 
exclude it altogether from the business of sell- 
ing cereals among the several states.’ Said 
paragraph of plaintiff's complaint also alleges 
other ‘agreements’ among and between the de- 
fendants, their officers, directors and employees, 
as more particularly set forth therein. With 
reference to such allegations, please furnish the 
following information: 


(a) Does plaintiff have in its possession, or 
know of the existence of any letters, agree- 
ments, documents, or other writings, evi- 
dencing in whole or in part, any of the 
agreements alleged in said paragraph 10 of its 
complaint? 

(b) If the answer to (a) is affirmative, 
identify the writing, and give the name and 
address of the custodian thereof. 

(c) Does plaintiff know of any conversa- 
tions, discussions, conferences, or other ver- 
bal communications, constituting in whole or 
in part, any of the agreements alleged in 
said paragraph 10 of its complaint? 

(d) If the answer to (c) is affirmative, 
furnish the following: 

(1) The names and addresses of the per- 
sons participating in such oral commu- 
nications. 

(2) The places at which such communi- 
cations were had. 

(3) The date of such communications. 

(4) The text or nature of the oral com- 
munications. 

(e) Aside from the writings and oral commu- 
nications designated or described in sub-parts 
(a), (b), (ce) and (d) of this Interrogatory, 
state what other evidence or information, if 
any, plaintiff has to support the aforesaid 
allegations.’’ 

Answer to Interrogatory No. 14: 

“The names and addresses of the persons who 
have knowledge of the information sought in 
this Interrogatory are at the present time un- 
known to plaintiff; but which, when ascertained, 
will be furnished to defendants.’’ 
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interrogatories as indicating the content 
and the answers are set out in the footnote.’ 
Upon these answers by the plaintiff, the 
defendants have moved for summary judg- 
ment. 


The defendants contend, in effect, that the 
plaintiff has conceded that there is no fac- 
tual basis for the allegations of the com- 
plaint and that the lack of such factual basis 
existed when the action was brought and 
has continued to the present time and that 
there is, as to such questions, no contro- 
verted issue of fact. 

The defendants contend that in a con- 
sideration of a motion for summary judg- 
ment there should be considered the plaintiff's 


Interrogatory No. 15: 

‘15. In paragraph 11 of plaintiff's complaint 
it is alleged that ‘The defendants have also 
disseminated among the customers or prospec- 
tive customers of the plaintiff false and dis- 
paraging information as to the quality of its 
products.’ With reference to such allegation, 
furnish the following information: 


(a) Does plaintiff know of any written 
communications or other writings, sent to, or 
received by any of the plaintiff's customers 
containing ‘false and disparaging informa- 
tion’? If the answer is affirmative, answer 
the following: 

(1) Identify each of the written communi- 
cations or other writings, and give the name 
and address of the custodian thereof. 

(2) Give the name and address of each 
customer receiving such a written com- 
munication or other writing. 

(3) Give the name and address of the 
sender of each such written communication 
or other writing. 

(b) Does plaintiff know of any conversa- 
tions with, or other verbal communications to 
any of its customers in which such ‘false and 
disparaging information’ was transmitted? 
If the answer is affirmative, answer the 

following: 

(1) The date of each such conversation 
or other verbal communication. 

(2) The place at which each such con- 
versation or other verbal communication 
occurred. 

(3) The names and addresses of the par- 
ticipants of each such conversation or other 
verbal communication. 

(4) The text or nature of each such con- 
versation or other verbal communication. 
(c) If the answers to (a) and (b) above 

are negative, or if the answers thereto do not 

furnish the complete facts upon which the 
aforesaid allegation in paragraph 11 of plain- 
tiff’s complaint is based, state in full the 
basis of such allegation.”’ 

Answer to Interrogatory No. 15: 

“The names and addresses of the persons who 
have knowledge of the information sought in 
this Interrogatory are at the present time un- 
known to plaintiff; but which, when ascer- 
tained, will be furnished to defendants.”’ 
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inability to establish a cause of action as 
disclosed by its sworn answers to interrog- 
atories.” 


[Summary Judgments—C onsiderations | 


Assuming, without further consideration, 
that interrogatories and their answers are 
to be considered on motions for summary 
judgment in the same manner as affidavits 
there still remain other matters to receive 
consideration. In this Circuit it is the law 
that an affidavit can not be used to conitro- 
vert a well pleaded allegation of the com- 
plaint in order to obtain a summary judgment. 
Frederick Hart & Co. v. Recordgraph Corp., 
169 F. 2d 580; Reynolds Metals Co. v. Metals 
Disintegrating Co. [1948-1949 Trapr CASES 
J 62,464], 176 F. 2d 903 Frederick Hart & 
Co. v. Recordgraph Corp., 169 F. 2d 580, at 
page 581, distinctly states ‘““* * * no matter 
how likely it may seem that the pleader 
will be unable to prove his case, he is en- 
titled, upon averring a claim, to an oppor- 
tunity to try to prove it. * * *’* While 
the cited cases have been subject to some 
criticism and an amendment to Rule 56 of 
the Federal Rules of Civil Procedure has 
been suggested to meet the ruling of the 
cases® yet they still represent the law of 
this Third Circuit. 


It is also true that this present case is 
somewhat different from the cited cases. 
Here there is no affidavit by an opposing 
side controverting an allegation of the 
pleading. Here it is the same party who 
filed the pleading who admits by answer 
to the interrogatory that it had no known 
factual basis to make the allegation of the 
pleading even when it was made. 


Regardless of Hart v. Recordgraph, how- 
ever, I think the present motion for sum- 
mary judgment should not be granted at 
this time. Under all the authorities, a 
motion for summary judgment should not 
be granted unless the truth is clear and the 
moving party is entitled to a judgment 
beyond all doubt and no genuine issue re- 
mains. In this case two diverse principles 
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are involved. Upon the one hand is the 
principle that an issue of fact set out in the 
complaint and denied by the answer will 
prevent the entry of a summary judgment. 
Some cases hold that the issue of fact being 
present, the method and extent of the proof 
of that issue are not to be gone into. Cases 
hold that the question presented by a mo- 
tion for summary judgment is whether or 
not there is a genuine issue of fact, and 
not how or by what evidence that issue 
is to be determined.® Other authorities 
hold that the whole purpose of summary 
judgment would be defeated if a case could 
be forced to trial by merely contending that 
an issue exists without any showing of 
evidence." 


[Issue of Fact—Burden of Proof] 


Of course, a party moving for summary 
judgment, (here the defendants), has the 
burden of showing that no controverted 
issue of fact exists. All of the cases so hold. 
In Griffith v. Wiliam Penn Broadcasting Co., 
4 F. R. D. 475, 477, it is intimated that if 
a movant for summary judgment could 
show from pleadings, depositions, etc., that 
in the event that the case should proceed 
to trial that there would be no competent 
evidence to support the opponent’s conten- 
tion that the burden has been met. In 
Egyes v. Magyar Nemzeti Bank, 165 F. 2d 
539, it was said that a plaintiff opposing a 
motion by defendant for summary judgment 
has the burden of showing how he planned 
to support contentions allegedly presenting 
issues of fact for trial. 


The defendants have a right to know the 
names of persons cognizant of the facts in 
controversy who are known to the plaintiff. 
On the other hand, in many cases such as 
violations of the anti-trust laws, much mate- 
rial may be gathered by discovery process 
from the opposing side. 


[Opportunity to Prove Case] 


This case has been pending some five 
years. There has been much procedural 


2 Munoz v. Merchants? Nat. Bank of Allen- 
town, 49 F. Supp. 588, 590; Gasifier Mfg. Co. v. 
Ford Motor Co., 1 F. R. D. 10; American Air 
Lines v. Ulen, 186 F. 2d 529, 532. 

3See also United States v. Vigilante, 10 
F. R. D. 343; United States v. Bernauer, 10 
F. R. D. 400. 

4See also Pennsylvania Greyhound Lines v. 
Amalgamated Ass’n, 105 F. Supp. 537, 541; 
Ginsburg v. Stern, 125 F. Supp. 596, 599; 
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5 National Surety Corporation v. Rollins, 16 
F. R. D. 530; 99 U. of Pa. Law Rev. 212, 214- 
215; 6 Moore’s Federal Practice 56.11[3]. 

6 Gifford v. Travelers Protective Ass’n, 153 F. 
2d 209. 

73 Barron é& Holtzoff Fed. Prac. & Pro., 
Page 82. 
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activity and discovery process has been had 
and the plaintiff has pressed its limited 
financial resources. I think at some time a 
plaintiff must be in possession of some fac- 
tual basis to prove his case. A matter should 
not be allowed to proceed to actual trial 
with no knowledge on the part of the plain- 
tiff of any factual basis of his suit or of any 
witnesses by whom his bare allegation in 
the complaint may be proved. 

Just as a summary judgment will be 
granted if the complaint shows no cause of 
action and just as the expense of a trial 
should not be incurred if, at a pre-trial 
procedure a short time before trial, the 
plaintiff admits he has no evidence to sus- 
tain his allegations so the plaintiff’s admis- 
sions in answer to interrogatories that he 
has no evidence to sustain his allegations 
must be given some weight. 
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Some difficulty in this case arises from 
the, perhaps, inexact language of the answers 
to the interrogatories as not adequately 
stating the entire information in the posses- 
sion of the plaintiff. It is pressed upon the 
Court that the plaintiff knows of the sales 
but not the exact persons by whom they 
were made. 

It would seem that adequate time has 
elapsed to allow the plaintiff to ascertain 
those persons who have some knowledge 
of the facts alleged in the complaint. How- 
ever, in order to insure exact justice, I 
shall allow three months for the plaintiff 
to obtain such information to more ade- 
quately answer the interrogatories. The 
present motion for summary judgment is 
refused with permission to renew the mo- 
tion if, by. September 1, 1955, further and 
more complete answers to the interrog- 
atories are not filed. 


[] 68,163] Enterprise Industries, Inc. v. The Texas Company. 


In the United States District Court for the District of Connecticut. Civil Action No. 
4076. Filed October 1, 1955. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Defenses—Meeting Competition—Price Discrimination To En- 
able Buyer To Meet Price Competition—A refiner which gave price allowances, in a 
gasoline price war among retail dealers, to its competing dealers on the condition that they 
drop their prices to a level competitive (equal price) with neighboring dealers in rival 
brands of gasoline was held to have unlawfully discriminated in price against one of its 
dealers which either had not availed itself of the price allowances or had not received an 
allowance as large as its competitors. The refiner’s defense that it was meeting the equally 
low prices of competitors was rejected. The Clayton Act, as amended, does not allow 
discriminatory price cutting to enable a buyer to meet price competition; it only enables 
the seller to meet a lawful price of the seller’s competitor. Therefore, the refiner had the 
burden of proving the price of one of its competitors, and that it dropped its prices to 
other dealers to meet an equally low price made available to those other dealers by a 
competing refiner. 


See Price Discrimination, Vol. 1, J 3515. 


Price Discrimination—Practices Constituting Discrimination—Conditional Price Al- 
lowances.—A refiner which gave price allowances, in a gasoline price war among retail 
dealers, to its competing dealers on the condition that they drop their prices to a level 
competitive (equal price) with neighboring dealers in rival brands of gasoline was held 
to have unlawfully discriminated in price against one of its dealers (plaintiff) which either 
had not availed itself of the price allowances or had not received an allowance as large 
as its competitors. The refiner sold gasoline at lower prices to dealers who were in compe- 
tition with the plaintiff dealer. The opportunity offered to the plaintiff to receive the price 
allowances did not destroy the discrimination because the receipt of the allowances was 
conditioned on meeting the prices of dealers of competitive brands of gasoline. The plain- 
tiff’s freedom to set his own prices at retail was hampered. The refiner did not have the 
right to impose such a restriction. 


See Price Discrimination, Vol. 1, J 3508. 
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_Price Discrimination—Substantial Lessening of Competition—Evidence—A refiner 
which gave price allowances to its dealers on the condition that they drop their retail 
prices to a level competitive with neighboring dealers in rival brands of gasoline was held 
to have unlawfully discriminated in price against one of its dealers which either had not 
availed itself of the price allowances or had not received an allowance as large as its 
competitors. With respect to the effect of the discrimination on competition, the court 
held that the effects on gallonage of price differentials in the same brand and grade of 
gasoline within an area no larger than the Greater Hartford (Connecticut) area must be 


found to be substantial, and that since discrimination had been established, the defendant 
had the burden of proof on the issue. 


See Price Discrimination, Vol. 1, J 3505.390. 


Private Enforcement and Procedure—Suit for Civil Damages—Injury to Plaintiff— 
Damages Recoverable—Price Discrimination—A refiner which gave price allowances to 
its dealers on the condition that they drop their retail prices to a level competitive with 
neighboring dealers in rival brands of gasoline was held to have unlawfully discriminated 
in price against one of its dealers which either had not availed itself of the price allowances 
or had not received an allowance as large as its competitors. Damage to the plaintiff 
dealer was established by a showing that nine gasoline stations were so situated that a 
substantial number of car owners passed both one of the nine stations and the plaintiff's 
station. Therefore, such stations were in competition with the plaintiff. To the extent that 
any of the nine competing stations received an allowance greater than the plaintiff, the 
plaintiff was damaged in its ability to compete with that station. If the plaintiff had been 
able to purchase its gasoline at the lower price offered to its competitors, it would have 
had the benefit of the allowance on all gasoline purchased by it and could have used it 
competitively in any way it wished. For example, it could have used it to furnish additional 
services or to give other inducements to win back customers from competing dealers. Therefore, 
the measure of damages may be taken as the amount of the largest price differential for each 
period in which the allowances were granted. 


See Private Enforcement and Procedure, Vol. 2, { 9009.750, 9011.640. 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Participation in Price Discrimination—Where a refiner had been found to 
have unlawfully discriminated in price against a retail gasoline dealer by giving conditional 
price allowances which the dealer had accepted at certain times, the court held that the 
refiner’s pari delicto defense was not applicable since the dealer was far from an equal 
partner in the price discrimination even at the times when it received the allowances. 


See Private Enforcement and Procedure, Vol. 2, { 9010.475. 
For the plaintiff: Wallace Burke and Samuel Steinberg, Hartford, Conn. 
For the defendant: Day, Berry & Howard, Hartford, Conn. 


defendant to its dealers in the Hartford 
area, competing with one another in the 
sale of defendant’s Fire Chief and Sky 
Chief brands of gasoline, on condition that 
the dealers drop their retail prices to a level 
competitive with neighboring dealers in 
rival brands. By “competitive” was meant 
equal. During one period, plaintiff, declin- 
ing to drop its retail prices, neither requested 
nor received the so-called allowances while - 
competing Texaco dealers received them. 
At other periods some of the Texaco dealers 
competing with plaintiff received allowances 


Memorandum of Decision 
[Price Discrimination Charged] 


J. JosrerH SmirH, District Judge [Jn full 
text except for omission indicated by aster- 
isks]: In this private civil anti-trust treble 
damage action, claims under the Sherman 
Act were dismissed. Trial was had on the 
remaining Clayton and Robinson-Patman 
Act claims. Plaintiff was a gas station 
operator whose purchases from defendant 
were in commerce. Standard Oil v. F. T. C. 
[1950-1951 TRADE CASES { 62,746], 340 U. S. 
231. It was established that in a gas war 


situation price allowances were made by 
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[Necessary Elements] 


The elements necessary for recovery 
under the Clayton Act as amended by the 
Robinson-Patman Act are (1) Price dis- 
crimination (2) in (interstate) commerce, 
(3) which may substantially affect compe- 
tition, (4) causing damage to plaintiff, (5) 
unless defendant can justify as necessary 
to meet an equally low price of a competitor. 


[Meeting Competition] 


Defendant has failed to justify under 
(5). There is no evidence that the price 
charged any of the competing dealers was 
not lower than a lawful price at which gas 
was offered to the dealers by other refiners. 
It may be that we could infer that the 
prices were somewhat similar. That is not 
enough. The burden is upon defendant to 
prove the price of its competing refiner if 
defendant seeks to rely on this defense. 
Standard Oil v. F. T. C., supra. Tf accom- 
panied by a price fixing agreement similar 
to that tied to Texas’ “allowances” in fact 
if not in name, the price of the competitor 
might not be a lawful price. Moreover, 
Texas could justify discrimination only by 
a showing that it dropped its price to the 
other stations to meet an equally low price 
made available to those other stations by 
a competing oil company. In view of the 
short term station and equipment leases 
in effect with some stations, perhaps it is 
a fiction to speak of price competition at 
the oil company sale to the station level. 
That is the competitive level at which 
the justification is provided for defendant 
in the Act, however. The Act does not go 
so far as to allow discriminatory price 
cutting to enable a buyer to meet price 
competition, but only to enable the seller 
to meet a lawful price of the seller’s com- 
petitor. The end effect is the same, perhaps, 
but the scheme adopted by Texas allows 
it, without first determining the price of- 
fered by its competitor, a flexibility that 
could result in undesirable discrimination 
between purchasers from Texas. The de- 
fense is not established. 


[Rebates Conditionally Available] 


Element (1)—price discrimination is shown 
here, defendant selling at lower prices to 
other dealers in competition with plaintiff. 
The opportunity offered to plaintiff to ob- 
tain rebates or allowances on the same gross 
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profit after rent basis as the other dealers 
does not destroy the discrimination, for 
even if it be said to result in an opportunity 
to purchase gas at the same prices, which 
was not always true, since the net was 
based on a requirement of meeting the 
lowest price only of a narrow competitive 
area, it was conditioned on so meeting 
a price. This hampered plaintiff's freedom 
to set his own prices at retail, a restriction 
defendant had no right to impose. 


[Interstate Commerce] 


Element (2) discrimination in interstate 
commerce is present. Standard Oil Co. v. 
F. T. C., supra, and cf. Moore v. Mead’s Fine 
Bread Co. [1954 TravE Cases { 67,906], 348 
UsiSadis: 


[Effect on Competition] 


Element (3) needs little discussion. The 
effects on gallonage of price differentials 
in the same brand and grade of gas within 
an area no larger than the Greater Hartford 
area must be found to be substantial. Cer- 
tainly defendant has not proved the con- 
trary, and discrimination having been 
established, defendant bears the burden 
of proof on this issue. Moss Inc. v. F. T. C., 
2 Cir. [1944-1945 Trane Cases { 57,353], 148 
F. 2d 378, 379. F. T. C. v. Standard Brands, 
2 Cir. [1950-1951 Trane CAsEs f 62,846, 
62,797], 189 F. 2d 510, 515. 


[Damage] 


Element (4) the damage to the plaintiff 
is satished by a showing that nine stations 
were so situated that a substantial numbef 
of car owners passed both one of the nine 
and plaintiff’s station, and were therefore 
in competition with plaintiff, 

There is no proof that any substantial 
amount of trafic by potential customers 
would pass both plaintiff's station and the 
Durkee station in Wethersfield, the Preli 
and Leach Station at Main Street and New 
London Turnpike in Glastonbury, Mandell’s 
Station at Harrison Place and Woodland 
Street, Hartford, 20th Century Station at 
1051 New Britain Avenue, West Hartford, 
Tony’s Service Station at New Park and 
Flatbush Avenue, West Hartford, or Kar- 
nosky’s Station at Prospect Avenue and 
the Boulevard, West Hartford. 


A study of the map and the places of 
employment mentioned in the testimony 
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would seem to limit the competition in 
any possibly significant amount, to the 
stations of Pike, DeWolfe, Lamphier, Pier- 
son, Sylvestre, Frank & Duby, Axelrod, 
Coiro, and Martin. Although generally in 
the same competitive area for which tank 
wagon prices are normally uniform, there 
is no probability of direct competition be- 
tween plaintiff’s station and the other six 
named. 


To the extent that any of the nine named 
competing stations received an allowance 
greater than plaintiff, plaintiff was damaged 
in its ability to compete with that station. 
It is of course impossible to say how many 
gallons of business the other stations took 
away from plaintiff by ability better to 
compete because of lower gasoline costs, 
for a substantial portion of plaintiffs busi- 
ness was non-competitive with the other 
Texas stations and was carried on at a 
profitable price spread even without the 
allowance or with a lower allowance than 
the others. There is the further complica- 
tion that plaintiff would not have willingly 
dropped its price level to the competing 
dealers even had it received the allowance 
in full, preferring to keep its price up to 
gain the advantage of a larger profit spread 
for the non-competitive greater portion of 
its business. Plaintiff preferred to work on 
a lower gallonage with a gross of about 
7¥%4¢ a gallon rather than on a higher gal- 
lonage at a competitive price, which with 
allowance would bring it a gross of 4¢. 
It was peculiarly well situated for such a 
program, so far as transient customers 
were concerned, for it was the first station 
after a long stretch of parkway, and com- 
petitive prices of 6 or 7¢ cheaper, even if 
available in its immediate neighborhood, 
were unknown to most of the transient 
trade as it reached its station. Realization 
of the poor bargain obtained at this Texaco 
station on passing price signs within the 
next quarter mile naturally failed to endear 
the Texas Company to the transient motor- 
ist who had been had, but Texas’ retaliation 
by price discrimination against plaintiff as 
the effect of its Chicago plan would seem 
a violation of the Clayton Act as amended 
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if it were indeed the purpose and effect of 
its dealer allowances in this area. Had 
plaintiff been able to purchase at the lower 
price offered to its competitors it would 
have had the benefit of the allowance on 
all the gas purchased by it and could have 
used it competitively in any way it wished, 
if not price wise perhaps in furnishing 
additional service to neighborhood custom- 
ers, or other inducements to win them back 
from the competing dealers, as it had at- 
tempted during the early days of the gas 
war. The measure of damages may well 
be taken therefore as the amount of the 
largest price differential for each period 
in which differentials were granted, from 
June 1950 to June 1952 inclusive. cf. Arden 
Corp. v. Blass Co., 10 Cir. [1944-1945 TRADE 
CasEs J 57,400], 150 F. 2d 988. 
x Ok Ok 


[Tabulation of differentials for each 
period omitted.] 


Counsel may submit a tabulation of gal- 
lons bought by plaintiff from defendant in 
these periods, and a similar computation for 
Sky Chief gasoline, together with a sum 
of the results. If counsel are unable to 
agree on the accuracy of the tabulation, the 
case may be reopened for the sole purpose 
of admitting the invoices in evidence. 


[Part Delicto Defense] 


The pari delicto defense is not greatly 
favored in anti-trust cases, Kiefer-Stewart 
Co. v. Seagram & Sons, Inc. [1950-1951 TRADE 
Cases § 62,737], 340 U. S. 211, Interborough 
News Co. v. Curtis Pub. Co. et al., D. C. S. D. 
N. Y. [1952 Trape Cases { 67,388], 108 F. 
Supp. 768, 770, and would not be applicable 
here in any case, for plaintiff was far from 
an equal partner in the price discrimination 
even in the periods when it received allow- 
ances, defendant having developed and en- 
forced its “Chicago Plan” of which plain- 
tiff was, if anything, a victim. 

Plaintiff is entitled to judgment in an 
amount three times the total of the over- 
charges, a reasonable attorney’s fee, and 
costs. 
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[J 68,164] United States v. The Bayer Company, Inc. (New York); Sterling Products 
(Incorporated) (Delaware); Albert H. Diebold; William E. Weiss; and General Aniline 
& Film Corporation. 


In the United States District Court for the Southern District of New York. Civ. 
15-364. Dated October 7, 1955. 
Case No. 638 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Foreign Trade—Allocation of Markets—Legality of 
Agreements.—Agreements under which domestic and foreign companies allocated among 
themselves world markets for the production and distribution of pharmaceutical products 
constituted a per se violation of Section 1 of the Sherman Act. The agreements neces- 
sarily had the effect of eliminating competition in the United States and abroad. Although 
the amount of interstate or foreign trade involved is not material since the Sherman Act 
brands as illegal the character of the restraint and not the amount of commerce affected, 
the amount of trade involved was substantial. Even though the agreements recited that 
they were intended to settle trade-mark disputes between the parties, the dominant pur- 
pose of the agreements was to divide world markets. Mutual recognition and transfer of 
trade-mark rights were incidental to that purpose and were intended to secure the more 
effective enforcement of the division of markets. The agreements went far beyond any 
protection required for the trade-marks. 


See Combinations and Conspiracies, Vol. 1, { 2005.055, 2013.900. 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief— 
Supplemental Complaint Against Third Party—Assignee’s Right To Enforce Illegal 
Contracts—Where contracts between domestic and foreign companies had been adjudged 
unlawful under the Sherman Act in a consent decree entered in a Government action 
against the domestic companies, the Government filed a supplemental complaint in the 
action seeking to enjoin an assignee of the foreign company’s rights under such contracts 
from enforcing such rights against the domestic companies. It was held that the con- 
tracts were illegal per se, and, therefore, the assignee could not enforce them. The fact 
that the assignee and the domestic companies are engaged in noncompetitive businesses 
was held irrelevant. The foreign company and not the assignee is the party to the illegal 
agreements; the foreign company was engaged in a competitivé business; and the foreign 
company or its successor remains the beneficiary of the illegal contracts. The assignee’s 
right to enforce the contracts is dependent upon the continued performance of the illegal 
contracts by the foreign company or its successor; therefore, the assignee’s right to en- 
force the contracts is conditioned upon proof of continued violation of the antitrust laws. 
To permit the assignee to enforce such rights would be tantamount to giving court 
approval to an illegal agreement. A court is justified in enjoining any action to realize 
the proceeds of the illegal contracts, particularly where the action serves to keep such 
contracts alive and to encourage future antitrust violations. The court rejected the 
assignee’s contentions that an injunction restraining it from enforcing the contracts would 
constitute an unlawful interference with a state court in which the assignee was attempt- 
ing to enforce the contracts, that the domestic companies would be benefited, and that 
the legal and illegal portions of the contracts were severable. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8233.500, 8401.15. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Ephraim Jacobs 
and Richard B. O’Donnell, Special Assistants to the Attorney General; and Wilbur L. 
Fugate and Daniel H. Margolis, Trial Attorneys. 


For the defendants: Winthrop, Stimson, Putnam & Roberts (Peter H. Kaminer, 
Herbert L. Abrons, and Merrell E. Clark, Jr., of counsel), New York, N. Y., for General 
Aniline & Film Corporation. 


For a prior decision of the U. S. District Court, Southern District of New York, 
see 1952 Trade Cases {[ 67,287; and for a prior consent decree entered in the Court, see 
1940-1943 Trade Cases { 56,151. 
| 68,164 


© 1955, Commerce Clearing House, Inc. 


Number 34—29 
11-3-55 


Opinion 
[Motions for Summary Judgment] 


Epwarp WEINFELD, District Judge [Jn full 
text]: In this action charging violation of 
§1 of the Sherman Act’ the government 
moves for summary judgment against the 
defendant General Aniline & Film Corpo- 
ration, hereinafter called “General Aniline.” 
General Aniline cross-moves for summary 
judgment in its favor. 

The motions are based on the pleadings, 
exhibits, requests for admissions, answers 
to interrogatories and affidavits. Each party 
in support of its motion urges that no gen- 
uine issue exists as to any material fact and 
that it is entitled to prevail. 


[Contracts Unlawful—Consent Decree] 


The action has had a rather long history. 
General Aniline was not named as a de- 
fendant when the action was commenced in 
September, 1941. The original defendants 
were The Bayer Company, Inc. (New York) 
(hereinafter referred to as “Bayer’), Sterling 
Products (Incorporated) (Delaware), (here- 
inafter referred to as “Sterling’”’), and two 
individual officers of Sterling. 


The complaint charged those defendants 
with combining and conspiring to restrain 
interstate and foreign trade and commerce 
in pharmaceutical products in violation of 
$1 of the Sherman Act. It alleged that the 
conspiracy resulted in and was furthered by 
two agreements, one dated April 9, 1923 
between Bayer and a German company, 
known as and referred to herein as Lever- 
kusen; the other dated November 15, 1926 
which modified and confirmed the earlier 
agreement and was executed by Bayer and 
I. G. Farbenindustrie Aktiengesellschaft of 
Germany (herein referred to as “I. G. Far- 
ben”) which succeeded to Leverkusen’s in- 
terest. These agreements, the provisions of 
which will be considered in greater detail, 
are referred to herein as the 1923 and 1926 
agreements, or the Bayer contract. ative 
present controversy centers about a provi- 


A WS: Cos 1 

2 United States v. The Bayer Company, Inc., 
D.C. S.D. N.Y., Civ. 15-364, September 5, 1941 
[1940-1943 TRADE CASES § 56,151]. 

3 When, in 1929, I. G. Farben organized the 
American I. G. Chemical Corporation, it guar- 
anteed payment of principal and interest of 
the new company’s initial bond issue of 
$30,000,000. It also paid $10,000,000 in cash to 
American I. G. Chemical Corporation and trans- 
ferred to it 58,000 shares of the stock of General 
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sion of the agreements under which Bayer 
agreed to pay I. G. Farben for a period of 
50 to 55 years one-half of the net profits 
derived by Bayer from its business in Cuba, 
one of the countries where Bayer was given 
exclusive sales rights for designated phar- 
maceutical products. 


Upon the filing of the complaint in Sep- 
tember, 1941, the original defendants con- 
sented to the entry of a decree adjudging 
the 1923 and 1926 agreements to be unlaw- 
ful under the anti-trust laws.2 The decree 
enjoined Bayer and Sterling (which owned 
Bayer), their successors and subsidiaries, 
from carrying out or enforcing the con- 
tracts or from paying to I. G. Farben, its 
successors or assigns, any royalties or share 
of profits under the contracts with respect 
to its sales. It is this latter provision which 
accounts for the present proceeding. 


[Assignment of Contracts] 


In 1930 I. G. Farben issued a letter of 
instructions to Bayer to pay its (Farben’s) 
share of the Cuban profits under the 1923 
and 1926 agreements to American I. G. 
Chemical Corporation, which I. G. Farben 
had caused to be organized under the laws 
of Delaware. In 1931 it directed Bayer to 
pay the profits to General Aniline Works, 
Inc. which in 1939, as a result of changes 
of names and mergers with subsidiaries, be- 
came General Aniline & Film Corporation, 
the present defendant. Bayer made the 
payments as directed by the instructions 
to 1940 but refused to make further pay- 
ments after the entry of the 1941 consent 
decree. 


[Swit To Recover Profits—Government 
Complaint] 


In 1945 General Aniline, alleging itself to 
be the assignee of I. G. Farben, commenced 
an action against Bayer and Sterling in the 
Supreme Court of the State of New York 
to recover I. G. Farben’s share of the Cuban 
profits for the years 1941 to 1944. It later 


Aniline Works, Inc. and a 50% stock interest in 
the Winthrop Chemical Company, a Delaware 
corporation engaged in the prescriptive phar- 
maceutical business. In March, 1930 American 
I. G. Chemical Corporation acquired the re- 
maining outstanding shares of General Aniline 
Works, Inc. On October 31, 1939 the latter 
company was merged with American I. G. and 
the name of the latter was changed to General 
Aniline & Film Corporation, the defendant 
herein. 
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filed a supplemental complaint to include 
the profits for each year from 1945 through 
1951. The complaints alleged the due per- 
formance by I: G. Farben and its pred- 
ecessor (Leverkusen) of all the terms and 
conditions on their parts to be performed 
under the agreements. 


Both Bayer and Sterling pleaded as an 
affirmative defense impossibility of perform- 
ance, citing the provisions of the 1941 decree 
in this action declaring the contracts illegal 
and enjoining them from making any fur- 
ther payments thereunder. On General 
Aniline’s motion the defense was stricken.’ 
The Appellate Division® and the Court of 
Appeals ° of the State of New York affirmed 
the order. The underlying rationale of the 
decisions was the absence of General Aniline 
as a party to the anti-trust suit, the courts 
holding that the decree was not binding 
upon it and that it was entitled to have its 
day in court to contest the claim of illegality 
of the Bayer contracts. While the appeal 
was pending in the New York Appellate 
Division, the Attorney General applied for, 
and was granted, leave to serve the supple- 
mental complaint in this action." Thus it 
came about that in 1952, more than ten 
years after the entry of the final decree 
against the original defendants, the govern- 
ment served first a supplemental complaint 
and then an amended supplemental com- 
plaint naming General Aniline as an addi- 
tional defendant. 


The same general relief is sought as had 
been obtained under the original complaint 
declaring the 1923 and 1926 agreements to 
be illegal and in violation of §1 of the 
Sherman Act. The amended supplemental 
complaint, in addition to the allegations in 
the original complaint, further charges that 
General Aniline had been and was engaged 
in a course of conduct designed to carry 
out and enforce the 1923 and 1926 agree- 
ments; that the prosecution by General 
Aniline of the New York State court action 
was for the purpose of giving effect to the 
unlawful contracts, schemes and conspira- 
cies described in the original complaint; 
that by carrying out such conspiracies, con- 
tracts and combinations in restraint of trade 
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and by its acts, General Aniline has directly, 
substantially and unreasonably restrained 
trade in pharmaceutical products. The prayer 
for relief seeks, in addition to a decree out- 
lawing the agreements, to enjoin General 
Aniline from prosecuting the New York 
action or taking any other steps to enforce, 
or to receive the payments under, the con- 
tracts. The defendant’s motions to dismiss 
the supplemental and the amended supple- 
mental complaints were denied.® 


[Contentions] 


In support of its motion for summary 
judgment the government contends that but 
two questions, both purely of law, are pre- 
sented: first, are the Bayer contracts of 
1923 and 1926 illegal per se under the Sher- 
man Act; and second, if they are, should 
General Aniline, successor to the rights of 
I. G. Farben, one of the contracting parties, 
be enjoined from carrying out or enforcing 
them. 


The defendant contends that the legality 
or the illegality of the 1923 and 1926 agree- 
ments is only of historical interest and is 
irrelevant with respect to the issue of 
whether General Aniline is entitled to sum- 
mary judgment. General Aniline urges 
that the government has failed to prove that 
it, as distinguished from I. G. Farben, its 
assignor, is presently violating or threatens 
any violation of the Sherman Act; further, 
that the prosecution of the law suit for the 
recovery of I. G. Farben’s one-half share 
of the profits of Bayer’s business in Cuba 
cannot be said to further any activity con- 
demned by the anti-trust statute. 


(Legality of Contracts] 


I cannot agree with the defendant’s posi- 
tion that the legality of the 1923 and 1926 
contracts is of no relevancy on these mo- 
tions. The determination of that issue is 
basic to a disposition of the matters in con- 
troversy. If the contracts are not violative 
of the anti-trust laws it concludes the in- 
quiry; if they are, then we reach the other 
questions posed by the parties. 


4 General Aniline & Film Corp. v. Bayer Com- 
pany, Inc., 188 Misc. 929, 64 N. Y. S. 2d 492. 

5 Td, [1952 TRADE CASES f 67,389], 281 App. 
Div. 668 (1st Dept.). 

6 Td. [1953 TRADE CASES f 67,552], 305 N. Y. 
479. See Derenberg, The Impact of the Anti- 
trust Laws on Trade-Marks in Foreign Com- 
merce, 27 N. Y. U. L. Rev. 414, 449; Note, 
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Consent Decrees and Absent Cartel Participants, 
56 Yale L. J. 396. 

UPorsuant to 15! U9 Sa Cisi5. 

8 United States v. The Bayer Company, Inc., 
Dic.SsD. N.Y? [1952'TRADE'| CASES [67,287]; 
105 F. Supp. 955; Id., Civ. 15-364, decided Octo- 
ber 16, 1952 (unreported). 
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There appears to be no question but that 
when the 1923 agreement was executed 
Leverkusen (and later its successor, I. G. 
Farben) and Bayer were majors in the 
distribution and production of pharmaceuti- 
cal drugs and products throughout the world. 
Indeed, no issue is raised by the defendant 
on this score. 


This brings us to a consideration of the 
terms of the contracts. The preamble 
clauses recite that: (1) Bayer was formerly 
controlled by Leverkusen to carry on busi- 
ness in the United States and elsewhere 
but was no longer controlled by Leverku- 
sen, the Alien Property Custodian of the 
United States having disposed of its shares 
in Bayer; (2) Bayer is the proprietor of 
various trademarks in the United States, in- 
cluding “Bayer” and “Bayer Cross,” and 
also of trademarks and patents in the 
United Kingdom; (3) Bayer is entitled to 
various trademarks in Cuba, particularly the 
trademark “Aspirin” and “Bayer Cross,” 
and also certain trademarks in South Africa; 
(4) Bayer obtained a judgment in its favor 
in Cuba concerning the trademarks “Bayer,” 
“Bayer Cross” and “Aspirin” and is also 
the proprietor of a patent in Cuba; and 
(5) Bayer and Leverkusen, each sought 
the removal from the Register in the United 
Kingdom of certain trademarks registered 
in the name of the other and each also 
filed opposition proceedings in the applica- 
tion made by the other to register the 
“Bayer Cross” mark in the Commonwealth 
of Australia. 


The substance of the agreements deals 
with (1) a world wide division of the phar- 
maceutical market with specific areas allo- 
cated to Bayer and I. G. Farben and the 
exploitation of the remaining areas by a 
newly formed corporation in which both 
Bayer and I. G. Farben were to have spe- 
cified interests; (2) transfer or recognition 
of trademarks, including future trademarks 
in certain areas, in favor of the party to 
whom an area was allocated; and (3) in the 
instance of Cuba, royalty payments by 
Bayer to I. G. Farben. 


The products as defined in the agree- 
ments, include, with certain exceptions, all 
substances used in medicine and pharmacy, 
perfumes, cosmetics, toilet articles, prod- 
ucts used for agricultural or horticultural 
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purposes, germicides, disinfectants, drugs 
or chemicals used for scientific purposes, 
and chemicals or substances used in the pro- 
duction of the foregoing products. 


1. I. G. Farben agreed: 


(a) To discontinue selling and not there- 
after sell or import any of the defined phar- 
maceutical products into the United States, 
Canada, the United Kingdom, Cuba,’ Aus- 
tralia or South Africa, either directly or in- 
directly. 


(b) Not to contest or put in issue Bayer’s 
title or exclusive right to any trademark 
registered in Bayer’s name, including the 
trademarks “Bayer” or “Bayer Cross’, in 
the United States, Canada, the United 
Kingdom and Cuba. 


(c) Not to license or permit others to 
use the name “Bayer” or “Bayer Cross” in 
the United States, Canada, Cuba, the United 
Kingdom, Australia and South Africa, and 
also to use its best efforts to prevent others 
from importing therein any of the desig- 
nated products bearing such trademarks or 
any of the trademarks belonging to Bayer. 


(d) To assign to Bayer any trademarks 
or other rights including patents covering 
any of the defined products possessed by it 
in Cuba, including the good will of the 
business with which the trademarks were 
used; further to permit Bayer to register in 
Cuba all new trademarks which were or 
might be registered by it (I. G. Farben) in 
other parts of the world. 


(e) To do its best to bring any agree- 
ments which it may have made with others 
to manufacture and sell any of the defined 
products in the United States and Canada 
within the terms of the current agreement. 


(f) To use its best efforts to obtain for 
itself and for Bayer the exclusive right to 
manufacture and/or market in the United 
States and Canada any new product with 
respect to which I. G. Farben may have 
entered into agreements with third persons. 


2. Bayer agreed: 


(a) Not to engage in carrying on any 
business in the defined products in any other 
countries of the world not covered by the 
agreement (except as to “Aspirin” in Cen-. 
tral and South America and Mexico). 


2 The agreement specified that ‘‘Cuba’’ shall 
be deemed to include the British possessions of 
the West Indies and the Islands of the West 
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(b) To pay I. G. Farben one-half of its 
net profits from all business in Cuba for 
the next fifty years, or fifty-five years if 
Bayer terminated the agreement at the end 
of fifty years. 


(c) To assign and transfer to I. G. Far- 
ben all trademarks and patents owned by 
it in any other countries of the world not 
covered by the agreement with the excep- 
tion of trademarks for “Aspirin” in Cen- 
tral and South America and Mexico. 


Other restrictions were imposed upon 
Bayer. It agreed: not to market (except in 
Cuba or for Winthrop Chemical Company, 
Inc., in which I. G. Farben had a 50% in- 
terest) chemicals or substances of any kind 
to be used in the production of “any of the 
other products mentioned in the definition 
of said products” as defined; not to sell or 
offer for sale any goods other than those 
under the agreement or those it might 
market for Winthrop, as provided in the 
previous clause and other than Aspirin and 
compounds of Aspirin for its own account in 
the United States, Puerto Rico, the Philip- 
pine and Hawaiian Islands and the Panama 
Zone. 


3. Exploitation by Bayer Products Lim- 
ited, the new company: 


Bayer further agreed to organize a new 
company in the United Kingdom of Great 
Britain to be called “Bayer Products Lim- 
ited” to exploit the defined products in the 
United Kingdom, New Zealand, Australia 
and South Africa. Bayer was to supply the 
required capital investment and I. G. Far- 
ben was to receive one-half of the net 
profits. 

Both Bayer and IJ. G. Farben agreed to 
assign trademarks and patents possessed 
by them in the United Kingdom, Australia, 
New Zealand and South Africa to the new 
company. 


4. The term of the agreements is fifty 
years (to December, 1972), with provisions 
for periodic ten year renewals thereafter. 


10 General Aniline & Film Corp. v. Bayer Com- 
pany, Inc., 188 Mise. 929, 930. 

1 United States v. Timken Roller Bearing 
Co., D. C. N. D. Ohio [1948-1949 TRADE CASES 
{ 62,380], 83 F. Supp. 284, 307, 310, aff’d [1950- 
1951 TRADE CASES jf 62,837] 341 U. S. 593; 
United States v. National Lead Co., D. C. S. D. 
N. Y. [19441945 TRADE CASES f 57,394], 63 F. 
Supp. 513, 523, aff'd, [1946-1947 TRADE CASES 
§ 57,575], 332 U. S. 319; United States v. Amer- 
ican Tobacco Co., 221 U. S. 106, 182; United 
States v. Addyston Pipe & Steel Co., 6 Cir., 85 
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In sum the agreements, which have been 
described as the “usual form of interna- 
tional cartel arrangement” ” provide for a 
world wide territorial division of the phar- 
maceutical market. The division is as com- 
plete as words can express. Bayer was 
given the markets of the United States, 
Cuba and Canada. I. G. Farben was given 
all other markets except the United King- 
dom, Australia, New Zealand and South 
Africa. The latter countries were to be ex- 
ploited by the newly organized company, 
Bayer Products Limited. 


In addition to the division of the world 
market, trademark rights were mutually 
transferred with respect to the territories ac- 
cording to the respective allocations. Thus 
I. G. Farben transferred or surrendered its 
trademark rights in the United States, Can- 
ada and Cuba, including in some instances 
patents and future trademarks, to Bayer, to 
which those countries were allocated. Bayer 
transferred its trademarks and patents in 
all remaining countries (except those allo- 
cated to Bayer Products Limited) to I. G. 
Farben. Finally, both I. G. Farben and 
Bayer agreed to transfer to the new com- 
pany their respective trademark and patent 
rights in the United Kingdom, South Africa, 
Australia and New Zealand. 


The allocation of the world markets of 
the defined pharmaceutical products amongst 
Bayer, I. G. Farben and Bayer Products 
Limited is so all pervasive as to constitute 
a per se violation of §1 of the Sherman Act, 
which condemns “every contract, combina- 
tion in the form of trust or otherwise, or 


conspiracy, in restraint of trade”’.™ 


The agreement in its essential features, at 
least as far as the division of territories and 
the exclusive use by the various corpora- 
tions of the trade names “Bayer” and 
“Bayer Cross” and other trade names in the 
allocated territories is concerned, closely 
parallels that condemned in Timken Roller 
Bearing Co. v. United States.” Its impact in 
restraining trade, both domestic and foreign, 


Fed. 271, aff'd, 175 U. S. 211, 241; United States 
v. Aluminum Co. of America, 2 Cir. [1944-1945 
TRADE CASES 157,342], 148 F. 2d 416, 427, 
439-443, 447-448; United States v. Imperial Chem- 
ical Industries, Ltd., D.C. S.D. N. Y. [1950- 
1951 TRADE CASES f 62,923], 100 F. Supp. 504, 
593; United States v. General Dyestuff Corp., 
D.c. S.D. N.Y. [1944-1945 TRADE CASES 
7 57,303], 57 F. Supp. 642, 647. 

as [1950-1951 TRADE CASES f 62,837] 341 U. S. 
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is not open to serious question. It neces- 
sarily had the effect of eliminating com- 
petition both here and abroad. And while 
“the amount of interstate or foreign trade 
involved is not material * * * since §1 of 
the Act brands as illegal the character of 
the restraint and not the amount of com- 
merce affected,” * it is clear that in fact it 
was substantial. The one-half share of profits 
of the Cuban operation alone from 1930 to 
1940 amounted to more than $600,000. Gen- 
eral Aniline, in its complaint in the state 
court action, asserts that the profits for the 
years 1941 to 1951 total more than $3,000,000. 

Finally, although the preamble clauses 
recite that the agreemient is intended to 
settle trademark disputes between the par- 
ties, a fair reading of the related covenants 
of the agreement establish that their domi- 
nant purpose was to divide the world market 
among the participants. Mutual recognition 
and transfer of trade mark rights were inci- 
dental to that major objective and were 
clearly intended to secure the more effective 
enforcement of the division of territories 
and their exploitation.* Here as in the 
Timken case, the trademark provisions “were 
subsidiary and secondary to the central pur- 
pose of allocating trade territories.” * The 
agreements here went far beyond any pro- 
tection required for the trademarks. I. G. 
Farben, in the case of Cuba, not only agreed 
not to contest Bayer’s title to “Bayer” or 
“Bayer Cross” (which the agreement states 
had already been judicially determined in 
Bayer’s favor) and to assign to Bayer all 
its trademarks and patents in Cuba, but also 
agreed to permit Bayer to register there all 
future trademarks including so-called house 
or establishment names registered by I. G. 
Farben in other parts of the world. Thus 
trademarks are yet in existence were yielded.* 
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I. G. Farben also agreed not to license 
others to use the name “Bayer” or “Bayer 
Cross” in the United States, Canada and 
Cuba, countries allocated to Bayer. Signifi- 
cantly, I. G. Farben also undertook to bring 
any arrangements it may have made with 
others for the sale of the products in the 
United States and Canada within the terms 
of the agreement. 


[Rights of Assignee under Contracts] 


We next consider whether the illegality 
of the agreement requires that General 
Aniline, as claimant of I. G. Farben’s share 
of the Cuban profits, be enjoined from en- 
forcing its claim. General Aniline not only 
resists the government’s motion for injunc- 
tive relief but affirmatively asks that its 
motion for summary judgment be granted 
on the ground there is no showing that it is 
violating § 1 of the Sherman Act by restrain- 
ing trade in pharmaceutical products. The 
substance of this argument is that (1) Gen- 
eral] Aniline and Bayer are engaged in 
entirely dissimilar and noncompetitive busi- 
nesses—General Aniline manufactures dyes, 
industrial chemicals, photographic equipment 
and supplies; Bayer manufactures pharma- 
ceutical products, the subject matter of the 
agreement; (2) there is no evidence of re- 
straint of trade in pharmaceutical products 
since 1941 when the consent decree was 
entered against Bayer, or since 1942 when 
the Alien Property Custodian vested the 
stock of General Aniline,” or since 1945 
when I. G. Farben was seized by the Allied 
powers and subsequently dissolved; and (3) 
the maintenance of the New York law suit 
to recover profits does not restrain trade. 


The dissimilarity of business argument 
rather naively disregards the fact that it is 


1% United States v. Socony-Vacuum Oil Co. 
[1940-1943 TRADE CASES 4 56,031], 310 U. S. 
150, 224, n. 59. 

14'The methods here adopted to restrain com- 
petition have been aptly described as follows: 
‘In implementing a division of world markets, 
some cartels have parcelled among their mem- 
bers rights in a trade-mark on a geographical 
basis. All the parties sell the same product 
under the same mark, one operating in the 
United States, another perhaps in South Amer- 
ica, and others in various parts of Europe. The 
apportionment of territorial rights in a mark 
can be an effective device to prevent shipment 
of the trade-marked product from one market 
to another. Indeed, under such an arrangement 
the courts can be used to enforce and police 
the cartel restriction.’’ Handler, Trade-Marks 
and Anti-Trust Laws, 38 T. M. Rep. 387, 389. 


Trade Regulation Reports 


Cf. United States v. Imperial Chemical Indus- 
tries, D. C. S. D. N. Y. [1950-1951 TRADE 
CASES { 62,923], 100 F. Supp. 504, 518. “Not 
only are the patents and processes agreements 
susceptible to being apt instruments of terri- 
torial divisions, but the very first such agree- 
ment was deliberately entered into with a view 
to effectuating that illegal purpose.” 

15 Timken Roller Bearing Co. v. United States 
[1950-1951 TRADE CASES f 62,837], 341 Ua _S: 
593, 598. 

16 Of. United States v. National Lead Co., D. C. 
Ss. D, N. Y. [1944-1945 TRADE CASES {| 57,394], 
63 F. Sup. 513, 523-524. 

Jn 1942 and 1943, the Alien Property Cus- — 
todian vested approximately 97% of General 
Aniline’s stock upon a finding that it was 
owned by I. G. Farben, an enemy national. 
7 Fed. Reg. 3148, 8 Fed. Reg. 2453. 
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I. G. Farben and not General Aniline which 
is the party to the illegal agreement; that 
I. G. Farben was in the pharmaceutical 
business; that it was and either it or its 
successor remains the beneficiary of the 
slicing of the world pharmaceutical pie. 


It overlooks the fact that the contract is 
still alive with almost twenty-five years to 
run and may, under its terms, be extended 
beyond its expiration date. Further, that 
I. G. Farben’s rights, despite its alleged dis- 
solution, have passed on to a successor”* 
which (since neither was named a defend- 
ant in this action) * is in a position to assert 
its validity and to seek enforcement of its 
terms.” It also overlooks the fact that Gen- 
eral Aniline’s right to recover under the 
1931 letter of instruction is dependent upon 
continued performance of the agreement by 
I. G. Farben or its successors. When Gen- 
eral Aniline alleges, as it does in its com- 
plaint and as it must to succeed, that its 
assignor has duly performed the conditions 
of the agreement from the years 1923 
through 1951, it is saying, amongst other 
things, that I. G. Farben has withdrawn 
from competition in the areas allocated to 
others. Thus recovery by General Aniline 
of the one-half share of the Cuban profits 
is conditioned upon proof of continued vio- 
lation of the anti-trust laws. And enforce- 
ment of any claims for its share of future 
profits must be similarly conditioned. 


General Aniline, by its state court action, 
has plainly demonstrated its purpose to en- 
force the contract which the Court finds 
violative of the Sherman Act. Every asser- 
tion by General Aniline of due performance 
by its assignor serves to give the agreement 
fresh vitality and to nourish it for the re- 
mainder of its term. To permit General 
Aniline to assert its present and future 
claims for I. G. Farben’s share of the Cuban 


18Qn February 10, 1954, the Tripartite I. G. 
Farben Control Group ruled the agreements had 
not been terminated and that the rights and 
obligations of I. G. Farben thereunder had 
been transferred to Farbenfabriken Bayer 
Aktiengesellschaft. 


The permanency of the agreements is under- 
scored by a provision that ‘‘I, G. Farben’’ also 
includes: its successors or assigns, whether by 
operation of law, merger, fusion, consolidation, 
and any present or future constituent or sub- 
sidiary firms. Further: ‘in the event that any 
present or future constituent or subsidiary firm 
or corporation shall cease to form a part of 
or be included in I. G. [Farben], this agree- 
ment shall nevertheless remain in full force and 
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profits is tantamount to giving the Court’s 
seal of approval to an illegal agreement 
which is destructive of our national policy 
of keeping open the avenues of competition; 
it is in effect asking the Court to condone 


or to disregard “perennial violation”.” 


There can be little doubt that if I. G. Far- 
ben were before the Court an injunction 
would issue. General Aniline, which stands 
in I. G. Farben’s shoes, is in no better 
position. To uphold the defendant’s con- 
tention that because it is engaged in a dis- 
similar business from Bayer, or that its 
assignor is no longer in business, would at 
once recognize an effective means to frus- 
trate the intent of the anti-trust laws. Un- 
der this concept all a foreign party to an 
illegal agreement need do is to remain 
beyond the jurisdiction of the Court, effect 
an assignment of the proceeds of the agree- 
ment (in this case to an afhliated company) 
and have its assignee enjoy the fruits of 
the illegal contract free of governmental 
sanction. The public policy underlying the 
anti-trust laws is not to be frustrated so 
easily. Since “it is the unlawful agreement, 
whether it is executed or not, which vio- 
lates the anti-trust law,’” the Court is 
justified in enjoining any action to realize 
the proceeds of the tainted agreement, par- 
ticularly so where the action serves to keep 
the agreement alive and to encourage fu- 
ture violations. 


General Aniline urges that to bar recovery 
of the Cuban profits means a windfall to 
Bayer. Without conceding the validity of 
this position, the short answer is: 


“TA] court will not lend its aid, in any 
way, to a party seeking to realize the 
fruits of an agreement that appears to be 
tainted with illegality, although the result 
of applying that rule may sometimes be 
to shield one who has not something for 
which as between man and man he ought, 


effect between New York [Bayer] and I. G. 
[Farben], and shall continue to remain binding 
upon such constituent or subsidiary firm or 
corporation.’’ Paragraph 4 of the 1926 Agree- 
ment modifying Paragraph 23 of the 1923 
Agreement. 

122 General Aniline & Film Corp. v. Bayer Com- 
pany, Inc. [1953 TRADE CASES f 67,552], 305 
N. Y. 479. 

207, H., until there is a determination to the 
contrary. 

21Cf. Standard Oil Co. v. United States, 221 
UPS245)- 74; 

2 Hdward Katzinger Co. v. Chicago Metallic 
Mfg. Co. [1946-1947 TRADE CASES { 57,524], 
329 U.S. 394, 397, n. 3. 
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perhaps, to pay, but for which he is un- 
willing to pay. 

“In such cases the aid of the court is 
denied, not for the benefit of the defend- 
ant, but because public policy demands 
that it should be denied without regard to 
the interests of individual parties.” 


[State Court Action] 


Other issues remain. The defendant next 
urges that the request for injunctive relief 
should be denied as an interference with the 
New York State courts contrary to the pro- 
hibition contained in 28 U. S. C. § 2283.% 


The answer is that § 4 of the Sherman Act 
grants the United States District Court 
jurisdiction “to prevent and restrain viola- 
tions” of the Act. The injunction is a 
necessary incident to the Court’s power in 
order to effectuate its judgment that the 
Bayer contracts are illegal.* Simply to de- 
clare the agreement illegal and at the same 
time permit recovery of the proceeds would 
render the decree of the court quite sterile. 
The purpose of the decree is not only to 
prevent repetition of past offenses but also 
“to prevent the defendants from acquiring 
any of the fruits of the condemned proj- 
ect.” 7" Moreover, jurisdiction was expressly 
reserved under the terms of the original 
decree in this action and long before the 
filing by General Aniline of the state court 
suit. And it should not go unnoticed that 
the New York State Court of Appeals in- 
vited, at least inferentially, the disposition 
of the issues by the federal court.” 


[Severability of Contract] 


Finally, the defendant contends that even 
assuming the illegality of certain provisions 
of the agreement, those sections which re- 


23 Continental Wall Paper Co. v. Louis Voight 
& Sons Co., 212 U. S. 227, 262. 

24 *A court of the United States may not grant 
an injunction to stay proceedings in a State 
court except as expressly authorized by Act of 
Congress, or where necessary in aid of its 
jurisdiction, or to protect or effectuate its judg- 
ments.’’ 28 U.S. C. § 2283. 

2%15U.S.C. §4. 

26 Of. United States v. Bates Valve Bag Corp., 
D. Cc. D. Del., 39 F. 2d 162, 165. 

27 Mr. Justice Douglas (dissenting only as to 
the extent of the decree) in United States v. 
National Lead Co, [1946-1947 TRADE CASES 
157,575], 332 U. S. 319, 367. And see United 
States v. Crescent Amusement Co. [1944-1945 
TRADE CASES { 57,316], 323 U. S. 173, 183. 

23 Paragraph V of the consent decree, United 
States v. The Bayer Company, Inc., D. C. S. D. 
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late to Cuba and payments of Cuban profits 
to I. G. Farben are legal and severable from 
the balance of the agreement: that in any 
event whether or not the parties intended 
severability is a question of fact which pre- 
cludes the grant of summary judgment. I 
cannot agree. This is a balanced agreement 
to effect a division of world markets with 
reciprocal covenants by each of the parties 
to achieve that purpose. The various mutual 
covenants with respect to territorial alloca- 
tions, including Cuba to Bayer, are all in- 
terrelated parts of the plan. Thus to cite 
one example, Bayer agreed “so long as the 
arrangements by this Agreement are sub- 
sisting”, it would not “directly or indirectly 
carry on * * * any business in the said 
products in any other countries of the world 
not covered by the terms of this Agree- 
ment,” and by the same clause also agreed 
to assign all its trademarks and patents in 
any other countries of the world not covered 
by the agreement. The removal of one 
covenant from the agreement would cause 
the fall of the entire structure which the 
parties built. 


Bayer’s obligation to pay royalties is in- 
terlaced with all other obligations in the 
agreement—its own as well as those of 
I. G. Farben. To view the Cuban covenant 
in the light of the staking out of the world 
market, with corresponding clearances and 
transfer of trademarks to each allocated seg- 
ment, as severable from all others is to fly 
in the face of reality. Nothing in the agree- 
ment supports the assumption that the par- 
ties so intended. On the contrary, a fair 
reading of the whole instrument compels 
the conclusion that it is an entire and inte- 
grated one.” 


N. Y., Civ. No. 15-364, September 5, 1941 [1940- 
1943 TRADE CASES { 56,151]. 

2 General Aniline & Film Corp. v. Bayer Com- 
pany, Inc. [1953 TRADE CASES f 67,552], 305 
N. Y. 479, 485. ‘‘A question that naturally 
presents itself is where the issues involved 
should first be tried. Its answer depends, of 
course, upon considerations of comity and 
orderly procedure. Accordingly, should a stay 
of the present action be sought, it will be 
pertinent to consider, among other matters, 
whether it is in the state or in the federal 
forum that a more complete disposition of the 
issues may be obtained and whether it is the 
federal or the state court that possesses a 
greater familiarity and expertise with the trial 
of such issues’’. 

30 Of, Edward Katzinger Co. v. Chicago Metal- 
lic Mjg. Co. [1946-1947 TRADE CASES { 57,524], 
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[Government Entitled to Relief] 


The plaintiff's motion for a summary 
judgment is granted and the defendant’s 
cross motion is denied. 


The government is entitled to a decree 
(1) declaring the agreements to be unlawful; 
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The plaintiff is requested to submit within 
ten days proposed findings of fact and con- 
clusions of law based upon the foregoing, 
and either party may propose additional 
findings to include other undisputed facts 
based upon the exhibits, pleadings and 


admissions. Thereafter, upon the filing of 
the Court’s findings of fact and conclusions 
of law a decree may be proposed upon the 
settlement of which the parties, if they so 
desire, will be heard. 


(2) enjoining the defendant General Aniline 
from enforcing the agreements either directly 
or indirectly; and (3) enjoining the defend- 
ant from continuing or instituting any liti- 
gation looking towards their enforcement. 


[68,165] Bulova Watch Company, Inc. v. Sattler’s, Inc. and Arthur Langsam. 
In the Supreme Court of Erie County, State of New York. Filed August 17, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Advertising Below Fair Trade Prices—Nonsignor Conducting Sale for 
Third Party—Close Out Sale Defense.—A department store, containing a jewelry section, 
which provided selling space to an out-of-state jeweler to enable him to close out his stock 
of jewelry, including fair traded watches, and which assumed full authority over the 
conduct of the sale, was temporarily enjoined from advertising or selling the fair traded 
watches at less than their established prices where the store had advertised such watches 
at less than their fair trade prices. Under an agreement beween the store and the jeweler, 
the store had full authority over advertising, sales methods, sales personnel, and adjust- 
ment of claims, but the jeweler retained title to the stock By virtue of its control over 
the sale, the store became subject to the provisions of the New York Fair Trade Act. By 
representing to the public in advertising that the store never had such values before, the 
store could not contend that it was not selling anything to the public, and that it was 


merely a landlord leasing space to an independent merchandiser. 


The statutory exemption 


as to closing out sales does not permit one remaining in competition to conduct close out 
sales of stock of others to its own competitive advantage. 


See Fair Trade, Vol. 1, 3222.34, 3258.34. 


For the plaintiff: McMahon & Crotty (Thomas P. McMahon, of counsel). 
For the defendants: Diebold & Millonzi (Robert I. Millonzi, of counsel). 


Memorandum 
[Fair Trade Contracts] 


MarsH, Justice [Jn full text]: Plaintiff 
Bulova Watch Co. inc. is a manufacturer 
and distributor of nationally known and 
advertised watches and time pieces. As such, 
it has entered into fair trade agreements 
with retailers in New York State stipulat- 
ing certain minimum retail resale prices for 
its various lines of merchandise bearing its 
name and trade mark. Notice of such agree- 
ments with the current price list was given 
defendant Sattlers, Inc., a department store 
including a jewelry department in Buffalo, 
New York. 


329 U. S. 394; Chicago Title and Trust Co. v. 
Fox Theatres Corp., 2 Cir., 91 F. 2d 907, 909; 
Manhattan Life Ins. Co. v. Prussian Life Ins. 
Co., 2 Cir., 296 Fed. 39, 41; Schminke Milling 
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[Bankruptcy Sale Agreement] 


Subsequent to such notice, Sattler’s, Inc. 
entered into an agreement with the defend- 
ant Arthur Langsam representing Arthur 
Langsam, Jewelers concerning the proposed 
sale of certain jewelry constituting the stock 
of Arthur Langsam, Jewelers of Minneapolis, 
Minnesota which they were closing out fol- 
lowing a Chapter 11 Voluntary Bankruptcy. 


Under the agreement, it was provided that: 


1. Langsam would move their entire 
jewelry stock from St. Paul, Minn., where 
their business had for many years been 
conducted, to the premises of the defend- 
ant, Sattler’s, Inc. at Buffalo, New York. 


Co. v. Diamond Bros., 8 Cir., 99 F. 2d 467, 471; 
Rosenthal Paper Co. v. National Folding Box & 
Paper Co., 226 N. Y. 313, 320; 6 Corbin on Con- 
tracts § 1520. 
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2. The close-out sale of the stock in- 
volved would be conducted in space pro- 
vided by defendant Sattler’s, Inc. on their 
first floor. 

3. All sales and stock help would be 
provided, supervised and paid by Sattler’s 
subject to reimbursement by Langsam. 

4. All advertising, with an agreed mini- 
mum stipulated, would be paid for by 
Langsam, but prepared and supervised as 
to form, content and media by Sattler’s. 

5. Sattler’s would have the sole right to 
arbitrate and compromise and pay all 
claims by customers subject to a charge- 
back to Langsarn. 

6. Sattler’s would receive 13% of all 
sales after excluding sales and excise taxes. 


In pursuance of the agreement aforesaid, 
defendant Sattler’s prepared advertising copy 
for the proposed sale which has been sub- 
mitted to the Court and which offers Bulova 
Watches as well as other “fair trade” watch 
lines at a price below the stipulated “fair 
trade” minimum retail resale prices. 


Lnjunction Sought] 


Plaintiff seeks a temporary injunction re- 
straining the defendant from advertising, 
offering for sale and selling any of the lines 
of merchandise manufactured and sold by 
plaintiff at prices less than those fixed by 
fair trade agreement. 


[Fair Trade Act] 


Section 369-b of the General Business Law 
defines unfair competition made actionable 
under the statute as follows: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
vision of section three hundred sixty-nine-a, 
whether the person so advertising, offer- 
ing for sale or selling is or is not a party 
to such contract, is unfair competition 
and is actionable at the suit of any person 
damaged thereby. Added L. 1940, c. 195, 
§ 3, eff. March 19, 1940.” 


Subdivision 2(a) of § 369-a of General Busi- 
ness Law permits sale without reference to 
fair trade prices “In closing out the owner’s 
stock for the purpose of discontinuing de- 
livering any such commodity.” 


[Close Out Sale Not Established] 


From an examination of the agreement 
between Langsam and Sattler’s, it appears 
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that Langsam, while retaining title to the 
stock to be sold, transferred to Sattler’s to 
effectuate sale of the stock full authority 
over advertising, sales methods, sales per- 
sonnel, and adjustment of claims. 


Such complete control over the disposal 
of the merchandise in question gained by 
Sattler’s under the agreement involves as a 
consequence full responsibility on its part 
to the public, its competitors and all others 
who may be affected by its trade practices 
for the manner in which that control and 
authority is exercised. 


Whatever the benefits a department store 
may contemplate from leasing out depart- 
ments to various lessees, such practice, in 
any event, should not be permitted to be 
used as a device to allow the store manage- 
ment to evade responsibility for compliance 
with the statutes of this state governing 
trade practices in the conduct of competitive 
merchandising. 


Thus, having represented to the public in 
the page ad offered to the Court that “We 
have never had such values before” ban- 
nered across the top of the page over the 
designation “Sattler’s, 998 Broadway, Better 
Jewelry Department, Main Floor Front,” 
it cannot now sustain its position before the 
Court that it is not selling anything to the 
public and that it is merely a landlord leas- 
ing space to an independent merchandiser, 
nor does the statement in the ad in smaller 
type “To close out lessee’s stock for the 
purpose of lessee’s discontinuing dealing in 
these items” operate to affect its responsi- 
bility for the conduct of the sale. 


The fair trade law was designed and in- 
tended to eliminate certain practices in the 
sale of merchandise which the legislature 
determined to be injurious to the economic 
health of the state. It is specifically directed 
by its terms at those “wilfully and knowingly 
advertising, offering for sale, or selling” in 
violation of certain pricing restrictions. Sales 
excluded by subdivision 2-a of § 369-a of 
General Business Law were obviously pro- 
vided for to permit a distributor closing out 
his stock and consequently going out of 
competition in the line being closed out to 
sell without price restrictions. It would ap- 
pear to be clearly inconsistent with the 
intent and purpose of the statute to so apply 
it as to permit one remaining in competition 
in a line to conduct close-outs of the stock 
of others, to his own competitive advantage. 


1 68,165 
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Apron & Linen Service, Inc. 


The Court finds that the defendant Sat- 
tler’s, Inc. by undertaking to advertise and 
sell the stock in question under agreement 
with Langsam which gives it full control 
over the conduct of such sale, has brought 
itself squarely within the application of the 
statute. 


[Injunction] 


The plaintiff, upon giving an undertaking 
in the amount of $1,000 in accordance with 
the provisions of the Civil Practice Act is 
entitled to a temporary injunction pending 


the trial of the action herein enjoining and 
restraining the defendant Sattler’s, Inc., its 
officers, agents, employees and all persons 
acting under their control from advertising, 
offering for sale, selling at retail, or permit- 
ting the offering for sale or selling at retail 
on its premises by its sales personnel, any 
timepieces manufactured and sold by the 
plaintiff herein at prices which are less than 
the minimum resale retail prices established 
therefor by the plaintiff pursuant to mini- 
mum resale price agreements with their dis- 
tributors. 


[1 68,166] Northeastern Linen Service, Inc. v. Central Coat, Apron & Linen Service, 


Inc., et al. 


In the United States District Court for the District of Connecticut. Civil Action No. 


5639. Filed October 11, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
To State Cause of Action—Interstate Commerce.—A linen service company’s complaint 
alleging injury to the company’s purely intrastate business by the defendants’ violations 
of the Sherman Act was dismissed on the ground that it failed to allege facts describing 
the defendants’ illegal acts in interstate commerce. The complaint failed to allege a pat- 
tern of conduct in interstate commerce of which the local damaging acts are a part or from 
which they result. Therefore, an injury to the flow of interstate commerce which places 
an unreasonable restraint on commerce was not shown. Also, in view of the facts alleged, 
the rule in the case of Moore v. Mead’s Fine Bread Co. (U. S. Sup. Ct. 1954) 1954 Trape 


CASES J 67,906, was not applicable. 


See Private Enforcement and Procedure, Vol. 2, { 9009.600. 
For the plaintiff: Alexander Winnick, New Haven, Conn.; and Nutter, McClennen & 


Fish, Boston, Mass. 


For the defendants: Arthur Klein, New Haven, Conn.; J. Kenneth Bradley, Bridge- 
port, Conn.; and Ernest S. Meyers, New York, N. Y. 


Memorandum of Decision on Defendants’ 
Motion to Dismiss 


[Interstate Commerce] 


Ropert P. ANDERSON, District Judge [Jn 
full text]: The plaintiff, as a private person, 
brings this action under the authority of 
Section 15, Title 15 U. S. C. A., a part of 
the Clayton Act, to recover triple damages 
for injury to his purely intrastate business 
allegedly caused by acts of the defendants 
forbidden by Section 1 and Section 2 of 
Title 15, which are parts of the Sherman 
Act. The defendants attack the complaint 
on the ground, among others, that plaintiff 
has made no specific allegations of fact which 
describe what the defendants’ illegal acts 
were in interstate commerce. This objection 


| 68,166 


appears to be well taken. The plaintiff has 
described damaging acts performed locally 
which have done injury to plaintiff’s intra- 
state business. With these facts alone as 
a basis it alleges illegelity in interstate com- 
merce in very general terms such as “re- 
strain unreasonably”, “monopolize”, etc.; but 
nowhere does it allege facts which show a 
pattern of conduct in interstate commerce 
of which the local damaging acts are a part 
or from which they result. 


[Moore Case] 


The plaintiff does not, therefore, allege 
enough to show an injury to the flow of in- 
terstate commerce and trade which places an 
unreasonable restraint on them as the Sherman 
Act, which it has invoked, requires. The plain- 
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tiff relies upon Moore v. Mead’s Fine Bread Co. 
[1954 Trape Cases { 67,906], 348 U. S. 115, 
which, though it was not based upon a violation 
of the Sherman Act, is in many respects com- 
parable to the present action. However, it 
was found in that case that the respondent 
which sold bread both locally and interstate, 
cut its prices in the petitioner’s locality to 
drive him, a purely intrastate operator, out 
of business while it maintained prices in inter- 
state transactions. In the present action the 
plaintiff sets out no facts as to the defend- 
ants’ conduct in their interstate transactions. 
For example, in the matter of local price 
cutting, no one can tell from the complaint 
whether or not (to use the words of Moore 
v. Mead’s Fine Bread Co., supra) the “treas- 
ury used to finance the warfare is drawn 
from interstate, as well as local, sources” 


Cited 1955 Trade Cases 
Hamilton Watch Co. v. Korvette 


70,811 


for nothing is said as to what prices were 
maintained in interstate transactions while 
the local prices were being cut. 


[Introductory Material] 


In drafting paragraph 19 of the com- 
plaint, the plaintiff might also have made 
clearer that the allegation of activities by 
the defendants between 1940 and the time 
in 1954 that the plaintiff came into being, is 
not something upon which the cause of 
action for damage to the plaintiff is founded 
but simply to introduce evidence of the 
history and nature of the conspiracy. 


[Motion Granted] 
The motion to dismiss is granted without 
prejudice to the plaintiff in filing an amended 
complaint on or before November 10, 1955. 


[J 68,167] Hamilton Watch Company v. E. J. Korvette, et al. 
In the United States District Court for the Southern District of New York. Civ. 


101-393. Filed October 18, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Temporary Injunction—Necessary 
Proof—Defenses.—_A manufacturer of watches was granted a temporary injunction in 
its fair trade enforcement action where it established (1) the existence of a continuing fair 
trade price structure, (2) reasonable and diligent enforcement through all effective means 
and the absence of any act or conduct on its part that would constitute a waiver of vio- 


lation or abandonment of its policy, 


(3) that the application for the temporary injunction 


ig an enforcement effort and not intended to secure an ulterior purpose, and (4) that it 


comes into court with clean hands. 


Price violators were pursued with protests which were 


frequently successful, and legal actions were instituted to avert the continuance of viola- 
tions. There was no evidence that the manufacturer’s institution of the action was part of 


a conspiracy. Also, 


the manufacturer’s industrial sales did not make its fair trade con- 


tracts illegal or constitute an inequity of any kind in its conduct with reference to its fair 


trade program. 


See Fair Trade, Vol. 1, 1 3354.34, 3440.34. 


For the plaintiff: Lundgren, Lincoln, Peterson & McDaniel (Franklin B. Lincoln, Jr., 


of counsel), New York, N. ve 


For the defendants: Donald J. Fleishaker, New York, N. Y. 


Opinion 
[Temporary I njunction—P roof] 

Crancy, District Judge [In full text]: 
The plaintiff in this case, in applying for 
a temporary injunction, must show (Sun- 
beam Corp. v. Marcus [1952 TRADE CASES 
7 67,288], 105 F. Supp. 39): 

(1) The existence of a continuing fair 
trade price structure. 
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(2) Reasonable and diligent enforcement 
through all effective means and the absence 
of any act or conduct on its part that would 
constitute a waiver of violation or abandon- 
ment of its policy. 

(3) That the application is an enforcement 
effort and not intended to secure an ulterior 
purpose. 

(4) That the plaintiff comes into court 
with clean hands. 
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[Findings] 


On the papers submitted by the parties, 
I find: 

That the plaintiff manufactures and sells 
trade marked watches and that the good 
will attaching to its business is a valuable 
property right. Its watches are marketed 
in competition with other nationally adver- 
tised brands. 

That the plaintiff has put into effect fair 
trade contracts in, among other states, the 
State of New York and has maintained 
such fair trade price structure since August 
1, 1952, with its thousand retail dealers in 
this State of whom approximately three 
hundred operate in Metropolitan New York. 

That its enforcement of its price structure 
has been sincere, reasonable and diligent. 
In the absence of a showing to the contrary 
by the defendants, I find that in Metropoli- 
tan New York its enforcement was success- 
ful until recent months, when the price cut 
sales of plaintiff's watches by defendants 
who operate on a large scale operated to 
induce some or many small dealers to vio- 
late their contracts. That during those re- 
cent months, when such violations have been 
called to the attention of the plaintiff, the 
violators were pursued with protests which 
were frequently successful in themselves and 
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in some cases by the institution of actions 
to avert continuance of the violations. 

That defendants who appear to be non- 
signers of plaintiff’s fair trade agreements 
were advised in March, 1955, of the exist- 
ence and amount of plaintiffs fair trade 
contract prices and never the less thereafter 
continued to sell plaintiff’s watches at cut 
prices. 

That there is no evidence whatever to 
support the defendants’ assertion that the 
plaintiff's institution of this action was part 
of a conspiracy with other companies. 

That the plaintiff’s contract is legal; that 
its industrial sales neither constitute illegality 
in the contract nor inequity of any kind in 
its conduct with reference to its fair trade 
program. General Electric Co. v. S. Klein on 
the Square [1953 Trapre Cases § 67,443], 121 
INE NE Se (Gl) Be 

That denial of the plaintiff’s motion would 
work irreparable harm to the plaintiff in 
continuing a situation which the affidavits 
indicate will only grow worse and result in 
depreciation of the value of the plaintiff's 
trade marks and its good will and destruc- 
tion locally of its entire sales plan, while its 
effect on the defendants’ overall business is 
presently unrecognizable. 

The motion for a temporary injunction 
is granted. 


[f 68,168] Avon Publishing Co., Inc., Eton Books, Inc., and Avon Publications, Inc. 
v. The American News Company, Inc., and The Union News Company. 


In the United States District Court for the Southern District of New York. Civ. 90-49. 


Filed October 18, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Amendment of Answer to Add Antitrust Counterclaims—Motion to Reargue.—Defend- 
ants’ request for a reargument of the denial of their motion to amend their answer to 
add counterclaims, charging that the plaintiffs and a third party were guilty of price 
discrimination, was denied. The court had denied the motion to amend on the grounds 
that the defendants had failed to substantiate by affidavits their claim that they had no 
prior knowledge of facts relating to the counterclaims and that there was an inconsistency 
between their counterclaims and a claim brought in a state court by the defendants against 
the plaintiffs. On the reargument motion, the court held that (1) its original decision 
would stand even if there was no inconsistency in claims, and (2) an affidavit denying 


neste of facts relating to the counterclaims was presented too late to affect its earlier 
ecision. 


See Private Enforcement and Procedure, Vol. 2, | 9046.80, 
For the plaintiffs: William Gold, New York, N. Y. 
For the defendants: Roth & Riseman, New York, N. Y. 
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Cited 1955 Trade Cases 
Avon Publishing Co., Inc. v. American News Co., Inc. 


70,813 


Denying a motion to reargue a decision of the U. S. District Court, Southern District 
of New York, 1955 Trade Cases { 68,135; for a prior decision of the Court, see 1954 Trade 


Cases {] 67,738. 


Memorandum 
[Reargument Motion] 

Dimocx, District Judge [In full text]: 
Defendants move for leave to reargue the 
motion initially decided by my memoran- 
dum of August 8, 1955. In that memorandum, 
I denied defendants’ motion to amend the 
answer of defendant The American News 
Company, Inc., so as to interpose counter- 
claims against each of the plaintiffs and a 
claim against one Avon Book Sales Corpo- 
ration and for an order joining Avon Book 
Sales Corporation as a defendant in this 
action. By letter dated September 19, 1955, 
defendants have withdrawn that part of the 
motion relating to the joinder of Avon Book 
Sales Corporation. 


[Proffered Counterclaims] 


Defendant American’s proffered counter- 
claim alleges violation of the Robinson- 
Patman Act, 15 U. S. C. §13 et seq. 
American therein alleges that plaintiffs are 
guilty of price discrimination against de- 
fendant American and in favor of Avon 
Book Sales. This counterclaim was not 
proffered until sixteen months after defend- 
ants’ original answer was served. Defend- 
ants explain American’s failure to interpose 
this counterclaim at the time defendants 
served their original answer on the ground 
that they first learned of the facts under- 
lying the counterclaim sixteen months later. 


[Prior Ruling] 


I denied defendants’ motion on two 
grounds: (1) defendants had failed to sub- 
stantiate by affidavits or otherwise that 
defendants and their officers had no prior 
knowledge of the facts relating to the 
counterclaim; and (2) an_ inconsistency 
between this counterclaim and a claim 
brought in the state court by these defend- 
ants against these plaintiffs. Upon both 
grounds, I was convinced that there was 
some doubt as to defendants’ good faith in 
attempting to interpose the counterclaim 
at that late date. 


[Reargument Denied] 


The inconsistency that I thought existed 
arose from the statement in the state court 


complaint that American was a “distributor” 
of plaintiffs’ books and the statement in the 
counterclaim that it was a purchaser of 
the books. American now points to another 
statement in the state court complaint to the 
effect that American “bought” the books 
from Avon. 


However, even if the word “bought” is 
deemed to control the ordinary meaning of 
“distributor” so as to remove the apparent 
inconsistency, my original decision would 
stand. 


Courts grant reargument only when the 
court has overlooked something which 
would affect the court’s decision. Rule 9, 
General Rules of U. S. District Courts, 
SO INS NG aia) TES ID WGA hess iol 
meant to be a device by which a party may 
add arguments or information which the 
party had available at the original hearing 
but which, for some reason, he did not 
offer. Here, defendants had two oppor- 
tunities during the original hearing to sub- 
stantiate their claim of no prior knowledge 
of the facts relating to the counterclaim. 
With their original motion, defendants sub- 
mitted an affidavit by their former counsel 
dealing solely with the date that he learned 
of the facts. Plaintiffs, in an answering 
affidavit, correctly pointed out that defend- 
ants did not thereby substantiate a claim 
of no knowledge by the defendants. In 
addition, plaintiffs specifically alleged that 
defendants knew the facts involved when 
they submitted their original answer and 
challenged defendants to swear to the con- 
trary. This court then granted defendants 
leave to submit a reply affidavit. The reply 
affidavit, sworn to by one of defendants’ 
present counsel, made no reference to de- 
fendants’ knowledge of the facts involved. 
Now, for the first time, defendants submit 
an affidavit by the Vice-President of Ameri- 
can, denying knowledge of prices charged 
by plaintiffs to Avon Book Sales Corpora- 
tion. Assuming, although I have some 
doubt, that this affidavit is sufficient, it 
comes far too late to affect my decision on 
the motion. 


Motion to reargue denied. 


cS 
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70,814 Court Decisions Number Se 
U.S. v. General Outdoor Advertising Co., Inc. 


[f] 68,169] United States v. General Outdoor Advertising Co., Inc. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action Docket No. 50 C 936. Dated October 21, 1955. 


Case No. 1058 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—S pecific Relief 
—Divestiture—Outdoor Advertising Facilities—An outdoor advertising company was 
ordered by a consent decree to sell or divest itself of its stock or other financial interest 
in specified outdoor advertising companies. The company was not required to sell such 
stock or other financial interest at less than a fair market price. In the event of the failure 
or inability of the company to accomplish the sale or divestiture within a period of two 
years, the company would be ordered to transfer to a trustee such stock or other financial 
interest which it may then own or control. The trustee would be appointed and his duties 
prescribed by the court, and the company would be ordered to vest in the trustee full 
power and authority to sell at a fair market price such stock or other financial interest. 
The company was ordered to submit to the Attorney General a written report each ninety 
days of its efforts and progress in selling such stock or other financial interest and 
prohibited from requiring as a condition of sale that the purchaser agree to purchase any 
of the stock of a specified sales representative for outdoor advertising companies. The stock 
or other financial interest in the companies could not be sold to any person in which the 
company shall, after such sale, have any financial interest or to any person who shall then 
be an officer, director, agent, or employee of the company or shall then hold a financial 
interest in the company. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.10, 8421. 


Monopolies—Consent Decree—Practices Enjoined—Interlocking Personnel.—An out- 
door advertising company was prohibited by a consent decree from permitting more than 
one person to serve simultaneously as an officer, director, or employee of both the company 
and a specified sales representative for outdoor advertising companies, and from permitting 
any officer or employee of the specified sales representative to serve, at the same time, 
as officer, director, servant, or employee of the company. 


See Monopolies, Vol. 1, { 2610.420. 


Monopolies—Consent Decree—Practices Enjoined—Acquiring or Voting Stock— 
Acquisitions of Stock and Assets.—An outdoor advertising company was prohibited by a 
consent decree from acquiring, holding, or voting more than thirty per cent of the common 
stock of a specified sales representative for outdoor advertising companies. The company 
was prohibited from acquiring any of the physical assets, business, or good will of, or any 
stock or other financial interest in, any poster plant in any city, town, or market in which 
the company then owns or operates a poster plant, except upon application to the court 
and a showing that the effect of such acquisition may not be substantially to lessen 
competition or to tend to create a monopoly in the display of posters in such city, town, 
or market. 


See Monopolies, Vol. 1, J 2610.120. 


Monopolies—Consent Decree—Practices Enjoined—Control of Supply.—An outdoor 
advertising company was prohibited by a consent decree from having under lease at any 
time in any city, town, or market, wherein the company has twenty-four or more poster 
panels, unbuilt poster sites in excess of twelve and one-half per cent of the company’s 
poster panels in such city, town, or market. 


See Monopolies, Vol. 1, J 2610.800. 


Monopolies—Consent Decree—Practices Enjoined—Tying Agreements.—An outdoor 
advertising company was prohibited by a consent decree from conditioning the sale or use 
of space on any of its poster panels in any market upon any agreement that the purchaser 
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or user thereof will purchase or use any space on poster panels of the company in any other 
market. A provision of a consent decree previously entered against the company was made 
a part of the instant decree. This provision prohibited the company from requiring as 
a condition to the acceptance of any contract for an outdoor advertising display to be . 
executed in part on the display plants owned and/or operated by the company and in part 
on display plants owned and/or operated by persons other than the company, that the 
company shall sublet the part or parts of such contracts to be executed on the display 
plants owned and/or operated by persons other than the company. 


See Monopolies, Vol. 1, { 2610.850. 


Monopolies—Consent Decree—Practices Enjoined—Interfering with Competitors.— 
An outdoor advertising company was prohibited by a consent decree from owning, 
operating, or building any poster panel or panels in such close proximity to a pre-existing 
poster panel of another plant operator as materially to reduce, impair, or limit the 
visibility of such pre-existing poster panel; or from knowingly and falsely representing to 
any person that the services rendered by any other person engaged in the poster 
advertising business are unsatisfactory or inferior to the services rendered by the company. 


See Monopolies, Vol. 1, f 2610. 


Monopolies—Consent Decree—Practices Enjoined—Granting Concessions from Pub- 
lished Rates——An outdoor advertising company was prohibited by a consent decree from 
granting or offering to grant to any person in connection with any poster advertising 
contract any discount, rebate, bonus, or other concession from the published rates of the 
company. The decree provided that the company was not prohibited from lowering its 
price or prices in good faith to meet an equally low price or prices of a competing poster 
plant operator. 


See Monopolies, Vol. 1,  2610.280. 


Monopolies—Consent Decree—Practices Enjoined—Agreements Not To Compete.— 
An outdoor advertising company was prohibited by a consent decree from enforcing any 
agreement with any other person made in connection with an acquisition by the company 
of poster display plants or a financial interest therein that such other person will refrain 
from competing against the company in the business of poster advertising in any city, 
town, or market unless such agreement is limited to three years or less and to the same 
geographical area in which the poster display plants so sold to the company were located. 


See Monopolies, Vol. 1, § 2610.240. 


Monopolies—Consent Decree—Practices Enjoined—Refusal To Sell—Inducing Breach 
of Contract.—An outdoor advertising company was prohibited by a consent decree from 
urging, coercing, or inducing any national advertiser, advertising agency, or other similar 
person to refuse to enter into, breach, or change any contract for poster advertising with 
any other person. A provision of a consent decree previously entered against the company 
was made a part of the instant decree. This provision prohibited the company from 
refusing or failing to furnish or to sell advertising space on the display plants of the 
company or refusing or failing to permit the employment of such plants, when space 
thereon is available for sale or employment, with the intent or the effect of preventing 
competing solicitors from engaging in the solicitation and/or execution of contracts for 
outdoor advertising displays. 


See Monopolies, Vol. 1, f 2610.400, 2610.720. 


Monopolies—Consent Decree—Practices Enjoined—Trade Association Membership.— 
An outdoor advertising company was prohibited by a consent decree from knowingly maintaining 
membership in any trade association relating to poster advertising which follows any plan 
either (1) of limiting membership therein to only one poster plant operator in any city, 
town, or market or (2) of discouraging its members from competing against each other in 
the business of poster advertising. 


See Monopolies, Vol. 1, f 2610. 
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For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, ‘er, 
Joseph Prindaville, Earl A. Jinkinson, Harry N. Burgess, and Willis L. Hotchkiss. 


For the defendant: Lord, Bissell & Brook by David M. Gooder. 


Final Judgment 


Win G. Kwocu, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on June 30, 
1950; defendant having appeared and filed 
its answer to the complaint denying the 
substantive allegations thereof and any vio- 
lation of law and asserting affirmative de- 
fenses; and plaintiff and defendant, by their 
respective attorneys, having consented to 
the entry of this Final Judgment, without 
trial or adjudication of any issue of fact or 
law herein and without any admission by 
any of the parties hereto with respect to 
any such issue; 


Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties hereto, it is 
hereby 


Ordered, adjudged and decreed as fol- 
lows: 


I 
[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. The 
complaint states a claim against defendant 
under Section 2 of the Act of Congress of 
July 2, 1890 entitled “An act to protect trade 
and commerce against unlawful restraints 
and monopolies,” commonly known as the 
Sherman Act, as amended. 


164) 
[Definitions] 
As used in this Final Judgment: 


(A) “Poster” shall mean advertising copy, 
whether lithographed, printed, processed or 
hand-painted, made upon multiple sheets of 
paper for ultimate posting on the surface of 
a poster panel, customarily measuring ap- 
proximately 106” x 236” and commonly re- 
ferred to, in the outdoor advertising industry, 
as a 24-sheet poster; 


(B) “Poster panel” shall mean any physi- 
cal structure commonly used for the outdoor 
display of posters of national advertisers; 

(C) “Display plant” or “Poster plant” 
shall mean all the poster panels of a person 
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which are located in any one city, town or 
market for the outdoor display of posters; 

(D) “Poster site” shall mean the real 
estate or building used for the erection of a 
poster panel; 


(E) “Unbuilt poster site” shall mean a 
site to be used as a poster site on which no 
poster panel has been erected for a period 
of ninety (90) days or more after defendant 
was entitled to the possession thereof; 


(F) “Market” shall mean any two or 
more cities or towns which for the purpose 
of selling showings of poster advertising 
are grouped into a single unit; 


(G) “Person” shall mean any individual, 
partnership, firm, corporation, association 
whether incorporated or unincorporated or any 
other business or legal entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to defendant and its subsidiaries, 
successors and assigns, and to each of its 
officers, agents, servants and employees, and 
to all other persons in active concert or par- 
ticipation with it who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV 
[Divestiture Ordered] 


(A) Within two (2) years after the date 
of the entry of this Final Judgment, defend- 
ant is ordered and directed to sell or divest 
itself of all right, title or interest which it 
may own or control in or to any of the 
stock of or other financial interest in any of 
the following corporations or successors 
thereto: Alabama Outdoor Advertising Co., 
Inc.; Central Outdoor Advertising Co., Inc.; 
Pittsburgh Outdoor Advertising Company; 
Walker and Company; provided, however, 
that this Section IV shall not be construed 
to require defendant to sell or divest such 
stock or other financial interest at less than 
a fair market price; 

(B) In the event of the failure or in- 
ability of defendant fully to accomplish the 
sale or divestiture required by the foregoing 
subsection (A) within the time therein pre- 
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scribed, then and in that event, two (2) 
years after the date of the entry of this 
Final Judgment defendant is ordered and 
directed to transfer to a trustee, as herein- 
after provided for, any and all right, title 
and interest which it may then own or con- 
trol in or to any of such stock or other 
financial interest; 


(C) The trustee hereinabove provided for 
shall be appointed and his duties and com- 
pensation shall be prescribed by this Court 
after notice to defendant and the Attorney 
General and an opportunity by them to be 
heard with respect thereto; and defendant 
is further ordered and directed to vest in 
such trustee full power and authority to 
offer to sell, and, upon request, to sell at a 
fair market price and upon terms and condi- 
tions to be determined and approved by 
this Court, all of such right, title or interest 
in or to any stock or other financial interest 
to which this Section IV may apply; 


(D) Defendant is ordered and directed, 
commencing ninety (90) days after the en- 
try of this Final Judgment, and each ninety 
(90) days thereafter, to submit to the At- 
torney General a report, in writing, of its 
efforts and progress in selling or otherwise 
divesting itself of the stock or other financial 
interest required by this Section IV to be 
sold or divested by defendant; 


(E) (1) The trusteeship hereinabove pro- 
vided for shall continue until all of the stock 
or other financial interest to which this 
Section IV may apply shall have been sold 
or otherwise disposed of or the trusteeship 
shall have been terminated by this Court; 


(2) During the existence of said trust de- 
fendant shall be entitled to receive all divi- 
dends upon said stock (except stock dividends 
which shall be retained in the trust) and, 
upon the request of defendant, it shall be 
the duty of the trustee to bring, maintain or 
join in, or authorize defendant to bring, 
maintain or join in, stockholders’ actions 
of any kind; 

(F) The stock or financial interest re- 
quired by this Section IV to be sold or 
divested shall not be sold or divested by 
defendant or said trustee to any person in 
which defendant shall, after such sale or 
divestiture, have any financial interest, nor 
shall it be sold or divested to any person 
who shall then be an officer, director, agent 
or employee of defendant, or shall then hold 
a financial interest in defendant except that 
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defendant or the said trustee may sell or 
dispose of such stock or other financial in- 
terest to the company or its stockholders to 
which such stock or other financial interest 
may relate; 

(G) Upon the sale or divestiture by de- 
fendant or the trustee of any stock or finan- 
cial interest to which Section IV applies, 
defendant is enjoined and restrained from 
reacquiring any such right, title or interest 
and is enjoined and restrained from exercis- 
ing or maintaining, and from attempting to 


exercise or maintain, any control or au- 


thority over any of said corporations. Noth- 
ing contained in this sub-section (G) shall 
prevent defendant or the trustee from enter- 
ing into or exercising any rights under a 
security instrument, provided that in the 
event of a reacquisition of any of such stock 
or financial interest pursuant to a security 
instrument such reacquired stock or finan- 
cial interest shall be subject to all of the 
provisions of this Section IV; 

(H) Defendant is enjoined and restrained 
from requiring as a condition of the sale or 
divestiture of any stock or financial interest 
pursuant to this Final Judgment, that the 
purchaser thereof shall purchase or agree 
to purchase any of the stock of Outdoor 
Advertising Incorporated. 


Vv 


[Acquiring or Voting Stock— 
Interlocking Personne! 

Defendant is enjoined and restrained from, 
directly or indirectly: . 

(A) Acquiring, holding or voting, at any 
time, more than thirty (30) per cent of the 
common stock from time to time outstand- 
ing of Outdoor Advertising Incorporated; 

(B) Permitting more than one person to 
serve simultaneously as an officer, director, 
or employee of both defendant and Outdoor 
Advertising Incorporated; 

(C) Permitting any officer or employee of 
Outdoor Advertising Incorporated to serve, 
at the same time, as officer, director, serv- 
ant or employee of defendant. 


VI 


[Practices Enjoined] 


Defendant is enjoined and restrained from 
directly or indirectly: 

(A) Conditioning the sale or use of space 
on any of its poster panels in any market 
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upon any agreement or understanding that 
the purchaser or user thereof will purchase 
or use any space on poster panels of de- 
fendant in any other market; 

(B) Owning, operating, maintaining or 
building any poster panel or panels in such 
close proximity to a pre-existing poster 
panel of another plant operator as materially 
to reduce, impair or limit the visibility of 
such pre-existing poster panel; 


(C) Knowingly and falsely representing 
to any person that the services rendered, or 
to be rendered, by any other person engaged 
in the poster advertising business, are or 
will be unsatisfactory or inferior to the 
services rendered, or to be rendered, by de- 
fendant; 

(D) Urging, coercing or inducing, or at- 
tempting to urge, coerce or induce, any na- 
tional advertiser, advertising agency or other 
similar person to refuse to enter into, breach 
or change any contract or agreement for 
poster advertising with any other person; 
provided, however, that this subsection (D) 
shall not prohibit defendant from (i) making 
bona fide representations concerning the 
merits of the services rendered or to be 
rendered by defendant, or by any other 
poster plan operator, or (ii) soliciting poster 
advertising contracts or executing or carry- 
ing out such contracts; 


(E) Granting or offering or attempting 
to grant or offer, to any person in connection 
with any poster advertising contract, any 
discount, rebate, bonus or other concession 
from the published rates of defendant; pro- 
vided, however, that this subparagraph (E) 
shall not prevent defendant from lowering 
its price or prices in good faith to meet 
an equally low price or prices of a competing 
poster plant operator; and provided further 
that in any suit or proceeding instituted by 
the plaintiff against defendant charging a 
violation by defendant of this subsection 
(E) the burden of proof shall be upon de- 
fendant to establish that any such discount, 
rebate, bonus or other concession from its 
published rates was made or offered by de- 
fendant in good faith to meet an equally 
low price made or offered by a competing 
poster plant operator; 


(F) (1) Enforcing or continuing to en- 
force any contract, agreement or under- 
standing with any other person made in 
connection with an acquisition by defendant 
of poster display plants or a financial inter- 
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est therein that such other person will 


refrain from competing against defendant in 


the business of poster advertising, in any 
city, town or market unless such contract, 
agreement or understanding is limited to 
three (3) years or less and to the same 
geographical area in which the poster dis- 
play plants so sold to the defendant were 
located; 

(2) Entering into, adhering to, maintain- 
ing or enforcing, or claiming any rights 


under, any contract, agreement or under- 


standing with any other person that such 
other person will not engage in the poster 
advertising business except to the extent 
permitted in subparagraph (F) (1) above; 

(G) Knowingly maintaining membership 
in any trade association relating to poster 
advertising which follows any plan or pro- 
gram either (a) of limiting membership 
therein to only one (1) poster plant operator 
in any city, town or market or (b) of dis- 
couraging its members from competing against 
each other in the business of poster adver- 
tising; 

(H) Acquiring in any manner any of the 
physical assets, business or good will of, or 
any stock or other financial interest in, any 
poster plant in any city, town or market 
in which defendant then owns or operates a 
poster plant except upon application to this 
Court, after notice to the Attorney General, 
and a showing to the satisfaction of this 
Court that the effect of such acquisition may 
not be substantially to lessen competition or 
to tend to create a monopoly in the display 
of posters in such city, town or market; 


(1) Having under lease at any time in any 
city, town or market, wherein defendant has 
24 or more poster panels, unbuilt poster 
sites in excess of twelve and one-half (12%) 
per cent of defendant’s poster panels in such 
city, town or market. 


VII 
[Prohibitions of Prior Consent Decree] 


The following provisions of paragraph 5 
of the Final Decree entered on May 7, 1929 
in United States v. General Outdoor Adver- 
tising Co., Inc., et al., Equity No. 46-50, in the 
United States District Court for the Southern 
District of New York are hereby made a 
part hereof; 


Defendant is enjoined and restrained from 
directly or indirectly: 
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(A) Refusing or failing to furnish or to 
sell advertising space on the display plants 
owned or operated by defendant or refusing 
or failing to permit the employment of such 
plants, when space thereon is available for 
sale or employment, with the intent or the 
effect of preventing competing solicitors 
from engaging in the solicitation and/or 
execution of contracts for outdoor advertis- 
ing displays; provided however, that nothing 
herein shall prevent defendant from refusing 
to sell advertising space based on bona fide 
compliance with reasonable requirements as 
to financial responsibility or business ethics; 

(B) Requiring or attempting to require as 
a condition to the acceptance of any con- 
tract for an outdoor advertising display to 
be executed in part on the display plants 
owned and/or operated by defendant and 
in part on display plants owned and/or op- 
erated by persons other than defendant, that 
defendant shall sublet the part or parts of 
such contracts, or any of them, to be ex- 
ecuted on the display plants owned and/or 
operated by persons other than defendant; 
provided, however, that nothing contained 
in this subparagraph (B) shall prevent de- 
fendant from retaining any or all of its 
property or property rights employed by it 
in negotiating for a contract for an outdoor 
advertising display. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to defendant made to its principal 
office be permitted (a) access, during the 
office hours of defendant, to all books, 
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ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of de- 
fendant relating to any of the matters con- 
tained in this Final Judgment; and (b) subject 
to the reasonable convenience of defendant, 
and without restraint or interference from 
it, to interview officers or employees of 
defendant, who may have counsel present, 
regarding any such matters. For the pur- 
pose of securing compliance with this Final 
Judgment and for no other purpose, de- 
fendant upon the written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
shall submit such written reports with re- 
spect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. No in- 
formation obtained by the means provided 
in this Section VIII shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of such Department, 
except in the course of legal proceedings to 
which the United States of America is a 
party for the purpose of securing compli- 
ance with this Final Judgment, or as other- 
wise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for the 
purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appropri- 
ate for the construction or carrying out of 
this Final Judgment, for the amendment or 
modification of any of the provisions hereof, 
for the enforcement of compliance herewith, 
and for the punishment of violations hereof. 


[7 68,170] Charles Walder, et al. v. Paramount Publix Corporation, et al. 
In the United States District Court for the Southern District of New York. Civ. 


69-217. Filed October 18, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Who May Bring Suit 
—Stockholders—Dissolved Corporation—Oral Assignment of Corporation’s Claim.— Where 
trustees of a dissolved corporation were barred from maintaining a treble damage action 
because it was not commenced within the period prescribed by a Florida statute, a motion 
of the former stockholders of such corporation for permission to serve an amended com- 
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plaint alleging an oral assignment of the corporation’s claim to the former stockholders 
was denied. The claimed oral assignment was contradicted by statements made and posi- 
tions taken by the plaintiffs and their attorneys in prior affidavits or depositions. There 
was no direct categorical statement made of any assignment by the corporation to the 
stockholders. The amendment would not promote the interests of justice but would serve 
to encourage endless litigation. Furthermore, the belated claim of an oral assignment 


would permit the stockholders to use the corporation both as a sword and a shield. 


The court, in reviewing its prior ruling that the stockholders had no right to maintain 
the action on their own behalf, held that the fact that the corporation was a “family cor- 
poration” or that the plaintiffs were its “sole and only investors” did not give them coordi- 
nate right or standing with the corporation to sue for the claimed damages, even though 
they might have owned one hundred per cent of the stock. 


See Private Enforcement and Procedure, Vol. 2, J 9005.85. 
For the plaintiffs: Henry Pearlman, New York, Nae 


For the defendants: Louis Phillips for Paramount Pictures, Inc. (In Dissolution), 
Paramount Pictures Corporation, and Paramount Film Distributing Corporation. J. Miller 
Walker for RKO Radio Pictures, Inc. Robert W. Perkins for Warner Bros. Pictures 
Distributing Corporation. Herbert B. Lazarus for American Broadcasting-Paramount 
Theatres, Inc. (formerly named as referred to in the complaint as United Paramount 
Theatres, Inc.). Dwight, Royall, Harris, Koegel & Caskey for Twentieth Century-Fox 
Film Corporation, a New York corporation (In Dissolution). Schwartz & Frohlich for 
Columbia Pictures Corporation. E. Compton Timberlake, of counsel. All of New York, NYS 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1955 Trade Cases {| 68,097. 


Memorandum 
[Right of Stockholders To Sue] 


Epwarp WEINFELD, District Judge [Jn full 
text]: The prior motion for summary judg- 
ment resulting in the dismissal of the in- 
dividual claims and that of the trustees of 
Tivoli Theatre, Inc. was not, and the con- 
sent motion is not, as is intimated in the 
moving papers, based upon “technical” con- 
siderations. The claim for treble damages 
in favor of Tivoli Theatre, Inc., by reason 
of alleged anti-trust violations by the de- 
fendants was the chose in action of that 
corporation. The fact that it was a “famil: 
corporation” or that the individual plaintiffs 
were its “sole and only investors” did not 
give them coordinate right or standing with 
the corporation to sue for the claimed dam- 
ages, even though they might have owned 
100% of the stock.1 The dismissal of the 
claim of Tivoli Theatre, Inc., a dissolved 
corporation, brought in the name of its last 
Board of Directors as trustee, was compelled 
by the provisions of the Florida statute. 

1 Production Inventions; inc. v. Trico Prod- 


ucts Corp. [1955 TRADE CASES f 68,104], 224 
F. 2a 678, and other cases cited in Charles 
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[Assignment of Claim] 


The present motion seeks leave to serve 
an amended complaint to plead an oral as- 
signment by Tivoli Theatre, Inc. of its claim 
to the individuals constituting its former 
stockholders, allegedly made eighteen years 
ago either contemporaneously with or prior 
to Tivoli’s dissolution. It is made on the 
eve of trial after this action has been pend- 
ing four years. The motion is clearly born 
of the exigency created by the dismissal of 
the Tivoli Threatre, Inc. claim. The claimed 
parol assignment is contradicted by state- 
ments made and positions taken by the in- 
dividual plaintiffs and their attorneys in 
prior affidavits or depositions in this action. 
Significantly, there is no direct categorical 
statement made of any assignment, either 
oral or written, by the corporation to the 
individuals, but a suggestion that there was 
an intention to make an oral assignment. 
Thus one of the individuals states that the 
assignment “was always in the minds of 
the Walders [the stockholders] during the 
life of the corporation’; again that it was 
“always intended” that the rights of the 
Walder v. Paramount Publix Corp. [1955 


TRADE CASES { 68,097], — F. Supp. —, Civ. 
No. 89-217, n. 3, decided June 24, 1955. 
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corporation should be transferred to them. 
This Court has always liberally applied the 
mandate of Rule 15(a) of the Federal Rules 
of Civil Procedure that leave to amend “shall 
be freely given when justice so requires”; 
but to allow this amendment, which flies in 
the face of prior positions and sworn state- 
ments of the individuals who now seek 
leave to amend, would not promote the in- 
terests of justice but, on the contrary, would 
serve to encourage endless litigation. The 
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present belated claim of as intended oral 
assignment, if allowed, would also permit 
the individual plaintiffs, the stockholders, to 
use the corporation at will both as a sword 
and a shield.’ 

In the exercise of discretion the motion is 
denied. This makes it unnecessary to con- 
sider the defendant’s contention that an oral 
assignment by a corporation to its stock- 
holders is invalid under Florida law. 

Settle order on notice. 


[] 68,171] The Webster Motor Car Company et al. v. Packard Motor Car 


Company et al. 


In the United States District Court for the District of Columbia. 


No. 674-53. Dated October 25, 1955. 


Civil Action 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Agreement to Terminate Dealer 
Franchises and to Grant Exclusive Franchise—Legality—An agreement between an 
automobile manufacturer and one of its franchised dealers in the Baltimore area under 
which the manufacturer refused to renew the franchises of all its other dealers in the 
area and granted such dealer an exclusive franchise for the area constituted a contract 
in unreasonable restraint of trade and a conspiracy to monopolize trade. Although 
the manufacturer has the right to sell its cars to whomever it chooses, such a choice 
may not legally result from an agreement between two or more business concerns to 
exclude others from the channels of trade or to attempt to create a monopoly for one 
of the parties to the agreement. Since the manufacturer’s cars were produced outside 
of Maryland and were shipped to its dealers in the Baltimore area, interstate commerce 
was affected. Competition among the dealers of the manufacturer’s cars was manifestly 
eliminated, or at least substantially diminished, by the agreement. 


See Combinations and Conspiracies, Vol. 1, { 2005.670, 2005.785; Monopolies, Vol. 1, 
J 2610.720. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
for Injuries Sustained as Result of Antitrust Violations—Amount of Damages.—In a 
treble damage action in which a manufacturer of automobiles was found to have entered 
into an agreement with one of its dealers to eliminate the plaintiff dealer as a competitor, 
a jury verdict in the amount of $190,000 was held to be entirely within the bounds of 
reason and sustained by the evidence. Although the amount of damages to be awarded 
must be based on evidence and must be in such a sum as would fairly and reasonably 
compensate the plaintiff for the pecuniary loss it has sustained, it is sufficient if the 
evidence supplies information from which the jury may arrive at an approximate amount 
of damages that the plaintiff probably sustained, as a matter of reasonable inference. 
It is not necessary to show the precise sum that the plaintiff has lost because, ordinarily, 
such an exact computation is not feasible. The measure of damages in the instant case 
was the value of the plaintiff's business which was claimed to be destroyed by the 
agreement. The evidence consisted of proof of the amount of profits realized annually 
by the plaintiff, that the plaintiff had an unexpired term of over seven years on the lease 
of its plant, that the automobile business was on the up-swing, that the plaintiff’s profits 
were gradually increasing, and that the outlook for growth was good. 


See Private Enforcement and Procedure, Vol. 2, § 9011.400. 


2 Of. In re Sun Cab Co., 67 F. Supp. 137. 
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Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Motion for New Trial.—A defendant’s motion for a new trial on the grounds that the 
court refused to inform the jury that the amount of damages would be multiplied by 
three, that the court erred in excluding a certain question on cross-examination, and 
that the summing-up argument of the plaintiff’s attorney was inflammatory was denied. 
The court held that there was no reason for informing the jury that the damages would 
be trebled; that the exclusion of the question on cross-examination was not erroneous, 
and even if its exclusion were erroneous, the error would have been harmless; and that 
the summation of the attorney was within the bounds of proper advocacy and was not 
inflammatory. 


See Private Enforcement and Procedure, Vol. 2, J 9014. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Sufficiency of Evidence.—In a treble damage action in which a manufacturer of auto- 
mobiles was found to have entered into an agreement with one of its dealers to eliminate 
the plaintiff dealer as a competitor, the court held that there was substantial evidence 
justifying the submission of the case to the jury on the issue of liability, and that there 
was substantial evidence to sustain the verdict of the jury as to the amount of the damages. 


See Private Enforcement and Procedure, Vol. 2, f] 9012.500. 
For the plaintiffs: William E. Leahy and William J. Hughes, Jr., Washington, D. C. 


For the defendants: Harold L. Smith, New York, N. Y., and Louis M. Denit and 


Robert W. Barker, Washington, D. C. 


Opinion 
[Motions After Trial] 


ALEXANDER Hottzorr, District Judge [In 
full text]: This case is before the court 
at this time on motions by the defendants 
for judgment notwithstanding the verdict 
or, in the alternative, for a new trial. 


[Verdict] 


This action was brought to recover triple 
damages under the Antitrust laws.” The 
plaintiff was one of several dealers in 
Packard automobiles in Baltimore, Mary- 
land, pursuant to a contract with the de- 
fendant Packard Motor Car Company. 
The plaintiff claims that as a result of a 
conspiracy between this defendant and a 
rival dealer, it was unlawfully deprived of 
its contract, and the competitor was made 
an exclusive dealer in Packard cars in the 
Baltimore area. After a trial on the merits 
the jury returned a verdict for the plaintiff 
for the sum of $190,000. Pursuant to the 
mandatory direction of the statute, the 
court ordered judgment to be entered for 
three times that amount, namely $570,000.? 


[Issues] 


The basic questions raised by the motion 
for judgment notwithstanding the verdict 
are: first, whether there was substantial 
evidence justifying the submission of the 
case to the jury on the issue of liability; 
and second, whether there is substantial 
evidence to sustain the verdict of the jury 
as to the amount of damages. 


It is an elementary rule that on such 
motions the evidence must be viewed from 
the standpoint most favorable to the pre- 
vailing party.’ Some of the evidence intro- 
duced at the trial was conflicting. The 
jury would have been justified, however, 
in finding the following facts from the evi- 
dence adduced in behalf of the plaintiff. 


[Evidence] 


The defendant Packard Motor Car Com- 
pany is a manufacturer of automobiles. It 
sells its product through dealers located at 
various points throughout the country. Every 
dealer operates under a contract with the 
defendant, sometimes known as a fran- 
chise. Such a contract runs for the period 


SISOS: Cr Acalo, 

2 This is the procedure generally followed in 
such cases, Twentieth Century-Fox F. Corp. v. 
Brookside Theater Corp., (C. C, A. 8th) [1952 
TRADE CASES f 67,218], 194 F. (2d) 846, 849; 
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8’ Baltimore & Ohio Ry. Co. v. Postom, 85 
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of one year, but the usual practice of the 
defendant is to renew it from year to year 
so long as the dealer’s services are satis- 
factory. For a number of years there were 
four Packard dealers in Baltimore, Mary- 
land, of whom the plaintiff, Webster Motor 
Car Company, was one. The plaintiff's 
contract was continued from year to year 
over a considerable period. In fact, when 
on one occasion the plaintiff’s plant burned 
down as a result of a disastrous fire and 
the plaintiff had some doubt whether to 
rebuild or to go out of business, the de-, 
fendant encouraged the plaintiff to pursue 
the former course and, in fact, assisted it 
in the preparation of architect’s plans for 
reconstructing its building. It was reason- 
able to infer that under ordinary circum- 
stances the plaintiff's contract would have 
been renewed from year to year as long 
as its services were satisfactory, and as long 
as it wished to remain in business as a 
dealer in Packard cars. In course of time, 
one of the four dealers in Baltimore, gave 
up its franchise. Consequently at the cru- 
cial period involved in this case, there were 
three Packard dealers in that city. They 
were the plaintiff, the Zell Motor Car Com- 
pany, and DeBaugh Motors. The plaintiff 
continually operated at a profit, although 
the amount of the profit varied considerably 
from year to year. 


In the winter of 1952, Sidney Zell, the 
President of the Zell Motor Car Company, 
approached the defendant Packard Motor 
Car Company, and informed its officials 
that his company was operating at a loss 
and would not continue to sell Packard 
cars unless the defendant gave it an exclu- 
sive contract and eliminated all rival dealers. 
After some conferences among themselves, 
the Packard officials decided to agree to 
Zell’s proposal and so informed him. In 
order to carry out this scheme, Packard 
representatives apprised DeBaugh that his 
franchise would not be continued. They 
also informed the plaintiff that its contract 
would not be renewed, without advancing 
any ground for this action. Richard Web- 
ster, the President of the plaintiff corpora- 
tion, implored the defendant to reconsider, 
expressing his desire to continue as a 
Packard dealer, inquiring whether there 
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was any dissatisfaction with his perform- 
ance, and offering to make changes and 
improvements in any manner desired by 
Packard. The latter declined to give any 
reason whatsoever for its attitude, but re- 
mained adamant. When the plaintiff con- 
tinued its protests, Packard finally offered 
to renew its franchise for one year. The 
plaintiff countered by requesting some as- 
surance of good faith, as apparently it had 
become suspicious. Zell, on the other hand, 
secretly protested to Packard against its 
offer to renew the Webster franchise for 
one year, and the Packard officials in effect 
told him that this renewal would be the 
last so far as Webster was concerned, with- 
out, however, giving this information to 
Webster. The latter wound up its Packard 
business and tried to sell cars of a different 
make. Apparently it was not successful. 
The Webster Motor Car Company then 
discontinued business altogether. Its claim 
in this action is based on the contention 
that the arrangement between Packard and 
Zell constituted a conspiracy violative ot 
the Antitrust Laws. The plaintiff sought 
to recover triple damages suffered as a 
result of being allegedly driven out of 
business in the manner above outlined. 


The principal question is whether the 
foregoing facts constitute a contract or 
conspiracy in unreasonable restraint of in- 
terstate commerce or a combination or 
conspiracy to monopolize any part of inter- 
state commerce, or whether the defendant 
acted within its legal rights. 


[Right to Select Customers—Limitation] 


Unquestionably, a business concern has 
a right to select its own customers. It 
has the privilege of selling its products to 
whomever it chooses, to refrain from deal- 
ing with anyone, and to prefer one potential 
customer over another. Consequently, if 
the Packard Motor Car Company of its 
own initiative, for whatever reasons it 
deemed best, determined that thereafter 
there should be only one Packard dealer 
in Baltimore, who would receive an exclu- 
sive franchise, and that this dealer should be 
the Zell Motor Car Company, there would 
probably have been no violation of the anti- 
trust laws.? That is not this case, however. 


4G. & P. Amusement Co. v. Regent Theater 
Co., (N. D.-Ohio) [1952 TRADE CASES f{ 67,360] 
107 F. Supp. 453, aff. [1954 TRADE CASES 
{| 67,888] 216 F. (2a) 749; Boro Hall Corporation 
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». General Motors Corporation, [1940-1943 
TRADE CASES { 56,178], 124 F. (2d) 822; Hud- 
son Sales Corp. v. Waldrip, [1954 TRADE 
CASES { 67,694], 211 F. (2d) 268. 
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The right to select one’s customers is a 
right that may be exercised free from com- 
pulsion and without agreements with others 
that tend unreasonably to restrain interstate 
commerce or to create a monopoly. Such 
a choice may not legally result from an 
agreement or arrangement or conspiracy 
between two or more individuals, or two 
or more business concerns, to exclude 
others from the channels of trade, or to 
attempt to create a monopoly or substantial 
monopoly for one of the parties to the 
agreement.° The purpose of the antitrust 
laws is to keep the channels of competition 
open and free and to prevent their becoming 
blocked by agreements to force competitors 
from the field. If as a result of greater 


energy or efficiency, Zell had acquired a, 


larger share of the business and the plaintiff 
had fallen by the wayside, the latter would 
not have had any basis for complaint. The 
law, however, does not countenance agree- 
ments to drive a competitor out of the 
market by artificial means. An agreement 
to exclude a rival is of an entirely different 
nature from free competition that may 
indeed at times result in economic death 
for one of the competitors. 


This line of demarcation was aptly drawn 
as follows by Judge Freed in G. & P. 
Amusement Co. v. Regent Theater Co., 
(N. D.-Ohio) [1952 TrapEe Cases { 67,360] 
107 F. Supp. 453, 463, whose decision was 
affirmed by the Court of Appeals for the 
Sixth Circuit [1954 Trane Cases f{ 67,888], 
216 F. (2d) 749: 


“The opportunity of a business entity, 
when acting without ulterior motives and 
free from compulsion, to sell its product 
to one potential customer in preference 
to another, exemplifies precisely the type 
of economic system upon which American 
business thrives. This Court has never 
regarded the Sherman Act as an instru- 
ment requiring a dealer in commodities 
to sell to all comers, when to do so will 
be to run the risk of destroying a good 
customer by selling to another when it 
is simply an economic impossibility for 
both to exist—provided, of course, that 
there is no wrongful use of monopoly power 
or conspiracy to restram trade. (Em- 
phasis supplied.) 


5 Twentieth Century-Fox F. Corp. v. Brook- 
side Theater Corp., (C. C, A. 8th) [1952 TRADE 
CASES { 67,218], 194 F. (2d) 846; Bordonaro 
Bros. Theatres v. Paramount Pictures, (C. C. A. 
2d) [1948-1949 TRADE CASES f 62,467], 176 
F. (2d) 594. 
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The applicable rules of substantive law are 
found in the Sherman Act and read as 
follows: 


“Every contract, or conspiracy, 
in restraint of trade or commerce among 
the several States, is declared 
to be illegal: ge 


“Every person who shall monopolize, 
or attempt to monopolize, or combine 
or conspire with any other person or 
persons, to monopolize any part of the 
trade or commerce among the several 
States, shall be deemed guilty of 
a misdemeanor.” * 

It is well established that the first of the 
foregoing sections must be construed as 
though it read, “Every contract or con- 
spiracy in unreasonable restraint of trade or 
commerce, is declared to be illegal.”* The 
term “conspiracy” is of course not to be 
interpreted as though it had an opprobrious 
connotation. It means merely an agree- 
ment or contract forbidden by law. 


In the case at bar the court submitted to 
the jury the issue as to what the facts were, 
as well as the determination of the ultimate 
fact,—whether the transaction constituted 
an unreasonable agreement in restraint of 
trade among the several States, or an agree- 
ment to attempt to monopolize. The jury 
by its verdict found that such an illegal 
agreement existed. This it had a right to 
do. It had a right to reach the conclusion 
that an agreement on the part of the manu- 
facturer with one of its own dealers to ter- 
minate the franchise of all competitors and 
to grant to him a monopoly within a certain 
area, is an agreement in unreasonable re- 
straint of trade, or an agreement to monopolize. 


[Intersiate Commerce] 


Since Packard automobiles are manufac- 
tured outside of the State of Maryland and 
are shipped by Packard to its dealers in 
Baltimore, interstate commerce was obvi- 
ously affected. The jury was also justified 
in finding from the evidence that the agree- 
ment involved in this action substantially 
restrained competition. Evidence was in- 
troduced tending to show that in addition to 
competition among dealers in different makes 


6 Section 1 of the Sherman Act, 26 Stat. 209; 
Als ants Ceo peta le 

7 Section 2 of the Sherman Act, 26 Stat. 209; 
a DS] OM ASFA Ge alale 

8 Standard Oil Co. v. United States, 221 U. S. 
i wong. States v. American Tobacco Co., 221 
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of motor vehicles, there is competition among 
dealers selling automobiles of the same 
make, such competition involving allowances 
on used cars turned in as part payment for 
new vehicles, terms of sale, and efficiency 
of service. Competition of this second type 
was manifestly eliminated, or at least sub- 
stantially diminished, by the arrangement 
in question, insofar as sales of Packard cars 
in the Baltimore area were concerned. 


[Amount of Damages] 


The court, therefore, concludes that there 
was substantial evidence justifying the sub- 
mission of the case to the jury on the issue 
of liability. There remains for considera- 
tion the problem whether there is substan- 
tial evidence to sustain the verdict as to the 
amount of damages. 


The law on this question is clear. Neces- 
sarily, the amount of damages to be awarded 
must be based on evidence. It must be such 
sum as would fairly and reasonably com- 
pensate the plaintiff for the pecuniary loss 
that it has sustained. The jury may not 
speculate im vacuo or guess at an amount, or 
fix damages arbitrarily. On the other hand, 
it is sufficient if the evidence supplies in- 
formation from which the jury may arrive 
at an approximate amount of damages that 
the plaintiff probably sustained, as a matter 
of reasonable inference. It is not necessary 
to show the precise sum that the plaintiff 
has lost, because ordinarily such an exact 
computation is not feasible. The law does 
not require the impossible, for otherwise a 
wrongdoer might entirely escape liability 
for damages caused by his illegal acts. The 
risk of uncertainty is to be thrown on the 
wrongdoer, rather than on the injured party. 
It is enough if the evidence shows the ex- 
tent of the damages as a matter of reason- 
able inference, even though the result may 
be only approximate. The jury may form 
a reasonable estimate of the probable loss 
in the exercise of its good sense and sound 
judgment on the basis of the evidence.” 


In this case the court instructed the jury 
that the measure of damages was the value 
of the plaintiff's business claimed to have 
been destroyed by the defendant’s illegal 
acts. The evidence that enabled the jury to 
evaluate the loss consisted of proof of the 
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amount of profits realized annually by the 
plaintiff from its automobile business during 
the period beginning in 1946 and ending in 
1952, when the plaintiff discontinued the 
sale of Packard automobiles, coupled with 
a showing that the plaintiff then had an un- 
expired term of over seven years on the 
lease on its plant. In addition, evidence was 
introduced tending to show that in 1952, the 
automobile business generally was at an up- 
swing; that the plaintiff’s annual profits 
were gradually increasing; and that the out- 
look for further growth was good, because 
the defendant had introduced a new model 
that was meeting with public favor. The 
defendant, on the other hand, disputed the 
plaintiff's computation of its profits, and 
also introduced evidence tending to show 
that in 1953, many Packard dealers whose 
business was of approximately the same 
size as the plaintiff’s, sustained a loss in- 
stead of realizing a profit. The evidence on 
both sides created a question of fact, which 
the jury resolved in the plaintiff's favor. 
On this basis, the verdict of $190,000 was 
entirely within the bounds of reason and is 
sustained by the evidence. 


On the motion for a new trial, the defend- 
ant advanced several additional propositions, 
three of which warrant a brief notice. 


[Treble Damages—Jury Instruction] 


The court denied the defendant’s request 
that the jury be informed that the amount 
of damages that would be awarded by it 
would be multiplied by three by the court. 
The court instructed the jury as follows: 


“The damages to be awarded by the jury 
should be in such amount as would in the 
opinion of the jury fairly and reasonably 
compensate the plaintiff for the financial 
or pecuniary loss to its business,—in 
other words, the amount of money that 
the plaintiff lost in its business as a re- 
sult of the illegal acts of the defendant.” 


The court further stated: 


“The measure of damages in this case is 
what was the value of the plaintiff’s busi- 
ness claimed to have been destroyed by 
the defendant’s illegal acts.” 


There was no reason for informing the jury 
that whatever damages they would award 
would be trebled, because this is a matter 


2 Kastman Co. v. Southern Photo Oo., 273 
U. S. 359, 379; Story Parchment Co. v. Patter- 
son Co., 282 U. S. 555, 563; Bigelow v. R. K. O. 
Pictures [1946-1947 TRADE CASES { 57,445], 
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solely for the court. In fact, the jury might 
have taken such a statement as an intima- 
tion to keep the damages at a low level, in 
view of the fact that the amount allowed by 
the jury would be multiplied by three. This 
would have tended to defeat the purpose of 
the Act of Congress. 


In this connection, it must be noted that 
it is the practice in this jurisdiction in civil 
cases not to give the pleadings to the jury. 
The custom is otherwise in criminal cases, 
as the indictment is generally handed to the 
jury. There may be some reason for im- 
parting the information to the jury in those 
districts in which it is customary to supply 
the pleadings to the jury in civil cases, be- 
cause otherwise the jury on reading the 
prayer for relief might be confused by the 
demand for triple damages and might be 
perplexed by a doubt whether it was its 
duty to multiply the actual damages by three. 


[Exclusion of Question] 


Associate counsel for the defendant has 
selected a single ruling on a minor question 
of evidence out of a great many made dur- 
ing the three-weeks’ trial, and has urged 
that the court erred in excluding a certain 
question on cross-examination. The impor- 
tance of the question is magnified out of its 
context, and even if its exclusion were erro- 
neous, the error would have been harmless. 
The matter would not be of sufficient im- 
portance to justify a new trial, as it could 
not possibly have affected the outcome of 
the trial. Actually, however, upon further 
reflection the court adheres to the ruling 
made at the trial. The defendant called as 
its witness one Donald Webster, the son of 
Richard Webster, the President of the plain- 
tiff corporation. A series of questions were 
addressed to the witness that obviously 
were not germane to the issues involved in 
this case, and whose only effect seemed to 
be to embarrass him. The court neverthe- 
less permitted the interrogation to proceed 
for awhile, not knowing whether it might 
result in developing something material. 
Finally the question was asked whether in 
another proceeding in another court, the 
witness had not misstated something that 
had occurred on an interlocutory motion in 
this case in this court. The court excluded 
the question on the ground of its irrele- 
vancy. It served no legitimate purpose and 
merely seemed to humiliate the witness. 
The court is not unmindful of the fact that 
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under Rule 43(b) of the Federal Rules of 
Civil Procedure, the witness might well 
have been regarded as a hostile witness and, 
therefore, was subject to cross-examination 
by defendant’s counsel even though the wit- 
ness was called by the defendant. Never- 
theless, it must not be overlooked that in a 
Federal court the extent of cross-examina- 
tion as to credibility is subject to the rea- 
sonable control of the court, and may not 
be carried to whatever extent counsel desires. 


The comments of the Court of Appeals in 
Bracey v. United States, 79 U. S. App. D. C. 
23, 27, although directed to another aspect 
of the law of evidence, are equally appli- 
cable to the case at bar: 


“In fact, the situation of the present 
case provides a good example of the ne- 
cessity for permitting the trial judge to 
exercise considerable discretion in admit- 
ting or rejecting evidence. He observes 
the conduct of counsel, the reactions of 
the witness under examination and the 
resulting effect upon the jury. In other 
words, he is aware, as no appellate court 
could be, of the courtroom psychology 
and, hence, is in a position to determine 
whether particular testimony should or 
should not be received.” 


[Summation to Jury] 


Finally, defense counsel complains of the 
summing up argument to the jury made by 
counsel for the plaintiff, and urges that it 
was inflammatory. It may be observed that 
both parties were represented by experi- 
enced trial counsel, who are members of 
the local bar of high standing. Each of them, 
as able trial lawyers are wont to do, in- 
dulged in flights of eloquence in his sum- 
ming up to the jury with considerable skill. 
Neither counsel interposed any objection to 
the summing up of his opponent, either dur- 
ing the speech or after its conclusion. While 
the fact that no objection was advanced at 
the time, is not necessarily fatal if a mis- 
carriage of justice has really resulted, nev- 
ertheless, this circumstance gives rise to a 
mental inquiry whether the contention later 
made is not an afterthought. Especially is 
this the case because the motion for a new 
trial was not argued by the trial counsel, 
although he was present in the courtroom 
at the time of argument, but was presented 
by out-of-town counsel who was associated 
with the trial counsel and who was admitted 
pro hac vice. In any event the court is of 
the opinion that the summation of each trial 
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counsel was within the bounds of proper 
advocacy and that neither was inflammatory. 
Fortunately, we have not reached the stage 
of banning interesting and vivid oratory and 
confining arguments of counsel strictly to 
dull and prosaic remarks. The art of advo- 
cacy is not dead, although it must be con- 
fessed that at times it seems moribund. So, 
too, only one who has but little faith in trial 
by jury would really think that jurors are 
easily led astray by eloquence from the 
course charted by the evidence. The gen- 
eral experience of Federal trial judges is to 
the contrary. The effect of skillful summa- 
tion of counsel is rather to silhouette or 
etch vital portions of the facts and the in- 
ferences to be drawn from them.” 


It would be wise to bear in mind the sage 
and apt remarks of Judge Goodrich of the 
Third Circuit, in commenting on a similar 
contention in Smith v. Philadelphia Transp. 
Co., 173 F. (2d) 721, 726, which are equally 
applicable here. He said: 
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“Juries are not so likely to get excited or 
inflamed by lawyers’ talk as lawyers think 
they are.” 


That the jury in this case reached its con- 
clusion on the evidence and displayed keen 
discernment in considering and weighing it, 
is demonstrated by a rather significant epi- 
sode. After several hours of deliberation, 
the jury sent a note to the court requesting 
to see a certain exhibit, which the note 
identified with precision, in spite of the fact 
that over two hundred exhibits had been 
introduced during the protracted trial. The 
exhibit was a document on which the ques- 
tion of defendant’s liability largely hinged. 


[Motions Denied] 


The motion for judgment notwithstand- 
ing the verdict and the motion for a new 
trial, are denied. 


[1 68,172] United States v. Associated Nevada Dairymen, Inc.; Minden Cooperative 


Creamery Company, Inc.; Samuel W. Murray and Ralph W. Murray, d.b.a. Old Home 
Milk Company; Norman H. Snow, d.b.a. Velvet Ice Cream and Dairy Products; Charles 
W. Brooks, Ernest Brooks, and William Gadda, d.b.a. Model Dairy; and Glen E. Myers. 
d.b.a. Crescent Creamery. 


In the United States District Court for the District of Nevada. Civil Action No. 1232. 
Filed October 18, 1955. 


Case No. 1254 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Milk Producers’ Association and Distributors—Milk distributors were prohibited by a 
consent decree from entering into any understanding to fix, adopt, or maintain prices, 
terms, and conditions at which (1) distributors will purchase raw milk from producers, 
(2) distributors will sell bottled milk and other fluid milk products to retailers, home 
buyers, and other purchasers, or (3) bottled milk and other fluid milk products will be 
resold by purchasers. Also, they were prohibited from fixing or maintaining prices at 
which raw milk, bottled milk, and other fluid milk products will be bid or sold to city, 
county, state, federal, and other government agencies. 


A milk producers’ association was prohibited from knowingly participating in any 
agreement among distributors to fix the prices which distributors will pay or will offer to 
pay producers for raw milk and from entering into any understanding with any dis- 
tributor to fix or maintain prices, terms, and conditions at which a distributor will purchase 
raw milk from producers who are not members of the association or at which a distributor 


will sell bottled milk and other fluid milk products. 
See Combinations and Conspiracies, Vol. 1, {2011.181, 2017.121; Resale Price Fixing, 
Vol. 1, § 3015.20. 
10 Coleman v. Moore (D. C.), 108 F. Supp. 860, 365; Green v. United States (C. C. A. 8th), 
425, 426; Chapman v, Alton R. Co, (C. C. A. 266 Fed. 779, 784; DiCarlo v. United States 
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Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Capper-Volstead Act.—A consent decree, prohibiting a milk producers’ 
association from fixing milk prices, provided that nothing contained in the decree shall be 
deemed to prohibit the association from doing any lawful act authorized by the Capper- 
Volstead Act. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8321.48, 8421. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; W. D. Kilgore, Jr., 
Chief, Judgments and Judgment Enforcement Section; Franklin P. Rittenhouse, United 
States Attorney; and Lyle L. Jones, Marquis L. Smith, Arthur H. Tibbits, and John H. 
Burgess, Attorneys. 


For the defendants: L. M. Dixon, for Associated Nevada Dairymen, Inc.; John S. 
Halley, for Norman H. Snow; T. L. Withers, for Glen E. Myers; Robert L. McDonald 
for Samuel W. Murray and Ralph W. Murray; Wm. C. Sanford, for Charles W. Brooks, 
Ernest Brooks, and William Gadda; and L. M. Dixon, for Minden Cooperative Creamery 


Company, Inc. 


Final Judgment 


Joun R. Ross, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its complaint herein on Sep- 
tember 8, 1955, and the defendants having 
appeared by their respective counsel, and 
plaintiff and defendants having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
admission by any party in respect of any 
such issue: 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states a cause of action against 
the defendants under section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 


II 
[ Definitions] 
As used in this Final Judgment: ~ 


(a) “Defendants” shall mean each and all 
of the following: Associated Nevada Dairy- 
men, Inc.; Minden Cooperative Creamery 
Company, Inc.; Samuel W. Murray; Ralph 
W. Murray; Norman H. Snow; Charles W. 
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Brooks; Ernest Brooks; William Gadda; 
and Glen E. Myers; 


(b) “Defendant distributors” shall mean 
each and all of the aforementioned defend- 
ants except Associated Nevada Dairymen, 
liners 


(c) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
or other business or legal entity; 

(d) “Producer” shall mean a person hav- 
ing cows and selling to or through dis- 
tributors a part or all of the raw milk 
produced by such cows; 


(e) “Distributor” shall mean a person en- 
gaged in the business of purchasing or ac- 
quiring raw milk from producers, and 
processing, bottling, selling and distributing 
bottled milk and other fluid milk products 
to retailers, homes, and other purchasers; 


(f) “Raw milk” means cow’s milk sold ot 
delivered by producers to distributors for 
processing into bottled milk and other fluid 
milk products; 

(g) “Bottled milk” means raw milk 
which has been processed for sale as regular 
and homogenized, bottled and packaged, 
milk; 

(h) “Other fluid milk products” means 
products processed from raw milk, other 
than bottled milk, for consumption in fluid 
form, and includes cream, half and half, 
skimmed milk and chocolate milk. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its or his partners, officers, 
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directors, managers, agents, servants, em- 
ployees, successors and assigns, and to those 
persons in active concert or participation 
with them who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 
IV 
[Price Fixing Prohibited] 


The defendant distributors are jointly and 
severally enjoined and restrained from en- 
tering into, adhering to, renewing, maintain- 
ing or furthering, directly or indirectly, or 
inducing others to enter into, any contract, 
agreement, understanding, plan, program or 
common course of action among themselves 
or with any other distributor, to: 

(a) Fix, adopt, stabilize or maintain prices, 
terms and conditions at which distributors 
will purchase raw milk from producers, or 
from any association of producers; 

(b) Fix, adopt, stabilize or maintain prices, 
terms and conditions at which distributors 
will sell bottled milk and other fluid milk 
products, to retailers, home buyers, and 
other purchasers; 

(c) Fix, adopt stabilize or maintain mark- 
ups, prices, terms and conditions at which 
bottled milk and other fluid milk products 
will be resold by purchasers; 

(d) Fix, adopt, stabilize or maintain prices 
at which raw milk, bottled milk, and other 
fluid milk products will be bid or sold to 
city, county, state, federal, and other gov- 
ernment agencies. 

Nothing in this section IV shall be deemed 
to prohibit bona fide sales of raw milk, 
bottled milk, and other fluid milk products 
by one distributor to another in the regular 
course of business. 


Vv 


Defendant Associated Nevada Dairymen, 
Inc. is enjoined and restrained from: 

(a) Knowingly aiding, abetting or partici- 
pating in, any agreement, understanding or 
meeting between or among distributors to 
fix the prices which distributors will pay or 
will offer to pay pgoducers for raw milk; 

(b) Entering into, adhering to, renewing, 
maintaining or furthering, directly or indi- 
rectly, or inducing others to enter into, any 
contract, agreement, understanding, plan, 
program or common course of action with 
any distributor, to: 

(1) Fix, establish, stabilize or maintain 

prices, terms and conditions at which a 
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distributor will purchase raw milk from 
producers who are not members of As- 
sociated Nevada Dairymen, Inc.; and 


(2) Fix, establish stabilize or maintain 
prices, terms and conditions at which a 
distributor will sell bottled milk and other 
fluid milk products. 


Nothing in this section V shall be deemed 
to enjoin said Associated Nevada Dairymen, 
Inc. from doing any lawful act authorized 
by the Capper-Volstead Act. 


VI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, be per- 
mitted, subject to any legally recognized 
privilege, (A) access, during the office hours 
of such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and (B) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference from 
it, to interview officers or employees of such 
defendant, who may have counsel present, 
regarding any such matters. Upon written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, such defendant shall 
submit such written reports with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of the enforce- 
ment of this Final Judgment. No informa- 
tion obtained by the means permitted in this 
section VI shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
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70,830 Court Decisions Number eh 
U. S. v. Columbia Artists Management Inc. 


to this Final Judgment to apply to this of this Final Judgment, for the amendment 
Court at any time for such further orders or modification of any of the provisions, for 
or directions as may be necessary or appro- the enforcement of compliance therewith, 
priate for the construction or carrying out and for the punishment of violations thereof. 


[68,173] United States v. Columbia Artists Management Inc.; Community Concerts 
Inc.; National Concert and Artists Corporation; and Civic Concert Service, Incorporated. 


In the United States District Court for the Southern District of New York. Civil 
Action No, 104-165. Filed October 20, 1955. 


Case No. 1262 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets—Exclusion from Trade—Management of Concert Artists and Organizers of 
Audience Associations—Managers of concert artists and their affliated organizers of 
audience associations were each prohibited by a consent decree from combining or con- 
spiring to (1) allocate or divide markets or otherwise refrain from competition, or leave 
any person free from competition, in any market in the organization or maintenance of 
audience associations, (2) exclude any person from, or refrain or limit any person in, the 
organization of audience associations or the management of artists, and (3) refrain from 
competition, or leave any person free from competition, for the management of artists. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.660. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Refusal to 
Deal.—Managers of concert artists and their affiliated organizers of audience associations 
were each prohibited by a consent decree from (1) refusing to make available any artist 
managed by the defendant to any financially responsible audience association at the same 
fee charged by such artist to comparable audience associations where the artist is reason- 
ably available for the desired performance and from (2) refusing to make available to any 
financially responsible concert service any artist managed by such defendant and reason- 
ably available for the desired performance at the same margin allowed to the defendant 
or its affiliated concert service by that artist for a performance for the same fee. 


See Combinations and Conspiracies, Vol. 1, { 2005.785. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Tying and 
Exclusive Dealing Arrangements.—Managers of concert artists and their affiliated organ- 
izers of audience associations were each prohibited from (1) making available the service 
of any artist on the condition that the service of any other artist be contracted for, (2) 
conditioning the organization of any audience association upon the understanding that 
the association present a specified number of concerts in excess of three, and (3) requiring 
that any reasonably available artist not perform before any audience association not organ- 
ized by such defendant or its affiliate. 


See Combinations and Conspiracies, Vol. 1, | 2005.690, 2005.848. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Misrepresent- 
ations.—Managers of concert artists and their affiliated organizers of audience associations 
were each prohibited by a consent decree from knowingly misrepresenting to any audience 
association or concert service the fee, availability, reliability, or repv§ation of any artist. 


See Combinations and Conspiracies, Vol. 1, J 2005. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Cutting. 
—Managers of concert artists and their affiliated organizers of audience associations were 
each prohibited from offering any artist managed by such defendant to any audience asso- 
ciation for less than the artist’s established fee for the purpose of dissuading the association 
from engaging an artist not managed by such defendant. 


See Combinations and Conspiracies, Vol. 1, J 2005.759. 
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Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Acquisitions of Stock or Assets.—Managers of concert artists and their affiliated organ- 
izers of audience associations were each prohibited by a consent decree from acquiring 
any of the assets, business or good will of, or stock or other financial interest in, any 
concert service, unless the defendant shall show to the satisfaction of the court that such 
acquisition may not tend to restrain or lessen competition in the business of organizing 
audience associations in any section of the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005.833; Monopolies, Vol. 1, {| 2610.170. 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification 
by Government—A consent decree, which was entered against managers of concert artists 
and their affiliated organizers of audience associations, provided that it being the purpose 
of the decree to facilitate and increase the booking of independently managed artists by 
audience associations organized or maintained by any of the defendants and to promote 
competition between defendants and between and among independent managers and 
defendants in the management of artists, the Government may at any time after five years 
from the date of the entry of the decree petition the court to determine whether such 
purposes have been achieved and, if the court is satisfied that such purposes have not 
been achieved, the defendant shall be prohibited, upon such terms as the court may deem 
appropriate, from engaging in the concert service business. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.15, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Furnishing of Information.—Organizers of audience associations which were affiliated 
with managers of concert artists were each ordered by a consent decree (1) to place an 
advertisement (each year in a specified issue of a named publication) informing managers 
of concert artists that such defendant will furnish to all audience associations which it 
organizes or maintains the information submitted to it within the two months next suc- 
ceeding publication, by any manager with respect to the general availability and established 
audience association fee of any artist managed by him who desires to perform before 
audience associations and agrees to allow to the defendant a margin equal to the customary 
margin allowed to such defendant by other artists with comparable fees; (2) to furnish 
to each audience association which shall be organized or maintained by such defendant 
all information furnished to such defendant pursuant to (1) above; (3) to prepare and 
maintain, annually for ten years, records as to each audience association organized and 
maintained by such defendant which shall have scheduled a membership campaign; (4) to 
maintain and make available the above records at its principal office for inspection and 
copying by any manager who has submitted information to the defendant pursuant to 
(1) above; and (5) to use its best efforts to obtain for any audience association organized 
or maintained by such defendant any artist selected by such association and as to whom 
information was furnished to such defendant pursuant to (1) above and to execute an 
agreement for the performance of such artist without any delay after completion of the 
membership campaign and after determining the availability of the artist and obtaining 
the necessary authority from the artist or his manager. The organizers as well as the 
affliated managers of concert artists were each prohibited from preventing any manager 
giving information to such defendant from meeting with any audience association to 
discuss artists to be engaged by such association. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.60. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and W. D. Kilgore, 
Jr., Worth Rowley, Richard B. O’Donnell, Harry G. Sklarsky, Louis Perlmutter, and 
Francis E. Dugan. 


For the defendants: Cravath, Swaine & Moore, by George B. Turner, for Columbia 
Artists Management Inc. and Community Concerts Inc.; and McAloon & Hirschberg, 
by Nathan Hirschberg, for National Concert and Artists Corporation and Civic Concert 
Service, Inc. 
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Final Judgment 


Swney SuGARMAN, District Judge [Jn full 
text]: The plaintiff, United States of Amer- 
ica, having filed its complaint herein on 
October 20, 1955, and the defendants 
herein having appeared and filed their an- 
swers to the complaint denying the sub- 
stantive allegations thereof; and the plaintiff 
and said defendants by their attorneys hav- 
ing severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission by any party in respect 
of any such issues; 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent as aforesaid of 
all the parties hereto, 


It is hereby ordered, adjudged and de- 
creed, as follows: 


Me 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint herein states a claim upon 
which relief could be granted against the 
defendants under Sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


Il. 
[Definitions | 

As used in this Final Judgment: 

(A) “National” shall mean defendant Na- 
tional Concert and Artists Corporation, a 
New York corporation; 

(B) “Civic” shall mean defendant Civic 
Concert Service, Incorporated, a New York 
corporation; 

(C) “Columbia” shall mean defendant 
Columbia Artists Management Inc., a New 
York corporation; 

(D) “Community” shall mean defendant 
Community Concerts Inc., a New York 
corporation; 

(E) “Artist” shall mean a concert, recital, 
oratorio, opera or ballet artist or attraction; 

(F) ‘‘Audience association” shall mean 
a non-profit association organized for the 
purpose of presenting concerts (normally 
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a minimum of three in any season) in one 
locality, financed by membership dues sub- 
scribed in advance; 

(G) “Concert service” shall mean a per- 
son who is commercially engaged in or- 
ganizing and maintaining audience associa- 
tions and who, without charge to such 
associations, either himself acts as a field 
representative or supplies one or more field 
representatives for that purpose; 

(H) “Manager” shall mean a _ person 
who, for a commission, arranges for the 
performances of an artist or represents or 
otherwise acts as agent for an artist in 
connection with performances by such 
artist; 

(1) “Local manager” shall mean a per- 
son, other than an audience association, 
engaged in presenting concerts; 

(J) “Margin” shall mean the portion of 
an artist’s established fee which such artist 
authorizes a concert service to retain in con- 
sideration of the expenses incurred in organiz- 
ing and maintaining audience associations; 

(K) “Person” shall mean an individual, 
partnership, firm, corporation, association 
or other business or legal entity. 


TL 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, successors 
and assigns and to each of its officers, di- 
rectors, agents, employees and to all othet 
persons acting under, through or for such 
defendant. 


IV. 
[Allocation of Markets Prohibited] 


Each defendant is enjoined and restrained 
from combining or conspiring, or from en- 
tering into, adhering to, maintaining or fur- 
thering, directly or indirectly, any contract, 
agreement, understanding, plan or program 
with any other defendant or any other per- 
son to: 

(A) Allocate or divide territories or mar- 
kets or otherwise refrain from competition, 
or leave any person free from competition, 
in any territory, field or market in the or- 
ganization or maintenance of audience as- 
sociations; 


(B) Exclude any person from, or refrain 
or limit any person in, the organization or 


© 1955, Commerce Clearing House, Inc. 


oe EO iat yale i hey RE Ne 8 ROT US oe OTR eRe 0 298 SOE IE — 


Number 34—61 
11-3-55 


maintenance of audience associations or the 
management of artists; or 

(C) Refrain from competition, or leave 
any person free from competition, for the 
management of artists. 


WA 
[Specific Relief] 


Civic and Community are each ordered 
and directed: 

(A) To place an advertisement each year 
in an October issue of Musical America, or 
similar publication, informing managers that 
such defendant will furnish to all audience 
associations which it organizes or maintains 
the information submitted to it within the 
two months next succeeding publication, by 
any manager with respect to the general 
availability and established audience asso- 
ciation fee of any artist managed by him 
who desires to perform before audience as- 
sociations and agrees to allow to the defend- 
ant a margin equal to the customary margin 
allowed to such defendant by other artists 
with comparable fees; 

(B) To furnish to each audience associa- 
tion which shall be organized or maintained 
by such defendant all information furnished 
to such defendant pursuant to subsection 
(A) of this Section V; 

(C) To prepare and maintain, annually 
for ten years after entry of this Final Judg- 
ment, records as to each audience associa- 
tion organized and maintained by such 
defendant which shall have scheduled a 
membership campaign, such records to con- 
tain the names and addresses of the presi- 
dent and correspondent of the association 
and, within ten days after it is set, the date 
when the membership campaign is sched- 
uled to be held; 

(D) To maintain and make available the 
above records at its principal office, on at 
least one day per week during regular busi- 
ness hours, for inspection and copying by 
any manager, or his authorized agent, who 
has submitted information to the defendant 
pursuant to subsection (A) hereof, and who 
will agree (1) to keep confidential the in- 
formation obtained from the records, (2) to 
use such information only in connection 
with artists as to whom information has 
been submitted to such defendant pursuant 
to subsection (A) above, and (3) to advise 
such defendant, prior to offering his artist 
to any audience association organized or 


Trade Regulation Reports 


Cited 1955 Trade Cases 
U.S. v. Columbia Artists Management Inc. 


70,833 


maintained by such defendant at a fee less 
than that artist’s established fee, that such 
defendant is authorized to offer said artist 
at the lower fee; 

(E) To use its best efforts to obtain for 
any audience association organized or main- 
tained by such defendant any artist selected 
by such association and as to whom infor- 
mation was furnished to such defendant 
pursuant to subsection (A) hereof and to 
execute an agreement for the performance 
of such artist without any delay after com- 
pletion of the membership campaign and 
after determining the availability of the ar- 
tist and obtaining the necessary authority 
from the artist or his manager. 


Wade 
[Practices Prohibited] 


Each defendant is enjoined and restrained 
from: 

(A) Refusing to make available any ar- 
tist managed by the defendant to any finan- 
cially responsible audience association at the 
same fee charged by stch artist to com- 
parable audience associations where the ar- 
tist is reasonably available for the desired 
performance; 

(B) Knowingly misrepresenting to any 
audience association or concert service the 
fee, availability, reliability or reputation of 
any artist; 

(C) Offering any artist managed by such 
defendant to any audience association for 
less than the artist’s established fee for the 
purpose of dissuading the association from 
engaging an artist not managed by such de- 
fendant; 

(D) Refusing to make available to any 
financially responsible concert service any 
artist managed by such defendant and rea- 
sonably available for the desired perform- 
ance, at the same margin allowed to the 
defendant or its affliated concert service by 
that artist for a performance for the same fee; 

(E) Making available the service of any 
artist on the condition that the service of 
any other artist be contracted for; 

(F) Conditioning the organization of any 
audience association upon the agreement or 
understanding that the association present 
a specified number of concerts in excess of 
three; 

(G) Requiring, directly or indirectly, that 
any reasonably available artist not perform 
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before any audience association not organ- 
ized by such defendant or its affiliate; 

(H) Acquiring, directly or indirectly, any 
of the assets, business or good will of, or 
stock or other financial interest in, any con- 
cert service, unless such defendant shall 
upon reasonable notice to the plaintiff, show 
to the satisfaction of this Court that such 
acquisition may not tend to restrain or les- 
sen competition in the business of organiz- 
ing audience associations in any section of 
the United States; 

(1) Preventing, or attempting to prevent, 
any manager giving information to such de- 
fendant pursuant to subsection (A) of Sec- 
tion V herein from meeting with any audi- 
ence association to discuss artists to be 
engaged by such association. 


WAND 
[Modification] 


It being the purpose of this Final Judg- 
ment to facilitate and increase the booking 
of independently managed artists by audi- 
ence associations organized or maintained 
by any of the defendants and to promote 
competition between defendants and between 
and among independent managers and de- 
fedants in the management of artists, the 
plaintiff may at any time after five years 
from the date of entry of this Final Judg- 
ment petition this Court to determine whether 
such purposes have been achieved and, if 
the Court is satisfied that such purposes 
have not been achieved, the defendants 
shall be prohibited, upon such terms as 
the Court may deem appropriate, from en- 
gaging in the concert service business. 


VIII. 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, and 
on reasonable notice to any defendant made 
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to its principal office, be permitted, subject 
to any legally recognized privilege, 


(a) reasonable access, during the office 
hours of such defendant, to all books, ledg- 
ers, accounts, correspondence, memoranda 
and other records and documents in the 
possession or under the control of such de- 
fendant, relating to any of the matters con- 
tained in this Final Judgment, and 


(b) subject to the reasonable conveni- 
ence of such defendant, and without re- 
straint or interference, to interview officers 
and employees of such defendant who may 
have counsel present regarding any such 
matters. 


For the purpose of securing compliance 
with this Final Judgment, the defendants, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be nec- 
essary for the purpose of enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section VIII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the De- 
partment except in the course of legal proceed- 
ings for the purpose of securing compliance 
with this Final Judgment in which the 
United States is a party or as otherwise 
required by law. 


IX. 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any 
of the provisions thereof, the enforcement 
of compliance therewith and the punishment 
of violations thereof. 
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[f 68,174] Liquid Carbonic Corporation v. United States. 


In the Supreme Court of the United States. October Term, 1955. No. 25. Dated 
October 24, 1955. 


On appeal from the United States District Court for the Eastern District of New 
York. RAyYFIEL, District Judge. 


Case No. 930 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification 
—Failure of Trustee to Sell Plants—Validity of Order Prohibiting Use of Plants.— 
Where a court-appointed trustee failed to sell a manufacturer’s carbon dioxide and dry 
ice plants which were required to be disposed of pursuant to a consent decree entered 
against the manufacturer, a court order prohibiting the manufacturer from using the 
plants for the production, storage, or distribution of such products was reversed and re- 
manded for a hearing on the modification of the consent decree, on the authority of 
Hughes v. United States (U.S. Sup. Ct. 1952) 1952 TravE CasEs f 67,213. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.14, 8361.15, 
8401, 8421. 


For the appellant: James F. Dwyer and Francis D. Kalosky, New York, N. Y. 


For the appellee: Simon E. Sobeloff, Stanley N. Barnes, Robert A. Bicks, and Daniel 
M. Friedman. 


Reversing a judgment of the U. S. District Court, Eastern District of New York, 
1954 Trade Cases {| 67,856 and 67,760; for the consent decree entered in the Court, see 1952 
Trade Cases { 67,248. 


[Reversed] Mr. Justice Reep and Mr. Justice BurTON 


Per Curiam [Jn full text]: The judgment dissent. 
is reversed and the case is remanded for a Mr. Justice CrarKk took no part in the 
hearing on modification of the consent de- consideration or decision of this case. 
cree. Hughes v. United States [1952 TRADE 
CasEs J 67,213], 342 U. S. 353. 


[] 68,175] United States v. Cloak and Suit Trucking Association, Inc. and Garment 
Center Truck Owners Association, Inc. 


In the United States District Court for the Southern District of New York. Civil 
No. 66-141. Filed October 24, 1955. 


Case No. 1078 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets, Price Fixing, and Restrictions—Trade Associations of Carriers of 
Cloaks and Suits.—Two trade associations of cloak and suit carriers were prohibited by 
a consent decree from entering into any agreement to (1) fix or maintain rates to be 
charged by cloak and suit carriers, (2) allocate or restrict the geographical area in which, 
or the routes by which, such carriers may operate, (3) allocate or divide customers, (4) 
restrict or prohibit any cloak and suit manufacturer or contractor from employing or 
using any carrier or other means of transportation, (5) restrict or prohibit any carrier 
from making any type of delivery, including finished garments on racks or in packages, 
or cut goods or piece goods, or (6) restrict or prohibit any person from engaging in 
business as a cloak and suit carrier. 


See Combinations and Conspiracies, Vol. 1, { 2017; Monopolies, Vol. 1, 2610. 
68,175 
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Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restricting 
or Requiring Membership in Trade Association.—Two trade associations of cloak and 
suit carriers were each prohibited by a consent decree from (1) preventing any person 
from becoming a member of any cloak and suit carrier association, (2) requiring any 
person making or desiring to make cloak and suit deliveries to become a member of, 
or to maintain membership in, a defendant association or any association of such carriers, 
or (3) knowingly maintaining, contributing to, or supporting any association which to 
the defendant’s knowledge contributes to the doing of any activities which are incon- 
sistent with the provisions of the decree. 


See Combinations and Conspiracies, Vol. 1, f/ 2017.121. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Compilation 
and Dissemination of Names of Customers—Allocation of Customers.—Two trade asso- 
ciations of cloak and suit carriers were each prohibited by a consent decree from (1) 
requiring any cloak and suit carrier to file with any defendant the names of cloak and 
suit manufacturers or contractors served by such carrier, or (2) disclosing systematically 
to any such carrier the name of any such manufacturer or contractor filed with any 
defendant where such disclosure has the purpose or effect of an allocation of cloak and 
suit manufacturers or contractors. 


See Combinations and Conspiracies, Vol. 1, f 2017.188. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Notice of Decree—Amendment of By-Laws.—Two trade associations of cloak and suit 
carriers were each ordered by a consent decree to amend its charter or by-laws so as 
to incorporate therein specified provisions of the decree and to require as a condition of 
membership or retention of membership that all present and future members abide and 
be bound by such provisions. Also, the associations were each ordered to serve upon 
each of its present members a copy of the decree and to furnish to all its present and 
future members a copy of its charter or by-laws as amended. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60, 8421. 


Department of Justice Enforcement and Procedure—Consent Decree—Permissive 
Provisions—Regulations of Public Service Commissions—Labor Contracts.—A consent 
decree entered against two trade associations of cloak and suit carriers provided that 
nothing contained in the decree shall be deemed to (1) prohibit any defendant from 
engaging in any act authorized or permitted by the rules, regulations, or orders of the 
Interstate Commerce Commission or of any duly constituted state or municipal public 
service commission or regulatory body or (2) prohibit any defendant from bargaining 
collectively and entering into any agreement with duly organized labor unions which is 
incident and appropriate to the exercise of any rights, privileges, immunities, and obliga- 
tions accruing to and devolving upon a duly organized labor union and its officers, agents, 
and members. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8321.45, 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, William D. Kilgore, 
Jr., Victor H. Kramer, George L. Derr, Richard B. O’Donnell, Harry G. Sklarsky, J. Paul 
McQueen, Herman Gelfand, and Bernard A. Friedman. 


For the defendants: Sylvester & Harris, by Charles L. Sylvester, for Cloak and Suit 
Trucking Association, Inc.; and Silver & Bernstein, by George H. Kaplan, for Garment 
Center Truck Owners Association, Inc. 


Final Judgment peared and filed their respective answers 
Ener srmuvaiDichacud udecstl (ial genase to said complaint, denying the substantive 


hon : ‘ allegati I 19 i 
The plaintiff, United States of America, BO ke ik aaet ae a e ee 


Z , : ” by their respective attorneys, having con- 
having filed its complaint herein on April sented to the entry of this Final Judgment 


30, 1951, as amended by order of the Court herein without trial or adjudication of any 
dated June 3, 1955, defendants having ap- issue of fact or law herein; 


1 68 rl 7S © 1955, Commerce Clearing House, Inc. 


Se ee ay tet be ee arb en i rn ae Oe = aes 


ge hater seni 


TR A ee CP ee) “het BD ee 


Se ee ee, = 


Number 35—53 
11-18-55 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law, 
and without any admission by any party 
in respect of any such issue, and upon the 
consent of the parties hereto, and the Court 
being advised and having considered the 
matter, it is hereby 

Ordered, adjudged and decreed, as follows: 


if 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim for 
relief against the defendants under Sections 
1 and 2 of the Act of Congress of July 2, 
1890, c. 647, 26 Stat. 209, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” com- 
monly known as the Sherman Act, as 
amended. 

II. 
| Definitions] 

As used in this Final Judgment: 

(a) “Person” means an individual, part- 
nership, firm, corporation, association or 
other legal entity. 

(b) “Manufacturer” means a person, in- 
cluding a jobber, engaged in the production 
of cloaks and suits in the metropolitan area 
for sale to-wholesale or retail customers. 

(c) “Contractor” means a person in the 
metropolitan area engaged by a manufac- 
turer to sew and otherwise finish cloaks 
and suits from cut or uncut material fur- 
nished by the manufacturer. 

(d) “Cloak and Suit carrier’ means a 
person engaged by a manufacturer or con- 
tractor to transport cloak and suit material 
or cloaks and suits in the metropolitan area. 

(e) “Metropolitan area” means the area 
consisting of the States of New York, 
Massachusetts, Rhode Island, Connecticut, 
New Jersey and Pennsylvania. 


ee 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant shall apply to such 
defendant and to its officers, agents, servants 
and employees, and to all persons in active 
concert or participation with such defend- 
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ant who shall have received actual notice 
of this Final Judgment by personal service 
or otherwise. 


ive 
[Concerted Practices Prohibited) 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, participating in, maintaining or 
furthering any contract, combination, agree- 
ment, undertaking, plan or program to: 

(a) fix, determine, maintain or establish 
rates to be charged by cloak and suit 
carriers; 

(b) allocate or restrict the geographic 
area in which, or the routes by which, cloak 
and suit carriers or associations of cloak 
and suit carriers may operate; 

(c) allocate or divide customers among 
cloak and suit carriers; 

(d) restrict or prohibit any cloak and 
suit manufacturer or contractor from em- 
ploying or using any cloak and suit carrier 
or other means of transportation for making 
deliveries; 

(e) restrict or prohibit any cloak and suit 
carrier from making any type of delivery, 
including finished garments on racks or in 
packages, or cut goods or piece goods; 

(f) restrict or prohibit any person from 
engaging in business as a cloak and suit 
carrier. 


Vi 


[Association Membership— 
Customers’ Names] 


Each defendant Association is enjoined 
and restrained from: 

(a) excluding any person from being, or 
preventing any person from becoming, a 
member of any cloak and suit carrier asso- 
ciation, save for failure or refusal of any 
person to comply with said association’s 
reasonable and non-discriminatory require- 
ments for membership not otherwise in- 
consistent with the provisions of this Final 
Judgment; 

(b) requiring any person making or de- 
siring to make cloak and suit deliveries 
to become a member of, or to maintain 
membership in, a defendant association or 
any association of cloak and suit carriers; 

(c) knowingly maintaining, contributing 
to, furthering or supporting, in any way, 
any association or organization of any kind 
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which to defendant’s knowledge directly or 
indirectly contributes to the doing of, or fur- 
thers any activities which are inconsistent 
in any manner with the provisions of this 
Final Judgment; 

(d) requiring any cloak and suit carrier 
to file with any defendant the names of 
cloak and suit manufacturers or contractors 
served by such carrier, except as may be 
provided in an unexpired collective agree- 
ment, or extension thereof, between any 
defendant and a duly organized labor union 
representing cloak and suit carrier em- 
ployees; provided, however, that nothing 
in this Final Judgment shall be construed 
to prevent any defendant, acting individu- 
ally, from receiving from any of its mem- 
bers information concerning the names and 
addresses of cloak and suit manufacturers 
or contractors served by such member, and 
from filing such information; 

(e) disclosing systematically, directly or 
indirectly, to any cloak and suit carrier, 
the name of any cloak and suit manufac- 
turer or contractor filed with any defendant, 
or disclosing such information to any per- 
son where such disclosure has the purpose 
or effect of an allocation of cloak and suit 
manufacturers or contractors. 


Vale 


[Notice of Judgment—Amendment 
of By-Laws] 

Each defendant Association 
and directed: 

(a) within thirty days after the entry of 
this Final Judgment to serve by mail upon 
each of its present members a conformed 
copy of this Final Judgment and to file 
with this Court and to serve upon the 
attorney for the plaintiff herein, proof by 
affidavit of such service; 

(b) within three months from entry of 
this Final Judgment to amend its charter 
or by-laws so as to incorporate therein 
Sections IV and V of this Final Judgment 
and to require as a condition of membership 
or retention of membership that all present 
and future members abide by and be bound 
thereby; 


(c) to furnish to all its present and future 
members a copy of its charter or by-laws 


as amended in accordance with subsection 
(b) of this Section VI. 


1 68,175 


is ordered 
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AWARE 
[Permissive Provisions] 


Nothing in this Final Judgment shall be 
deemed to enjoin or restrain any defendant 
from engaging in any act or practice au- 
thorized, approved or permitted by the 
rules, regulations or orders of the Inter- 
state Commerce Commission or of any duly 
constituted state or municipal public service 
commission or regulatory body. 


VIII. 


Nothing in this Final Judgment shall be 
deemed to enjoin any defendant from bar- 
gaining collectively and entering into and 
carrying out the terms of any agreement 
with duly organized labor unions which is 
incident and appropriate to the exercise of 
any or all rights, privileges, immunities, 
duties and obligations accruing to and de- 
volving upon a duly organized labor union 
and its officers, agents and members. 


IX. 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, made at its principal 
office, be permitted, subject to any legally 
recognized privilege, (a) access during the 
office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
said defendant relating to any matters con- 
tained in this Final Judgment, and (b) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it, to interview officers or 
employees of such defendant, who may have 
counsel present regarding any such matters; 
and (c) upon such request, any defendant 
shall submit reports in writing in respect of 
any such matters as may from time to time 
be reasonably necessary to the enforcement 
of this Final Judgment. No information 
obtained by the means provided in this 
section shall be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
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sentative of such department, except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise provided by law. 


X. 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 


Cited 1955 Trade Cases 
U.S. v. Garment Truckmen Assn. of New Jersey, Inc. 
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to this Final Judgment to apply to the 
Court at any time for such further orders 
or directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modifica- 
tion or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for punishment of violations 
thereof. 


[] 68,176] United States v. Garment Truckmen Association of New Jersey, Inc., 
New York and New England Dress Carriers Association, Inc., Associated Dress Carriers 
of Brooklyn and Queens, Inc., and Garment Center Truck Owners Association, Inc. 


In the United States District Court for the Southern District of New York. Civil 


No. 66-142. Filed October 24, 1955. 


Case No. 1079 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Consent Decree—Practices Enjoined— 
Allocation of Markets, Price Fixing, and Restrictions—Trade Associations of Carriers of 
Dresses.—Trade associations of dress carriers were prohibited by a consent decree from 
entering into any agreement to (1) fix or maintain rates to be charged by dress carriers, 
(2) allocate or restrict the geographical area in which, or the routes by which, such 
carriers may operate, (3) allocate or divide customers, (4) restrict or prohibit any dress 
manufacturer or contractor from employing or using any carrier or other means of trans- 
portation, (5) restrict or prohibit any carrier from making any type of delivery, including 
finished garments on racks or in packages, or cut goods or piece goods, or (6) restrict 


or prohibit any person from engaging in business as a dress carrier. 
See Combinations and Conspiracies, Vol. 1, | 2017; Monopolies, Vol. 1, 2610. 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Restricting or 


Requiring Membership in Trade Associatio 


each prohibited by a consent decree from 
member of any dress carrier association, 


n.—Trade associations of dress carriers were 
(1) preventing any person from becoming a 
(2) requiring any person making or desiring 


to make dress deliveries to become a member of, or to maintain membership in, a defend- 


ant association or any association of such 


tributing to, or supporting any association w 


carriers, or (3) knowingly maintaining, con- 
hich to the defendant’s knowledge contributes 


to the doing of any activities which are inconsistent with the provisions of the decree. 
See Combinations and Conspiracies, Vol. 1, § 2017.121. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Compilation 
and Dissemination of Names of Customers—Allocation of Customers.—Trade associations 
of dress carriers were each prohibited by a consent decree from (1) requiring any dress 


carrier to file with any defendant the names 
by such carrier or (2) disclosing systematica 


of dress manufacturers or contractors served 
lly to any such carrier the name of any such 


manufacturer or contractor filed with any defendant where such disclosure has the purpose 
or effect of an allocation of dress manufacturers or eontractors. 


See Combinations and Conspiracies, Vol. 1, { 2017.188. 


Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Notice of Decree—Amendment of By-Laws.—Trade associations of dress carriers were 


each ordered by a consent decree to amen 
therein specified provisions of the decree an 


d its charter or by-laws so as to incorporate 
d to require as a condition of membership 


or retention of membership that all present and future members abide and be bound by 
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such provisions. Also, the associations were each ordered to serve upon each of its 
present members a copy of the decree and to furnish to all its present and future members 
a copy of its charter or by-laws as amended. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8301.60, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Regulations of Public Service Commissions—Labor Contracts.—A consent 
decree entered against trade associations of dress carriers provided that nothing contained 
in the decree shall be deemed to (1) prohibit any defendant from engaging in any act 
authorized or permitted by the rules, regulations, or orders of the Interstate Commerce 
Commission or of any duly constituted state or municipal public service commission or 
regulatory body or (2) prohibit any defendant from bargaining collectively and entering 
into any agreement with duly organized labor unions which is incident and appropriate 
to the exercise of any rights, privileges, immunities, and obligations accruing to and 
devolving upon a duly organized labor union and its officers, agents, and members. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.45, 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, W. D. Kilgore, Jr., 
Victor H. Kramer, George L. Derr, Richard B. O’Donnell, Harry G. Sklarsky, J. Paul 
McQueen, Herman Gelfand, and Bernard A. Friedman. 


For the defendants: Arthur N. Field for Associated Dress Carriers of Brooklyn and 
Queens, Inc., Silver & Bernstein, by George H. Kaplan, for Garment Center Truck Owners 
Association, Inc., Laporte & Meyers, by Ernest S. Meyers, for Garment Truckmen Asso- 
ciation of New Jersey, Inc., Held, Telchin & Held, by Joseph G. Telchin, for New York 


and New England Dress Carriers Association, Inc. 


Final Judgment 


EDELSTEIN, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on April 
30, 1951, as amended by order of the Court 
dated June 3, 1955, defendants having ap- 
peared and filed their respective answers 
to said complaint, denying the substantive 
allegations thereof; and the parties hereto, 
by their respective attorneys, having con- 
sented to the entry of this Final Judgment 
herein without trial or adjudication of any 
issue of fact or law herein; 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law, 
and without any admission by any party 
in respect of any such issue, and upon the 
consent of the parties hereto, and the Court 
being advised and having considered the 
matter, it is hereby 


Ordered, adjudged and decreed, as follows: 


1h. 
[Sherman Act] 
The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim for 


relief against the defendants under Sections 
1 and 2 of the Act of Congress of July 2, 
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1890, c. 647, 26 Stat. 209, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” com- 
monly known as the Sherman Act, as 
amended. 


if 
[Definitions] 

As used in this Final Judgment: 

(a) “Person” means an individual, part- 
nership, firm, corporation, association. or 
other legal entity. 

(b) “Manufacturer” means a person, in- 
cluding a jobber, engaged in the production 
of dresses in the metropolitan area for sale 
to wholesale or retail customers. 

(c) “Contractor” means a person in the 
metropolitan area engaged by a manufac- 
turer to sew and otherwise finish dresses 
from cut or uncut material furnished by the 
manufacturer. 

(d) “Dress carrier’ means a person en- 
gaged by a manufacturer or contractor to 
transport dress material or dresses in the 
metropolitan area. 

(e) “Metropolitan area” means the area 
consisting of the States of New York, 
Massachusetts, Rhode Island, Connecticut, 
New Jersey and Pennsylvania. 
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III. 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant shall apply to such 
defendant and to its officers, agents, servants 
and employees, and to all persons in active 
concert or participation with such defend- 
ant who shall have received actual notice 
of this Final Judgment by personal service 
or otherwise. 


SI 
[Concerted Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, participating in, maintaining or 
furthering any contract, combination, agree- 
ment, undertaking, plan or program to: 


(a) fix, determine, maintain or establish 
rates to be charged by dress carriers; 

(b) allocate or restrict the geographic 
area in which, or the routes by which, 
dress carriers or associations of dress car- 
riers may operate; 

(c) allocate or divide customers among 
dress carriers; 

(d) restrict or prohibit any dress manu- 
facturer or contractor from employing or 
using any dress carrier or other means of 
transportation for making deliveries; 

(e) restrict or prohibit any dress carrier 
from making any type of delivery, includ- 
ing finished garments on racks or in pack- 
ages, or cut goods or piece goods; 

(f) restrict or prohibit any person from 
engaging in business as a dress carrier. 


V- 


[Association Membersmp— 
Customers’ Names| 


Each defendant Association is enjoined 
and restrained from: 

(a) excluding any person from being, or 
preventing any person from becoming, a 
member of any dress carrier association, 
save for failure or refusal of any person 
to comply with said association’s reasonable 
and non-discriminatory requirements for 
membership not otherwise inconsistent with 
the provisions of this Final Judgment; 

(b) requiring any person making or de- 
siring to make dress deliveries to become 
a member of, or to maintain membership 
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in, a defendant association or any associa- 
tion of dress carriers; 

(c) knowingly maintaining, contributing 
to, furthering or supporting, in any way, 
any association or organization of any kind 
which to defendant’s knowledge directly 
or indirectly contributes to the doing of, 
or furthers any activities which are incon- 
sistent in any manner with the provisions 
of this Final Judgment; 


(d) requiring any dress carrier to file 
with any defendant the names of dress 
manufacturers or contractors served by 
such carrier, except as may be provided 
in an unexpired collective agreement, or ex- 
tension thereof, between any defendant and 
a duly organized labor union representing 
dress carrier employees; provided, however, 
that nothing in this Final Judgment shall 
be construed to prevent any defendant, 
acting individually, from receiving from any 
of its members information concerning the 
names and addresses of dress manufac- 
turers or contractors served by such mem- 
ber, and from filing such information; 

(e) disclosing systematically, directly or 
indirectly, to any dress carrier, the name 
of any dress manufacturer or contractor 
filed with any defendant, or disclosing such 
information to any person where such dis- 
closure has the purpose or effect of an 
allocation of dress manufacturers or con- 
tractors. 


VI. 
[Notice of Judgment—Amendment 
of By-Laws] 


Each defendant Association is ordered 
and directed: 

(a) within thirty days after the entry of 
this Final Judgment to serve by mail upon 
each of its present members a conformed 
copy of this Final Judgment and to file 
with this Court and to serve upon the 
attorney for the plaintiff herein, proof by 
affidavit of such service; 

(b) within three months from entry of 
this Final Judgment to amend its charter 
or by-laws so as to incorporate therein 
Sections IV and V of this Final Judgment 
and to require as a condition of membership 
or retention of membership that all present 
and future members abide by and be bound 
thereby; 

(c) to furnish to all its present and future 
members a copy of its charter or by-laws 
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as amended in accordance with subsection 
(b) of this Section VI. 


WALL 
[Permissive Provisions] 


Nothing in this Final Judgment shall be 
deemed to enjoin or restrain any defendant 
from engaging in any act or practice au- 
thorized, approved or permitted by the 
rules, or regulations or orders of the Inter- 
state Commerce Commission or of any duly 
constituted state or municipal public service 
commission or regulatory body. 


VIII. 


Nothing in this Final Judgment shall be 
deemed to enjoin any defendant from bar- 
gaining collectively and entering into and 
carrying out the terms of any agreement 
with duly organized labor unions which is 
incident and appropriate to the exercise of 
any or all rights, privileges, immunities, 
duties and obligations accruing to and de- 
volving upon a duly organized labor union 
and its officers, agents and members. 


ID 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, made at its principal 
office, be permitted, subject to any legally 
recognized privilege, (a) access during the 
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office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents 
in the possession or under the control of 
said defendant relating to any matters con- 
tained in this Final Judgment; and (b) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it, to interview officers or 
employees of such defendant, who may have 
counsel present regarding any such matters; 
and (c) upon sttch request, any defendant 
shall submit reports in writing in respect 
of any such matters as may from time to 
time be reasonably necessary to the enforce- 
ment of this Final Judgment. No informa- 
tion obtained by the means provided in this 
section shall be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
sentative of such department, except in the 
course of legal proceedings to which the 
United States is a party for the purpose 
of securing compliance with this Final 
Judgment, or as otherwise provided by law. 


xe 
[Jurisdiction Retained] 


Jurisdiction of this case is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
or directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for punishment of viola- 
tion thereof. 


[f 68,177] The F. C, Russell Company v. Consumers Insulation Company. 


In the United States Court of Appeals for the Third Circuit. 


June 13, 1955. Filed October 18, 1955. 


No. 11,518. Argued 


Appeal from the United States District Court for the District of New Jersey. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Sales Agreements—Distributors’ Agree- 
ments Not To Sell Products Competitive with Patented Product—Validity.—A patentee- 
manufacturer of combination storm and screen windows used its patent monopoly to 
restrain competition in the sale of such windows where it entered into dealer franchise 
agreements wherein the dealers agreed not to sell any other storm windows and dis- 
tributor sales agreements wherein the distributors agreed not to merchandise any products 
which would be competitive with any products manufactured or distributed by the 
patentee-manufacturer, without its written approval. A patentee cannot use its patent 
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to purge a market of competing goods. The fact that the patentee did not enforce the 
restrictive provisions of the agreements is irrelevant since the agreements gave the 
patentee the power to effect enforcement. The patentee’s contention that it did not 
attempt illegally to extend the scope of its patent monopoly because there was no relation- 
ship between the agreements and its patent was rejected. The patentee’s infringement 


suit was dismissed pursuant to a stipulation of the parties. 


See Combinations and Conspiracies, Vol. 1, 7 2013; Private Enforcement and Proce. 


dure, Vol. 2, { 9041. 
For the appellant: 


William C. McCoy, Cleveland, Ohio. 


For the appellee: Maxwell James, New York, N. Y. 
Before Biccs, Chief Judge, and GoopricH and McLaucHuin, Circuit Judges. 


Opinion of the Court 
[Patent Suit—Misuse Defense] 


By Buccs, Chief Judge [In full text]: 
Russell sued Consumers, alleging infringe- 
ment of United States Letters Patent No. 
2,262,670 and seeking damages and an ac- 
counting. Consumers answered, denying in- 
fringement and the validity of Russell’s 
patent, and also asserted misuse of the 
patent by Russell. Both Russell and Con- 
sumers stipulated that if Consumers pre- 
vailed on its defense of misuse, Russell 
should grant Consumers an_ irrevocable, 
royalty-free, non-exclusive, non-assignable 
license (subject to certain exceptions not 
pertinent here) to manufacture, use and sell 
the windows covered by the patent, and 
that the suit should be dismissed without 
determination of the issues of validity or 
infringement. Russell and Consumers stipu- 
lated into the record in this case the tran- 
script of the record in the case of F. C. 
Russell Co. v. Comfort Equipment Corp. in 
the United States Court of Appeals for the 
Seventh Circuit [1952 Trape Cases { 67,238], 
194 F. 2d 592 (1952), and 97 F. Supp. 784 
(N. D. Ill. 1951). That record and other 
provisions embraced in the stipulation cover 
every pertinent issue presented by the ap- 
peal at bar. The court below found Russell 
guilty of misuse and dismissed the suit in 
accordance with the stipulation. See 119 
F, Supp. 119. The appeal at bar followed. 


[Patentee’s Business] 


Russell manufactures and sells steel and 
aluminum combination storm and screen 
windows directly and through distributors 
and dealers under the trade-marks “Rusco,” 
“Cinco,” and “Thermoseal,”’ all registered 

1 Until 1951 Russell sold two types of aluminum 


windows known as Cinco and Thermoseal. In 
1951 it developed a modified type which it per- 
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under the Trade-Mark Act, 15 USCA § 1051. 
These windows embody the disclosures of 
the patent in suit; each is advertised and 
sold as “A product of the F. C. Russell 
Company, Cleveland, Ohio.” 


Russell is the largest manufacturer of 
combination storm and screen windows in 
the United States. In the years 1947, 1948 
and 1949, its sales were over $10,000,000 
annually. Its business amounts to about 
10% of the total sales in the field. It spends 
from $200,000 to $250,000 annually in na- 
tional advertising. It has 76 distributors of 
Rusco windows and 32 distributors of Cinco, 
Thermoseal, or Cinco-Thermoseal windows 
It has about 450 dealers. 


[Sales Agreements] 


Russell entered into sales agreements 
with its Rusco distributors which recite that 
Russell owns two patents, including the 
patent in issue, and patents pending, under 
which it “controls the manufacture and dis 
tribution” of Rusco windows, and designate 
territories in which the respective dis- 
tributors shall have the right to sell and 
install the windows. These agreements pro- 
vide that the distributors shall purchase 
Russell’s standard windows and knocked- 
down units for special size windows. Article 
IV of a typical agreement also states: 


“Second Party [the distributor] shall at 
all times during the life of this agreement 
use its best efforts to promote the sales 
within the aforesaid territory. It will, at 
all times, display, in its salesroom or 
office, suitable samples and displays of 
said windows for sales demonstration 
purposes. Second Party further agrees 
to maintain an adequate sales organiza-. 
tion devoted exclusively to the sale of 
said windows, and further agrees not to mer- 


mits its distributors and dealers to sell as Cinco, 
Thermoseal, or Cinco-Thermoseal. 
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chandise or offer for sale any merchan- 
dise which would be competitive with 
any articles, items or merchandise manu- 
factured and/or distributed by the first 
party [Russell], without the written ap- 
proval of First Party.” 


The distributor-sales agreements for the 
other trade-mark windows are substantially 
the same in tenor. 


[Dealer Franchises] 


Russell supplies its distributors with a 
dealer franchise agreement providing, imter 
alia, that the “Dealer further agrees. . . 
not to sell any other storm windows.” It 
is estimated that 30 to 100 dealers operate 
under this form. The others operate under 
oral contracts or special agreements worked 
out with the distributor. 


[Warranty Agreements] 


Russell also entered into warranty agree- 
ments with each of its distributors of Rusco 
steel? windows which provide in part that 
the windows will be made in a certain way 
of specified materials and that, if the dis- 
tributor finds it necessary to repair or re- 
place any installed unit because of rusting 
or corroding, Russell will compensate him 
for the labor and material involved. “Special 
units”, windows of odd sizes, are to be man- 
ufactured by the distributors. A _ typical 
warranty contract provides: 

“The Distributor agrees to purchase all 

materials necessary for the manufacture 

of special units from the Company, such 
as paint, screen cloth and miscellaneous 
items, glass excepted. The Distributor 
further agrees to rigidly follow the Com- 
pany’s specifications covering the manu- 
facture of said units. This applies particularly 
to the painting requirements calling for 

Rusco baked-on outdoor enamel. Any 

deviation will release the Company from 

any liability hereunder.” 


[Issues] 


The issues of law in this case are narrow 
ones. The first is: Do Russell’s sales agree- 
ments with its distributors, and through 
them with their dealers, constitute use of its 
patent monopoly to restrain or suppress 
competition in combination storm and screen 
windows? The second issue is: Do Rus- 
sell’s warranty agreements with its distribu- 


2 The warranty agreements relate to steel win- 
dows only. They do not relate to windows made 
with aluminum frames. 
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tors constitute an attempt by Russell to 
obtain a monopoly over the unpatented ma- 
terials used by its distributors in manufac- 
turing special units for odd size windows? 
The district court found that Russell had 
misused its patent in both these ways. 


[Misuse | 


The answer to the first question turns on 
our decision in National Lockwasher Co, v. 
George K. Garrett Co., 137 F. 2d 255 (1943). 
The pertinent facts in the cited case are 
as follows: National, the owner of a valid 
patent on a compression spring lock washer, 
licensed manufacturers under a standard 
form of agreement providing that the licen- 
see would not manufacture any form of 
non-tangling spring washers other than those 
covered by the patent. There were in ex- 
istence other types of unpatented non-tan- 
gling lock washers. We said: 


“So what we have here . . . is a patentee 
who gives a-license to a manufacturer for 
a stipulated consideration, part of the 
consideration being that the licensee will 
abstain from manufacturing any other 
kind of non-tangling spring washer ex- 
cept those covered by the license. 
[The patentee is] using its patent mo- 
nopoly to suppress the manufacture of 
possible competing goods not covered by 
its patent. [T]he Supreme Court 
[has] held that a trade agreement involv- 
ing price fixing and the suppression of a 
certain type of merchandise transcended 
what was necessary to protect the use of 
the patent or the monopoly which the law 
conferred upon it. Standard Sanitary Mfg. 
Co. v. Umited States, 1912, 226 U. S. 20. 
[The patentee] is attempting by 
means other than that of free competition 
to extend the bounds of its lawful mo- 
nopoly to make, use and vend the pat- 
ented device to the extent where such 
device would be the only one available to 
a user of such an article. This monopoly 
is obviously not covered by the patent. 
A patentee’s right does not extend to the 
use of the patent to purge the market of 
competing non-patented goods except, of 
course, through the process of fair com- 
petition.” 


See also McCullough v. Kammerer Corp. 
[1948-1949 Trape Cases { 62,231], 166 F. 2d 
759 (9 Cir. 1948). 
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[Patentee’s Defenses] 


Russell attempts to assert a number of de- 
fenses to the foregoing. It contends that 
the reaf test is whether or not it has en- 
forced or attempted to enforce the invalid 
provisions of its sales agreements to which 
we have referred. Ergo, says Russell, there 
is no showing that it has gone beyond the 
purpose and limits of the protection of the 
patent. It relies in large part on the March 
31, 1955 report of “The Attorney General’s 
National Committee to Study the Anti-Trust 
Laws,” which commented specifically on 
Russell’s case in the Seventh Circuit Court 
of Appeals, cited above. The comments in 
pertinent part are set out in the footnote.® 


Russell insists that it has not attempted 
illegally to extend the scope of its patent 
monopoly. But here is a field of competitive 
selling in which the holder of a patent by 
way of agreements, at least related to. a pat- 
ent monopoly, has given itself the power to 
control both distributors and dealers if it 
wishes to do so. The inchoate threat which 
these circumstances engender hangs in the 
air and we may doubt that that threat is 
without its effect in a highly competitive 
market. We cannot agree with the Attor- 
ney General’s Committee, distinguished as 
its membership is, when the Committee 
says in commenting on Russell v. Comfort, 
that “there was nothing to indicate that 
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_. . [the patent] had any practical relation- 
ship with the exclusive agreement.” There 
is in fact a relationship and it seems to us 
to be a very practical one, for it may not be 
assumed that the contracts and the patent 
came into juxtaposition inadvertently or ac- 
cidentally. The parties, their dealers, dis- 
tributors and, indeed, their customers, are 
not living in a strange, non-commercial world 
where exclusive agreements are found un- 
der Christmas trees. 


But, aside from the foregoing, the Su- 
preme Court has held that whether an ille- 
gal provision of a contract is or is not 
enforced makes no difference if the contract 
gives the patentee, as here, the power to 
effect enforcement. See, for example, Umted 
Shoe Machinery Corp. v. United States, 258 
U. S. 451, 458 (1922), and similar decisions. 
Certainly, if the law is to be changed in this 
respect, it should be altered by the Supreme 
Court and not by this tribunal. 

In view of our disposition of this first 
question, it is unnecessary to determine 
whether Russell misused the patent mo- 
nopoly in any other fashion. We also find 
it unnecessary to discuss any defense de- 
pendent on a future suit based possibly on 
the Clayton Act. ‘ 

The judgment of the court below will be 
affirmed. 


ae SO 


[7 68,178] Hazeltine Research, Inc. v. Avco Manufacturing Corporation and The 


Harry Alter Co., Inc. 


In the United States Court of Appeals for the Seventh Circuit. No. 11327. October 
Term, 1955, October Session, 1955. Dated October 31, 1955. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. KNocH, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Patents—Block Licensing of Patents—Royaities 
Based Upon Production of Products Which May Contain Patented Products—Legality.— 


3 The Committee said in its comment on the 
Russell v. Comfort case, Report of the Attorney 
General’s National Committee to Study the 
Antitrust Laws, March 31, 1955, at p. 251: 

“‘a Scope of the Misuse Doctrine. 

“The outer reach of the misuse doctrine has 
not yet been fully defined. We pelieve, how- 
ever, that the doctrine should extend only to 
those cases where a realistic analysis shows 
that the patent itself significantly contributes 
to the practice under attack. A mere theoretical 
analysis without consideration of actual com- 
mercial effect is misleading, for then almost any 
use of a patent—even an ordinary infringement 
suit—can be attacked on the ground that its 
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repercussions extend to. commerce outside’ the 
range of the patent. Thus in Russell v. Com- 
fort injunctive relief for patent infringement 
was denied because the patented product was 
marketed through exclusive dealer agreements. 
While the patent was mentioned in the recitals 
of the agreements, there was nothing to indi- 
cate that it had any practical relationship with 
the exclusive agreement or bearing on the en- 
forcement of the patent. We believe that the 
approach of this case confuses the conduct of 
the patentee in relation to the patent and his 
conduct with reference to’ other matters.”’ 
(Italics Russell’s. ) 
See digest in 105 USPQ II, IV. 
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A company, engaged in the business of research and in the licensing of patents, which 
licensed its patents to manufacturers of radio and television receivers under a standard li- 
cense form embracing all of the company’s 600 patents and basing royalty payments upon 
the licensee’s total production of radio and television receivers, regardless of the extent to 
which the licensee uses any of the company’s patents, did not misuse its patents in viola- 
tion of the antitrust laws. The manner in which royalties were established and made pay- 
able did not constitute an unlawful extension of the monopoly of the patent. A patentee 
has the right to market the use of his patent. Under the license, the licensee acquires the 
privilege of using the patent. Payment for this privilege is required even though the 
licensee does not make use of the patent. Furthermore, there was no evidence that the 


company attempted to force manufacturers to take a license under all of its patents. 
See Combinations and Conspiracies, Vol. 1, J 2013.460, 2013.500. 
For the plaintiff-appellee: Laurence B. Dodds, Little Neck, N. Y., and M. Hudson 


Rathburn, Chicago, III. 


For the defendants-appellants: Francis J. Naphin, Warren G. Sullivan, and Don A. 
Banta, Chicago, Ill.; Floyd H. Crews, New York, N. Y.; and Alden D. Redfield, Charles 
M. Hogan, and Norman J. O’Malley, Cincinnati, Ohio. 


Before FINNEGAN, LINDLEY and SCHNACKENBERG, Circuit Judges. 


[Patent Infringement Suit] 


SCHNACKENBERG, Circuit Judge [In full 
text except for omissions indicated by aster- 
isks]: Plaintiff brought an action for patent 
infringement in the district court against 
Avco Manufacturing Corporation! and its 
Chicago area distributor, The Harry Alter 
Co., Inc. The patent in suit was directed to 
a synchronization system for television, and 
is known as Toulon reissue patent, No. 
22,055. Avco counterclaimed asking a de- 
claratory judgment of invalidity, noninfringe- 
ment and unenforceability of said patent, 
and for damages. 

The district court entered a consent order 
of noninfringement as to claims 1 to 4 in- 
clusive, which were included in the original 
patent and repeated without change in the 
reissue, and as to claims 8, 11 and 12, added 
by reissue. The district court made findings 
of fact and conclusions of law, held reissue 
claims, 5, 6, 7, 9, 10 and 13 to be valid and 
infringed, entered a judgment which en- 
joined further infringement, awarded dam- 
ages and costs to plaintiff and dismissed 
Avco’s counterclaims. From that judgment 
Avco took this appeal. 

The original Toulon patent? was issued 
on an application filed July 3, 1937. This 
invention comprises a basically new type of 
synchronizing system for electronic televi- 
sion receivers. It relates to a type of syn- 
chronization, generally known as “automatic 


1For convenience, referred to herein as 
““Aveo.”’ 


1 68,178 


frequency control.” Such control is a cor- 
rective method used in conjunction with a 
controlling source, for maintaining the proper 
speed or frequency of operation of a con- 
trolled device. 

In 1938, Toulon submitted his application 
to plaintiff and others for purchase, They 
rejected it. Thereafter, on February 5, 1940, 
one of plaintiff's engineers, Loughren, de- 
vised an automatic frequency control sys- 
tem. In July 1940 plaintiff reopened negotiations 
with Toulon’s United States agents, for the 
purpose of purchasing the Toulon applica- 
tion, which at that time had been allowed? 
with four claims, but the patent had not 
been issued because of failure to pay the 
final statutory fee. On September 12, 1940, 
plaintiff purchaser [purchased] the Toulon 
application from his agent Langley, under 
an agreement that plaintiff had the right, at 
its Own expense, to further prosecute said 
application. Langley knew that plaintiff in- 
tended to seek a reissue of the patent which 
was then expected to result from Toulon’s 
application. An assignment of the original 
patent to plaintiff, an application for a re- 
issue thereof and a reissue oath were sent 
to Toulon through Polydoroff, his agent. 
They were signed by Toulon and returned 
to plaintiff's attorneys. The final fee was 
paid and accepted by the patent office. 


The reissue application was filed April 23, 
1941 and the reissue patent (Re. 22,055) 
which is involved in this action, was issued 


2 2,227,815. 
3 on November 21, 1939, 
* oe 
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thereon on March 24, 1942. The reissue pat- 
ent claims, according to plaintiff, are simply 
more accurate and more complete defini- 
tions of Toulon’s invention; they are in 
some respects broader and in some respects 
narrower than the original claims. Defend- 
ants contend that the reissue claims are not 
for the same invention as the original patent. 


[Defenses] 


The contested issues, stated affirmatively 
by defendants, are: The claims in issue are 
invalid, the reissue patent is unenforceable, 
the claims in issue are not infringed, and 
plaintiff has violated the anti-trust laws by 


block-booking its patent. 
sa Be 


[Block Booking of Patents Alleged] 


7. Avyco contends that plaintiff has mis- 
used its patents, thus rendering the patent 
in suit unenforceable, and that plaintiff has 
“block-booked” its patents, which, it says, 
is both a misuse and an anti-trust law vio- 
lation. More specifically Avco says that 
plaintiff has used the Toulon patent in an 
attempt to force Avco and others to take a 
license under all of its 600 patents; and 
plaintiff has worked in concert with Harold 
M. Lewis to use Lewis patent 2,208,374 
which was assigned to Lewis by plaintiff for 
that purpose, to attempt to force Avco and 
others to take a license under all of its 600 
patents. 


Plaintiff is in the business of research and 
selling patent licenses. It has licensed more 
than 150 manufacturers of radio and tele- 
vision receivers under its standard license 
form, each embracing all of plaintiff’s 600 
patents. Under this form, royalties are pay- 
able on total production of radio and tele- 
vision receivers, regardless of the extent to 
which the licensee uses any Hazeltine pat- 
ent. The standard Hazeltine license was 
considered by the court in Automatic Radio 
Mfg. Co., Inc. v. Hazeltine, (1950) [1950- 
1951 Trape CASES { 62,634] 339 U. 5. 827, 
where it was contended, inter alia, that that 
case was identical in principle with the 
“tie-in” cases and that the licensing provi- 
sion, requiring royalty payments of a per- 
centage of the sales of the licensee’s products, 
constitutes a misuse of patents because it 
“ties-in” a payment on unpatented goods. 
At 833, the court said: 


“This royalty provision does not create 


° 


another monopoly; it creates no restraint 
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of competition beyond the legitimate grant 
of the patent. The right to a patent in- 
cludes the right to market the use of the 
patent at a reasonable return. * * * 

Payment for the privilege is required re- _ 
gardless of use of the patents.” 


Further, at 834, the court added: 


“The mere accumulation of patents, no 
matter how many, is not in and of itself 
illegal. * * * We cannot say that payment 
of royalties according to an agreed per- 
centage of the licensee’s sales is unrea- 
sonable. Sound business judgment could 
indicate that such payment represents the 
most convenient method of fixing the 
business value of the privileges granted 
by the licensing agreement. We are not 
unmind{ul that convenience cannot justify 
an extension of the monopoly of the pat- 
ent. See, e.g. Mercoid Corp. v. Mid-Con- 
tinent Investment Co., 320 U. S. 661, 666; 
B. B. Chemical Co. v. Ellis, 314 U. S. 495, 
498. But as we have already indicated, 
there is in this royalty provision no in- 
herent extension of the monopoly of the 
patent. Petitioner cannot complain because 
it must pay royalties whether it uses Ha- 
zeltine patents or not. What it acquired 
by the agreement into which it entered 
was the privilege to use any or all of the 
patents and developments as it desired to 
use them, If it chooses to use none of 
them, it has nevertheless contracted to 
pay for the privilege of using existing 
patents plus any developments resulting 
from respondent’s continuous research. 
We hold that in licensing the use of pat- 
ents to one engaged in a related enter- 
prise, it is not per se a misuse of patents 
to measure the consideration by a per- 
centage of the licensee’s sales.” 


[Coercion] 


Furthermore, Avco contends that as a mat- 
ter of fact plaintiff has used the Toulon 
patent and the Lewis patent, and has worked 
in concert with Lewis to use the Lewis pat- 
tent, in such a way as to constitute misuse 
thereof. 


Lewis ‘was employed by plaintiffs or- 
ganization from 1930 to 1946, during which 
time he made the invention forming the sub- 
ject matter of patent 2,208,374. In 1949 
when that patent was held to be valid and 
infringed by Admiral (Hazeltine Research, 
Inc. v. Admiral Corporation, 87 F. Supp. 72; 
183 F. 2d 953, cert. denied, 340 U. S. 896), 
Lewis was no longer connected with plain- 
tiff. As a means of recognizing that one of 
his inventions, sustained by litigation, had 
provided to be of substantial value, an agree- 


{ 68,178 


70,848 


ment was made between plaintiff and Lewis, 
under which it assigned the patent to Lewis, 
including all claims for past infringement 
thereof, but reserved to itself a royalty-free 
non-exclusive license, together with the 
right to grant non-exclusive sublicenses to 
others, and to make, use and sell apparatus 
embodying said invention, and under which 
Lewis agreed to promote, at his own ex- 
pense, the licensed use of said invention, and 
to bring and prosecute such suits for in- 
fringement thereof as in the judgment of 
Hazeltine might be reasonably necessary 
and prudent for enforcing said patent and 
preventing unlicensed use of the invention 
thereof. In said agreement, Lewis granted 
to plaintiff an irrevocable option to repur- 
chase said patent and all then existing claims 
for infringement thereof not at the time of 
repurchase reduced to a liquidated value, 
together with any licenses which Lewis may 
have issued, at a price to be negotiated be- 
tween the parties but in any event not to 
exceed $25,000. 


On December 1, 1950, plaintiff wrote 
Avco claiming infringement of the Toulon 
reissue patent and others, including Lewis 
patent 2,208,374. 

By its agreement with Lewis, plaintiff 
gained nothing other than the satisfaction 
of what it considered a moral obligation. 
Its right to enforce the Lewis patent is not 
greater, but actually is less than before it 
entered into the agreement. It previously 
had complete control of that patent and 
could bring suit whenever it chose. Under 
the agreement, however, it had to request 
Lewis to bring suit in proper cases. If 
Avco’s charge of coercion on the part of 
plaintiff in requiring Avco or others to ac- 
cept licenses of all of plaintiff’s patents were 
well founded, plaintiff would have been in a 
much better position to exercise such coer- 
cion if it had not assigned the Lewis patent 
to Lewis under the said agreement. 

After execution of that agreement, plain- 
tiff instructed Lewis to sue Trad Television 
Corporation, Video Products and Avco on 
said patent. Plaintiff offered to “undertake 
to satisfy Mr. Lewis’ claims” if Trad would 
take a standard Hazeltine license under all 
Hazeltine patents, which was done. 

Lewis’ suit against Avco was filed on the 
same day”, by the same attorneys, in the 
same court as the case at bar and plaintiff 
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is paying the compenstion of the attorney 
who is acting as a trial lawyer in the Lewis 
case. 

In response to an inquiry, the attorneys 
for plaintiff and Lewis advised Avco’s coun- 
sel that if Avco would accept the standard 
Hazeltine license as of November 1, 1951, 
plaintiff would undertake to obtain the dis- 
missal of this action and also the suit brought 
by Lewis against the defendant herein. 

Belatedly, in its reply brief in this court, 
Avco for the first time makes a contention 
that the agreement between plaintiff and 
Lewis was champertous. Even if seasonably 
presented, we do not believe that this con- 
tention is meritorious. Plaintiff is not suing 
defendants upon that agreement. 

Moreover, champerty has been defined 
(14 C. J. S. 356) as follows: 

“Champerty consists of an agreement 

whereby a person without interest in an- 

other’s suit undertakes to carry it on at 
his own expense, in whole or in part, in 
consideration of receiving, in the event of 
success, a part of the proceeds of the 
litigation.” 
Under the terms of the Lewis agreement 
with plaintiff, both had a real interest in the 
Lewis patent and in the suits which Lewis 
instituted for infringement thereof. Those 
suits were only partly for the benefit of 
plaintiff. Lewis agreed to pay the expense 
thereof. Champerty is not involved in this 
case. 

We do not agree with Avco’s contention 
that the acts of plaintiff and Lewis, or either 
of them, amount to coercion, Avco contends 
that evidence of conversations between its 
representatives, and one Admiral Shea, Ha- 
zeltine’s agent, indicates that Avco asked for 
license terms on a few patents and that 
none were ever given. Avco further con- 
tends that plaintiff implied Avco would have 
to accept licenses of all of plaintiff’s patents 
or none. We do not believe that the evi 
dence so indicates. 


[No Antitrust Violation] 


In view of the fallacious conclusion of 
Avco that the other facts hereinbefore de- 
tailed amount to coercion, and in view of the 
holding in Automatic Radio Mfg. Co., Inc. v. 
Hazeltine, supra, we conclude that plaintiff 


19 October 17, 1951. 
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is not guilty of either misuse of its patents 
Or an anti-trist violation in connection there- 
with.” 


For the reasons above set forth, the judg- 
ment from which defendants appeal is af- 
firmed. 


[68,179] Union Carbide and Carbon Corporation v. Bargain Fair, Inc., et al. 


m meat Ohio Court of Common Pleas, County of Lake. No. 28039. Dated October 
wl O50; 
Ohio Fair Trade Act 


Fair Trade—State Laws—Constitutionality of Ohio Fair Trade Act.—In a manufac- 
turer’s fair trade enforcement action against nonsigners of its fair trade contracts, the 
Ohio Fair Trade Act was held to be constitutional in view of the majority decisions. 


See Fair Trade, Vol. 1, J 3085, 3258. 


Fair Trade—Enforcement of Fair Trade Prices—Nonsigners—Defenses—Fair 
Trader’s Enforcement Activity—Profit—A manufacturer of an anti-freeze was held to be 
entitled to a permanent injunction restraining nonsigners of its fair trade contracts from 
advertising, offering for sale, or selling the manufacturer’s fair traded anti-freeze at less 
than its established minimum retail resale prices. The Ohio Fair Trade Act expressly 
authorizes the manufacturer to seek and the court to grant an injunction against the 
nonsigners. 


The nonsigners’ defenses that the manufacturer failed to enforce its fair trade contracts 
and that it permitted concessions and discounts by others were rejected. The court found 
that the manufacturer diligently and fairly enforced its contracts with its distributors and 
other retail dealers as to minimum resale prices and that the manufacturer did not know- 
ingly permit and acquiesce in discounts, allowances, and concessions by others in the 
retail sale of its fair traded anti-freeze. Also, the court held that the facts that the non- 
signers can and did sell the anti-freeze below the fair trade prices at a profit and that 
some retailers gave trading stamps on various automotive products, including the anti- 


freeze, did not constitute valid defenses to the manufacturer’s enforcement action. 


See Fair Trade, Vol. 1, 3258, 3440. 


For the plaintiff: Blakely & Blakely, Painesville, Ohio, and Squire, Sanders & Demp: 


sey, Cleveland, Ohio. 


For the defendants: Lester W. Donaldson, Painesville, Ohio, and Howard M. Metzen- 
baum and Elmer I. Schwartz, Cleveland, Ohio, for Bargain Fair, Inc. and Mentor Brands, 


Inc. 
Opinion 
[Fair Trade Action Against Nonsigners] 


W. S. Stocum, Judge [In full text]: The 
plaintiff Union Carbide and Carbon Corpo- 
ration, a New York corporation duly au- 
thorized to do business in the State of Ohio, 
in its amended petition, sought an injunc- 
tion under the Ohio Fair Trade Practices 
Act (Ohio Revised Code Sec. 1333.05 et 
seq.) against the defendants, Bargain Fair, 
Inc., and Mentor Brands, Inc., both Ohio 


corporations having the same place of busi- 
ness at Mentor, Lake County, Ohio. The 
plaintiff in its petition claimed in substance 
that it has been and now is engaged in the 
manufacture of ‘“Prestone” brand anti- 
freeze and about November 1923 adopted 
and began to use “Prestone”’ as a trade- 
mark brand or name for its product, which 
has been widely and extensively sold in 
Ohio and throughout the United States and 
for which the plaintiff has spent large sums 
of money in promoting and advertising it. 


22 The district court excluded certain evidence 
offered by defendants, which they say was in 
support of their contentions that plaintiff was 
guilty of misuse of patents and an anti-trust 
violation. We have examined this proffered evi- 
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dence and find that, if received, it would not 
have affected the result at which we have 
arrived and therefore the error, if any, was 
harmless. 
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It further claimed it duly entered into a 
contract under the above Act with an Ohio 
retailer that he would not advertise, offer 
for sale or sell “Prestone” at prices less 
than the minimum prices set forth in the 
schedule of minimum prices attached to the 
contract, that the defendants had been noti- 
fied of this contract yet advertised and sold 
Prestone at less than the said minimum 
price. The plaintiff prayed for a temporary 
and permanent injunction against. the de- 
fendants restraining them from advertising 
or offering for sale or selling ‘“Prestone” 
under its trade name for less than the said 
minimum retail re-sale prices, for an ac- 
counting and damages, the remedy of ac- 
counting and damages being waived in the 
trial of the case. 


[Defenses] 


The defendants in their joint and several 
answer, verified by Melvin Jay as vice 
president of the two defendant corporations, 
admitted the corporate existence of the 
plaintiff and defendant corporations, for the 
first defense filed a general denial and tor 
the second defense alleged that the plain- 
tiff failed to enforce diligently or fairly its 
alleged agreements with its distributors or 
other retail dealers as to minimum resale 
prices; that it knowingly permitted and ac- 
quiesced in discounts, allowances and con- 
cessions by others in the retail sale of 
“Prestone.” 


[Ohio Act Constitutional] 


The Court, after a study of the evidence 
by way of stipulations of counsel, the answers 
of the plaintiff to the defendants’ interroga- 
tories, the exhibits and witnesses and the 
able briefs submitted, and without going into 
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a statement of the evidence and the many 
decisions cited by counsel, is of the opinion 
that the defendants have admittedly, know- 
ingly and wilfully sold “Prestone” below 
the Fair Trade price in violation of the Ohio 
Fair Trade Act, which this Court holds to 
be constitutional in the light of the majority 
decisions. The Court holds that this Act 
expressly authorizes the plaintiff to seek 
and the Court to grant an injunction against 
these defendants restraining them from such 
violations. 


[Diligent Enforcement] 


The Court further finds that the plaintiff 
diligently and fairly enforced its alleged 
agreements with its distributors and other 
retail dealers as to minimum resale prices 
and it did not knowingly permit and ac- 
quiesce in discounts, allowances and con- 
cessions by others in the retail sale of its 
“Prestone” anti-freeze. 


[Other Defenses Not Valid] 


The Court is also of the opinion that the 
facts that the defendants can and did sell 
“Prestone’ below the Fair Trade Price at 
a profit and that some retailers gave trading 
stamps on various automotive products in- 
cluding “Prestone”, do not constitute valid 
defenses to the plaintiff’s action for an in- 
junction. 

[Permanent Injunction] 


Prevailing counsel will therefore draw a 
journal entry in accordance with this opin- 
ion granting a permanent injunction to the 
plaintiff against the defendants as prayed 
for in paragraphs 1 and 2 of the prayer of 
plaintiff's amended petition, noting proper 
exceptions, and submit the same to opposing 
counsel and the Court for approval. 


[f] 68,180] First National Pickle Products, Inc. v. Rothman Pickle Products, Inc. 
In the United States District Court for the Eastern District of New York. Civ. 14881. 


Dated October 4, 1955. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Business Secrets.—In a treble damage action alleging price discrimination, 
the defendant, a competitor of the plaintiff, objected to questions, asked by the plaintiff 
on pretrial examination, relating to the prices charged by the defendant and to the volume 
of its business on the ground that the furnishing of the information requested would be 
tantamount to revealing business secrets. The court ruled that the plaintiff was not 
entitled to the information which it sought under such general questions as “volume of 
business done in a particular category.” 
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Cited 1955 Trade Cases 
Maltz v. FTC 


70,851 


See Private Enforcement and Procedure, Vol. 2, § 9013.775. 


For the plaintiff: Joseph Jaspan. 


For the defendant: Aranow, Brodsky, Einhorn & Dann by Robert R. Dann. 


[Examination Before Trial] 


RayrieL, District Judge [In full text]: 
This is a motion by the plaintiff to direct 
the defendant, by an officer thereof, to 
answer certain questions asked of him on 
his examination before trial. 


This is an action to recover treble dam- 
ages for alleged violation (price discrimina- 
tions) of Section 1 of the Robinson-Patman 
Act GS! UNS CM13)) 

The questions objected to by defendant’s 
counsel relate to prices charged by the de- 
fendant to various customers and to the 
volume of its business. 


[Business Secrets] 


Concededly, the plaintiff and defendant 
are competitors. The defendant contends 


that giving the plaintiff the information it 
seeks would be tantamount to revealing 
business secrets, which would result in irre- 
parable loss and damage to it. 


I have read the questions set forth in the 
affidavit of Bakst, verified August 2, 1955. 
In my opinion the plaintiff is not entitled to 
the information which it sought under such 
general questions as “volume of business 
done in a particular category’, etc. 


The objections to the following questions 
are sustained: pages 74, 79 and 80, 81 to 82, 
83, 94 (second question), 94 to 95, 96 (see 
questions on page 100), 107, 108, 177, 179 
and 180. 


The objections to the remaining questions 
are overruled. 


[f 68,181] Marshall Maltz, individually and trading as Benmar Sales Co. v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 11399. Filed 


October 12, 1955. 


Petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Lottery Devices—Cease and Desist Order—Petition for Review. 
—A petition for review of an order prohibiting an individual from supplying lottery devices 
in connection with the sale of his merchandise is denied, and a Federal Trade Commission 
motion for affirmance and enforcement of its order is granted. 


See Unfair Practices, Vol. 2, J 5173.50. 


For the petitioner: Asher Feren, Chicago, II. 
For the respondent: Robert B. Dawkins and Alan B. Hobbes, Washington, D. C. 
Denying petition for review of Federal Trade Commission cease and desist order in 


Dkt. 6128. 


Before F. RYAN Durry, Chief Judge, and J. Eart Major and Pump J. FINNEGAN, 


Circuit Judges. 


[Petition to Review Order Denied] 

Per Curiam [Jn full text]: This matter 
comes before the Court on the petition for 
review of an order of the Federal Trade 
Commission and the transcript of record, 
and was argued by counsel. 

On consideration whereof it is ordered 
and adjudged by this Court that the said 
petition of Marshall Maltz, Ind. and trading 
as Benmar Sales Co. for review of an order 
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of the Federal Trade Commission entered 
therein on December 17, 1954 be, and the 
same is hereby denied. 


[Order Affirmed and Enforced] 


It is further ordered and adjudged by this 
Court that the motion of the Federal Trade 
Commission for afirmance and enforcement 
of its order of December 17, 1954 be, and 
the same is hereby granted. 
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[f] 68,182] Les Lystad and Stanley Lystad, doing business as American Shuffleboard 
Sales Co. of Seattle, and Clyde DeGraw, doing business as Dekum Tavern v. Local Union 
No. 223 of the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers, Lloyd Hildreth, Frank Malloy, W. M. Goble, The Association of Coin Machine 
Men of Oregon, and Danny Matin, doing business as General Amusement Company. 


In the United States District Court for the District of Oregon. Civil No. 8284. Filed 


October 7, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Collective Bargaining Contract— 
Restriction of Services to Recognized Employers and to Employer Owned Equipment— 
Picketing—Legality.—Provisions of a collective bargaining contract entered into by an 
association of operators and distributors of coin operated amusement devices and a local 
union representing employees of members of the association engaged in delivering and 


servicing such devices, which provided 


(1) that service to equipment on location shall 


be limited to installations of equipment owned by recognized union operators under 
contract to the union, and (2) that employees shall service only equipment owned by their 
employer and shall not service location owned equipment, constituted a contract in restraint 


of trade in violation of Section 1 of the Sherman Act. A seller of a coin operated device, 
who was not a member of the association and did not employ a member of the union, 
and a tavern owner, who had installed one of the seller’s devices, were held to be entitled 
to a temporary injunction restraining the union from picketing the tavern. The seller 
had refused to sign a union contract containing the above provisions, and the tavern owner 


had refused to remove the seller’s device from his premises. 
The contract provisions arbitrarily discriminated against the 


dispute between the parties. 


There was no lawful labor 


ownership of such devices by the tavern owner and would deprive him of his right to 


own such devices. Also, the seller would be 


interstate commerce. 


deprived of his right to sell the devices in 


See Combinations and Conspiracies, Vol. 1, J 2017.318, 2101.063, 2101.365. 
For the plaintiffs: Ellis & Ellis by Dean Ellis, Portland, Ore. 
For the defendants: Tanner & Carney, by Richard R. Carney, and T. H. McCarroll 


and John F. Reynolds, Portland, Ore. 


Memorandum 
[Injunction Sought] 


East, District Judge [Jn full text]: The 
plaintiffs above named, in their complaint 
for injunction, demand, inter alia: 


(1) That a temporary restraining order 
and preliminary injunction issue out of this 
Court, restraining the defendants and each 
of them, and their servants, agents and em- 
ployees from in any manner interfering with 
the respective business operations of the 
plaintiffs, and from picketing or threatening 
other retaliation against any person or busi- 
ness which enters into a contract to pur- 
chase shuffleboards and scoreboards from 
plaintiff, American Shuffleboard Sales Co., 
of Seattle, and that after a trial of this 
cause, such injunction be made permanent. 

(2) For a decree of this Court that the 
existing contract between the Association of 
Coin Machine Men of Oregon and Local 
Union No. 223, tends to create a monopoly 
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and restrain commerce between the several 
states and is for that reason a violation of 
the statutes of the United States and void. 

The several defendants have filed motions 
to dismiss plaintiffs’ complaint, the Court 
having ordered that the motions to dismiss 
should stand as making issue to plaintiffs’ 
complaint. 

A hearing was had upon these demands 
and the Court received the evidence offered 
by the parties, respectively. 


[Plaintiffs’ Businesses] 


Plaintiffs, Les Lystad and Stanley Lystad, 
constitute a co-partnership doing business 
under the name of American Shuffleboard 
Sales Co. of Seattle, Washington, and are 
the sellers of an amusement device generally 
know as a shuffleboard. The mode of uti- 
lizing this device is unimportant except that 
the players activate and become entitled to 
play the device by a coin receiving and 
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operating device. A manually activated 
electrical device is used for keeping the 
player’s score. The Lystads, in the ordinary 
course of their business, offer their product 
for sale to citizens of other states, including 
the State of Oregon. We will refer to these 
plaintiffs as Lystads. 


The plaintiff, Clyde DeGraw, hereinafter 
referred to as DeGraw, is the owner and 
operator of a business in Portland, Oregon, 
known as “Dekum Tavern.” The business 
of this plaintiff is that generally known as 
a beer tavern, offering the usual well known 
commodities for sale to its patrons. 


For some time prior to September 1, 
1955, DeGraw maintained in his premises 
for the amusement of his patrons, a coin 
operated shuffleboard of the general descrip- 
tion aforesaid. This board was owned by 
the defendant, W. M. Goble, a member of 
the hereinafter mentioned “Coin Machine 
Men of Oregon,” an Oregon corporation, 
hereinafter referred to as Association, and 
used by DeGraw under a rental arrange- 
ment, the rental being computed on a fifty- 
fifty basis of the “take” of the device. 


On or about August 26, 1955, DeGraw, 
through a traveling representative of Ly- 
stads, placed a “Purchase Order” for one 
of Lystads’ shuffleboards at a purchase price 
and installation charge designated as follows: 


SConipletemuurcert ce ort $ 997.00 
Del, and installation.......... 30.00 
$1,027.00” 


This written purchase order also bore 
upon its face the following stamped lan- 
guage: 

“Tt is understood and agreed that this 
order does not constitute a sale and that 
the equipment above described is left with 
the proposed purchaser on trial only for 
a period of not longer than 60 days. 
Either the seller or proposed purchaser 
may request that the said equipment be 
returned to the seller at any time within 
the said 60-day period. In the event of 
sale the terms of purchase shall be agreed 
upon by the parties, otherwise equipment 
shall be returned to the seller.” 


Pursuant to this purchase order Lystads 
shipped from Seattle, Washingon, to De- 
Graw at Portland, Oregon, the shuffleboard. 
On September 1, 1955, an employee of 
Lystads commenced the installation of the 
shuffleboard in DeGraw’s premises. This 
employee was a member in good standing 
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of the Local Union of International Team- 
sters, etc., in Seattle, but not a member of 
the defendant, Local. 


[Defendants] 


The defendant, Local Union No. 223, of 
the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Help- 
ers, hereinafter referred to as Local, is an 
unincorporated association of individuals 
commonly known as a labor union made up 
of grocery, meat, motorized and miscellaneous 
drivers employed in Portland, Oregon, and 
particularly engaged in the delivery and 
servicing of coin operated amusement devices. 

The defendant, Lloyd Hildreth, is the 
secretary of Local, and the defendant, Frank 
Malloy, is an agent of Local. 


The defendant, Association of Coin Ma- 
chine Men of Oregon, is an erroneous desig- 
nation of the aforesaid Coin Machine Men 
of Oregon, an Oregon corporation, herein- 
after referred to as Association, with its 
principal office located at 1003 S. W. Front 
Avenue, Portland, Oregon, and the defend- 
ant, Danny Matin, is an individual doing 
business under the assumed name and style 
of General Amusement Company in Port- 
land, Oregon. 


[Union’s Contract with Association] 


For some time prior to all of the definite 
dates herein mentioned, the members of As- 
sociation were “composed of individuals, 
partnerships, co-partnerships or corporations 
engaged in the owning and operating and 
distributing of amusement devices in the 
City of Portland, commonly known as Pin- 


- ball or Marble Machines, Cranes and Dig- 


gers, and Automatic Phonographs and 
Amusement Arcades which are duly licensed 
by said City,” and had recognized Local as 
the sole collective bargaining agent for their 
respective employees under a collective bar- 
gaining agreement in writing, effective 
January 1, 1955, and continuing until Janu- 
ary 1, 1957. 

This written agreement contained, among 
its provisions, the usual provisions for 
wages and hours and working conditions of 
the employees, union security, etc., and also 
the two following provisions of interest: 


“9. Paragraph 3.—Service to equipment 
on location shall be limited to installations 
of equipment owned by recognized Union 
operators under contract to Local No, 223 
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except where non-coin operated equipment 
is involved. 

“15.—Employees shall service only equip- 
ment owned by their Employer and shall 
not service location owned equipment.” 


None of the plaintiffs are members of As- 
sociation, 


[Picketing] 


During the period between September lst 
and 3rd, 1955, the defendants, Frank Malloy 
and Wm. M. Goble, in conversations with 
DeGraw and the employee of Lystads, ad- 
vised them that Lystads’ shuffleboard was 
“non-union” and that unless it was removed 
DeGraw’s place of business would be picketed. 
That plaintiffs refused to remove the device 
and on or about September Ist, pickets 
sponsored by Local appeared carrying picket 
banners with the advice that DeGraw’s 
premises maintained non-union installations. 
The picketing has been continuously main- 
tained. No deliveries of beer have been 
made to DeGraw’s premises since the estab- 
lishment of the picket line. DeGraw’s gross 
business during the week immediately pre- 
ceding the picketing was between $90.00 and 
$100.00, with a net profit of approximately 
$30.00. That week’s business was normal. 
DeGraw’s business since the picketing has 
been reduced to a gross of $35.00 to $40.00 
per week, with practically no profit. 


[Union Seeks Contract] 


Following the suggestion of the defend- 
ant, Goble, Lystads contacted the defendant, 
_Lloyd Hildreth, as secretary of Local and 
were advised that Local desired Lystads to 
enter into a collective bargaining agreement 
with reference to their employee working in 
Portland, the terms being identical with the 
aforesaid contract with Association. Lystads 
offer to enter into the contract provided that 
Section 9, paragraph 3 and Section 15 each 
be deleted from the contract. Local, through 
its secretary, refused. 


[Interstate Commerce] 


From the foregoing factual situation it is 
obvious that the placement of Lystads’ 
shuffleboard in DeGraw’s premises for trial 
purposes with the view of a future sale, was 
a legitimate course of business on the part 
of Lystads and the entire transaction with 
DeGraw was had in the flow and course of 
interstate commerce between the State of 
Washington and the State of Oregon. 
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[Legality of Union Contract Demands] 


Likewise it is obvious that by reason of 
the negotiations between Lystads and the 
secretary of Local, that a labor dispute 
within the meaning of the Labor-Management 
Act has existed. If the labor dispute is bona 
fide and lawful the picketing of DeGraw’s 
premises by reason of the Lystad equipment 
being located there is lawful. Sailors’ Union 
of the Pacific (AFL) and Moore Dry Dock 
Co., 92 NLRB 547, 27 LRRM 1108 (1950). 


It goes without saying that if such labor 
dispute is bona fide and legal that this Court 
is without jurisdiction to issue any orders 
restraining the picketing by the very terms 
of the Labor-Management Act. The plain- 
tiffs contend that the acts and conduct of 
the defendants above outlined constitute an 
agreement and conspiracy among the sey- 
eral defendants against the plaintiffs and to 
deprive the plaintiffs of the law protecting 
trade and commerce against restraints and 
monopolies as provided for in Title 15, 
U.S. C. Sections 1, 15 and 26. 


Sec. 1, supra, provides: 


“Every contract, combination in the 
form of trust or otherwise, . .. in re- 
straint of trade or commerce among sev- 
eral States, . .. is declared to be illegal: 


Sec. 15, supra, provides: 


“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy.” 


and Sec. 26, supra provides: 


“Any person, firm, corporation, or as- 
sociation shall be entitled to sue for and 
have injunctive relief, in any court of the 
United States having jurisdiction over the 
parties, against threatened loss or damage 
by a violation of the antitrust laws, in- 
cluding sections 13, 14, 18 and 19 of this 
title, when and under the same conditions 
and principles as injunctive relief against 
threatened conduct that will cause loss or 
damage is granted by courts of equity, 
under the rules governing such proceed- 
ings, and upon the execution of proper 
bond against damages for an injunction 
improvidently granted and a showing that 
the danger of irreparable loss or damage 
is immediate, a preliminary injunction 
may issue: Ze 
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The authorities are legion to the effect 
that a labor dispute between a union and an 
employer is not or ceases to be a bona fide 
lawful labor dispute when an unlawful de- 
mand on the part of a union is made upon 
an employer. Therefore, our query is nar- 
rowed to the question as to whether or not 
the demands of Local as set forth in Sec- 
tions 9, paragraph 3, and 15 of the aforesaid 
collective bargaining contract are lawful in 
view of Sec. 1 of Title 15, aforesaid. 


[Antitrust Law Violated] 


A reading of the provisions of said de- 
mands readily shows that the restraint 
against Association’s employees’ service to 
coin operated equipment owned by any per- 
son other than “recognized union operators 
under contract to” Local, arbitrarily dis- 
criminates against location owners, or, put 
another way, against ownership of a coin 
operated shuffleboard by a tavern owner. 
In other words, it is an arbitrary premise 
of unionizing or non-unionizing one class of 
business as against another class of busi- 
ness. This arbitrary classification neces- 
sarily forecloses any collective bargaining 
between an employer and the bargaining 
agent of an employee without reference to 
the respective labor demands of the em- 
ployer or the bargaining agent. In plain 
language, these two paragraphs are a direct 
contractual covenant on the part of Local 
running in favor of Association not to per- 
mit its members to service coin operated 
equipment of the nature involved in this 
matter owned by any class of business other 
than the operator members of Association. 
The ultimate effect of which is simply to 
deprive DeGraw of his right to own and 
operate property in the course of his lawful 
and legitimate business, as a matter of arbi- 
trary action and not on the basis of whether 
or not there is a lawful labor dispute be- 
tween Local and the proposed seller of such 
goods, or himself. 

Applying the effect of these two demands 
upon Lystads the ultimate conclusion is 
that there is no way that a sale of their 
shuffleboard to DeGraw through interstate 
commerce can be accomplished. If they 
agree to the demands and enter into the 
contract offered, Local would be obligated, 
under its contract with Association, to con- 
tinue its refusal to permit its employee 
members to service the equipment owned 


by DeGraw. 
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It is true that plaintiffs’ complaint alleges 
and all of the parties assumed that an 
actual contract of sale relationship existed 
between Lystads and DeGraw. The ulti- 
mate proof showed otherwise. Nevertheless, 
to interfere with extended good-will or offer 
of sale of a prospective seller (placement 
on trial) of goods through interstate com- 
merce is the same as interfering with a then 
contractual relationship incurred through 
interstate commerce. 


No realistic person will deny that the 
adverse economical effect upon DeGraw by 
the picketing will cause him to return the 
goods held on trial and defeat any hoped for 
sale by Lystads. As stated, these demands 
contained in Section 9, paragraph 3, and 
Section 15, aforesaid, arise and are main- 
tained by reason of a written contract be- 
tween the defendants, Local and Association, 
and their respective agents, the defendants, 
Lloyd Hildreth, Frank Malloy and W. M. 
Goble, and in the opinion of this Court 
constitute a contract between them being in 
restraint of trade or commerce among the 
several states within the meaning of and in 
violation of Title 15, Section 1, supra. See 
Allen Bradley Co., et al. v. Local Union No. 3, 
International Brotherhood of Electrical Work- 
ers, et al. [1944-1945 Trapr Cases { 57,386], 
325 U. S. 797, p. 809, wherein it is stated: 


“But when the unions participated with 
a combination of business men who had 
complete power to eliminate all competi- 
tion among themselves and to prevent all 
competition from others, a situation was 
created not included within the exemp- 
tions of the Clayton and Norris-LaGuardia 
Acts.” 


and also: 


“The primary objective of all the anti- 
trust legislation has been to preserve busi- 
ness competition and to proscribe business 
monopoly.” 

The Court is further of the opinion that 
the effect of the picketing if continued con- 
stitutes irreparable injury to both the plain- 
tiffs, Lystads and DeGraw. 


[Temporary Injunction Granted] 


The Court concludes that the plaintiffs are 
entitled to an order providing, pendente lite, 
or further order herein, that the defendant, 
Local, and the defendants, Lloyd Hildreth 
and Frank Malloy, as agents thereof, be 
temporarily restrained from in any manner 
maintaining picketing the plaintiff, De- 
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Plaintiffs may have said order upon giv- 
ing of an approved bond against damage 
to the defendants for said injunctive relief 
if improvidently granted, in the amount of 
One Thousand Dollars ($1,000.00). It is 
so ordered. 


Graw’s premises aforesaid, or threatening 
other retaliation against any person or per- 
sons engaged in business with the plaintiff, 
DeGraw, by reason of any matters or things 
arising or growing out of its demands 
against Lystads or DeGraw on account of 
the prospective or actual purchase of the 
shuffleboard involved. 


[1 68,183] United States v. Cigarette Merchandisers Association, Inc., et al. 


In the United States District Court for the Southern District of New York. Give 
No. 92-388. Filed October 28, 1955. 


Case No. 1193 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Pretrial Procedure—Defendants’ Motion for Preliminary Hearing—Pendency of Com- 
panion Criminal Action—In a Government civil antitrust action, the defendants’ motion 
for a preliminary hearing or a separate trial on the jurisdictional issue of interstate com- 
merce was denied without prejudice to the right of the defendants to renew the motion 
upon the disposition of a companion criminal antitrust action against them. In view of 
the pendency of the criminal action, the granting of the motion would have the effect of 
permitting the defendants to obtain the Government’s entire case on the issue prior to the 
trial of the criminal action. The effect of the filing by the Government of a criminal indict- 
ment contemporaneously with the institution of a civil antitrust suit, where the same viola- 
tions are charged in each case, results, for all practical purposes, in a suspension of certain 


of the defendants’ rights under the Federal Rules of Civil Procedure. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225. 


For the plaintiff: Richard B. O’Donnell. 


For the defendants: Mervin C. Pollak, New York, N. Y.- 


Memorandum 
[Motions in Civil Case] 


Noonan, District Judge [Jn full text]: 
This is a motion by defendants in the above 
entitled action for a preliminary hearing 
under Rule 12(d) of the Federal Rules of 
Civil Procedure, or in the alternative, for 
a separate trial under Rule 42(b) of said 
Rules, of the jurisdictional issue of inter- 
state commerce. 


Defendants are a trade association of 
cigarette vending machine operators en- 
gaged in the New York Metropolitan area, 
defined in the complaint as “the City of 
New York and the counties of Nassau, 
Suffolk, Westchester, Putnam and Rock- 
land”; five corporate members of defend- 
ant trade association; Local 805, a labor 
union whose members are employed by 
members of defendant trade association; 
and certain individuals respectively con- 
nected with these defendants. 
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[Pendency of Criminal Action—Effect] 


The complaint in this action was filed on 
April 28, 1954. On the same date a com- 
panion criminal indictment #C 144-105 was 
also filed. In essence the same violations 
of the Sherman Anti-Trust Act (Title 15 
U.S. C. Sections 1 and 2) are charged. 


In view of the pendency of the criminal 
indictment, it is urged by the government 
that the granting of this motion at this 
time would have the effect of permitting 
the defendants to obtain the government’s 
entire case on the issue of interstate com- 
merce, prior to the trial of the criminal 
indictment. With this contention I cannot 
disagree. Furthermore, the granting of 
this motion would be tantamount to com- 
pelling the government to produce its wit- 
nesses prior to trial and permitting the 
taking of their depositions on an issue vital 
to it in the proof of its criminal action. 
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It seems to me that the net effect of the 
filing by the government of a criminal in- 
dictment contemporaneously with the insti- 
tution of a civil anti-trust suit, where the 
same violations are charged in each case, 
results, for all practical purposes, in a sus- 
pension of certain of the defendants’ rights 
that they might otherwise have available 
to them, in the civil action, under the 
Federal Rules of Civil Procedure. This 
appears to be the end result of the decisions 
dealing with this problem. 


However, I can readily understand the 
government’s aversion to proceeding to a 
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trial of the issue of interstate commerce in 
the civil action at this time, in view of the 
imminence of the trial of the criminal in- 
dictment. The government assures the 
court in its papers on this motion that the 
criminal action will be prosecuted diligently 
and I have no reason to believe otherwise. 


[Motion Denied] 


Therefore, the defendants’ motion is de- 
nied without prejudice to its being renewed 
upon the disposition of the criminal indict- 
ment. 


Settle order. 


[ 68,184] Grand Opera Company and Marlow’s Amusement Corporation v. 
Twentieth Century-Fox Film Corporation, et al. 


In the United States District Court for the Eastern District of Illinois. Civil No. 2791. 
Filed February 7, 1955. 
Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Motion to Quash Service of Summons—Service upon Agent of 
Subsidiary of Defendant Corporation.—A corporation’s motion to quash service of sum- 
mons upon the corporation on the ground that the person served with process was not an 
agent or employee of the corporation, but was employed as a manager of a company which 
is a wholly-owned subsidiary of the corporation, was granted. 


See Private Enforcement and Procedure, Vol. 2, {| 9008.350. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Evidence Admissible to Prove Antitrust Violations—Prior Government Decree—Motion to 
Strike Allegation—Identical Parties and Issues.—In a private antitrust action for damages 
and injunctive relief, the motions of certain defendants to strike a paragraph of the com- 
plaint alleging that a decree entered in a Government antitrust action was admissible in 
evidence against the defendants were granted on the ground that the moving defendants 
were not parties to the Government antitrust action. Also, the paragraph was stricken as 
to the other defendants in the action on the ground that the conspiracy alleged in the 
complaint was completely different from the conspiracy condemned in the Government 
antitrust action. 


See Private Enforcement and Procedure, Vol. 2, J 9012.410. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Evidence Admissible to Prove Violations of the Antitrust Laws—Prior Government 
Decrees—Consent Decrees.—In a private antitrust action for damages and injunctive relief, 
“consent decrees” entered in a prior Government antitrust action were held not to be the 
type of consent decrees excepted by Section 5 of the Clayton Act and therefore were 
admissible as prima facie evidence against the defendants who were parties to the Govern- 
ment antitrust action. 

See Private Enforcement and Procedure, Vol. 2, { 9012.260. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
When Recovery Under the Antitrust Laws May Be Barred—Statute of Limitations.—In a 
private antitrust action for damages and injunctive relief, a conspiracy claim based upon 
alleged unlawful motion picture clearances in effect prior to a specified year was held to 
be barred by the statute of limitations. 


See Private Enforcement and Procedure, Vol. 2, fj 9010. 
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For the plaintiffs: Wm. W. Wolff, Murphysboro, IIL, and Everett Prosser, Carbon- 


dale, Ill. 


For the defendants: Baker, Kagy & Wagner, East St. Louis, IIl.; Kramer, Campbell, 
Costello & Weichert, East St. Louis, Ill.; Fordyce, Mayne & Hartman, St. Louis, Mo.; 
and Seymour F. Simon, Saul Cohn, and Sheldon O. Collen, Chicago, III. 


[Parties—Complaint] 


Wuam, Chief Judge [Jn full text]: It is 
to be regretted that the crowded conditions 
of the court’s trial calendar has caused con- 
sideration of this case to be so long de- 
layed. 


The action herein is brought under vari- 
ous sections of the Clayton Act, (15 U. S. 
C. A. 15, 26), the Sherman Anti-Trust Act, 
(15 U. S. C. A. 1), and the Robinson-Pat- 
man Act, (15 U.S. C. A. 13), by the owners 
and operators of motion picture theaters 
known as “Marlow’s Theater” and “Mar- 
low’s Drive-In Theater,” located in and 
near Herrin, Illinois. Plaintiff, Grand 
Opera Company is the owner of “Marlow’s 
Theater” and plaintiff, Marlow’s Amuse- 
ment Corporation, is the owner of “Mar- 
low’s Drive-In Theater.” As defendants in 
this action plaintiff has joined ten motion 
picture distributors, hereinafter referred to 
as distributor defendants, and Fox Mid- 
west Amusement Corporation, hereinafter 
referred to as Fox Midwest. Plaintiffs 
allege that defendant, Fox Midwest, owns 
and operates certain theaters in West 
Frankfort and Marion, Illinois and is en- 
gaged in the business of exhibiting motion 
pictures in said theaters. 


The complaint filed by the plaintiffs con- 
sists of four counts. Count I alleges a 
claim on behalf of the plaintiff, Grand 
Opera Company, against the eleven defend- 
ants for treble damages in the amount of 
$900,000 and attorneys fees. Count II 
alleges a claim on behalf of the plaintiff, 
Marlow’s Amusement Corporation, against 
the eleven defendants for treble damages in 
the amount of $300,000 and attorneys fees. 
Count III is similar to Count I, and Count 
IV is similar to Count II except that in 
each of the latter count’s plaintiffs pray for 
equitable relief. 


[Competitive Bidding—C learances | 


From the allegations of the complaint it 
appears that a system of “clearances” was 
in force and operated so as to effect the 
plaintiff's theaters in Herrin, Illinois and 
the theaters of Fox Midwest in Marion 
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and West Frankfort, Illinois during the 
period from 1945 to the early part of 1951. 
These clearances created an economic ad- 
vantage to the theaters owned by Fox Mid- 
west by granting to said theaters a priority 
in the exhibition of motion pictures over 
the theaters owned by the plaintiffs. In 
early 1951 plaintiffs were advised by the 
various producing and distributing defend- 
ants that plaintiffs would be required to bid 
competitively for first run feature pictures 
with a theater located about five miles from 
the city of Herrin, known as “Egyptian 
Drive-In Theater,” with the result that the 
plaintiffs and the operator of said “Egyp- 
tian Drive-In Theater” are now required to 
bid competitively for pictures while the 
theaters owned by Fox Midwest are not 
required to bid competitively for such pic- 
tures. The delay resulting from the com- 
petitive bidding system permits theaters 
owned by Fox Midwest to exhibit first run 
feature pictures from fourteen to twenty- 
one days prior to the time said pictures 
are available to plaintiffs for exhibition. It 
is alleged that as a practical matter the 
system of competitive bidding has produced 
a discrimination and economic advantage 
in favor of Fox Midwest similar to that 
imposed by the clearances which were in 
effect prior to the year 1951. 

Each of the four counts allege a con- 
spiracy by the various defendants to dis- 
criminate against the plaintiffs and impose 
an unlawful restraint of trade in interstate 
commerce in violation of the statutes 
enumerated above. 


[Motions] 


One of the distributor defendants, Mono- 
gram Pictures Corporation, filed a motion 
to quash service of summons upon the 
said defendant on the ground that the per- 
son served with process was not an agent 
or employee of Monogram Pictures Corpo- 
ration at the time of service of summons, 
but was employed as manager of the St. 
Louis branch of Monogram Pictures, Inc., 
which company is a wholly owned sub- 
sidiary of said defendant corporation. An 
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affidavit and brief in support of the motion 
to quash was attached to said motion. 


Nine of the distributor defendants filed 
a motion to strike paragraph 21 of each of 
the four counts of the complaint and a mo- 
tion for summary judgment. Fox Midwest 
filed a motion to dismiss the complaint, an 
alternative motion to strike paragraph 21, 
and paragraphs 15, 16, 17, 18, 19, 20, 2i 
and Exhibit “A” of the complaint; and a 
motion for summary judgment. Briefs 
were filed by counsel for the respective par- 
ties and oral arguments were heard by the 
court. 

[Service of Summons] 


At the time of oral arguments counsel 
for the plaintiffs did not contest the motion 
to quash, and the court found that service 
was had upon a person who was not an 
agent or employee of the defendant, Mono- 
gram Pictures Corporation, and quashed 
the service of summons as to said de- 
fendant. 


[Prior Government Decrees] 


Each of the remaining defendants filed 
a motion to strike paragraph 21 of each 
count of the complaint, which said para- 
graph reads as follows: 


“The Decree of the Expediting District 
Court in the case of United States v. Para- 
mount Pictures, Inc., et al., 70 Fed. Supp. 53, 
affirmed in part by the United States 
Supreme Court in 334 U. S. 131, finding 
the defendant guilty of a conspiracy to 
restrain trade by imposing unreasonable 
clearances, is admissible in evidence under 
the provisions of Section 5 of the Clayton 
ACh top Ss Gs An Section Lo. Under 
the provisions of said Decree, the failure 
of the defendants to grant the Plaintiff 
the first run requested herein places the 
burden upon defendant distributors to sus- 
tain the legality thereof.” 


The basis of the foregoing paragraph in 
the complaint is the first paragraph of sec- 
tion 16 of Title 15, U. S. C. A. which reads: 


“A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facia evidence against such defendant 
under said laws as to matters respecting 
which said judgment or decree would be 
an estoppel as between the parties there- 
to: Provided, This section shall not apply 
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to consent judgments or decrees entered 
before any testimony has been taken.” 


As it appears that the defendants, Re- 
public Pictures Corporation, and Fox Mid- 
west Amusement Corporation were not 
parties to the action in the case of United 
States v. Paramount Pictures, Inc., et al., 
supra, hereinafter referred to as the Para- 
mount case, the motions to strike paragraph 
21 of the various counts of the complaint, 
filed by the two said defendants must be 
sustained. 


The consent decrees entered in the Para- 
mount case were not the consent decrees 
excepted by section 16 of Title 15, U. S. 
C. A.; DeLuxe Theatre Corp. v. Balaban & 
Katz Corp. [1950-1951 Trapve Cases § 62,790], 
95 F. Supp. 983; Homewood Theatre v. 
Loew’s Inc. [1952 Trane Cases { 67,333], 110 
F. Supp. 398; and thus the decrees are 
admissible under said section as prima facia 
evidence against all defendants who were 
parties in the Paramount case and the para- 
graph setting out the decree is not neces- 
sarily subject to a motion to strike unless 
the decrees are inapplicable in this case for 
reasons appearing on the face of the com- 
plaint. 

After consideration I have concluded that 
the sustainable claim set forth in the com- 
plaint, if any, is so completely different 
from the conspiracy condemned in the case 
which plaintiff pleads in paragraph 21 of 
the complaint that said paragraph must be 
strickened as to all defendants and it is so 
ordered. Whether the decree in that case 
can ever be material, I seriously doubt. If 
it should appear to be so in the course of 
the trial, should this case come to trial, it 
may be offered at that time. 


[Statute of Limitations—Clearance Issue] 


In so far as the complaint attempts to 
found a claim upon an alleged conspiracy 
based upon unlawful clearances prior to 
1951, it must fail for the reason that such 
claim is obviously outlawed by the statute 
of limitations as appears on the face of the 
complaint and furthermore, as shown in the 
complaint, the alleged clearances were dis- 
continued in 1951. If the present claim 
were solely based upon, or were merely a 
part of, the old conspiracy, if any, which 
related to clearances existing at the time 
of Civil Action No. 1511, and companion 
cases in this court, relied upon by certain 
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defendants as constituting res judicata, it 
may well be that the contentions of the 
defendants who have moved for summary 
judgment would have to be sustained since 
the broad settlement contract in said cases 
may well be said to waive all claims based 
upon that particular conspiracy. I do not 
find it necessary to pass upon that question 
now. 
[Competitive Bidding Issue] 


It seems to me that the situation set up 
in the complaint, if it is to be sustained, 
must be narrowed to a simple charge of 
violation of the Anti-Trust laws by an 
unlawful method of imposing competitive 
bidding, as set forth in the complaint, 
whereby plaintiffs’ competitors are unrea- 
sonably favored. That practice allegedly 
began in 1951. It would seem to be an 
arrangement that must stand or fall upon 
its own legality or illegality, as distinguished 
from any earlier, supposed conspiracy. I 
have had no authorities called to my atten- 
tion that deals with the practice of competi- 
tive bidding in a comparatively rural area 
consisting of separate municipalities but 
alleged to be in the same competitive trade 
area. 

As now drawn the complaint is so com- 
plicated by bringing in another alleged 
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earlier conspiracy relating to clearances, to- 
gether with other evidentiary matters that 
the complaint and each count thereof should 
be redrafted and narrowed so as to present 
the true issue. 


[Rulings on Motions] 


With that in mind the complaint will be 
dismissed, not on its merits but as bringing 
in improper issues, with leave to file an 
amended complaint, if desired, on or before 
March 6, 1955. 

The motions for summary judgment are 
denied and the motion to dismiss, extended 
by the court to relate to all parties in the 
case, is sustained for reasons above stated, 
but with leave to amend as above set forth. 
If no amended complaint is filed on or 
before March 6, 1955 the order dismissing 
the complaint will become a final order in 
this case. 


The motions to strike are sustained as to 
the present complaint without prejudice to 
the right of plaintiffs to insert in the 
amended complaint any paragraph deemed 
necessary except paragraph 21 of the pres- 
ent complaint, and the paragraphs relating 
to any alleged conspiracy prior to 1951. 


Order accordingly. 


[] 68,185] Grand Opera Company and Marlow’s Amusement Corporation v. Twenti- 


eth Century-Fox Film Corporation; Warner Bros. Pictures Distributing Corporation; 
Universal Film Exchange, Inc.; Paramount Film Distributing Corporation; Allied Artists 
Pictures, Inc.; Republic Pictures Corporation; RKO Radio Pictures, Inc.; Loew’s Incorpo- 
rated; United Artists Corporation; Columbia Pictures Corporation; and Fox Midwest 
Amusement Corporation. 


In the United States District Court for the Eastern District of Illinois. 
No. 2791. Dated October 24, 1955. 


Civil Action 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Combinations and Conspiracies—Discrimination—Practices—Competitive Bidding for 
Motion Picture Films—Competitive Trade Area—A complaint of operators of motion 
picture theatres located in X city charging that motion picture distributors and an oper- 
ator of motion picture theatres located in Y and Z cities, which were located 10 and 11 
miles from X city, conspired to discriminate against the plaintiff operators by requiring 
them to bid competitively for motion pictures against a drive-in theatre located 5 miles 
from X city and by refusing to permit them to bid competitively for motion pictures 
against the theatres of the defendant located in Y and Z cities was dismissed on the 
ground that the complaint did not establish a violation of the Robinson-Patman or Sher- 
man Act. Although the three cities lie in a competitive trade area and the theatres in 
Y and Z cities are in direct competition with those in X city because of connecting high- 
ways, such competition cannot be as direct or of the same character as the competition 
between theatres lying in or near and serving the same city. The fact that competitive 
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bidding is required between the theatres in and near X city does not demand that the 
requirement be extended to theatres in other and distinct cities separated by rural areas 
just because they are located in the same general trade area. If this were the law, the 
system of competitive bidding would have to be extended so as to become unwieldy 
and impractical. The plaintiffs did not claim that the requirement of competitive bidding 
between their theatres and the drive-in theatre was illegal. 


ans oi Combinations and Conspiracies, Vol. 1, J 2005.503; Price Discrimination, Vol. 1, 
24. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Necessary Averments To State Cause of Action—Injury to Public—A complaint charging 
that motion picture distributors and an operator of motion picture theatres conspired to 
discriminate against the plaintiffs by refusing to permit them to bid competitively for 
motion picture films was held insufficient on the ground that it failed to state any facts 
from which it could be concluded that the public interest had been injuriously affected 


py the alleged conspiracy. 


See Private Enforcement and Procedure, Vol. 2, { 9009.475. 
For the plaintiffs: Wm. W. Wolff, Murphysboro, IIll., and Everett Prosser, Carbon- 


dale, Ill. 


For the defendants: Baker, Kagy & Wagner, East St. Louis, Ill.; Kramer, Campbell, 
Costello & Weichert, East St. Louis, Ill.; Fordyce, Mayne & Hartman, St. Louis, Mo.; 
and Seymour F. Simon, Saul Cohn, and Sheldon O. Collen, Chicago, Ill. 


For a prior opinion of the U. S. District Court, Eastern District of Illinois, see 1955 
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[Motion To Dismiss] 


WuaM, Chief Judge [Jn full text]: This 
case again comes before the court on the 
pleadings by reason of various motions to 
dismiss the amended complaint and an 
alternate motion for summary judgment 
filed by the defendants. Previously, on 
February 7, 1955, for reasons stated in a 
written memorandum filed herein, the origi- 
nal complaint was dismissed by the court 
with leave for plaintiffs to file an amended 
complaint. Plaintiffs have filed an amended 
complaint which, like the original, names 
as defendants ten motion picture distribu- 
tors, herein referred to as “distributor de- 
fendants,” and Fox Midwest Amusement 
Corporation, an exhibitor, hereinafter re- 
ferred to as “Fox Midwest,’ which owns 
and operates motion picture theaters in 
West Frankfort and Marion, Illinois. 


[Amended Complaint] 


There are four counts in the amended 
complaint which differ in content only as 
to the parties seeking relief and the type 
of relief sought. The claim for relief in 
each count is predicated upon an alleged 
conspiracy to violate and alleged actual 
violations of various statutes of the United 
States; namely, Sections 4 and 16 of an act 
commonly known as the Clayton Act (15 
Wi SiGe AN26). i Sectionsn)vands 2, ef! the 
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act commonly known as the Sherman Anti- 
Trust Act (15 U. S. C. A. 1); and the act 
commonly known as the Robinson-Patman 
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To the amended complaint have been 
filed motions to dismiss by all defendants. 
The motions rest on various grounds, chief 
of which is that the amended complaint fails 
to state a claim upon which relief can be 
granted. To better understand the amended 
complaint and the reasons for its present 
form reference is made to the original com- 
plaint and to the court’s memorandum sus- 
taining motions to dismiss it, with leave to 
amend, 


[Alleged Antitrust Violations— 
Competitive Bidding) 


The facts alleged in the amended com- 
plaint are briefly as follows: The plaintiffs 
own and operate first-class motion picture 
theatres in Herrin, Illinois. The defendant 
Fox Midwest owns and operates first-class 
motion picture theaters in West Frankfort, 
Illinois, which is approximately eleven miles 
northeast of Herrin, and in Marion, Illinois, 
which is approximately ten miles southeast 
of Herrin. These cities and Herrin are 
connected by paved highways, are in the 
same trade area with Herrin and the said 
theaters owned and operated by Fox Mid- 
west in Marion and West Frankfort are 
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in direct competition with those of the 
plaintiffs in Herrin. Beginning in 1951 and 
continuing ever since, plaintiffs have been 
required by the distributor defendants to 
bid competitively for all first-run feature 
pictures with another theater, namely, Egyp- 
tion Drive-In Theater, which is located five 
miles from Herrin, Illinois. Said theaters 
owned by Fox Midwest are not required to 
bid competitively with anyone for first-run 
feature pictures. The procedure and me- 
chanics of competitive bidding are such as 
to cause a delay of from two weeks to 
three months before the pictures upon 
which such required bids are submitted by 
plaintiffs become available for exhibition to 
the highest bidder. The theaters owned 
and operated by the defendant Fox Mid- 
west in West Frankfort and Marion, as 
aforesaid, not being required to bid competi- 
tively for first-run pictures, experience no 
delay in securing first-run pictures for exhi- 
bition in those theaters. This results in an 
unfair advantage and gains to the Fox 
Midwest theaters and an unfair disadvan- 
tage causing substantial losses to plaintiffs. 
It is alleged that the competitive system 
of bidding above described has been im- 
posed as a result of an unlawful conspiracy 
between the distributor defendants and the 
defendant Fox Midwest with intent to in- 
jure plaintiffs and their business; that said 
system is unfair and discriminatory and 
violates the federal laws; that it constitutes 
an unlawful restraint of trade in interstate 
commerce and creates an economic advan- 
tage to Fox Midwest and an economic 
burden on the plaintiffs to their loss and 
damage. On the basis of these facts plain- 
tiffs pray for treble damages; also for in- 
junctive relief restraining the operation of 
said conspiracy and for a mandatory in- 
junction requiring the distributor defend- 
ants to extend to plaintiffs the same rights 
in competitive bidding and in the distri- 
bution and exhibition of first-run motion 
pictures as defendants extend to any other 
theater in Southern Illinois; and particu- 
larly the right to bid competitively for first- 
run pictures against the theaters owned and 
operated by Fox Midwest in Marion and 
West Frankfort. 


I lay aside without decision defendants’ 
persuasive argument that the discrimination 
through competitive bidding alleged in the 
amended complaint is but a continuance of 
the discriminatory practices forever settled 
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between the parties in the 1947 cases. This 
defense will better be presented as an af- 
firmative defense if and when this case is 
brought to actual trial. Rule 8(c), F. R. C. P. 
For the purpose of the motions before the 
court I have considered the amended com- 
plaint as charging a conspiracy to discrimi- 
nate against plaintiffs begun in 1951 through 
the imposition of the alleged requirement 
that plaintiffs bid for first-run pictures with 
or against Egyptian Drive-In Theater with- 
out permitting plaintiffs to bid competi- 
tively for first-run pictures against the 
theaters of Fox Midwest located in Marion 
and West Frankfort. I have assumed as 
true that this practice has resulted in loss 
to the plaintiffs and has been to the advan- 
tage of the said theaters of Fox Midwest; 
also that interstate commerce has been 
affected. 

It has been observed that plaintiffs make 
no contention that the requirement by the 
distributor defendants of competitive bidding 
between plaintiffs and the Egyptian Drive- 
In Theater is improper. No attack is made 
upon the legality of this arrangement. The 
complaint is that distributor defendants 
have refused to accede to plaintiffs’ oral 
and written requests that plaintiffs be given 
the right to bid for first-run motion pic- 
tures against said theaters of Fox Midwest 
located in West Frankfort and Marion. To 
secure such privilege is the object of the 
equity side of this suit and the claim for 
damages is grounded upon denial of this 
privilege since 1951 when the bidding ar- 
rangement above described was begun. 


[Competitive Trade Area] 


The geographical and other facts as al- 
leged in the complaint are as follows: The 
Egyptian Drive-In Theater is located five 
miles from Herrin. The city of Marion is 
located ten miles and the city of West 
Frankfort eleven miles from Herrin. The 
three cities are connected by paved roads 
and are in the same trade area. The thea- 
ters of Fox Midwest in Marion and West 
Frankfort are in direct competition with 
plaintiffs’ theaters in Herrin. 


The court takes judicial notice that the 
cities of Herrin, Marion and West Frank- 
fort are incorporated municipalities each 
separated from the others by several miles 
of rural area in which are located certain 
small villages. Herrin and Marion are in 
Williamson County of which Marion is the 
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county seat, while West Frankfort is in 
Franklin County, approximately twelve miles 
directly north of Marion and seven miles 
directly south of Benton, the county seat 
of Franklin County. The first-named three 
cities are so located as to form an irregular 
triangle of which Herrin is the western 
apex. The general census of 1950 listed the 
four cities as having populations as follows: 
Herrin, 9,331; Marion, 10,459; West Frank- 
fort, 11,384; and Benton, 7,848. 

Though it be true that the three cities in 
question lie in a competitive trade area and 
because of connecting highways the thea- 
ters in Marion and West Frankfort are in 
direct competition with those in Herrin, 
reason teaches that such competition can- 
not be as direct or of the same character 
as the competition between theaters of simi- 
lar size and quality lying in or near and 
serving the same city. The fact that competi- 
tive bidding is required between the thea- 
ters in and near Herrin under conditions 
which prevail there does not demand that 


the requirement be extended to theaters in | 


other and distinct municipalities separated 
by rural areas just because they are located 
in the same general trade area and thus 
are competitors for the theater patronage 
throughout the area. If such were the law, 
the system of competitive bidding would 
have to be extended so as to become un- 
wieldy and impractical. No authority has 
been produced that holds a requirement of 
competitive bidding to be illegal in a suit- 
ably competitive area within and adjacent 
to a small city and no attack is here made 
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on the existing arrangement at Herrin. If 
such attack were made, the Egyptian Drive- 
In Theater would be an indispensable party. 
Nor has any authority been produced which 
holds that because a system of competitive 
bidding has been established between com- 
peting, separately owned theaters in one 
municipality that a court of equity has 
power to require that competing theaters 
in other municipalities in the same trade 
area be included in such requirement. In 
absence of such authorities and following 
what seems to be a practical line of reason- 
ing under the authorities that have been 
adduced, my conclusions are: (1) That 
plaintiffs’ amended complaint does not make 
out a violation of the so-called Clayton Act, 
or the Sherman Anti-Trust Act, or the 
Robinson-Patman Act; (2) nor a claim for 
damages upon which relief can be granted; 
and (3) fails to make out a case for equi- 
table or injunctive relief. 


[Public Interest] 


The amended complaint seems inade- 
quate, also, in that it fails to state any 
facts from which it may be concluded that 
the public interest has been injuriously 
affected by the alleged conspiracy or that 
Fox Midwest has had any part in it except 
the bare allegation that the conspiracy was 
between the distributor defendants and Fox 
Midwest. 

The amended complaint is dismissed as 
not stating a claim upon which relief can 
be granted. 


[1 68,186] The Balian Ice Cream Co., Inc. v. Arden Farms Co., et al. 
In the United States Court of Appeals for the Ninth Circuit. Nos. 13,578 through 


13,592. Filed October 31, 1955. 


Upon appeals from the United States District Court for the Southern District of 
California, Central Division. Lron R. YANKwicu, District Judge. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Practices—General Price Reduction in Local Area—Effect 
Upon Competition—Legality—A manufacturer of dairy products and its subsidiary com- 
panies did not unlawfully discriminate in prices against competing ice cream manu- 
facturers in the Los Angeles area when the manufacturer reduced the prices on all of its 
ice cream products in the area, with the exception of the prices for “diced” ice cream 
produced exclusively by the manufacturer, and did not reduce its prices for such products 
in other states. A differential in price, in and of itself, does not constitute unlawful price 
discrimination, and there is no presumption that a price discrimination results merely 
because there is a price differential in various areas. In the instant action, there was no 
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price differential between competing purchasers of goods shipped in interstate commerce, 
and the manufacturer had not embarked upon a plan to destroy its competitors in the 
Los Angeles area by selling goods shipped in interstate commerce at a loss in the area. 
There was no proof of any destruction of competition or probability that any competitor 
would be destroyed or eliminated. An intent to destroy competition is not an essential 
element of price discrimination. Furthermore, there was no causal connection between 
the different prices of ice cream sold by the manufacturer in other states and any damage 
sustained by the competing manufacturers as a result of the lowering of prices in the 
Los Angeles area. There was no reason for uniformity of price throughout the different 
areas, and the difference in price between various areas did not substantially lessen com- 
petition or tend to create a monopoly in ice cream products. 


See Price Discrimination, Vol. 1, J 3505.390, 3508.345. 


Price Discrimination—General Price Reduction in Local Area—Defenses—Meeting 
Competition—A manufacturer of dairy products and its subsidiary companies did not 
unlawfully discriminate in prices against competing ice cream manufacturers in the Los 
Angeles area when the manufacturer reduced the prices on all of its ice cream products 
in the area, with the exception of the prices for “diced” ice cream produced exclusively 
by the manufacturer, and did not reduce its prices for such products in other states. It 
was found that the prices at which the manufacturer sold its ice cream products in the 
area were set up in good faith to meet the lawful and equally low prices of its competitors. 
Even if discrimination existed and tended to have the proscribed results, the meeting 
competition finding constituted a defense. Under the circumstances of the case, the manu- 
facturer was not required to establish the lawfulness of the prices which it claimed to 
meet, Even assuming that the manufacturer had gone beyond the technical limits of 
meeting an equally low price of a competitor-and set its prices lower than any competitor, 
there would not have been a violation of the law. There was no true blanket price cut, 
since “diced” ice cream was held at a high level. The price reduction was unquestionably 
necessary in the opinion of the manufacturer to eliminate a great many of the chiselling 
cuts, special advantages, and rebates given by its competitors in the area. The statutory 
exception to price changes in response to changing conditions affecting goods, which is 
supposed to provide a defense for price discrimination, was not applicable. 


See Price Discrimination, Vol. 1, § 3510.51, 3515.44. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Proof of Unlawful Conspiracy—Joint 
Action.—A manufacturer of dairy products and its subsidiary companies did not violate 
the Sherman Act when the manufacturer reduced the prices on its ice cream products in 
the Los Angeles area and did not reduce such prices in other states. There was no joint 
action by the manufacturer and its alleged satellites in depressing prices; therefore, the 
action taken was not illegal in and of itself. 


See Combinations and Conspiracies, Vol. 1, { 2005.400; Monopolies, Vol. 1, { 2610.622. 


Clayton Antitrust Act 


Exclusive Dealing—Practices—Purchase of Stock in Seller—Exclusive Sale of Product 
—Legality—An ice cream manufacturer which alleged that one of its competitors pur- 
chased a large block of shares of preferred stock in a food store chain, that thereafter 
the chain sold the competitor’s ice cream exclusively, and that consequently it lost the ice 
cream business of the chain failed to establish a violation of Section 3 of the Clayton Act 
where it was found that the competitor had not entered into any exclusive dealing contract. 


See Exclusive Dealing, Vol. 1, J 4009.100, 4009.455. 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
Courts—Joinder of Federal and Non-Federal Causes of Action—Causes of action based 
upon alleged violations of the Federal antitrust laws and the California antitrust laws 
and joined in a federal court action on the basis of diversity of citizenship were improperly 
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Such a joinder cannot be justified on the ground that the federal court had 


jurisdiction over the federal causes and therefore, under the doctrine of pendent juris- 
diction, also had authority to hear the non-federal cause. 


See Combinations and Conspiracies, Vol. 1, § 2335.05; Private Enforcement and Pro- 


cedure, Vol. 2, f 9007. 


For the appellant: 
Richard B. Hoegh, Los Angeles, Cal. 


Shephard, Mullin, Richter & Balthis; Gordon F. Hampton; and 


For the appellees: Gibson, Dunn & Crutcher; Henry F. Prince; Julian O. von 
Kalinowski; Cosgrove, Cramer, Diether & Rindge; Leonard A. Diether; and Jesse R. 


O’Malley, Los Angeles, Cal. 


Affirming a decision of the U. S. District Court, Southern District of California, 
Central Division, 1952 Trade Cases {| 67,266; for a prior decision of the Court, see 1950-1951 


Trade Cases { 62,742. 


Before: SrepHENS and Fer, Circuit Judges, and Line, District Judge. 


[Price Reduction Attacked] 


James Acer Fee, Circuit Judge [Jn full 
text|: Plaintiffs brought fifteen separate ac- 
tions against defendants under §4 of the 
Clayton Act, claiming violations of the fed- 
eral anti-trust laws. The basic claim was 
that each plaintiff who is an independent ice 
cream manufacturer or distributor in the 
Los Angeles area sustained injury when 
Arden Farms Co., which operates in the 
manufacture and distribution of dairy products 
in the same area, lowered its prices upon ice 
cream in this area alone. Prices on all of 
its ice cream products were reduced with 


the exception of prices upon “diced” ice 
cream manufactured by Arden exclusively 
and just being introduced on the market. 
The gist of the complaint was that Arden 
operated in the northwest states and in 
Arizona and that discrimination was proved 
because the price level upon like products 
in these states was not made to conform to 
the Los Angeles price level. 


[Trial Court Ruling] 


Findings of fact of the trial court were 
extensive: Based thereon, the court held 
that the statute had not been violated and 


1 “Findings of Fact 

66% * * 

“3 In these Findings of Fact and in the Con- 
clusions of Law which follow, unless otherwise 
noted herein, the terms hereinafter listed shall 
have the definition and meaning set opposite 
each: 

“Los Angeles Area—All of Los Angeles County 
and some portions of San Bernardino, River- 
side, Ventura, Santa Barbara and Orange 
Counties, all of said counties being located in 
the State of California. 

“Tee Cream Products—One or more of the 
following: Ice cream, sherbet, ice milk, ice 
cream mix and ice milk mix in all forms and 
grades and various frozen novelties containing 
one or more of the following: Ice cream, ice 
milk or water ice. 

“Milk Products—Milk and certain related 
products. 

‘Tee Cream Distributing Subsidiaries—De- 
fendants Frigid Process Company, Inc., and 
Ritz Ice Cream Corp. (subsidiaries of Arden 
Farms Co., a Delaware corporation) who manu- 
factured, sold or distributed ice cream” products 
at wholesale in the Los Angeles area. 

“Diced Cream—A packaged individual serving 
of ice cream, sherbet, or ice milk of standard- 
ized quality which has been packaged by a 
certain patented machine. 

“Jobber or Distributor—A person, firm or 
corporation in the business of buying ice cream 
products from manufacturers at wholesale in 
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large quantities and selling same to retailers 
in smaller quantities. 

“4 Plaintiff, The Balian Ice Cream Co., Inc., 
is a California corporation with its principal 
place of business in Los Angeles County, Cali- 
fornia. Said plaintiff is a manufacturer of ice 
cream products and sells such products at 
wholesale to route-delivered customers in a por- 
tion of the Los Angeles area. 

“5 (a) There are two defendants herein hav- 
ing the name Arden Farms Co. One of said 
defendants is a Delaware corporation (some- 
times hereinafter referred to as ‘Arden’) with 
its principal place of business in Los Angeles 
County, California. Arden is engaged among 
other things in the business of manufacturing 
ice cream products and selling same at whole- 
sale to route-delivered and jobber customers in 
the States of California, Washington, Oregon, 
Idaho and Montana. Arden has four ice cream 
products manufacturing plants in California; 
they are located at Los Angeles, San Diego, 
Fresno and Oakland. Arden has one ice cream 
products manufacturing plant in Oregon and 
two in Washington. Arden is also engaged in 
the business of producing and purchasing milk 
and from a portion thereof manufactures cer- 
tain related products. Arden is also engaged — 
in the business of selling milk products at 
wholesale and at retail in the States of Cali- 
fornia and Washington. 

“(o) The other defendant herein having the 
name of Arden Farms Co. is an Arizona cor- 
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that no actionable discrimination had been 
practiced. Judgment for defendants fol- 
lowed. Plaintiffs took these appeals, which 
are now consolidated. 


[Contentions] 


The contentions are: (1) By establishing 
a blanket price cut on ice cream in the Los 
Angeles area, defendants had discriminated 
in price upon a territorial basis by main- 
taining at the same time higher prices for 
the same products in other areas, such as 
the northwest. (2) It is claimed that the 
District Court required plaintiffs to prove 
that Arden was motivated by a purpose or 
intent to harm a competitor, whereas it is 
contended the statute does not require such 
proof. (3) It is claimed that the District 
Court required plaintiffs to disprove the ex- 
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istence of an alleged affirmative defense that 
Arden was meeting in good faith the equally 
low price of a competitor when it made the 
differential in prices in the Los Angeles 
area, whereas the statute placed the burden 
of pleading and proof upon the defendants. 
(4) Further, it was claimed under the facts 
of the instant case that even this affirmative 
defense was not available to Arden under 
the statute for these reasons. Arden, it is 
said, (a) did not meet “individual competi- 
tive situations,” but blanketed a local area 
with a market-wide price cut, (b) took such 
action offensive in nature rather than of a 
limited defensive character, and (c) did not 
show that any competitor’s price it claimed 
to meet was a lawful price or that its 
lowered price was for a product of the same 
grade and quality as that of a competitor or 
for sales of the same quantity. 


poration (sometimes hereinafter referred to as 
‘Arden of Arizona’) with its principal place of 
business in Phoenix, Arizona. Said defendant 
is a wholly owned subsidiary of Arden and is 
engaged in the business of manufacturing ice 
cream products and selling same at wholesale 
to route-delivered and jobber customers in the 
State of Arizona. Said defendant has an ice 
cream products manufacturing plant in Phoenix, 
Arizona se) > * 

““(e) Defendant Equipment Enterprises, Inc., 
is a California corporation with its principal 
place of business in Los Angeles County, Cali- 
fornia. Said defendant is a wholly owned sub- 
sidiary of Arden and does not manufacture, 
distribute or sell ice cream products, milk prod- 
ucts or any other related products. 

“(d) Defendant Market Wholesale Grocery 
Co. is a California corporation with its principal 
place of business in Los Angeles County, Cali- 
fornia. Said defendant is engaged in the busi- 
ness of selling groceries and related products at 
wholesale in the Los Angeles area but it does 
not manufacture, distribute or sell ice cream 


products, milk products or any other related 
DROCUCtS ca mawers 
“(e) Prior to January 1, 1951, defendant 


Frigid Process Company, Inc., was a California 
corporation (sometimes hereinafter referred to 
as ‘Frigid’) with its principal place of business 
in Los Angeles County, California. Said de- 
fendant at all times referred to in the complaint 
herein prior to January 1, 1951, was a wholly 
owned subsidiary of Arden and had an ice 
cream products manufacturing plant in Oakland 
and South Pasadena. Frigid was engaged pri- 
marily in the business of manufacturing frozen 
novelties and selling same at wholesale to other 
ice cream products manufacturers and to job- 
bers in Oakland and in the Los Angeles area. 
On January 1, 1951, the assets of said defendant 
were sold to third parties. Since said latter 
date Arden has not owned any stock of said 
defendant nor has it had any interest in or 
control of said defendant. 

“(f) Prior to January 1, 1950, Ritz Ice Cream 
Corp. was a California corporation doing busi- 
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ness as the Holly-Maid Ice Cream Co. (some- 
times hereinafter referred to as ‘Holly-Maid’) 
with its principal place of business in Los 
Angeles County, California. Said defendant at 
all times referred to in the complaint herein 
prior to January 1, 1950, was a wholly owned 
subsidiary of Arden. * * * On or about Janu- 
ary 1, 1950, said defendant merged with Arden 
and on or about said date Ritz Ice Cream Corp. 
ceased to exist as a Separate entity. 


“(g) Defendant Diced Cream of America Co. 
is a Delaware corporation (sometimes herein- 
after referred to as ‘Diced’) with its principal 
place of business located in Los Angeles County, 
California. Said defendant is engaged primarily 
in the business ef leasing machines upon which 
it owns patents for packaging an individual 
serving of ice cream, sherbet or ice milk of a 
standardized quality under the trade name of 
‘Diced Cream,’ and in the business of selling 
cartons for use in said machines. The considera- 
tion for all of the cammon stock of said de- 
fendant was paid for by Arden and the stock 
was issued to voting trustees pursuant to a 
Voting Trust Agreement. The corresponding 
voting certificates were issued to Arden and on 
September 1, 1949, Arden distributed to its 
stoclcheldcts all of said voting trust certificates. 

* & 

“6. For several years prior to November 21, 
1949, and particularly during that portion of the 
year 1949 up to November 21, 1949, the business 
of selling ice cream products in the State of 
California and particularly in the Los Angeles 
area had been very competitive. During said 
period Arden and its ice cream distributing sub- 
sidiaries sold their respective ice cream prod- 
ucts at wholesale in virtually every city and 
local community throughout the Los Angeles 
area, but many of their competitors sold their 
ice cream products at wholesale in only a por- 
tion of the Los Angeles area and some in only 
one or two cities or local communities in said 
Los Angeles area. The plaintiff sold its ice 
cream products only in a portion of the Los 
Angeles area. Every ice cream products manu- 
facturer and jobber in the Los Angeles area, 
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[Defendant's Business] 


Arden is one of the largest dairy products 
firms in the west. It owns in Los Angeles 
an ice cream plant which is one of the 
largest in the United States. It does some 
interstate shipping out of its Portland, 
Oregon, office into the State of Washington 
and out of its Spokane, Washington, divi- 
sion to Idaho and Montana. It sells at 
Seattle, Washington, and at Los Angeles, 
California, ice cream to interstate carriers. 
The Arizona subsidiary obtains from Arden 
at Los Angeles ice cream products for sale 
in Arizona and for use on an interstate 
carrier. The San Diego plant distributes ice 
cream products in Mexico. In addition, 
Arden is the only manufacturer in California 
which produces or sells a patented product 
known as “diced cream.” 


Cited 1955 Trade Cases 
Balian Ice Cream Co., Inc. v. Arden Farms Co. 
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[Ice Cream Industry] 


There are various levels in the ice cream 
industry. One is known as “wholesale 
route-delivered customers,’ and another con- 
sists of the “distributors” or “jobbers.” 
There is also an institutional type of ice 
cream customer known as “bid business.” 


Although, during World War II, there 
was a great increase in ice cream sales, after 
the war there was a marked decrease for 
several years and keen competition pre- 
vailed in the Los Angeles area. Arden 
introduced diced cream in 1947, and plain- 
tiffs claim Arden started an offensive to 
drive ordinary ice cream out of the market 


in June, 1949. 
[Trial Court’s Findings] 


The first proposition is that the findings 
of fact were all in favor of defendants and 


large and small, including the plaintiff, is and 
was a competitor of Arden and of its ice cream 
distributing subsidiaries. The business of Arden 
and of its ice cream distributing subsidiaries in 
selling ice cream products at wholesale were 
and are substantially and adversely affected by 
competitive conditions in every such city or 
local community. * * * 

“7 For a number of years prior to the trial 
of this action, practically all the ice cream 
products manufacturers including Arden and its 
ice cream distributing subsidiaries selling at 
wholesale in the State of California published 
price lists of their respective ice cream products 
although there was no legal requirement for 
such publication. For several years prior to 
November 21, 1949, said published price lists 
did not represent the actual selling prices at 
wholesale of a substantial quantity of ice 
cream products sold in said area. During such 
period competitors of Arden and its ice cream 
distributing subsidiaries in the Los Angeles 
area made numerous changes and deviations 
from their respective published price lists re- 
sulting in lower selling prices for ice cream 
products thus enabling said competitors to gain 
a larger share of the ice cream products trade 
in said area. During said period said competi- 
tors were offering and gave inducements to 
prospective customers at wholesale, such as 
gratuities, rebates and discounts, free services, 
free material and equipment, free use of ma- 
terial and equipment, and the like, as a means 
of selling their respective ice cream products. 
During said period said competitors in the Los 
Angeles area and other areas in the State of 
California offered to sell and sold ice cream 
products at wholesale at prices as low or lower 
than the prices (after any and all rebates and 
discounts) established by Arden on November 
21, 1949, hereinafter referred to, for ice cream 
products of like grade, quality and quantity in 
said areas. For some time prior to November 
21, 1949, competition in the business of selling 
ice cream products at wholesale in said areas 
was so intense that the price structure for said 
products was very badly broken down. Said 
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competitive activities of said competitors sub- 
stantially and adversely affected the ice cream 
products business of Arden and of its ice cream 
distributing subsidiaries in said areas. 

“8 For several years prior to November 21, 
1949, and particularly during that portion of 
the year 1949 up to November 21, 1949, Arden 
and its ice cream distributing subsidiaries, in 
order to retain their customers and to gain new 
ones, in many instances met or attempted to 
meet the lower competitive prices of their com- 
petitors in the State of California and particu- 
larly in the Los Angeles area in the sale of 
their respective ice cream products. During 
said period Arden and its ice cream distribut- 
ing subsidiaries in said areas made numerous 
changes and deviations from their respective 
published price lists to meet or in attempting 
to meet said lower competitive prices of their 
competitors in said areas. The average net 
selling price for all ice cream products sold by 
Arden gradually declined during the year 1949. 
* * 

“9 In 1946 and 1947 there came into being 
a product known as Foster Freeze, an ice milk 
product which spread rapidly through the estab- 
lishment of stores where soft ice milk was 
sold. Similar stores had existed before but the 
Foster product gave impetus to their growth. 
In 1948 and that portion of the year 1949 prior 
to November 21, 1949, stores and business estab- 
lishments in the State of California and par- 
ticularly in the Los Angeles area selling soft 
ice milk were in competition with stores and 
business establishments selling ice cream prod- 
ucts and the former were successful in securing 
a substantial portion of the ice cream products 
trade in said areas. ‘The ice cream products 
business of Arden and of its ice cream dis- 
tributing subsidiaries was substantially and 
adversely affected by the competition from the 
sale of said soft ice milk. 

“10, During the period here involved a num- 
ber of ice cream products manufacturing plants 
in the Los Angeles area and other areas in the 
State of California (sometimes hereinafter re- 
ferred to as ‘captive creameries’) were owned 
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against plaintiffs. We have examined the 
evidence and find that none of the findings 
was clearly erroneous. 


Some of the factual contentions of plain- 
tiffs, not proven to the trier of fact, follow. 


[Exclusive Dealing] 


It was claimed that Arden bought a large 
block of shares of preferred stock in the 
Shopping Bag Food Stores for $200,000.00, 
and that, as a result thereof, this chain has 
sold Arden ice cream exclusively, while 
Balian, one of the plaintiffs, simultaneously 
lost the ice cream business of Shopping 
Bag. From this it was sought to make out 
a violation of 15 U. S. C. A. §14. But the 
trial court found that Arden entered into no 
exclusive dealing contract with any of its 
customers, and the finding was not clearly 
erroneous. 


by large grocery chains or other chain retail 
outlets, and such plants manufactured ice cream 
products solely for such owners. The number 
of such plants increased during the years 1948 
and 1949. The retail outlets supplied by cap- 
tive creameries in said areas sold certain of said 
ice cream products so manufactured by captive 
creameries during the year 1948 and that por- 
tion of the year 1949 prior to November 21, 
1949, at prices lower than the wholesale prices 
for ice cream products of like grade, quality or 
quantity being charged by other ice cream 
products manufacturers in said areas including 
Arden and its ice cream distributing sub- 
sidiaries. The quantity of ice cream products 
sold by the retail outlets supplied by captive 
creameries in said areas was substantial. Other 
markets, chains and independent stores in said 
areas, having no interest in captive creameries, 
in order to meet said prices of the retail outlets 
supplied by captive creameries demanded lower 
prices at wholesale from their respective ice 
cream products manufacturers. Customers of 
Arden and its ice cream distributing subsidi- 
aries were in competition with retail outlets 
supplied by captive creameries and said cus- 
tomers made demand on Arden and its ice 
cream distributing subsidiaries for lower prices 
at wholesale for ice cream products in order to 
sell at competitive prices. * * * 


“11. The total quantity of ice cream products 
sold by Arden and its ice cream distributing 
subsidiaries in the State of California and in the 
Los Angeles area for the years 1946 to and in- 
cluding the year 1950 are as follows: 


State of 


Los Angeles Area California 


T94G ee es 7,191,396 gals. 11,057,662 gals. 
1947. 6,471,274 gals. 9,166,377 gals. 
TOASS ita a Sea eek 5,029,405 gals. 7,783,031 gals. 
[94 Se roniete reas 4,376,617 gals. 6,876,637 gals. 
Ces Ok Noe 4,200,673 gals. 6,803,312 gals. 


“The decline in gallonage was substantially 
due to competitive conditions herein found to 
exist in the Los Angeles area and other areas 
of the State of California, and to other competi- 
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[Price Discrimination] 


It was contended that on Saturday, No- 
vember 19, 1949, effective Monday, Novem- 
ber 21, 1949, while continuing without 
change its prices in the northwest and Ari- 
zona, Arden cut the price of ice cream in 
the Los Angeles area with great secrecy. 
The price cut in ordinary ice cream sup- 
posedly was intended to convert customers 
to the use of diced ice cream, which, of 
course, cost more. Arden’s Vice-President 
Tongue pointed out that the price of diced 
cream was not cut because “it is an article 
we were introducing into the market.” 

Plaintiffs contended they felt the price cut 
in two different ways. Quite a number of 
them attemped to maintain their volume by 
cutting prices in line with Arden. Others did 
not cut prices on certain items or did not 


tive conditions shown by the evidence in this 
action. 

“12. The percentage of ice cream products in 
gallons sold by Arden and its ice cream dis- 
tributing subsidiaries in the Los Angeles area 
to the total ice cream products in gallons manu- 
factured by all ice cream products manufac- 
turers in the Los Angeles area for the years 
1946 to and including 1950 are as follows: 


1 OAG eae cre coe eerie ss 23% 
BGG Ce cabereg ad om ee esha eee 22% 
doo eiheenmitnteno sist p67 20% 
WAS a cmon cede ty Pcs hae: 18% 
LIL Oecd aBtntbhee dan alee 17% 


“The decrease in sales was substantially due 
to competitive conditions herein found to exist 
in the Los Angeles area and to other competi- 
tive conditions shown by the evidence in this 
action. 

“13. * * * The percentage of ice cream prod- 
ucts in gallons sold by plaintiff and the plain- 
tiffs in said fourteen actions in the Los Angeles 
area to the total quantity of ice cream products 
in gallons manufactured in the Los Angeles 
area during said years was as follows: 


DOGG eee onc Teale tess ches 11% 
nS iy eee pete Reamer eer 11% 
BS 2S eae neice meee aa A 13% 
SLES pein rere mee aa 13% 
iS 5) 0 Menarini ene 13% 


‘14. During the year 1948 and that portion 
of the year 1949 prior to November 21, 1949, 
Arden made continuous efforts to meet the 
competitive conditions herein found and other 
competitive conditions shown by the evidence 


‘in this action, by bringing out new items in its 


line of ice cream products, increasing its ad- 
vertising and merchandising campaigns and 
instilling more life into its sales organzation. 
Said efforts were not successful in stopping 
Arden’s continuous decline in the total sales 
of ice cream products in the State of California 
nor in the Los Angeles area * * *, 

“15. The main items of cost in the manufac- 
ture of ice cream products are butterfat, serum 
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cut prices sufficiently to hold their volume. 
In all cases, plaintiffs claimed to have suf- 
fered extensive losses of revenue as com- 
pared with their operations at their price 
scale existing immediately before the price 
cut. Arden’s revenue in the Los Angeles 
area was likewise reduced by the price 
cut. It was said that the price cut in late 
1949 came at the most critical and difficult 
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time of the year for those companies solely 
dependent upon ice cream. In the middle of 
July, 1950, several of the ice cream manu- 
facturers and distributors made an effort, : 
which was ineffectual, to restore their prices 
to the level existing before the cut. 


It was also contended by plaintiffs that 
Arden was so fearful that its income would 
not keep up after the price cut that they 


solids and labor, the latter customarily being 
measured in man hours. For some time prior 
to November 21, 1949, the cost of said items 
to Arden, in general, gradually declined and 
continued to decline until May, 1950. During 
1949 and 1950 the cost of butterfat was at its 
lowest point in May, 1950. 


‘16. From the latter part of December, 1948, 
until November 21, 1949, the officers and direc- 
tors of Arden were very critically concerned 
with said competitive conditions. The pub- 
lished price lists at wholesale of ice cream 
products manufacturers in the State of Cali- 
fornia and in the Los Angeles area were un- 
realistic. On November 14, 1949, it was the 
conclusion of said officers and directors, after 
long and mature consideration, that there was 
only one way to remedy the situation created 
by the competitive conditions herein found to 
exist and other competitive conditions shown 
by the evidence in this action and that was for 
Arden to establish lower prices at wholesale for 
its ice cream products in order to compete with 
said competitive conditions. On or about No- 
vember 19, 1949, Arden published a new price 
list reducing the prices at wholesale for its 
respective ice cream products except frozen 
novelties and Diced Cream. The prices of said 
latter products remained the same. Said pub- 
lished price list became effective on November 
21, 1949, and will sometimes hereinafter be 
referred to as the ‘price reduction of Arden.’ 
The prices (after any and all rebates and dis- 
counts) established by Arden in thie Los An- 
geles area and in other areas of the State of 
California on said date were not lower than 
the prices at wholesale of its competitors on 
or before November 19, 1949, for ice cream 
products of like grade, quality and quantity in 
the Los Angeles area and other areas in the 
State of California. The prices established by 
the price reduction of Arden were in effect until 
October 18, 1950, when said prices were in- 
ereased by reason of Arden’s increased costs. 


“47. Said officers and directors, concurrently 
with said price reduction, in order to bring all 
items of expense to a minimum, initiated and 
put into effect a series of changes in Arden’s 
methods of manufacturing, distributing and 
selling its ice cream products, resulting in the 
elimination of all unnecessary expenses, the 
reduction of personnel, the reduction of adver- 
tising expenses, the reorganization of Arden’s 
sales department and manufacturing depart- 
ment, and the simplification of Arden’s line of 
ice cream products. Said changes resulted in 
a substantial decrease in the total cost to Arden 
of the ice cream products manufactured, dis- 
tributed and sold by it. 

“18, The prices established by the price re- 
duction of Arden and the sale by it of ice 
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cream products at such prices were made in 
good faith to meet the lawful and equally low 
prices of its competitors in the sale of ice 
eream products of like grade, quality and quan- 
tity, and were made by reason of competitive 
conditions herein found and other competitive 
conditions shown by the evidence in this action. 
The action of the officers and directors of Arden 
in establishing said price reduction and the 
prices so established by Arden for its ice cream 
products was justified by business and economic 
considerations of the type which reasonable 
men take into consideration in making such a 
decision when confronted with said competitive 
conditions and other factors affecting Arden’s 
business, such as, diminishing sales. The action 
of Arden in establishing said prices and selling 
its ice cream products at such prices was 
reasonable. 

‘19. Frigid reduced the prices at wholesale 
of its frozen novelties on October 24, 1949. It 
did not thereafter prior to the trial of this 
action reduce the prices of its frozen novelties. 
In the latter part of November, 1949, Frigid 
reduced the price at wholesale of its bulk and 
packaged ice cream to its route-delivered cus- 
tomers. Said price reduction will sometimes 
hereinafter be referred to as the ‘price reduc- 
tion of Frigid.’ The quantity of bulk and 
packaged ice cream sold by Frigid to its route- 
delivered customers was small as compared to 
its total business. The prices established by 
the price reduction of Frigid and the sale by it 
of ice cream products at such prices [were 
made to meet the prevailing prices] on or 
about that time in the ice cream products in- 
dustry in the Los Angeles area, and by reason 
of the competitive conditions herein found and 
other competitive conditions shown by the evi- 
dence in this action. The prices (after any 
and all rebates and discounts) established by 
the price reduction of Frigid in the Los An- 
geles area were not lower than the prices at 
wholesale of its competitors prior to and at 
the time of said reduction for ice cream prod- 
ucts of like grade, quality and quantity in 
the Los Angeles area. At no time here in 
question did any defendant other than Frigid 
set or attempt to set the prices at which Frigid 
sold its ice cream products. 

“90, The prices established by the price re- 
duction of Frigid and the sale by it of ice 
cream products at such prices were made in 
good faith to meet the lawful and equally low 
prices of its competitors in the sale of ice cream 
products of like grade, quality and quantity 
and were made by reason of competitive con- 
ditions herein found and other competitive con- 
ditions shown by the evidence in this action. 
* * * 

‘91, Holly-Maid reduced the price at whole- 
sale of its ice cream products on November 30, 
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discharged a great many salesmen from the 
ice cream sales department and reduced 
their refrigeration repair staff. A contention 
is also made that Arden pared down its ice 
cream advertising budget and cut mechanical 
cabinet expenses to the bone. Plaintiffs also 
claim that Arden was able to recoup its 
losses from other geographical areas and 
from profits from the sales of milk, cream, 


Court Decisions 
Balian Ice Cream Co., Inc. v. Arden Farms Co. 


Number 35—86 
11-18-55 


skim milk, powdered milk, 4sutter, cottage 
cheese, eggs, salad dressing and related 
products. 

The “blanket price cut,” so called in this 
area, was unquestionably necessary in the 
opinion of Arden to eliminate a great many 
of the chiselling cuts, special advantages 
and rebates given by its competitors in this 
very area. It must be remembered that this 


1949, except frozen novelties and Diced Cream. 
The price of said latter products remained the 
same. Said price reduction will hereinafter 
sometimes be referred to as the ‘price reduction 
of Holly-Maid.’ The prices established by the 
price reduction of Holly-Maid and the sale by 
it of ice cream products at such prices were 
made to meet the prevailing prices on or about 
that time in the ice cream products industry in 
the Los Angeles area and by reason of the com- 
petitive conditions herein found and other com- 
petitive conditions shown by the evidence in 
thistactionttig* i 

“92. The prices established by the price re- 
duction of Holly-Maid and the sale by it of ice 
eream products at such prices were made in 
good faith to meet the lawful and equally low 
prices of its competitors in the sale of ice cream 
products of like grade, quality and quantity 
and were made by reason of competitive con- 
ditions herein found and other competitive 
conditions shown by the evidence in this action. 
* * * 

“23. On and subsequent to November 21, 1949, 
several substantial competitors of Arden, Frigid 
and Holly-Maid published price lists at whole- 
sale for and sold ice cream products in the 
Los Angeles area at prices lower than the 
prices established by and at which Arden, 
Frigid and Holly-Maid sold ice cream products 
of like grade, quality and quantity in the Los 
Angeles area on and after said date. 

“94, Arden of Arizona manufactures ice 
cream products in Phoenix, Arizona, and all 
of the ice cream products it manufactures are 
sold by it within the State of Arizona. There 
are a number of other ice cream manufacturing 
plants in the State of Arizona owned by third 
parties and all of the ice cream products manu- 
factured by said plants are sold in competition 
with the ice cream products sold by Arden of 
Arizona. The prices at which Arden of Arizona 
sold its ice cream products at wholesale from 
time to time were based on competitive condi- 
tions in the State of Arizona and upon its costs 
in said state. * * * 

“25. In September, 1949, Arden of Arizona 
began the sale of Diced Cream at wholesale to 
its customers in Arizona. On or about said 
time, Arden of Arizona did not have a ma- 
chine for packaging and processing Diced 
Cream but ordered such a machine the latter 
part of 1949, and it was installed in September, 
1950. During the period of that time that 
Arden of Arizona was acquiring and installing 
its own machine for packaging and processing 
Diced Cream, it purchased Diced Cream from 
Arden. Arden of Arizona, in most instances, 
acquired said Diced Cream from Arden with its 
own trucks at the manufacturing plant of Arden 
in Los Angeles and in a few instances, Diced 
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Cream was shipped by Arden to Arden of Ari- 
zona by public carrier f. 0. b. Los Angeles. The 
price at which Arden of Arizona sold Diced 
Cream in the State of Arizona during the period 
of time it purchased Diced Cream from Arden 
was substantially the same as that charged by 
Arden and its ice cream distributing subsidi- 
aries in the State of California. At all times 
after September, 1950, Arden of Arizona has 
packaged and processed all Diced Cream sold 
by it in Arizona. No ice cream products sold 
by Arden of Arizona were transported across 
state lines other than the Diced Cream men- 
tioned in this finding. 

“96. * * * Each defendant manufacturing, 
distributing and selling ice cream products, in 
making each and every decision with respect 
thereto, and in the establishment of each and 
every price, acted solely upon its individual 
judgment and without agreement or under- 
standing with or participation by any person, 
firm or corporation whether a defendant herein 
or not. 

“9O7, The respective price reductions made by 
Arden, Frigid and Holly-Maid were not the 
result of any concert of action, combination in 
the form of a trust or otherwise, conspiracy, 
plan, scheme or agreement among the defend- 
ants, or any one or more of them. 

“98, Each officer and director of Arden, each 
officer and director- of Frigid and each officer 
and director of Holly-Maid who had anything 
to do with the respective price reductions of 
said defendants, in so acting did not act in an 
individual capacity but within the scope of and 
in the course of his employment as such officer 
or director. The decisions of the officers and 
directors of each of said defendants * * * wasa 
decision with respect to a lawful business policy 
* e 

“29. The respective price reductions of Arden, 
Frigid and Holly-Maid were not drastic, and 
the prices at which each said defendant sold 
its ice cream products on and after said re- 
spective price reductions were not unreasonably 
low. Said price reductions and each of them 
bore a realistic and reasonable relation to the 
previous price changes and the prices charged 
by their respective competitors in the ice cream 
products market in the Los Angeles area and in 
other areas in the State of California. * * * 

“*30. No defendant, in the doing of any act 
or acts herein found or shown by the evidence, 
was actuated by any purpose, design or intent 
to restrain, lessen, stifle, burden or otherwise 
interfere with trade or commerce between the 
several states, or any part thereof, in the 
manufacture, distribution or sale of ice cream 
products, and no part of said trade or commerce 
was unlawfully restrained, lessened, stifled, 
burdened or otherwise interfered with by any 
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was not a true blanket cut, since the diced 
ice cream was held at a high level. There 
seems to be but little doubt that Arden 
expected the price cut might cause it a loss 
on this particular brand of ice cream upon 
which it was required by the condition to 
keep the price up. Farm from being im- 
pressed with the fact that Arden put on an 
austerity campaign in its own organization 


act of the defendants, or any one or more of 
them. 

“31. No defendant, in the doing of any act 
or acts herein found or shown by the evidence, 
was actuated by any purpose, design or intent 
to prevent or destroy competition or to injure or 
destroy plaintiff or plaintiff’s business or to ex- 
clude or eliminate plaintiff or any other person, 
firm or corporation from the business of manu- 
facturing, distributing or selling ice cream prod- 
ucts in the Los Angeles area, or in any other 
area, or in interstate commerce, or any part 
thereof. The Court makes no findings as to 
whether any act or acts of the defendants, 
or any of them, had any effect upon the busi- 
ness of plaintiff, or any profits derived there- 
from, or caused plaintiff any injury, for the 
reason that the Court finds that all of the acts 
of the defendants complained of were legal. 

“39. No defendant, in the doing of any act 
or acts herein found or shown by the evidence, 
was actuated by any purpose, design or intent 
to monopolize, nor did any defendant alone, or 
acting in concert, with others, attempt to 
monopolize the business of manufacturing, dis- 
tributing or selling ice cream products in the 
Los Angeles area, nor any other area, nor in 
interstate commerce, or any part thereof. No 
defendant alone, or acting in concert among 
themselves or with others, monopolized or had 
the power to monopolize said business, or any 
part thereof. No act or acts herein found or 
shown by the evidence, of any defendant, has 
had or now has a tendency to create a monop- 
oly in the ice cream products business in the 
Los Angeles area, or any other area, or in in- 
terstate commerce, or any part thereof. 

“23 There are a number of ice cream manu- 
facturing plaints in Washington and Oregon 
owned by third parties and all of the ice 
cream products manufactured by said plants 
are sold at wholesale in competiton with the 
ice cream products sold at wholesale by Arden 
in Washington, Oregon, Idaho, Montana and a 
small portion of Northern California served 
with ice cream products manufactured by Arden 
in Oregon. The prices at which Arden sold 
its ice cream products in Washington, Oregon, 
Idaho, Montana and the small portion of Nor- 
thern California served with ice cream manu- 
factured by Arden in Oregon at wholesale from 
time to time, were based on competitive con- 
ditions in said respective states and upon its 
costs in said respective states. 

“34. The prices charged by any defendant 
manufacturing, distributing or selling ice cream 
products in any state referred to herein, has 
and had no effect on the prices charged by the 
said defendant, or any other defendant, or by 
any other person, firm or corporation, manu- 
facturing, distributing or selling ice cream 
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in the Los Angeles area and tightened its 
belt to meet competitive conditions over a 
large area, we conceive the circumstance 
seems rather to emphasize the fact that it 
was attempting to meet competition. 

On October 11, 1950, one of the plaintiffs 
filed its action against Arden. A week later, 
Arden raised the price of some brands of 
ice cream, and in two further steps on De- 


products in any other state. By reason of 
competitive conditions and variations in costs 
existing in the respective states, there is no 
reason for any similarity between the prices 
at which the respective ice cream products 
are sold in each of the said states. 

“35. In September, 1947, Arden began the 
sale of Diced Cream in the Los Angeles area 
and since said time has continuously sold Diced 
Cream in said area. Diced Cream has not been 
sold by Arden in Oregon, Washington, Idaho or 
Montana. Shortly after Arden began the sale 
of Diced Cream in the Los Angeles area, cer- 
tain of its competitors in said area also sold a 
package of ice cream, sherbet or ice milk con- 
taining a single serving. * * * 

“96 No defendant or group of defendants in 
the Los Angeles area or in any area referred to 
herein, has or had a monopoly in the business 
of manufacturing, packaging, distributing or 
selling a packaged individual serving of ice 
Creal = a 

“27 The total quantity of Diced Ice Cream 
sold by Arden in 1949 and 1950 in the Los 
Angeles area was as follows: 


BUSTA Ves ah bag bho po bons 727,276 gals. 
LOGO ee Agr barren 580,032 gals. 


“39 In 1949 Arden made a net profit on the 
manufacture, distribution and sale of ice cream 
products in the Los Angeles area of approxi- 
mately $260,000.00, and in the year 1950 
Arden made a net profit on the same activities 
and in the same area of approximately 
$240,000.00. Said profit was and is reasonable. 

“40, There is no agreement, arrangement nor 
understanding between Arden and Shopping 
Bag Food Stores, referred to in the complaint 
as ‘Shopping Bag Markets or Shopping Bag 
Companies,’ nor between Arden and Mayfair 
Markets, referred to in the complaint also as 
‘Mayfair Companies,’ nor between Arden and 
Godfrey Food Company, Inc., referred to in the 
complaint as ‘El Rancho Market,’ nor between 
Arden and any other person, firm or corpora- 
tion in the Los Angeles area, or any other area, 
wherein the party other than Arden agreed to 
purchase all or any substantial part of its ice 
cream products from Arden, or wherein the 
party other than Arden agreed not to use or 
deal in ice cream products of any competitor 
of Arden or its ice cream distributing subsidi- 
aries 

“43. At all times here in question, the ice 
eream products manufactured by Arden in the 
State of Washington have been distributed and 
sold by it at wholesale in the States of Wash- 
ington, Idaho and Montana; the ice cream 
products manufactured by Arden in the State 
of Oregon have been distributed and sold by it 
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cember 15, 1950, and on January 13, 1951, 
increase its price to a level which is now 
apparently satisfactory to plaintiffs. The 
price war was thus at an end. Plaintiffs say 
that Arden was not in good faith in its 
concern about the loss of ice cream volume 
in this area and of certain combinations 
which tended to destroy its markets. Also, 
plaintiffs say it was not for the purpose of 
meeting the various devices of competitors 
and other lower prices introduced in the 
area and special favors given by others, but 
that the intent was to better the market for 
diced cream and to hurt their competitors 
financially. 


The court, however, found that Arden had 
actually acted in good faith to meet the low 
prices of some of its competitors. This find- 
ing is not destroyed because it failed to in- 
troduce evidence of the quality of the product 
of the competitor or the quantity of the 
sales of the competitor. It was not incum- 
bent upon Arden to establish, under the 
circumstances of this case, the lawfulness of 
the prices which it claimed to meet. And, 
even if Arden had gone beyond the technical 
limits of meeting an equally low price of a 
competitor and placed the price lower than 
any competitor, it would not have been a 
violation of this statute. The offensive ac- 
tion, which it is suggested Arden indulged 
in, means no more than that it did not ac- 
tually put in effect a blanket price reduction, 
but excepted one, diced ice cream, from the 
cut. This was not evidence of offensive 
action, but one of the necessities of com- 
petition. 

It is obvious that Arden, by selling ice 
cream products in the Los Angeles area at 


at wholesale in the States of Oregon and Wash- 
ington and in a small portion of Northern Cali- 
fornia; and the ice cream products manufactured 
by Arden in California have been distributed 
and sold by it at wholesale in the State of 
California. The total quantity of ice cream 
products (1) manufactured by Arden and trans- 
ported by it across state lines for direct sale 
to wholesale route-delivered customers and (2) 
manufactured by Arden and transported by it 
across state lines to its own distributing plants 
in other states does not exceed 3.08% of the 
total quantity of ice cream products manufac- 
tured by it. Of said 3.08% of ice cream prod- 
ucts only eight tenths of one per cent is 
transported by Arden across state lines for 
direct sale to wholesale route-delivered cus- 
tomers. Arden, in the manufacture, distribution 
and sale of ice cream products, was engaged 
in commerce among the several states. 

“44, At all times here in question, the plain- 
tiff manufactured, distributed and sold ice 
cream products at wholesale only in a portion 
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a lower price than it charged for like prod- 
ucts in other states, did not violate § 2(a) 
of the Clayton Act, as amended, 15 U. S. 
CafAc.§ 13a) 

Plaintiffs’ principal contention on appeal 
seems to be that, because they had an estab- 
lished price in the Los Angeles area at 
which they were making money, no one 
could cut the prices for the benefit of the 
public in that area unless it cut prices in 
every other area in which it did business. 
The implication of the arguments of plain- 
tiffs is that prices can never be lowered by 
a concern, which does any interstate busi- 
ness, in one area if it fails to make a 
corresponding cut in every locality where 
it does business. This postulate need not 
be debated under the facts here. It may be 
said Congress did not put a floor under all 
existing prices so these could never be 
lowered by a firm doing interstate business. 
Certain economists contend for this con- 
struction. Such a situation would not be in 
the public interest. The people are inter- 
ested in obtaining goods at the lowest price 
possible, if competition is not vitally affected 
thereby. The assumption suggested above 
would ring the death knell of competition. 
Even if it were shown that Arden undercut 
the prices of poorer quality products, it 
would not be unfair if the general purpose 
were to eliminate improper rebates and spe- 
cial concessions made by its competitors. 
Plaintiffs seem to urge as a defense that the 
prices which they were charging and the 
concessions which they made were in some 
instances illegal, but that, notwithstanding 
this fact, Arden could not fight against these 
by making a blanket cut on all ice cream 


of the Los Angeles area, and plaintiff, in the 
manufacture, distribution and sale of ice cream 
products, was not engaged in commerce among 
the several states. Plaintiff does not and did 
not at any time compete with any defendant 
herein selling ice cream products at wholesale 
in any area other than the Los Angeles area. 
* * & 


“45, * * * Any such differential in price did 
not substantially lessen competition or tend to 
create a monopoly in ice cream products for 
Arden in either state where any such differ- 
ential may have existed. 

le oe 

“47, Plaintiff has not suffered any damage 
by reason of any act or acts of the defendants, 
or any of them, alleged in the complaint for 
which recovery can be had under any federal 
anti-trust statute or law. 

tk * *? 

2 Amended by the Robinson-Patman Act, June 
19, 1936, c. 592, § 1, 49 Stat. 1526. 
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sold in the area. But it is well established 
that “Congress did not seek by the Robinson- 
Patman Act either to abolish competition or 
so radically to curtail it that a seller would 
have no substantial right of self defense 
against a price raid by a competitor.” * 


The court found also that there was no 
causal connection between the different prices 
of ice cream sold by Arden in Arizona, 
Washintgon and Oregon and any damage 
sustained by plaintiffs as a result of the 
lowering of prices in the Los Angeles area. 
There was absolutely no evidence in the 
record that the differentials as to sales in 
commerce or in other areas had any relation 
to any injury or damage which plaintiffs 
may have sustained. It is true that Arden in 
certain respects engages in interstate com- 
merce, but it does not follow that the price 
differential in different areas have any re- 
lation to each other, even if sales involving 
interstate commerce were given considera- 
tion. The finding of the court that the price 
differential between the different areas was 
not unfair as respects plaintiffs was well 
founded. The customers of Arden in the 
respective areas are not in competition with 
each other, and the products sold in each 
area are sold in competition with like 
products manufactured by others. The prices 
in each area are based upon the cost of 
production and competitive conditions based 
upon like products manufactured by others. 
Moreover, Arden had other competitors in the 
Los Angeles area besides plaintiffs. It did 
seventeen per centum of the business only. 
Therefore, Arden was doing business in a 
number of largely disconnected, homogeneous, 
competitive areas. There simply was no reason 
for uniformity of price throughout these areas. 
Any revenue loss to plaintiffs as a result of 
the lowering of prices is merely one of the 
results of local competition. 

It is also broadly stated in the argument 
that a differential in price in and of itself 
constitutes discrimination within the mean- 
ing of §2(a) of the Clayton Act, as amended. 

But this postulate is universal, arrived at 
with insufficient bases. ‘Congress was deal- 
ing with competition which it sought to 
protect and monopoly which it sought to 
prevent.” * There is no presumption set up 
anywhere that, merely because there is a 
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differential in various areas, necessarily a 
price discrimination exists. 


Plaintiffs seem to urge that, as competitors, - 
they were protected by the statute from any 
lowering of prices by Arden on its products 
over a local, intrastate area of California. 
Although it is admitted, neither the ma- 
terials nor the products so sold are shipped 
in interstate commerce, into which only 
three per centum of the products of Arden 
flow, the claim is made that Arden did not 
lower prices on products sold in local areas 
in other states far distant where entirely 
different competitive conditions prevailed. 
But it must be remembered that differentials 
are not proscribed in the language of the 
statute. The statute requires that there be 
some discrimination. 


It must be noted that there was not here 
involved a differentiation between purchasers 
from Arden of goods shipped in interstate 
commerce where the purchasers were in 
competition among themselves. This feature 
indicates a variance from Federal Trade 
Commission v. Morton Salt Co. [1948-1949 
TRADE Cases { 62,247], 334 U. S. 37. Arden 
did not embark upon a campaign by selling 
goods shipped in interstate commerce at a loss 
in a local area to punish or designedly try to 
cause loss to one weaker competitor. It had no 
design to eliminate such a competitor and put 
him out of business by giving guaranties 
against loss to its own sales customers, There- 
fore, the doctrine of Porto Rican American 
Tobacco Co. v. American Tobacco Co., 2 Cir., 
30 F. 2d 234, has no relation to the situation 
here. Such a pattern is not entirely unfamiliar 
in the history of unfair competition in this 
country. Standard Oil Co. v. United States, 
221 U. S. 1; United States v. American 
Zobacco, Go, 22) Ui, S: 106. And; clearly, 
Moore v. Mead’s Fine Bread Co. [1954 TRADE 
CASES J 67,906], 348 U. S. 115, 118, does not 
apply, as there is no proof here of any de- 
struction of competition or probability that 
any competitor would be destroyed or 
eliminated “as required by the amended 
§ Z(a) of the Clayton Act.” Also, the hold- 
ing of that case with respect to §3 of the 
Robinson-Patman Act, 15 U. S. C. A. § 13a, 
has no bearing here. As noted, there was an 
express finding of lack of “purpose of de- 
stroying competition or eliminating a com-- 


nn 


3 Standard Oil Co. v. Trade Commission [1950- 
1951 TRADE CASES Jf 62,746], 340 U. S, 231, 249. 
4 Staley Manufacturing Co. v. Federal Trade 
Commission, 7 Cir., 135 F. 2d 453, 455, cited and 


Trade Regulation Reports 


quoted in Standard Oil Co. v. Trade Commission 
[1950-1951 TRADE CASES f 62,746], 340 U. S. 
231, 249. 


1 68,186 


70,874 


petitor.” Consideration of §3 is no longer 
involved in this case since plaintiffs do not 
challenge this finding. 


[Injury to Competition—Intent] 


But, even if discrimination be found, it is 
not in and of itself denounced, but only when 
deleterious consequences are probable, 1. e., 
“where the effect of such discrimination may 
be substantially to lessen competition or 
tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit of 
such discrimination or with the customers 
of either of them.” 15 U. S. C. §13(a), as 
quoted in Moore v. Mead’s Fine Bread Co. 
[1954 Trapve Cases { 67,906], 348 TWRES F115; 
iUl7Z/, 


The difference in price between various 
states did not substantially lessen competi- 
tion or tend to create a monopoly in ice 
cream products. There was no evidence 
that trade or commerce, interstate or other- 
wise, was lessened or burdened by any ac- 
tion of defendants in this case. The findings 
of the trial court expressly negativing the 
existence of any sttcch consequences or a 
possibility of such results were supported by 
substantial evidence. 


Balian complains only of revenue loss. 
But this is attributable solely to the in- 
tensely competitive Los Angeles ice cream 
market for which plaintiffs are partly re- 
sponsible. 


Plaintiffs complain that the District Judge 
required them to prove that defendants had 
an illegal intent to destroy competition, but 
this is not true. Of course, intent is not an 
essential factor to a §2(a) violation, al- 
though, if the intent to destroy were found 
to exist, it might tend to render the injury 
probable. The court did find that no de- 
fendant did any act with intent or design 
to prevent or destroy competition in the ice 
cream products business or with intent to 
restrain or lessen trade or commerce be- 
tween the several states. But this was made 
in negation of an allegation in plaintiffs’ 
complaints charging such an intent and a 
conspiracy to carry it out. 

It is clear, therefore, that the trial court 
was correct in holding that there was even 
prima facie no violation of the statute. But 
the court did not stop here. 
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[Meeting Competition Defense] 


There is an afarmative defense also given 
by the statute to defendants in the following 
terms: 


“k > >%* nothing contained in sections 12, 
13, 14-21 and 22-27 of this title prevent a 
seller rebutting the prima-facie case thus 
made by showing that his lower price 

* * > was made in good faith to meet an 

equally low price of a competitor Ene | 

15 WU. Seca A. SASCD): 

The trial court made precise and exact 
findings covering this defense. It was found 
that the prices at which Arden sold its ice 
cream products in California were set up in 
good faith to meet the lawful and equally 
low prices of its competitors. Balian takes 
exception on two grounds: (1) that defend- 
ants were not put on proof with regard 
thereto; and (2) that the findings were in- 
correct. Where a case has been tried and 
the court makes findings of fact, it cannot 
be said that, as trier of the fact, he is not 
entitled to consider any evidence in the 
record by whomever adduced in arriving at 
this result. The burden of proof and bur- 
den of going ahead with the evidence are 
then procedural rules for the guidance of 
the trial court. There was a fair trial here. 
The findings are supported on this point by 
substantial evidence and must be sustained. 
So, even if it were found that discrimination 
existed and tended to have the proscribed 
results, still the trial court found that the 
defense was established on the record. 


[Sherman Act] 


The exception for changing conditions 
affecting specific goods, which is supposed 
to provide a defense for price discrimination 
under the statute, has no application in the 
case at bar, 15°Ul SiG. Aw § 13(4).) The 
trial court found that there was no joint 
action of Arden and its supposed satellites 
in depressing prices. Therefore, the action 
taken was not illegal per se under the Sherman 
Act or otherwise. 


[Jurisdiction—State Antitrust Claim] 


The court also found that the action of 
defendants was not a violation of the Cali- 
fornia Anti-Trust laws. This action was 
brought under the Sherman Act. There was 
an attempt to join this cause with a cause 
under the diversity of citizenship provisions. 
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One such cause in each case was brought 
only against the defendants as to whom 
cumplete diversity of citizenship between 
plaintiff and defendant exists. The causes 
based upon the Clayton Act were brought 
against all of the defendants. It is attempted 
to justify this joinder on the ground that the 
District Court had jurisdiction over the fed- 


[Affirmed] 

It is perfectly true that the history of 
competition in the United States furnishes — 
many instances where consolidated corpora- 
tions or so-called trusts have dropped prices 
in order to eliminate the individual com- 
petitor, and there is no doubt that one of 
the legislative purposes in the Clayton Act 


eral causes and therefore, under the doctrine and the Robinson-Patman Act was to meet 
of pendent jurisdiction, also had authority to such unlawful activity. But this is not such 
hear this non-federal cause. However, such 4 Case. 

a contention is not well founded. The judgment is affirmed. 


[] 68,187] United States v. Reddi-Wip, Inc. 


In the United States District Court for the Southern District of California. Civil 
Action No. 17906-BH. Filed October 28, 1955. 


Case No. 1215 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Exclusive Dealing—Consent Decree—Practices En- 
joined—Exclusive Dealing—Restrictions on Sales or Use.—A seller of container components, 
ingredient components, and processing equipment used in producing cans which dispense 
prepared whipping cream was prohibited by a consent decree from entering into any 
agreement with any person (1) that such person shall not purchase, sell, or distribute any 
product competing with any product sold or distributed by the seller, (2) that the seller 
have the option to purchase any processing equipment sold to such person, (3) which in 
any manner restricts the sale or distribution within the United States of scller’s trade- 
marked product to or within certain territories, markets, or customers, or (4) which in 
any manner restricts the uses to be made of any product purchased from the seller, except 
as necessary lawfully to protect any trade-mark right or trade secret. 

See Combinations and Conspiracies, Vol. 1, $ 2005.690, 2005.760, 2013.900;. Exclusive 
Dealing, Vol. 1, { 4009.100. 

Combinations and Conspiracies—Exclusive Dealing—Consent Decree—Practices En- 
joined—Tying Arrangements.—A consent decree prohibited a seller of container com- 
ponents, ingredient components, and processing equipment used in producing cans which 
dispense prepared whipping cream from entering into any agreement with any person 
(1) that such person shall purchase container components, ingredient components, or 
processing equipment only from the seller or a source designated by the seller, (2) that 
such person shall not purchase container components, ingredient components, or proc- 
essing equipment from any person other than the seller or a source designated by the 
seller, or (3) that the seller shall have the option to purchase any processing equipment 
sold to such person. 

See Combinations and Conspiracies, Vol. 1, § 2005.848; Exclusive Dealing, Vol. 1, 
q 4009.580. 

Combinations and Conspiracies—Consent Decree—Practices Enjoined—Patent and 
Trade-Mark Agreements—Tying Provisions.—A seller of container components, ingredient 
components, and processing equipment used in producing cans which dispense prepared 
whipping cream was prohibited by a consent decree from entering into any agreement with 
any person relating to patents or trade-marks on any condition or understanding that 
such other person shall purchase from or resell to the seller any container components, 
ingredient components, processing equipment, or any other commodity or any specified 
volume, quota, percentage, or value of any of them. 


See Combinations and Conspiracies, Vol. 1, J 2013.500, 2013.900. 
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Department of Justice Enforcement and Procedure—Consent Decree—Specific Relief 
—Sale of Product.—A seller of container components, ingredient components, and proc- 
essing equipment used in producing cans which dispense prepared whipping cream was 
ordered by a consent decree to offer for sale and to sell dispensing heads on a non- 
discriminatory basis to any person desiring to purchase them for use in the fluffed fresh dairy 
cream field, so long as it or any affiliate of the seller sells dispensing heads. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.50, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provision—Trade-Mark Practices.—A consent decree entered against a seller of container 
components, ingredient components, and processing equipment used in producing cans 
which dispense prepared whipping cream provided that nothing in the decree shall be 
deemed to prohibit the seller from (1) requiring a trade-mark licensee to use the stabilizer 
manufactured by or for the seller unless such licensee can obtain an identical stabilizer 
from another source or (2) issuing or maintaining trade-mark licenses which require use 


of materials designated by description of functional characteristics or properties. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8321.48. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Victor H. Kramer, 
James M. McGrath, W. D. Kilgore, Jr., Vincent A. Gorman, and John Ford Baecher. 


For the defendant: Hill and Attias, by Irving Hill. 


Final Judgment 


Ben Harrison, District Judge [Jn full 
text]: Plaintiff, United States of America, 
having filed its Complaint herein on Febru- 
ary 28, 1955; defendant Reddi-Wip, Inc. 
having appeared and filed its Answer deny- 
ing the substantive allegations thereof and 
plaintiff and defendant, by their attorneys, 
having severally consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein, 
and without this Final Judgment constitut- 
ing evidence or an admission by defendant 
of any wrongful act; 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Clayton and Sherman Acts] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The Complaint states claims against defend- 
ant under Section 1 of the Act of Congress 
of July 2, 1890, entitled “An act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act, as amended, and under 
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Section 3 of the Act of Congress of October 
15, 1914, entitled “An Act to supplement 
existing laws against unlawful restraints and 
monopolies, and for other purposes,” com- 
monly known as the Clayton Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant” shall mean defendant 
Reddi-Wip, Inc., a corporation organized 
and existing under the laws of the State of 
Missouri; 


(B) “Reddi-Wip” shall mean a prepared 
fluffed fresh dairy cream contained in a 
single service disposable can (on which the 
name Reddi-Wip is affixed) from which the 
contents are expelled by the pressure of gas 
through a disposable dispensing valve with 
cap affixed to the can; 


(C) “Dispensing heads” shall mean the 
valves and caps used as a part of the Reddi- 
Wip container; 


(D) ‘Container components” shall mean 
the cans and. Dispensing heads in which 
Reddi-Wip is marketed; 


(E) “Ingredient components” shall mean 
any and all of the ingredients of Reddi-Wip 
including cream, skim milk, and other dairy 
products, whipping-or other gases, glucose, 
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sugar, flavorings and stabilizer, and all in- 
gredients thereof irrespective of any claims 
to trade secrets pertaining thereto; 


(F) “Processing Equipment” shall mean 
the machinery, apparatus and utensils used 
in manufacturing or processing and pack- 
aging Reddi-Wip; 

(G) “Patents” shall mean each and ali 
United States Letters Patent and applica- 
tions therefor, heretofore or hereafter is- 
sued or filed, in which defendant has any 
interest, relating to Reddi-Wip or to any 
of the container components, ingredient 
components and processing equipment; 


(H) “Franchise contracts” shall mean the 
agreements heretofore entered into between 
defendant and other persons for the sale by 
defendant and the purchase by the others of 
any of the container components, ingredient 
components and processing equipment with 
the right in the purchaser to market Reddi- 
Wip; 

(1) “Trademarks” shall mean each and 
all trademarks and trade names heretofore 
or hereafter used or owned by or registered 
for defendant relating to Reddi-Wip or to 
any of the container components, ingredient 
components and processing equipment; 


(J) “Trademark Licenses” shall mean 
agreements hereafter made by defendant 
permitting the use by any other person of 
any trademarks; 

(K) “Person” shall mean an individual, 
partnership, firm, association corporation or 
any other business or legal entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant and to each of 
its subsidiaries, successors, assigns, officers, 
directors, servants, employees and agents, 
and to those persons in active concert or 
participation with the defendant who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. 


IV 
[Exclusive Dealing and Tying Arrangements | 


(A) Defendant is enjoined and restrained 
from entering into, maintaining, adhering 
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to, claiming any rights under or enforcing 
any contract, agreement or understanding 
with any person: 


(1) That such person shall not pur- 
chase, sell or distribute any product com- 
peting with Reddi-Wip or with any product 
sold or distributed by defendant; 


(2) That such person shall purchase 
container components, ingredient com- 
ponents or processing equipment only 
from defendant or a source designated 
by defendant; 


(3) That such person shall not purchase 
container components, ingredient com- 
ponents or processing equipment from any 
person other than defendant or a source 
designated by defendant; 


(4) That defendant have the option to 
purchase any processing equipment sold 
to such person; 


(5) Which in any manner restricts the 
sale or distribution within the United 
States of Reddi-Wip to or within certain 
territories, markets or customers; 


(6) Which in any manner restricts the 
uses to be made of any product purchased 
from defendant, except as necessary law- 
fully to protect any trademark right or 
trade secret. 


(B) Defendant is enjoined and restrained 
from entering into, adhering to or further- 
ing, directly or indirectly, any course of 
conduct for the purpose of imposing or 
which, in fact, makes operative any restric- 
tion or limitation set forth in any of the 
subparagraphs of subsection (A) of this 
Section IV. 


Vv 
[Patent and Trademark Agreements] 


Defendant is enjoined and restrained from 
entering into, maintaining, adhering to or 
claiming any rights under any contract, 
agreement or understanding with any per- 
son relating to patents or trademarks on or 
accompanied by any condition, agreement 
or understanding that such other person 
shall purchase from or resell to defendant 
any container components, ingredient com- 
ponents, processing equipment or any other 
commodity, or any specified volume, quota, 
percentage or value of any of them. 
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VI 


[Sales and Cancellation of Contracts] 
Defendant is ordered and directed: 


(A) So long as it or any affiliate of de- 
fendant sells dispensing heads, to offer for 
sale and to sell such items on a non-dis- 
criminatory basis to any person desiring 
to purchase them for use in the fluffed fresh 
dairy cream field; 


(B) To cancel each of its franchise con- 
tracts. 


Vil 


[Permissive Trademark Practices] 


Nothing in this Final Judgment shall be 
deemed to prohibit defendant from: 


(A) Requiring a trademark licensee to 
use the stabilizer manufactured by or for 
the defendant unless such licensee can ob- 
tain an identical stabilizer from another 
source. In any proceeding under this Final 
Judgment wherein the trademark license of 
defendant is in issue, defendant shall have 
the burden affirmatively to go forward and 
establish that the stabilizer can be obtained 
only from the defendant. 


(B) Issuing or maintaining trademark 
licenses which require use of materials desig- 
nated by description of functional character- 
istics or properties. 


VIII 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to the defendant made to its principal of- 
fice, be permitted, subject to any legally 
recognized privilege: 


(A) Access, during the office hours of the 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
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ords and documents in the possession or 
under the control of the defendant relating 
to any matters contained in this Final 
Judgment; 


(B) Subject to the reasonable conven- 
ience of the defendant and without restraint 
or interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the 
defendant shall submit such reports in writ- 
ing with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this . 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of viola- 
tions thereof. 


Xx 


[Effective Date] 


This Final Judgment shall become effec- 
tive ninety (90) days after entry herein. 
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[68,188] United States v. Cigarette Merchandisers Association, Inc., et al. 


In the United States District Court for the Southern District of New York. Cr. 144-105. 
Filed November 4, 1955. 


Case No. 1192 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Indict- 
ments—Defendants’ Plea of Nolo Contendere.—In a criminal antitrust action, the defend- 
ants’ motion to withdraw their pleas of not guilty and to enter pleas of nolo contendere to 
the indictment was granted, where the Government opposed the acceptance of the proffered 
pleas because of the oppressive manner in which the defendants enforced restraints upon 
their victims and because of the necessity of preserving to those victims in private treble 
damage suits the benefits of the Government’s prosecution. The court held that the Gov- 
ernment’s position would be valid were it not for the simultaneous filing of a companion 
civil action predicated upon substantially the same facts as the instant action; therefore, 
it would be an unconscionable waste of manpower to have two protracted trials involving 
substantially the same proof. As to the Government’s first objection, the court held that 
the sentencing court, on a plea of nolo contendere, may impose as severe a fine as upon a 
plea of guilty or a finding of guilt after trial. As to the second objection, the court held 
that such benefits may be accomplished by the simple process of the Attorney General 
proceeding with the trial of the civil suit. The fact that one of the defendants did not 
plead nolo contendere, but asserted his innocence, did not affect the court’s decision. The 
court noted that it would be inappropriate for the Government and the defendants to 
bargain on the amount of the fines. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8025.860. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; George L. Derr, 
Assistant Chief, General Litigation Section, Antitrust Division; Richard B. O’Donnell, 
Chief, New York Office, Antitrust Division; and John D. Swartz, Richard Owen, Louis 
Perlmutter, and Ralph Goodman, Trial Attorneys. 


For the defendants: Mervin C. Pollak, for Cigarette Merchandisers Association, Inc., 
Matthew Forbes, United Tobacco Corp., Jackson Bloom, Harold Vending Corp., Harold 
Jacobs, County Enterprises, Inc., and Louis Price. Parker, Chapin & Flattau for The 
Rowe Corp. and Arthur Gluck. Goldstein & Goldstein for Cigarette Service, Inc., Katz 
& Wolchok for Local 805 and Milton Holt. All of New York, N. Y. 


Memorandum - to the acceptance of the nolo contendere 
pleas, required by that rule. 

[Nolo Contendere Pleas] At the outset, it is well to note that the 

SucarMAN, District Judge [In full text]: committee which drafted the Federal Rules 

All defendants except one, pursuant to F. R. of Criminal Procedure apparently retained 

Crim. P. 11, offer to withdraw their hereto- the plea of nolo contendere to meet a need 

fore entered pleas of not guilty and to plead peculiar to antitrust prosecutions.’ This need 


nolo contendere to the indictment herein, 
charging violation of the antitrust laws in 
the distribution, by coin vending machines, 
of cigarettes, in the metropolitan area of 
New York. The Attorney General opposes 
the granting by the Court of its consent 


has long been recognized as requisite in the 
absence of statutory authority to impose 
civil penalties for past violations of the 
antitrust laws as distinguished from dam- 
ages assessable against an offender at the 
behest of a private victim of the offense.’ 


1 Proceedings of the Institute conducted by the 
New York University School of Law in collabo- 
ration with the Section of Criminal Law of the 
American Bar Association, etc., February 15 and 
16, 1946, pp. 162 and 188. 

2 ‘Ror that reason, we have consistently char- 
acterized antitrust offenses as public torts, pun- 
ished by the criminal process . . - That 
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emphasis leads us to suggest that a more appro- 
priate remedy for antitrust violations would be 
penalties on the civil side of the docket. How- © 
ever, until civil remedies are established by an 
act of Congress the Department must continue 
to use the criminal process . . .’’. 1939 Annual 
Report of the Attorney General, 37. 
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[Government Objections] 


In the light of this concept of criminal 
liability for violation of the antitrust laws, 
it is necessary to appraise the reasons ad- 
vanced by the government in opposition to 
the acceptance of the proffered pleas of nolo 
contendere in the instant case. They may 
be summarized as follows: (1) the oppres- 
sive manner in which the defendants en- 
forced their restraints upon their victims 
and (2) the necessity of preserving to those 
victims in private treble damage suits the 
benefits of the government’s prosecution, 
if it succeeds. 

The government’s position would be valid 
were it not for the simultaneous filing of 
a companion civil action predicated upon 
substantially the same facts. It therefore 
appears to me that it would be an uncon- 
scionable waste of the manpower of this 
court and of the litigants to have two pro- 
tracted trials involving substantially the 
same proof. 


[Severity of Fine] 


As to the first objective,—i.e., the oppres- 
sive manner in which the defendants en- 
forced their restraints upon their victims— 
it is a sufficient answer that the sentencing 
court, on a plea of nolo contendere, may im- 
pose as severe a fine as upon a plea of guilty 
or a finding of guilt after trial. 

It might be parenthetically noted that the 
motion papers indicate that in earlier “con- 
fidential” conferences between representa- 
tives of the government and those of the 
defendants, wherein discussions were al- 
legedly had about a nolo contendere plea 
and a consent decree, some tentative ar- 
rangement was discussed as to the extent of 
the fines. Insasmuch as the degree of punish- 
ment is, in my view, solely the province of the 
court after due hearing, I deem it inappropriate, 
if such were the fact, for the parties to have 
bargained on the amount of the fines. 
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[Effect on Private Suits] 


As to the second objection—i.e., the ne- 
cessity of preserving to those victims in pri- 
vate treble damage suits the benefit of the 
government’s prosecution, if it succeeds,— 
this may be accomplished by the simple 
process of the Attorney General going for- 
ward in the trial of the civil suit. 


There remains the fact that one individ- 
ual defendant has not joined with the re- 
mainder of the individual and corporate 
defendants in the offer to plead nolo con- 
tendere, strenuously asserting his complete 
innocence of any participation in any of the 
acts alleged. This fact alone would not 
warrant the duplication involved. He would 
still be a defendant in the civil suit wherein 
the extent of his participation would be re- 
solved. Thereafter the advisability of pro- 
ceeding further against him could be better 
determined. 


[Consent Granted] 


Upon the assumption that the Attorney 
General will fully apprise the sentencing 
judge of the oppressive manner in which 
the illegal restraints herein were enforced 
and upon the further assumption that the 
Attorney General will proceed with the trial 
of the civil action, consent is granted to the 
acceptance of the pleas of nolo contendere 
by each of the defendants herein proffering 
the same. 


Agreeable with the requirement of F. R. 
Crim. P. 10 that the arraignment be con- 
ducted in open court, the United States 
Attorney will place this case on an appro- 
priate calendar for the withdrawal by the 
defendants (except Stern) of their several 
pleas of not guilty and the entry by each 
of a plea of nolo contendere. 


It is so ordered. 
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LT 68,189] United States v. Morton Salt Company, Royal Crystal Salt Company, 
Deseret Livestock Company, and Deseret Salt Company. 


In the United States District Court for the District of Utah. Criminal No. 38-55. 
Dated September 17, 1955. 


Case No. 1218 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Agreement to Stabilize Price and 
Terms of Saie—Legality.—Salt producers were held to have engaged in an unlawful 
conspiracy which consisted of a continuing agreement and concert of action among the 
producers to stabilize and control the prices and terms of sale for salt, to adopt and 
maintain uniform and non-competitive prices and terms of sale, to restrict and eliminate 
price competition in the distribution and sale of salt, to adopt and use uniform price scales 
and price keys with the intent to stabilize prices, and to eliminate a competitor to the extent 
that it threatened to interfere with the planned stabilization of prices. The evidence 
established conferences and conversations with specific reference to agreed prices, policing 
of prices, and exchange of pricing information. Price fixing agreements are, in and of 
themselves, illegal because they are unreasonably in restraint of trade as a matter of law. 
The purpose or intent of such agreements or the manner in which prices are fixed, pro- 
viding that they are calculated and intended to substantially fix prices and affect compe- 
tition are irrelevant. It is not necessary that such agreements result in a total restraint 
of trade. The Sherman Act may be violated if the agreements tend to that end. The size 
of an area or the extent of business affected is not determinative of legality or illegality. 
Furthermore, such agreements need not be formal or take any particular form, and there 
need be no direct proof of the agreements. They cannot be justified on the grounds that 
it would be desirable to eliminate competition or that the prices fixed are fair prices. 


See Combinations and Conspiracies, Vol. 1, f 2011.181. 


Combinations and Conspiracies—Price Fixing—Exchange of Price Information— 
Legality.—The mere exchange of price information or the securing of such information 
from competitors is not unlawful, unless such activity is a part of an agreement, combina- 
tion, or conspiracy in restraint of trade. 


See Combinations and Conspiracies, Vol. 1, J 2011.218. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conscious Paral- 
lelism—Operation of Natural Competitive Forces.—Salt producers, charged with conspiring 
to stabilize the price and terms of sale for salt, contended that parallel prices and price 
scales and action taken with respect to prices were the result of proper competitive activity 
and the operation of natural competitive forces and were not the result of any agreement 
or conspiracy. The court, noting that mere proof of parallel business behavior does not 
conclusively establish a conspiratorial agreement, rejected the producers’ contention on the 
ground that the proof in the action went beyond the mere establishment of parallel prices 
and established an agreement to stabilize prices. Since such an agreement was established, 
it did not make any difference whether or n i 


ot prices would tend to stabilize. Normal 
competitive forces may have been in operation, but they did not result in precise uniformity 
of prices with such consist 


ency and regularity as evidenced in the instant case. Further- 
more, the fact that prices had not increased does not necessarily mean that normal compe- 
titive forces are holding prices up or down. 

See Combinations and Conspiracies, Vol. 1, § 2005.360. 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Intra-Corporate Con- 
spiracy—Necessity of Determining Legality—The question of whether or not an agree- 
ment between a parent corporation and its subsidiary to fix prices constitutes a violation 
of the Sherman Act did not have to be determined in an action charging that the above 
companies and other salt producers conspired to stabilize the price of salt because the 
evidence established that the parent and subsidiary conspired with the other producers. 


See Combinations and Conspiracies, Vol. 1, § 2005.400. 
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Department of Justice Enforcement and Procedure—Criminal Prosecutions—Trial— 
Evidence—Proof Beyond Reasonable Doubt.—Defendants in a criminal antitrust action 
are presumed to be innocent and must presumed to be innocent during all stages of their 
trial, until their guilt has been established beyond all reasonable doubt. If there is any 
reasonable hypothesis or theory on which evidence can be explained consistent with the 
innocence of the defendants, that explanation should be indulged in by the court. If the 
court is convinced beyond all reasonable doubt of the guilt of the defendants, which, on 
circumstantial evidence at least, is another way of saying that it cannot reasonably explain 
all of the facts and circumstances in evidence on any theory other than the guilt of the 


defendants, the court should convict the defendants. 
See Department of Justice Enforcement and Procedure, Vol. 2, {[ 8029.675. 
For the plaintiff: Don Banks and Lyle Jones. 
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Opinion of the Court 


Tue Court [A. SHERMAN CHRISTENSON, 
District Judge, In full text]: This is the time 
the Court has indicated it would announce 
its decision in Criminal 38-55, The United 
States of America v. Morton Salt Company, 
Royal Crystal Salt Company, Deseret Live- 
stock Company and Deseret Salt Company. 


At the outset, I want to re-express my 
appreciation to counsel for their assistance 
in this case, and in the diligence and skill 
that have been displayed in presenting the 
evidence and the arguments. I think the 
fact that we have had very able counsel has 
made the task of the Court a little more 
difficult, in a sense. In many cases the 
Court may have some index of the damag- 
ing nature of exhibits by the vociferous ob- 
jections that are made to their admission by 
opposing counsel. Jn this case there has 
been singularly little objection to exhibits 
and evidence. I have been deprived of such 
an index, and have had to go to the exhibits 
themselves. I have endeavored to do that. 

A case of this importance I think would 
justify a careful consideration and analysis 
over a period of time, and a written opinion. 
I have concluded against that procedure, 
however, for various reasons; one being that 
if I were to write a written opinion it 
would necessarily be delayed for a month 
or so because of commitments in other juris- 
dictions and here, jury cases; the second 
reason, I think that the parties, because of 
the vital issues involved, are entitled to 
know as expeditiously as possible the con- 
clusion the Court has reached. In the next 
place, I don’t suppose that I will ever have 
a better understanding of the facts than I 
do now. I don’t think the passage of time 
would at all help me in that respect. 
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The law isn’t in dispute, particularly. The 
law is pretty well determined, and I think 
I am now in a position, as well as I ever 
will be, to apply the law to the facts as I 
may find them beyond a reasonable doubt, 
or as I may fail to find them. 


This is a prosecution—I might make this 
further statement: 


I think the Rule contemplates that a gen- 
eral finding may be made in such cases. I 
am—have always felt that counsel were 
entitled to know the general basis of a de- 
cision. The Court has little opportunity, and 
probably no business, to indicate his view- 
point during the course of the trial. I am 
perfectly content to announce a general de- 
cision. I believe if I were in the place of 
you gentlemen I might want to know how 
the Court arrived at a general conclusion, 
and I have, therefore, decided to indicate 
the basis of my ruling, so that if the basis of 
my ruling, is substantially wrong you won’t 
have to guess at my error. 


[Criminal Prosecution—Plea] 


This is a prosecution under Title 15, 
United States Code, Section 1, commonly 
referred to as the Sherman Anti-trust Act. 
The charge is, as I say, under Section 1, and 
that section reads, so far as it is material 
here: 

“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several States, or with foreign Nations, 
is declared to be illegal. 

“Every person who shall make any con- 
tract or engage’”—I am paraphrasing it a 
littlk—‘“‘in any such combination or con- 


spiracy * * * shall be deemed guilty of 
a misdemeanor.” 
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Now, to this charge the defendants have 
entered a plea of Not Guilty, said plea being 
entered by each of them. 

I have heard extensive evidence. We have 
had a considerable number of exhibits— 
over one thousand—and I have listened to 
the arguments of counsel. I have tried to 
refresh my recollection from the record of 
the oral testimony, as time has permitted, 
and also I have endeavored to go over every 
exhibit—I believe I have, since the argu- 
ment—some of them carefully, other merely to 
refresh my recollection of what they contain. 

There is no point in outlining the law. I 
did bring some cases into court, which I 
think are the cases which the respective 
parties believe are most in point, and con- 
trolling, and which I will refer to in just 
a minute. 

I might mention, without citation of au- 
thority, the fundamental principles that have 
controlled me. 


[Proof of Guilt] 


One is the principle in every criminal case 
that the defendants, and each of them, are 
presumed to be innocent and must be pre- 
sumed to be innocent during all stages of 
the proceedings, until their guilt has been 
established beyond all reasonable doubt, and 
I have endeavored to examine the evidence 
from that standpoint. Likewise, I have 
tried to approach the evidence with the 
thought that if there is any reasonable hy- 
pothesis or theory on which the evidence can 
be explained, consistent with the innocence 
of the defendants, that explanation should 
be indulged in by the Court. 

Now, there may be some question as to 
whether this is a case wholly of circumstan- 
tial evidence where that rule is strictly ap- 
plicable, but, fundamentally, I believe that it 
is close enough to a circumstantial case to 
justify it, and I have endeavored to bear 
that in mind. 

As a necessary corollary to those rules, it 
must be recognized that if the Court is con- 
vinced beyond all reasonable doubt of the 
guilt of the defendants, or any of them, 
which, in a sense, on the circumstantial evi- 
dence at least, is another way of saying that 
it can’t reasonably explain all of the facts 
and circumstances in evidence on any theory 
other than the guilt of the defendants, or 
some of them, it should convict the defend- 
ants, or such of them concerning which no 
reasonable doubt exists. 
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| Antitrust Violation] 


Other principles that I have tried to bear 
in mind are that, under the Sherman Anti- 
trust Act, price fixing agreements are, in 
and of themselves, illegal, because they are 
unreasonably in restraint of trade, as a mat- 
ter of law, if they are agreements, contracts 
to fix prices, and that is true regardless of 
the purpose or intent of such agreement or 
the manner in which they fix prices, pro- 
viding that they are calculated and intended to 
substantially fix prices and affect competition. 


I have in mind that it isn’t necessary that 
a contract or combination result in a total 
restraint of trade, but that it may violate 
the Act if it tends to that end. 


I further have in mind that mere size of 
an area affected, or size or extent of busi- 
ness, is not necessarily determinative one 
way or the other, and has no real bearing 
unless it operates in connection with facts 
which do have a bearing under the Act. 


I further have in mind that an agreement 
illegal under Section 1 need not be a formal 
or conventional agreement. It can be an 
agreement that doesn’t take any particular 
form—but there must be an agreement of 
some sort. 


As to proof, there need be no direct proof 
of the agreement. It can be inferred from 
surrounding facts and circumstances, if those 
facts and circumstances are such as to per- 
mit reasonable men to believe and find be- 
yond all reasonable doubt the existence of 
such an agreement. 


I further have in mind that no showing of 
so-called “competitive abuses,’ no showing 
of reason why it would be desirable to elimi- 
nate competition or the operation of natural 
competitive forces, is a legal defense. It 
can’t be a legal defense if the elements of 
an offense under Section 1 here otherwise 
are present and, generally speaking, that 
prices are fixed within the meaning of the 
Act if the range within which sales or pur- 
chases will be made is agreed upon between 
competitors, if the prices paid or charged 
are agreed to be fixed at a certain level, or 
even at an ascending or descending level in 
accordance with a pre-arranged formula; 
and the fact that prices, as they might be 
fixed by agreement, are fair prices, is not a 
defense. 


I further have the conviction that mere 
exchange of price information, or the secur- 
ing of price information from competitors, 
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does not constitute any offense. It is only 
if such activity is a part of an agreement, 
combination, or conspiracy in restraint of 
trade, as that term is contemplated by the 
Act. And, by the same token, this expression 
used in the argument “Conscious Paral- 
lelism” I believe isn’t a—as generally under- 
stood, isn’t a necessary indicia of illegal 
agreement. Certainly parallelism isn’t; cer- 
tainly coincidental parallelism, if we can 
use the expression, wouldn’t be. 

I think part of the argument concerning 
that concept arises out of it when you desig- 
nate a state of proof instead of a complete 
legal concept. 

If we establish a scale of parallelisms, 
starting out with coincidental parallelism, 
conscious parallelism, and go on to planned 
parallelism, and then finally to conventional 
parallelism in a formal agreement, neces- 
sarily involved in that there must be a line 
in that scale which, by the mere expression, 
would involve an illegal agreement. But I 
believe that there can be no doubt, in view 
of the expressions of our Supreme Court, 
that the defendants are correct in maintain- 
ing that similarity of prices is not determi- 
native. 

I think that brings us to the nub of the 
case as to whether the evidence is such as to 
be convincing beyond all reasonable doubt 
that there was an illegal agreement or con- 
spiracy as charged, it being recognized that 
any similarity of prices in and of itself 
wouldn’t even authorize any such conclusion. 


[Indictment] 


The indictment charges that beginning 
about the year 1952, and continuing up to 
and including the date of the indictment, the 
defendants Morton Salt Company, Royal 
Crystal Salt Company and Deseret Live- 
stock Company have been engaged in a 
combination and conspiracy carried out by 
them within the District of Utah, in re- 
straint of interstate commerce; that in the 
summer of 1954 the alleged co-conspirators, 
Council M. McDaniel and Stansbury Salt 
Company, Inc., joined the said combination 
and conspiracy and became parties thereto, 
and on or about the first day of January, 
1955, the Deseret Salt Company joined the 
said combination and conspiracy and be- 
came a party thereto, and that the alleged 
co-conspirators and the defendants have con- 
tinued to participate therein up to the date 
of the indictment. 
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It is further alleged that the combination 
or conspiracy consisted of a continuing 
agreement and concert of action among the 
defendants and co-conspirators; (a) to sta- 
bilize and control the price terms of sale 
for salt; (b) to adopt and maintain uniform 
and non-competitive prices and in terms 
of sale for salt; (c) to restrict and elimi- 
nate price competition between themselves 
and others in the sale and distribution of 
salt; (d) to adopt uniform price scales and 
price keys; and (e) to eliminate distributors 
who sold at less than agreed upon prices. 


[Government's Contentions | 


Now, the Government contends that in 
this agreement each of the alleged elements 
has been established beyond a reasonable 
doubt, as to each defendant; further alleges 
that almost as a matter of law the undis- 
puted facts that have been adduced show 
that Morton Salt Company and Royal Salt 
Company conspired to fix prices. 


[Defendants Contentions] 


The defendants contend, as to the latter 
matter, that all such evidence in the record 
cannot furnish the basis of a finding as 
between a wholly-owned subsidiary between 
a parent corporation and its subsidiary, be- 
ing the relationship between two of the 
companies mentioned; that while there were 
parallel prices°and price scales, and action 
taken with respect to prices, simultaneously, 
these were not the result of any agreement 
or conspiracy, but were the result of proper 
competitive activity and diligence and the 
operation of natural competitive forces. 


[Interstate Commerce] 


Many things aren’t in dispute. Venue, 
the fact that interstate commerce is involved 
in the business of each of the defendants, 
and that if there were an unlawful con- 
spiracy by agreement in restraint of trade, 
that trade would be interstate in nature, or 
a substantial part of it would be. 


[Agreement and Conspiracy] 


It’s impracticable and unnecessary to at- 
tempt to detail the evidence or the docu- 
ments that have been received. I am going 
to mention the basis upon which I decide 
the point, going beyond uniformity and so 
forth, “was there agreement or conspiracy,” 
and examine some of the arguments that 
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have been advanced, or, at least notice them 
and consider some of these cases. 


Now, I have been, and am, persuaded 
beyond any reasonable doubt, gentlemen, 
that there was an unlawful agreement and 
conspiracy among the defendants, and among 
the co-conspirators. I can’t escape that 
conclusion, after trying to examine every 
argument that was advanced, to keep abreast 
of the evidence and re-examine the exhibits. 


[Consideration of Evidence}. 


Without dwelling upon the degree of the 
uniformity of prices, or giving that matter 
undue weight, but going to the relation- 
ships among the parties, as established by 
the evidence, the conversations as given by 
the witnesses, frequently against their re- 
spective interests, I must believe that Royal 
and Morton were desirous, in 1953, when 
Deseret came into the picture, of holding 
substantially their price line, which had 
more or less been under their control before. 

The evidence shows that they didn’t re- 
gard Stansbury of any particular moment 
in the field; they did have a very healthy 
respect for the potentialities of Deseret. It 
doesn’t mean to me that because Mr. Clay- 
ton wanted to avoid monopoly in his early 
consideration of the purchase of the Deseret 
properties it would be impossible to think 
that he would desire to fit Deseret into a 
picture whereby he could continue to stabi- 
lize his prices, or the prices of Morton and 
Royal... There is no question but that this 
was his objective, in his mind, and there 
is no question but, by and large, he rather 
effectively accomplished it. He did build 
up Deseret. And the point is made that 
that is incongruous that he would attempt 
to build up a competitor, In my mind that 
was a necessary incident of his desire to 
effect a working agreement among principal 
competitors there, to stabilize. the price 
picture. 

A conspiracy, or an agreement, isn’t in- 
tended for the benefit of only one of its 
participants. True, Deseret, over the course 
of the years, built up; Stansbury’s record 
shows an increase; but certainly these people 
wouldn’t have entered into the understand- 
ing unless they had anticipated some bene- 
fit. They were comparatively new operators, 
or operators feeling their way, and it might 
reasonably be anticipated that the increase 
in their business, under the agreement, 
would be found substantially what it was. 
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I think that I. A. Clayton was fully con- 
versant with the implications of Section 2 
of the Anti-trust Act, and also Section 1. 
I can readily conceive that he felt, perhaps 
in good faith, that he had a formula for 
stabilizing the field, stabilizing the prices 
there, and maintaining his general price 
structure, which wouldn’t contravene the 
act. I think he gave it considerable con- 
sideration. I don’t think, however, the 
fact that there was a violation is—or let 
me put it this way: I don’t think that the 
fact that he proceeded would mean that he, 
necessarily, proceeded legally. It’s apparent 
to me that he didn’t. It’s apparent to me 
that Mr. Freed didn’t. That explains, 1 
think, in part at least, why in all of such 
cases it’s rather difficult to have an express 
agreement proved, I am inclined to think 
that there was an express agreement. I 
am inclined to think, however, that to the 
extent that the agreement or understanding 
wasn’t put in words, here was a recogni- 
tion of the rather unchartered and dangerous 
area, and that the agreement was implicit 
in the relationship. 


I was somewhat bothered about Deseret 
Salt’s place in the picture. I have gone 
through some of the exhibits, some of which 
were written by McDaniel in connection 
with the Utah Ice & Storage episode. 


I have considered the testimony concern- 
ing the January meeting, and asked myself, 
believing, as I do, that there was an under- 
standing prior to January Ist with respect 
to the general price structure, and the main- 
tenance of prices based upon the inter- 
change of pricing keys and scales, and other 
formula for fixing prices, whether it would 
be reasonable to say that at this January 
meeting, as it actually occurred at the time, 
there was what must have been, if the de- 
fendants are correct, a studied avoidance of 
even the mention of discounts or price ele- 
ments which were so freely discussed before, 
information which was so freely interchanged 
before, at various times. The coincidence 
of the almost simultaneous announcement 
of the discount following the January meet- 
ing, the somewhat reluctant testimony of 
Foley Richards, which isn’t conclusive, not 
even very persuasive, standing alone, but 
which when weighed with his apparent feel- 
ing of self-interest means at least something, 
considering all of the other facts and cir- 
cumstances, I. am convinced beyond any 
question in my mind that there was, at that 
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meeting, an agreement, either tacit or ex- 
press, to eliminate the discount, or that it 
had already been arrived at between the 
parties, and the go-ahead was indicated at 
that time. 


Now, the point has been made that there 
is nothing to prevent competitors from in- 
terchanging information and being gentle- 
manly to each other. Many of the facts, 
it is very persuasively argued by counsel, 
are entirely consistent with the lack of an 
agreement. I find several other factors 
quite inconsistent in my own mind with 
the lack of an agreement, and a combina- 
tion of those factors seems overwhelmingly 
persuasive. While competitors often are 
friendly, I find it difficult to reconcile the 
picture of real competition, outside of the 
perimeter of any price agreement, operating 
in such a way that there is a regular check- 
up on any departures, or many departures, 
time and time again, from a standard price 
structure, which involves Mr. Jensen, an 
expert in fixing prices, being relegated to 
a suggestor only, and one Williams coming 
in and being advised by Mr. Clayton if he 
has any question about prices to talk to a 
managing agent of the competitor rather 
than, presumably, to the expert of the com- 
pany itself in that field. 


I find it impossible to reconcile the pic- 
ture contended for by defendants with the 
testimony concerning the Galigher transac- 
tion. I must believe, or know, when Mr. 
Freed instructed Jensen what the bid was 
going to be to the four decimals, it wasn’t, 
as Freed testified, a computation that he 
and Jensen had arrived at, but it was upon 
the basis of exact, precise information which 
was later revealed and discovered in a con- 
crete form—I believe it was Exhibit 644— 
in Mr. Jensen’s possession. 


Now, if Mr. Freed could be mistaken 
about a vital thing like that, so mistaken 
as to say, with his admitted lack of ability 
to compute such a matter at that time—it 
seems to me it’s a fair statement to say he 
almost admitted his lack of knowledge to 
make a conclusion like that—he could be 
mistaken about other matters also. 


I gathered the thought that he talked on 
the telephone with Jensen, and one place in 
his testimony I’m quite sure Freed very 
strongly infers that the computation was 
made over the telephone, jointly, to that 
four decimal place. Whether I’m mistaken 
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in that, or not, I use that simply as an 
illustration of why I cannot go along with 
the theory that this sort of thing was the 
result of the natural operation of normal 
competitive prices, or was anything other 
than the very precise, in some cases, im- 
plementation of an agreement between Freed 
and Clayton for the respective corporations, 
Morton and Royal and Deseret, to maintain 
a particular price pattern through agreement. 


With respect to the expert testimony, I 
don’t think there is any question but what, 
in its broad outlines, it’s correct that this 
is the sort of a substance that, in a free 
market, would tend to become standardized 
in price. But that’s not at all an exact result. 
It’s not a conclusion inconsistent with inno- 
cence, it’s true, nor is it inconsistent with 
guilt. If there were an agreement, it wouldn't 
make any difference whether the prices 
would tend to stabilize. 

I think the best proof of the operation 
of that law comes from a view of the 
defendants’ Exhibit “(D”. Where, before this 
conspiracy operated on Government bids, 
for instance, the uniformity of price in the 
bid was exceptional, after the conspiracy 
began to operate, first, between Morton and 
Royal and Deseret, while there was a period 
of adjustment indicated on the exhibit, and 
explained, I think, by the record, yet prices 
began to coincide. 

As Stansbury came into the picture, Stans- 
bury’s prices came in line. I take it that in 
the era of competition between Foley Rich- 
ards’ corporation, 1952 and early 1953, and 
Morton’s competition with Royal, or Lake 
Ice, or Lake Salt Company, normal com- 
petitive forces may have been operating 
then, but they didn’t result in precise uni- 
formity of price with such consistency and 
significant regularity. 


Dr. Fuller’s testimony was to the same 
effect, and yet he indicated that it would 
be expected, in that natural operation of 
competitive forces, even with a standardized 
product, that the price level would seek the 
lower price, and not the higher price. The 
evidence doesn’t bear out such an operation. 
Price changes weren’t based upon any price 
cost studies, upon any determination of cost 
differentials, as a basis of price changes, as 
far as the evidence discloses. And if in any 
case they were based on such consideration, 
perchance may have been by one corpora- 
tion, a change by the others has no basis 
in similar studies. 
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It is urged that the reason why pricing 
information was sent to the home of Rich- 
ards, occasionally, or to Mr. Callister, was 
because it wouldn’t be good to have that 
information laying around small offices of 
competitors. Yet, if the interchange of in- 
formation was so usual and normal, and to 
be expected in the trade, I can’t feel that 
that is the real reason. I believe there must 
have been a recognition that they were 
entering into a realm—a questionable realm, 
let us say. I can’t be impressed by Mr. 
Clayton’s disaffrmance of any interest or 
participation with Freed concerning the Utah 
Ice and Storage matter, when the proof was 
very specific there with regard to participa- 
tion. His unbelievable suggestion that he 
smoothed up the letter—made it read smoother 
—-without changing the matter, and, after 
he knew the letter had been mailed, and its 
purpose served, leaves me with the feeling 
that I must critically examine other testi- 
mony of his. 


I perhaps have mentioned some super- 
ficial as well as basic matters. I had in- 
tended to refer specifically to the other 
arguments advanced by the defendants. I 
think that might unduly prolong this indi- 
cation of the bases of my determination. 


I must concur with the Government that 
the fact that there has been no basic in- 
crease in the plant base price of salt since 
1952 doesn’t necessarily mean that normal 
competitive forces are holding the price up, 
or down, for that matter. That is one of 
those matters that is consistent with both 
innocence or guilt. It seems entirely reason- 
able to me, since Morton and Royal did 
have the field pretty much to themselves 
prior to 1953, that their price structure was 
at a rather high level. What they were 
interested in, it seems apparent to me, was 
maintaining it; not increasing it, not sub- 
stantially reducing it—that they wished to 
avoid. 


There is a tyranny of words that has 
operated here among some of us. We talk 
about a competitive price from the stand- 
point of the defendants as meaning a price 
which is the same as that of a competitor; 
we talk about a competitive price from the 
standpoint of the Government as a price 
based upon not necessarily the exact price 
of the competitor, but a desire to compete 
and to obtain, if possible, business bene- 
ficial to a contracting party. 
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Throughout the exhibits in this case the 
mention has been made of “competitive 
prices.” I think we have to disregard the 
label. and say that even though we call a 
price competitive if it is the same as a 
competitor’s, yet, if that price is the same 
because of a planned attempt, pursuant to 
an agreement, to keep it equal or stabilized 
at that price, in the true sense it isn’t 
competitive. 


To me, the evidence shows very clearly, 
being almost admitted, that there was an 
understanding that the prices among the 
claimed conspirators would be kept “com- 
petitive.” Now, whether that understanding 
was the result of agreement, or promise, 
the defendants question, to an extent. But, 
in any event, the general understanding 
was that Morton and Royal were able to 
meet any price that Deseret might apply, 
and I think the understanding was that if 
Deseret should depart from the general price 
structure, according to the keys and lists 
that were exchanged, Morton would meet 
it, and when Deseret did go some place else 
Morton would equalize the price. 


If that were the only agreement, down 
or up, in my mind there would be, as a 
matter of law, something very close to a 
violation of the Act. But I believe the 
agreement went beyond this. I haven’t any 
question in my mind that the understanding 
and agreement developed that these price 
keys and scales and the special price agree- 
ments entered into, as the evidence showed, 
would be followed and that each felt, in a 
sense, a moral compulsion and a business 
compulsion, as a result of the agreement, 
to follow those standards, so that Mr. 
Clayton was entirely in order in calling up 
and checking on any departures. 


[Relevancy of Prior Decisions] 


The case of Pevely Dairy Company v. United 
States [1948-1949 TravE Cases { 62,526], 178 
Federal 2nd, at 363, while persuasive on the 
proposition that parallelism isn’t sufficient, 
or equal prices based upon normal com- 
petitive natural factors is not sufficient on 
which to found a judgment, is not in point 
in this case. I refer to the language which 
indicates: 

“Tt is conceded that the evidence was 
wholly circumstantial, and it is undis- 
puted. The Court instructed the jury as 
to the applicable rule relative to the de- 
gree of proof necessary to warrant a con- 
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viction where, as here, the evidence is 
wholly circumstantial.” 


I indicated at the beginning I don’t regard 
the evidence here in the sense of the Pevely 
case, as wholly circumstantial. There we 
had very little interchange or consultation, 
and those that did occur between respon- 
sible officers of the respective corporations 
occurred many years before. 


In the present case we have not only 
repeated consultations, but consultations 
under circumstances and to an extent which 
forcibly compel the conclusion that they 
were pursuant to a definite understanding 
and agreement. 

The Pevely case, in addition, comments: 

“It appears from the undisputed evi- 
dence that the matter of price changes 
was thoroughly and analytically consid- 
ered by the management of appellants, 
consisting of certain of their officers, at 
regular meetings, at which the economic 
facts bearing upon costs were ascertained, 
scrutinized and discussed. * * *” 


When Mr. Freed would tell Mr. Jensen, 
“No, we are not going to bid that; this is 
the bid,” there was no attempt to show that 
that was pursuant to any studies, anything 
else other than information secured as to 
the amount a competitor had bid or charged, 
or proposed to bid or charge. 


The only natural tendencies in that re- 
spect were evidenced by Mr. Robinson’s 
testimony. At first, when Deseret started 
out in business, the policy, as he wished 
it carried out, was to reduce prices to get 
rid of the stock pile. But that continued, 
I think the evidence shows, without doubt, 
only until the arrangement was entered into 
between Clayton and Freed, and Mr. Robin- 
son doesn’t claim that after that there was 
any effort to carry out his idea, or that any 
mechanics were set up for doing so, or that 
there were any meetings after that on the 
subjeet. 


The case of Theater Enterprises v. Para- 
mount Film Corporation [1954 Trape CaAsEs 
1 67,640], 74 Supreme Court, 257, relied 
upon by the defendants, holds that: 


“Business behavior is admissible cir- 
cumstantial evidence from which the fact 
finder may infer an agreement in violation 
of the Anti-trust Laws, but mere proof 
of parallel business behavior does not con- 
clusively establish a conspiratorial agree- 
ment, or an offense under the Anti-trust 
Laws.” 
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We have here so much more beyond 
parallel prices; we have parallel prices di- 
rectly connected with conferences, with 
transfer of specific pricing information, ap- 
parently, to me, anyway, with an agreement 
to have uniformity in those respects. The 
Theater Enterprises case didn’t involve any 
such state of facts as we have here. 


Cole v. Hughes Tool Company is not in 
point, as is apparent from the reading of 
the report appearing in [1954 TrapE Cases 
J 67,857] 215 Federal Reporter 2nd, at 924, 
beginning at 924, and particularly on 940, 
where Judge Phillips says: 

“The record is devoid of any evidence 
of any understanding, arrangement or 
agreement, express or implied, between 
Hughes and other bit manufacturers to 
fix the price of bits.” 


There was no proof there, such as we 
have here, of continued policing, or con- 
versations with specific reference to agreed 
prices. The principle involved is not ques- 
tioned, but the application of the law an- 
nounced there to the facts here is questioned. 


The case of 2nd Russian Insurance Company 
v. Miller is not deemed controlling. That 
reason is illustrated by the following lan- 
guage—Strike that reference to 2nd Russian 
Insurance Company. The reference is to 
Cement Manufacturers Protective Association 
v. United States, reported at 45 Supreme 
Court, at page 586, where the Court, on 
page 592, says: 

“We realize, also, that uniformity of 
price may be the result of agreement 
or understanding, and that an artificial 
price level not related to the supply and 
demand of a given commodity may be 
evidence from which such agreement or 
understanding or some concerted action 
of sellers operating to restrain commerce 
may be inferred. But here the Govern- 
ment does not rely on agreement ofr 
understanding.”— 


there wasn’t even any contention that an 
agreement or understanding was entered 
into— 
“and this record wholly fails to establish, 
either directly or by inference, any con- 
certed action other than that involved in 
the gathering and dissimination of perti- 
nent information.” 
I can’t regard that case as at all in point 
here. 


The case of Thomas v. United States, cited 
by Mr. Callister, and reported at 57 Federal 
2nd, 1039, does hold that: 
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“Mere knowledge or approval of or 
acquiescence in the object and purpose 
of a conspiracy without agreement to 
cooperate to accomplish such object or 
purpose is not enough to constitute one 
a party to a conspiracy.” 

I do not question that principle. It is 
inapplicable here. 

It does seem to me that C-0-2, Fire Equip- 
ment Company v. United States [1952 TRADE 
Cases { 67,290], 197 Federal 2nd, 489, is 
more nearly in point—it isn’t exactly. I 
think it is highly persuasive. It seems to 
me the evidence of an actual agreement, 
and the evidence of facts consistent only 
with the existence of such an agreement, 
is stronger in the case at bar than in the 
C-0-2 case. 

[Motion to Strike] 


The motion of Deseret Livestock Com- 
pany to strike as against its testimony and 
documents covering the period after January 
1, 1955, I think must be granted. There 
wasn’t an express withdrawal from the con- 
spiracy as of that date, or at all, yet, I 
believe, as heretofore indicated, that the 
discontinuance of the salt business in con- 
nection with which the conspiratorial activi- 
ties of the Deseret Salt Company arose, and 
which occasioned them, is tantamount to a 
withdrawal. 


[Intra-Corporate Conspiracy] 


I don’t think that it is necessary to rule 
upon the question of intra-corporate struc- 
ture conspiracies as between Morton and 
Royal. There seems no question at all that 
Morton and Royal between them had an 
agreement to fix prices, and effective ma- 
chinery to carry it out. Whether such an 
agreement between parent and subsidiary 
would constitute a violation of the Anti- 
trust Act, under the circumstances, may be 
debatable. It is unnecessary to pass upon 
that question here, since the evidence is 
convincing in my mind, beyond a reasonable 
doubt, that Morton and Royal conspired 
with Deseret Salt and Deseret Livestock 
Company, and also with co-conspirators 
McDaniel and Stansbury Salt. 

The motion on behalf of Deseret Livestock 
Company to strike evidence originally re- 
ceived against the co-conspirator, Stansbury 
Salt Company, is denied. I find the material 
allegations of the indictment have been 
proved beyond a reasonable doubt. Among 
other things, I believe beyond a reasonable 
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doubt, and so find, that the business of the 
respective defendants involved was a part 
of and affected by, to a substantial degree, 
interstate commerce; that having its incep- 
tion or foundation in discussions in the early 
part of 1953, and being consummated, in 
general outline, in about August of 1953, 
and continuing and developing pursuant to 
the agreement and understanding between 
them up to the time of the return of the 
indictment, I believe, and find, that defend- 
ants Morton Salt Company, Royal Salt 
Company and Deseret Livestock Company 
were engaged in a combination and con- 
spiracy carried out, in part, within the 
District of Utah, in restraint of interstate 
commerce, as charged in the indictment. 


[Ultimate Findings] 


I believe beyond a reasonable doubt, and 
so find, that in 1954, co-conspirators Council 
M. McDaniel and Stansbury Salt Company, 
Incorporated, joined the said conspiracy and 
became parties thereto, and that on or about 
January 1, 1955, defendant Deseret Salt 
Company joined in said combination and 
conspiracy and became a party thereto, and 
that said co-conspirators and defendants 
have continued to participate therein at all 
times thereafter, up to and including the 
date of the return of the indictment, except 
that Deseret Livestock Company, as a mat- 
ter of law, withdrew from the conspiracy 
about the first of 1955, or immediately prior 
to that time. There is no affirmative proof 
of continuance from January, 1955, up to 
the time of the indictment on the part of 
other defendants, but there is no evidence 
to the contrary, and it would seem that that 
finding is justified in the absence of evidence 
of an affirmative withdrawal on the part of 
the other conspirators and defendants. 

I further believe beyond a reasonable 
doubt, and so find, that this combination 
and conspiracy consisted of a continuing 
agreement and concert of action among the 
defendants and the co-conspirators to stabil- 
ize and control the prices and terms of sale 
for salt~not every price on every occasion, 
but general agreement to that effect—to 
adopt and maintain uniform and non-com- 
petitive prices and terms of sale—the latter, 
in at least one clear respect, that involving 
the form of the Galigher bid. 

And the documentary evidence itself shows 
other attempts which I think were, pursuant 
to agreement, to accomplish similar results, 
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to restrict and eliminate price competition 
among themselves, and with others, in the 
sale and distribution of salt; to use and 
adopt uniform price scales and price keys 
with the intent to stabilize prices, and make 
them uniform, as nearly as would be prac- 
ticable, among the competitors; to eliminate 
the Utah Ice & Storage Company in its 
business, to the extent that it threatened 
to interfere with the planned maintenance 
of this general price structure, and I find 
that these things were done pursuant to 
said conspiracy. 

There is no doubt in my mind, and I so 
find, that this conspiracy did, to an extent, 
to a substantial extent, have the effect of 
accomplishing these objectives of stabilizing, 
in many instances, the prices of sale of salt 
to various purchasers, including govern- 
mental agencies, at prices which were truly 
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non-competitive, and which were substan- 
tially affected by the agreement, and at 
uniform levels, and that it did, to a substan- 
tial extent, suppress and eliminate true com- 
petition. 


I must conclude that Deseret Livestock 
Company withdrew from the conspiracy 
about January 1, 1955, but that its participa- 
tion therein was complete before that time. 


I must further conclude that the defend- 
ants, and each of them were, and are, guilty 
of violatiun of Section 1 of the Sherman 
Anti-trust Act, Title 15, United States Code 
Annotated, in that they illegally agreed and 
combined, in restraint of trade and com- 
merce among the several states. 


The defendants, and each of them, there- 
fore, are adjudged guilty of a misdemeanor 
as charged in the indictment. 


[f 68,190] Union Carbide & Carbon Corporation v. Sipos. 


In the New York Supreme Court, Queens County, Special Term, Part I. 134 
N. Y. L. J., No. 92, page 14. Dated November 14, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Notice—Close Out Sale.— 
A manufacturer of an anti-freeze solution was granted a temporary injunction in its fair 
trade enforcement action, where the defendant did not deny that he sold the solution below 
its fair trade prices but contended that he did not have notice that the solution was fair 
traded, and that he decided to close out his stock of the solution after the instant action 
was commenced. Proof established that the defendant not only had knowledge that the 
solution was fair traded but had actual notice of that fact by registered mail. To uphold 
the validity of the close out sale of the solution at the present time, the height of the anti- 
freeze solution season, would give the defendant judicial sanction to virtually a full selling 
season at prices below the established fair trade prices. 


See Fair Trade, Vol. 1, { 3222.34, 3268.34. 


[Injunction Granted] 


Petre, Justice [In full text]: Motion for a 
temporary injunction under the provisions 
of the so-called “Fair Trade Law” (General 
Business Law, sec. 369-a et seg.). Defendant 
does not deny that he has sold and adver- 
tised plaintiff's anti-freeze product, Prestone, 
below established fair trade prices. He 
claims, however, that he had no notice or 
knowledge that the product was fair-traded 
and that in any event following the com- 
mencement of this action and upon advice 
of counsel he decided to close-out this prod- 
uct as permitted by the statute. The over- 
whelming proof is that defendant not only 
had knowledge that Prestone was price- 


fixed but had actual notice of that fact by 
registered mail from plaintiff. As for the 
claimed sale closing-out the product it need 
hardly be noted that to uphold such a course 
at this time—the height of the short anti- 
freeze season—would in effect give defend- 
ant judicial sanction to virtually a full selling 
season at prices below fair-trade. Such a 
stratagem would destroy the underlying pur- 
pose of the statute which, so long as it is in 
force, must be complied with (E. I. duPont 
de Nemours & Co. v. Popock, [1954 Travr 
CasEs { 67,893], N. Y. L. J., November 23, 
1954, p. 11, col. 5). The motion is, accord- 
ingly, granted upon the continuance of the 
$250 undertaking now in force. Settle order. 
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Krinsley v. United Artists Corp. 
Lf 68,191] Lazarus Krinsley v. United Artists Corporation, Defendant, and C. J. 
Papas, Milwaukee Towne Corporation, John S. Papas, Spiro J. Papas, Andrew M. 
Spheeris, Andrew J. Spheeris, and George J. Spheeris, Defendants—Cross-Claimants. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 1024. Dated November 15, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Law Violations as Defenses—Trial of 
Cause—Master’s Findings of Fact—Trial Court’s Ruling that Findings Are Clearly Er- 
roneous._Where a trial court rejected certain findings of fact made by a master on the 
ground that such findings were produced by unwarranted inferences, and the trial court’s 


| 


rejection of such findings was held to be in error by a reviewing court because the trial 
court should have shown how, in its view, the master’s findings were clearly erroneous, the 
trial court filed a supplemental opinion setting forth its views as to why the master’s find- 


ings were clearly erroneous. 


See Combinations and Conspiracies, Vol. 1,  2005.531, 2005.867; Private Enforcement 


and Procedure, Vol. 2, { 9012.410, 9049. 


For the plaintiff: Schultz, Krinsley, Voorheis & Hedberg, Chicago, III. 


For the defendants: Harold D. Shapiro, Sonnenschein, Berkson, Lautmann, Levinson 
& Moses (David Levinson, of counscl), Chicago, Ill., and Phillips, Nizer, Benjamin & 


Krim (Walter S. Beck, of counsel), New VE 


ork, N. Y., for United Artists Corp.; Thomas 


C. McConnell, Chicago, Ill, for C. J. Papas, Milwaukee Towne Corp., John S. Papas, 


Spiro J. Papas, Andrew M. Spheeris, Andrew 


J. Spheeris, and George J. Spheeris. 


Supplementing an opinion of the U. S. District Court, Northern District of Illinois, 
Eastern Division, 1954 Trade Cases {| 67,785, pursuant to a mandate of the U. S. Court of 


Appeals, Seventh Circuit, 1955 Trade Cases 
Court, see 1950-1951 Trade Cases {] 62,748. 


Supplemental Memorandum, Findings of 
Fact, and Conclusions of Law 


[Errors in Master's Findings] 


CampseELL, District Judge [In full text]: 
Supplementing my findings of fact, Conclu- 
sions of Law and Decree entered herein, 
March 17, 1954 [1954 TrapE CASES { 67,785], 
(119 F. Supp. 665) and in obedience to the 
mandate of the Court of Appeals lodged 
herein August 10, 1955 [1955 TRrapE CASES 
7 68,111], (225 Fed. 2nd 579) I have given 
“further consideration” to such findings and 
conclusions and now reaffirming the same I 
herein “detail” with such “specificity” as I 
am able, my reasons for sustaining certain 
objections to some of the Master’s findings. 
I shall also try to explain why in my “view” 
those “master’s findings of fact are actually 
‘clearly erroneous’ ” thus attempting to “dis- 
sipate” to the best of my ability the “utter 
paucity of clearly assigned grounds” which 
I regret was found by the Court of Appeals 
in my previous memorandum. 


The Master’s findings of fact are found in 
paragraphs numbered 59 through 99 of his 
report. In my previous memorandum I 
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sustained objections to the findings con- 
tained in paragraphs 72(1), WAP), (Ae 
Master’s Report contains 2 different para- 
graphs each numbered 72) 73, 74, 79, 82, 83, 
85, 86, 88, 92, 93, 94, 95, 96, 97, 98 and 99, 
and to certain parts of the findings contained 
in paragraphs 76, 77, 78 and 80. The objec- 
tions to all other findings of fact I over- 
ruled. I also, on the record before me, 
entered seven additional findings of fact of my 
own. On such findings of fact thus modi- 
fied, I rejected the Master’s Conclusions of 
Law, made three different Conclusions of 
Law and entered a Decree. My reasons for 
so doing in addition to or in attempted 
clarification of those set forth in my memo- 
randum of March 17, 1954, are as follows: 


[Agreement to Fix Runs and Clearances] 


The Master’s findings in both paragraphs 
72 of his report are based in part on his 
findings in paragraphs 70 and 7ieeinwettect. 
they state that United Artists Corporation 
entered into an agreement which fixed first 
run theatres in Milwaukee and subsequent 
clearances. In my opinion such findings are 
clearly erroneous. Paragraphs 70, 71, and 
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72 are based almost entirely upon the testi- 
mony of Harry Perlewitz that in 1930 one 
Ben Koenig was secretary of the Milwaukee 
Film Board of Trade, and, as such, repre- 
sented film distributor members in the meet- 
ings held in 1930 for the purpose of devising 
a plan for film distribution. No proof was 
ever adduced that Koenig acted in these 
meetings as a representative of the Film 
Board of Trade, that the Film Board of 
Trade, as such, had anything to do with 
these meetings or with the formulation of 
any plan, and no evidence whatever was 
submitted that United Artists Corporation 
authorized Koenig or anyone else to act for 
it in these meetings. It is undisputed that 
United Artists Corporation was not a mem- 
ber of the committee of 18 that drafted the 
plan, and it was only after leading questions 
that Perlewitz remembered a man whose 
name might have been Egner who, Perlewitz 
said, worked for United Artists Corporation 
in some capacity, attended some meetings in 


1930. 


The Master found that Perlewitz’ testi- 
mony was chargeable with discrepancies. 
These discrepancies go to Perlewitz’ posi- 
tion in the 1930 meetings, his connection 
with the film distributors and with the 
Milwaukee Film Board of Trade and _ his 
status before the Master as a supposedly 
adverse witness. I find that these dis- 
crepancies destroy the credibility of Perle- 
witz’ testimony. I further find, from Perlewitz’ 
own admissions, that while he attempted 
to create a different impression, he actually 
attended only a limited number of meet- 
ings, and those as just a spectator, and 
that he was not connected with the dis- 
tributors and the Milwaukee Film Board 
of Trade, as he attempted to imply and as 
found by the Master, but was rather only 
an exhibitor’s arbitrator. Finally, far from 
being a witness adverse to cross-claimants, 
as stated by cross-claimants’ attorney, Perle- 
witz was actually friendly with the Papas- 
Spheeris group and antagonistic to distributors 
and had actually filed a suit against the 
film distributors in Milwaukee. Aside from 
reasserting that Perlewitz had no interest 
in this lawsuit (answer to objections p. 3), 
cross-claimants make no attempt to explain 
these discrepancies. 


Even assuming that United Artists Cor- 
poration was in some manner connected 
with the 1930 plan, in 1933, when a super- 
seding plan was adopted, it is undisputed 
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that United Artists Corporation was not a 
member of the Film Board of Trade, having 
resigned from all such Film Boards of 
Trade many months before, and there is 
not even a scintilla of evidence, nor do 
cross-claimants in their answer to objec- 
tions, cite any evidence that United Artists 
Corporation was in any way represented 
at the plan-drafting meetings, or in any 
way participated in the formulation of the 
plan. Accordingly, what the distributors 
other than United Artists Corporation did 
is not relevant to any issue in this case. 


[Existence of Conspiracy] 


In the first paragraph 72 which I have 
re-designated 72(1) of his Report, the Master 
finds that other witnesses (without naming 
them) for the cross-claimants established 
the existence of a conspiracy between United 
Artists Corporation and other distributors. 
From cross-claimants’ answer to objections, 
it is apparent that those witnesses are 
Fitzgerald, Touchett and Vollendorf. Fitz- 
gerald purchased pictures for the Fox- 
Wisconsin theatres, a company which, until 
1946, was lessee of the Miller Theatre. The 
essence of his testimony (portions of which 
are cited at pp. 9-11 of cross-claimants’ 
answer to objections) is that Fox-Wisconsin 
bought pictures for the Miller second run. 
It is undisputed that this run was the free 
choice of Fox-Wisconsin, and not the result 
of the theatre’s being labeled by any plan. 
At pp. 27-28 of his Report, and in para- 
graph 75, of his Report, the Master cites 
and relies on two letters (cross-claimants’ 
exhibits 67 and 69, also cited at pp. 6-8 
of answer to objections) written by Fitz- 
gerald to United Artists Corporation. The 
only logical inference that may be drawn 
from these letters is that, in 1939, United 
Artists Corporation was not selling ac- 
cording to any plan and that Fitzgerald, 
representing Fox-Wisconsin, was attempt- 
ing to force them to do so. There is no 
evidence in the record that this attempt 
was successful. 


Touchett, who also worked for Fox- 
Wisconsin, testified merely that he ex- 
plained to United Artists Corporation’s 
local and district managers “the Milwaukee 
clearance system or procedure.” This cer- 
tainly does not establish a conspiracy be- 
tween United Artists Corporation and other 
distributors. The testimony of Vollendorf 
contains nothing which would connect 
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United Artists Corporation with the formu- 
lation of the 1933 plan. Further, both 
Vollendorf and Touchett, film buyers for 
the Warner and Fox circuits respectively, 
testified that it was they, and not the 
distributors, who attached to the film con- 
tracts clearance schedules based on the 
schedules of previous years. 


Allen, United Artists Corporation Mil- 
waukee branch manager in 1946, testified 
that he found a copy of the Milwaukee plan 
in his desk when he started his job. The 
Master infers from this, in his second 
paragraph numbered 72 which for clarity 
I have designated as 72(2), that United 
Artists Corporation followed the plan in 
releasing its product. This is clearly errone- 
ous. Allen testified, and this is uncon- 
tradicted, that after finding the plan in 
his desk he put it back in the drawer and 
never referred to it. 


Allen testified that he examined United 
Artists Corporation’s contracts for prior 
years to determine how to sell his pictures, 
and that he did not change the playing 
position of the Miller; however, I find that 
he had no opportunity to sell the Miller 
anything but second run, since that was 
the only run Fox-Wisconsin, lessee of the 
Miller, would purchase. In addition, I find 
that it was Allen who first suggested to 
Papas and Spheeris that they exhibit first 
run films and sent them to see Lohrenz, 
United Artists Corporation District Man- 
ager, about playing United Artist Corpora- 
tion products first run, and that this was 
obviously an action contrary to the Mil- 
waukee plan. This suggestion was made, 
not because Papas and Spheeris had de- 
manded first run product, but because 
United Artists Corporation was at the time 
looking for a first-run outlet for its pictures. 


[ Operation Under Plan of Release] 


The findings in paragraph 73 of the 
Master’s Report that Raftery, former presi- 
dent of United Artists Corporation, was 
familiar with the Milwaukee plan of re- 
lease, that he testified that United Artists 
Corporation operated under the plan and 
that contracts made by United Artists 
Corporation in Milwaukee while he was 
president contained references to the plan, 
all are clearly erroneous. No such admis- 
sion is found in the record, and cross- 
claimants cite none in their answer to 
objections (pp. 26-27). Raftery did testify 
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that he was familiar with cross-claimants’ 
exhibit 71, a clearance schedule dated De- 
cember 5, 1940, between Fox-Wisconsin 
and United Artists Corporation, but he also 
testified, and this is uncontradicted, that 
the first time he saw the exhibit was in 
1944 or 1945 while preparing United Artists 
Corporation’s case in U. S. v. Paramount. 


[Conspiracy Victim] 


Lohrenz did testify, as found by the 
Master in paragraph 74, that he believed 
there was a conspiracy in Milwaukee. The 
Master clearly erred, however, in ignoring 
Lohrenz’ testimony that he believed the 
conspiracy was directed against United 
Artists Corporation since United Artists 
Corporation was having great difficulty 
marketing its product first run in Mil- 
waukee. It is uncontested that United 
Artists Corporation had a backlog of 11 
first run pictures and I find that this fact 
supplied the reason for United Artists 
Corporation approaching cross-claimants in 
order to procure a first run outlet for its 
product in Milwaukee. 


[Classification of Theatre] 


In paragraph 76, the Master found that 
under the 1933 plan, the Miller was first 
run “. . . in subsequent run zone”. These 
four words, he correctly found, classified 
the Miller as a second run theatre. How- 
ever, the Master erroneously failed to take 
into account the fact that the copy of the 
plan (cross-claimants’ exhibit 41) identified 
by Perlewitz as coming from his files did 
not contain those four words. Thus, ac- 
cording to cross-claimants’ exhibit 41, a 
copy of the Milwaukee plan, nothing pre- 
vented distributors from selling the Miller 
first run product. There is nothing in the 
record, nor do cross-claimants cite anything, 
which would dispute the fact that Exhibit 
41 was the Milwaukee plan. 


[Adherence to Plans] 


The Master found (findings 77, 78, 79 and 
80) that the 1930 plan and the 1933 plan 
which superseded it were followed by all 
distributors until as late as 1948. As to 
United Artists Corporation, this is clearly 
erroneous. It is evident from the very 
agreements before the court that United — 
Artists Corporation was acting to defeat 
the conspiracy by licensing first run product 
to cross-claimants’ theatre. In the answer 
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to objections, at pp. 21-22, cross-claimants 
cite a number of deal sheets, clearance 
schedules and letters which purportedly 
show that United Artists Corporation in- 
corporated into its transactions with ex- 
hibitors, the provisions of the Milwaukee 
plan. However, of all the exhibits cited, 
only five exhibits to which United Artists 
Corporation was a party contain any refer- 
ence to a plan, the last of those dated 1939. 
Further, after 1943, not a single provision 
of any plan was incorporated in any exhibit 
to which United Artists Corporation was 
a party. 

In fact, Fitzgerald, cross-claimants’ wit- 
ness, stated that the 1933 clearance sched- 
ule was followed for a number of years and 
was then dropped. Pictures were there- 
after sold either in groups or singly on a 
negotiated basis. It is, therefore, obvious, 
and I so find, that all the findings of the 
Master with regard to the 1930 and 1933 
plans are clearly erroneous and immaterial 
to an action arising out of transactions 
taking place in 1946. 


[Demand for First-Run Product] 


The Master found in paragraph 82 that 
cross-claimants sought first run product 
prior to May 2, 1946, the opening day of 
the Miller Theatre under their management, 
and that they were advised by United 
Artists Corporation that they could have 
United Artists Corporation product first 
run only if they spent $90,000 in remodeling 
the theatre and if they sold a one-third 
stock interest in the theatre-operating com- 
pany to United Artists Corporation for 
$10,000. These findings are clearly errone- 
ous. The Master should have found, as 
stated in the objections in the Master’s 
Report (pp. 9-10), that until the improve- 
ments and alterations were completed in 
December 1946, cross-claimants sought only 
second run product. 


In addition, documentary evidence before 
the Court makes any finding that cross- 
claimants demanded, and were refused, first 
run product prior to May 2, 1946, clearly 
erroneous. Cross-defendants’ exhibit 21 is 
a letter dated April 17, 1946, from Spheeris 
to United Artists Corporation written on 
the stationery of cross-plaintiff’s then at- 
torney, William H. Bowman, which states 
that the Miller Theatre Corporation expects 
to play “second run City of Milwaukee.” 
No mention of first run is made. Cross-claim- 
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ants’ Exhibit 25, a letter from Milwaukee 
Towne Corporation to Metro-Goldwyn- 
Mayer dated June 4, 1947 states: “We are 
now desirous of negotiating with you for 
first run product in the City of Milwaukee.” 
The minutes of the meeting of directors 
of cross-claimant corporation held January 
2, 1947 state that the remodeling and equip- 
ping of the Miller Theatre as a first run 
moving picture theatre was substantially 
completed December 26, 1946. The minutes 
of the directors’ meetings of June 18, 1948 
state that for more than a year the cor- 
poration had been attempting to obtain 
product from distributors other than United 
Artists Corporation. All of this established 
that no demand for first run product was 
ever made prior to January 1947, after the 
theatre had been remodeled, at an expense 
to United Artists Corporation of $100,000, 
into a first run motion picture house. The 
trial court in Milwaukee Towne Corporation 
v. Loew's Inc., made a substantially similar 
finding (No. 34) as to all defendant-dis- 
tributors, not including, of course, United 
Artists Corporation. This finding was re- 
jected by the Court of Appeals in Milwaukee 
Towne Corporation v. Loew's Inc. [1950-1951 
TRADE CASES { 62,891], 190 F. 2d 561, 567 
(7th Cit. 19512 


“The finding rests upon the testimony 
of Spheeris that he made an oral request 
upon each of-the defendants’ seven branch 
managers in April 1946, for first run 
pictures. That such a request or demand 
was made was categorically denied by 
each of the branch managers. If it was 
merely a matter of the credibility of wit- 
nesses, we would be disposed to accept 
the evaluation placed upon their testimony 
by the trier of the facts, even though the 
testimony of a single witness upon which 
the court relied was denied by seven 
witnesses. But such is not the case. The 
facts and circumstances, as well as docu- 
mentary evidence, so completely con- 
tradict the testimony of Spheeris on this 
point that it can be given little, if any, 
credence. And such facts and circum- 
stances lead irresistibly to the conclusion 
that his testimony in this respect was an 
afterthought and we suspect conceived 
for the purpose of a law suit.” 


It is true that prior to completion of 
remodeling, United Artists Corporation would 
not license first run films to the Miller 
Theatre. It is undisputed that until it was 
remodeled, the theatre was unfit for first 
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run exhibition. However, the Master clearly 
erred in finding that a transfer of a one- 
third interest in cross-claimant corporation 
was a pre-requisite to receiving United 
Artists Corporation product first run. United 
Artists Corporation had not been able for 
some months to sell its pictures first run 
in Milwaukee, and was seeking, in its deal- 
ings with cross-claimants, not an interest in 
a theatre company, but rather a first run 
outlet for its films. This is obvious from 
the fact that United Artists Corporation 
was willing to invest almost $100,000 for 
a minority interest in a corporation whose 
management, by contract, was left wholly 
to cross-claimants, and whose only asset 
at that time was its lease of a theatre badly 
in need of repair. If, what cross-claimants 
say (answer to objections p. 42) is true, 
they had more than ample funds to pay for 
the remodeling themselves. In the light 
of these facts, cross-claimants’ theory that 
they were coerced into the transaction with 
United Artists Corporation is incredible, 
since United Artists Corporation, were it a 
coercer, never would have invested nearly 
$100,000 in the theatre and allowed cross- 
claimants to remain in control of it. 


Lohrenz did not testify, as claimed by 
cross-claimants in answer to objections (p. 
39), that he knew of demands for first run 
product made on other distributors in April 
1946. What he did testify was that Papas 
told him in their first meeting he contem- 
plated operating the Miller as a second run 
theatre and that he “was interested in 
running first-run pictures.” This interest 
was engendered by Allen who, knowing 
of United Artists Corporation’s first run back- 
log, suggested to Papas and Spheeris that 
they see Lohrenz about licensing some of 
that backlog first run in the Miller Theatre. 
Also on page 39 of the answer to objections, 
a portion of Allen’s testimony is quoted. 
Nothing contained in that testimony could 
possibly be the basis for finding that cross- 
claimants actually sought first run product 
from all distributors and had been refused. 
All that Allen said was that Papas men- 
tioned that if United Artists Corporation 
ever had a first run picture to let him know. 
That is precisely what Allen did. 


At p. 41 of their answer to objections, 
cross-claimants cite the testimony of Lazarus 
Krinsley for the proposition that receipt of 
stock was a condition precedent to the sale 
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by United Artists Corporation of first run 
product. In his deposition, taken in August 
1951—a year before the testimony cited 
by cross-claimants, Krinsley mentioned no 
such pre-requisite to the sale of first run 
product to cross-claimant corporation. In 
light of this fact, and in light of the over- 
whelming weight of the evidence to the 
contrary, I find wholly incredible the testi- 
mony of cross-claimants and Krinsley (who 
is attorney for cross-claimants and not a 
disinterested witness as stated in answer to 
objections, p. 41) that United Artists Cor- 
poration coerced cross-claimants into exe- 
cuting the three escrowed contracts. 


Further, at pp. 41-42 of their answers to 
objections, cross-claimants cite the fact that 
United Artists Corporation waited until 
after the escrowing of their agreements 
with cross-claimants before approving cross- 
claimants’ picture applications, as probative 
of the alleged fact that they could not have 
had first run films without selling United 
Artists Corporation a one-third interest in 
the cross-claimant corporation. This is 
clearly erroneous. It is obvious that the 
picture applications were not approved until 
September 18, 1946 because prior to that 
time the theatre corporation had a percent- 
age lease from the owner of the building 
which provided no ceiling or maximum. 
It is not feasible to exhibit profitably first 
run films under such a lease. United Artists 
Corporation had insisted from the very 
beginning of its relationship with cross- 
claimants that a ceiling be obtained and on 
September 12 a ceiling was so obtained. 
On September 18 United Artists Corpora- 
tion approved cross-claimant corporation’s 
picture applications. 


Again at p. 42 of their answer to objec- 
tions, cross-claimants state that Raftery 
originally demanded a 50% interest in the 
corporation. It is uncontested that this was 
reduced to a one-third interest because 
C. J. Papas asked that United Artists Cor- 
poration take something less than 50%. 
Were United Artists Corporation in a coer- 
cive position, as maintained by cross-claimants, 
and as found by the Master, it is hardly 
likely that United Artists Corporation would 
have so readily acceded to the wishes of 
those it was supposedly coercing, and allowed 
itself to be put in a minority position with- 
out any voice in the control of cross-claim- 
ant corporation. 
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[Knowledge of Classification] 


The Master clearly erred, in paragraph 83 
of his report, in finding that cross-claimants 
had been informed by other distributors, in 
April 1946, that the Miller Theatre was 
classified as second run by the Milwaukee 
plan and not entitled to first run, and 
further that United Artists Corporation 
knew, at the time of entering into the 
contracts with cross-claimants that the cross- 
claimants had so sought and had been 
refused first run product. The Master 
should have found, on the basis of the 
evidence discussed above, that no request 
for first run exhibition had ever been made 
by cross-claimants in April 1946, that cross- 
claimants had not been informed that they 
were not entitled to first run by virtue of a 
plan, and thus United Artists Corporation 
could not have known that cross-claimants 
had been refused first run. The evidence is 
undisputed that prior to April 30, 1946, 
the date on which Fox-Wisconsin’s lease 
with the Miller expired, no distributor ever 
had an opportunity to sell anything but 
second run to the Miller Theatre since 
that was all Fox-Wisconsin would buy for 
it. Further, it is undisputed that prior to 
the time remodeling of the Miller was 
completed, at a cost of almost $200,000, the 
theatre was absolutely unfit for first run 
exhibition. 


[Participation in Conspiracy] 


The Master further finds, in paragraph 83 
of the Report, that United Artists Corpora- 
tion participated in a conspiracy with other 
distributors in Milwaukee which classified 
the Miller Theatre first run on Third 
Street (or second run). This is clearly 
erroneous. There is no evidence in the 
record to support this finding. At pp. 42-43 
of their answers to objections, cross-claimants 
cite the testimony of Lohrenz that he knew 
of a conspiracy in Milwaukee in 1946. 
Lohrenz actually testified, not that United 
Artists Corporation was a participant in 
any conspiracy, but rather that United 
Artists Corporation was being discriminated 
against by such a conspiracy. In any event, 
even assuming participation by United Artists 
Corporation up until April 1946 in a con- 
spiracy which labled the Miller as a second 
run theatre, United Artists Corporation li- 
censing first run product to the theatre was 
an act which was clearly in opposition to 
any such conspiracy. 
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[Conditional Offer] 


In paragraph 84 the Master correctly 
found that at the time of negotiations with 
cross-claimants, United Artists Corporation 
had a backlog of eleven first run produc- 
tions. United Artists Corporation had tried 
to sell these pictures and had not been 
able to. I therefore overruled the objections 
to the findings in that paragraph. In so 
doing however, I did not intend to adopt 
the remainder of paragraph 84 which is 
repetitious of erroneous findings to which 
I had previously sustained objections. Thus, 
the Master clearly erred in paragraph 84 in 
finding that United Artists Corporation told 
cross-claimants that they could have first 
run product only if they sold United Artists 
Corporation a one-third stock interest in 
cross-claimant corporation for $10,000. The 
Master also found, in paragraph 84, that 
cross-claimants asked for second run prod- 
uct in order to keep its theatre in operation. 
It is clear from the record that cross- 
claimants wanted financial support to re- 
model their theatre into a house suitable 
for first run exhibition. In exchange for 
that financial support, and for pictures for 
the theatre once it had been remodeled, 
United Artists Corporation received a one- 
third interest in the cross-claimant corpora- 
tion with, by contract, no voice in its 
management, and a first run outlet for its 
pictures. It is-further clear from the record 
that prior to completion of the remodeling, 
the Miller was unfit for first run exhibition 
and, in addition, cross-claimants never, prior 
to 1947, asked for any run other than 
second run. 

[Coercion] 


The Master’s findings contained in para- 
graphs 85 and 86 are clearly erroneous. As 
stated above, United Artists Corporation 
could not have known of any demand for 
first run product made by cross-claimants 
upon other distributors since, prior to 1947, 
no demand had been made. Further, cross- 
defendants’ exhibit 27 makes it clear that 
cross-claimants were not coerced into their 
agreement with United Artists Corporation. 
Rather, in that exhibit, C. J. Papas (whose 
estate is successor cross-claimant here) ex- 
pressed great satisfaction with the transac- 
tion and hoped that the relationship between 
cross-claimants and United Artists Cor- 
poration would continue not only in Mil- 
waukee but in other places. 
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[Prior Government Decree] 


Although the Master clearly erred in para- 
graph 87, in attempting to construe a por- 
tion of the decree in U. S. v. Paramount, 
I did not sustain an objection to that find- 
ing since that Decree was not submitted in 
evidence before the Master, and had it been 
so submitted, it would not have been ad- 
missible. Section 5 of the Clayton Act 
limits the use of decrees to suits brought 
under the Antitrust laws. During the entire 
proceedings before this court, cross-claim- 
ants took the position, and I now so find, 
that this is not an action brought under 
any of the Antitrust laws. 


The Master’s findings in paragraph 88 
are clearly erroneous since they are based 
entirely on the decree in U. S. v. Paramount. 
That decree was neither offered in evidence 
nor would it have been admissible had it 
been offered. However, even assuming that 
the decree was admissible, the pictures con- 
tract is valid under the decree, as finally 
entered by the Court on February 8, 1950, 
because the contract enabled cross-claimant 
corporation to compete with exhibitor affiliates 
of major defendants in the Paramount case. 
In the 1950 decree, all defendants were 
enjoined from performing existing fran- 
chises, or entering into franchises in the 
future, “. except for the purpose of 
enabling an independent exhibitor to oper- 
ate a theatre in competition with a theatre 
affiliated with a defendant or with theatres 
in new circuits which may be formed as a 
result of divorcement.” CCH 1950-1951 
Trape Cases J 62,573 (1950). Cross-claim- 
ants cite the testimony of Raftery (answer 
to objections pp. 45-47) that the pictures 
contract was invalid. The quoted portions 
of Raftery’s testimony were with regard 
only to the 1946 decree, and not the final 
1950 decree which specifically exempts from 
the injunction the type of pictures contract 
before the court. 


[Events Occurring After Execution 
of Agreements] 


The inclusion in the Master’s Report of 
findings 92-95, both inclusive, is clearly 
erroneous. These findings, dealing with 
events occurring long after the agreements 
between United Artists Corporation and 
cross-claimants had been executed, are com- 
pletely irrelevant. At p. 47 of their answer 
to objections, cross-claimants maintain that 
evidence of the existence of a conspiracy 
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against them in 1947 and thereafter is ma- 
terial to their contention that there existed 
a conspiracy in 1946, and also goes to show 
that they were under duress from dis- 
tributors other than United Artists Cor- 
poration until such distributors were 
enjoined by Judge Barnes in Milwaukee Towne 
Corporation v. Loew’s Inc. Both conten- 
tions are clearly erroneous. As_ stated 
above, no evidence was submitted that 
United Artists Corporation participated in 
the Milwaukee conspiracy in 1946; in fact, 
United Artists Corporation acted to defeat 
the conspiracy by materially helping to 
create a new first run theatre and in li- 
censing first run product to it. Further, 
until the theatre became fit for first run 
exhibition, cross-claimants made no demand 
for first run, and thus the conspiracy could 
have had no affect on cross-claimants. 


As to the contention that the findings 
were relevant to the existence of a duress 
situation purportedly existing until 1948, 
the Master’s findings of the existence of 
duress and coercion, as stated above, rests 
upon his finding that United Artists Cor- 
poration participated in the Milwaukee con- 
spiracy. There simply is no credible evidence 
of that fact. Further, the record is replete 
with instances of the supposedly coerced 
cross-claimants operating antagonistically to 
the wishes of their supposed coercer, United 
Artists Corporation. I find that United 
Artists Corporation’s exhibit No. 2/7—a 
letter from Papas to United Artists Cor- 
poration stating how happy cross-claimants 
were with their association with United 
Artists Corporation and hoping that it 
would continue for many years—correctly 
sets the environment within which the 
agreements between cross-claimants and 
United Artists Corporation were made. That 
environment is not one of duress, but 
rather one of two parties working out their 
problems to their mutual satisfaction. 


[Evidence of Conspiracy] 


The Master clearly erred in his findings 
in paragraphs 96 and 97. As stated above, 
there is no credible evidence that United 
Artists Corporation was in a conspiracy in 
Milwaukee in 1946, the time when it entered 
into the agreements with cross-claimants. 
In fact, the agreements themselves are con- 
clusive evidence of the fact that United 
Artists Corporation was not only innocent 
of engaging in the conspiracy, but was 
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actually acting to defeat it. Further, as 
stated above, there is no evidence whatever 
that cross-claimants were coerced into enter- 
ing the agreements with United Artists 
Corporation but, on the contrary, the record 
clearly shows that they were happy with 
their association with United Artists Cor- 
poration at the time of the agreements and 
at no time showed any fear of acting con- 
trary to the expressed wishes of their 
alleged coercer. 


The Master bases his finding in para- 
graph 98, that United Artists Corporation’s 
‘200 shares of Class B stock represents 
“the fruit of monopolistic practices or re- 
straints of trade” on the fact that United 
Artists Corporation was a participant in a 
conspiracy. This is clearly erroneous. As 
stated above, in 1946, the only time relevant 
to this case, United Artists Corporation 
was not in any conspiracy in Milwaukee. 


[Validity of Stock Agreement] 


The Master clearly erred in paragraph 
99, in finding that the stock agreement 
between cross-claimants and United Artists 
Corporation was not valid until all escrowed 
contracts had been held legal by the court, 
and that the stock would never have been 
transferred to United Artists Corporation 
if cross-claimants had been able to obtain 
film first run, free of the restraints of the 
Milwaukee conspiracy. By the terms of 
the escrow contract, United Artists Cor- 
poration’s stock interest could be defeated 
only if a final decree were entered by a 
court of competent jurisdiction declaring 
the escrowed agreements invalid, and was 
not dependent upon an affirmative finding of 
validity, as stated by the Master. Further 
it is clear that the Milwaukee conspiracy 
could have had no effect upon cross-claim- 
ants when they entered into their agree- 
ments with United Artists Corporation since, 
at that time, they had made no demand for 
first run product upon anyone, nor was 
their theatre fit for first run exhibition. 
In addition, even if, in 1946, cross-claimants 
had made demand for first run and had 
been refused, and even if they could have 
exhibited first run product in the Miller, 
the Milwaukee conspiracy did not afford 
a ground for abrogating cross-claimants’ 
agreements with United Artists Corpora- 
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tion since ther is no credible evidence that 
United Artists Corporation, in 1946, was a 
party to the Milwaukee conspiracy—in fact, 
United Artists Corporation’s licensing first 
run product to cross-claimants was an act 
toward defeating that conspiracy. 

The record is absolutely devoid of any 
evidence that United Artists Corporation 
conspired with anyone in order to attain 
the result complained of here by cross- 
claimants—United Artists Corporation’s stock 
ownership of one-third interest in cross- 
claimant corporation. No one but United 
Artists Corporation has been charged with 
coercing cross-claimants into selling the 
stock, nor is there any evidence that any 
other distributor demanded that cross-claim- 
ants sell the stock to United Artists Cor- 
poration. This state of the facts, I find, 
brings this case squarely within the purview 
of Times-Picayune Publishing Co. v. U. S. 
[1953 TrapE Cases {[ 67,494], 345 U. S. 
594 (1953). 


[Validity of Findings] 


Reviewing generally the entire record 
before the Master, and in particular the 
documentary evidence relating to the sub- 
ject matter of the Master’s finding in para- 
graph 82 of his Report—which is the same 
as rejected finding 34 in Milwaukee Towne 
Corporation v. Loew's Inc, [1950-1951 TRapr 
CASES { 62,891], 190 F. 2d 561, 567 (7th 
Cir. 1951)—and in view of the further fact 
that cross-claimants themselves submitted 
finding 64 to the trial judge in Milwaukee 
Towne Corporation v. Loew’s Inc. which that 
court adopted, attesting to the validity and 
benefits to the cross-claimants of the es- 
crowed agreements, the validity of which 
they now challenge, I am left with the 
firm conviction that the Master was clearly 
in error in making the findings of fact and 
the conclusions of law which I felt im- 
pelled to reject. U. S. v. U.S. Gypsum 
[1948-1949 TrapnE Cases { 62,226], 333 U. S. 
364, 395 (1948). 


Accordingly, I adhere to the rulings 
made in my Memorandum of March 1/7, 
1954 herein, and direct that the Clerk 
forthwith file with the Honorable, the 
United States Court of Appeals for the 
Seventh Circuit, a copy of this Supple- 
mental Memorandum. 
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[7 68,192] General Electric Company v. Alfred A. Fain et al. 


In the Supreme Court of the State of Rhode Island. Equity No, 2342. Dated Novem- 
ber 17, 1955. 


Rhode Island Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief —Necessary 
Allegations—Fair Trade Contract—Notice——An electrical appliance manufacturer’s com- 
plaint in its fair trade enforcement action against a nonsigner-retailer was held insufficient 
on the ground that it did not allege a specific fair trade contract entered into with a dealer 
in Rhode Island. The manufacturer merely alleged that it had entered into fair trade 
contracts in the state and attached to the complaint a representative copy of a fair trade 
contract which did not contain any date, dealer’s name, product, or price. The Rhode 
Island Fair Trade Act requires an allegation of a specific contract as a condition precedent 
to its operation and to the creation of any possible rights thereunder in favor of a com- 
plainant against a nonsigner. If an executed contract with at least one dealer is vital to 
the operation of the Act, notice to the nonsigner should be effective to satisfy the expressed 


basis of the right of action under the Act. 
See Fair Trade, Vol. 1, § 3130, 3268. 


For the complainant: Goodman, Oster & Gorin, Pawtucket, R. I. 
For the respondents: Levy, Carroll & Jacobs, and Daniel Jacobs, Providence, R. I. 


Opinion 
[Fair Trade Complaint Insufficient] 


Fiynn, Chief Justice [In full text]: This 
bill in equity was brought by the General 
Electric Company, a New York corporation 
duly authorized to do business in the state 
of Rhode Island, seeking statutory relief 
against the respondents under the provi- 
sions of general laws 1938, chapter 393, as 
amended, referred to as the fair trade act. 
In the superior court the respondents’ de- 
murrer to the bill was sustained on two 
grounds and a decree accordingly was en- 
tered. From that decree the complainant 
has duly prosecuted an appeal to this court. 

The respondents’ demurrer did not chal- 
lenge the validity of the fair trade act on 
constitutional grounds, but asserted that 
complainant’s allegations in the bill were 
not sufficient in law to support a cause in 
equity thereunder. After the entry of the 
decree appealed from complainant did not 
ask to amend but stood on the bill as 
drawn and treated the decree as final. in 
the circumstances we have before us only 
questions of law relating to the two grounds 
which were relied on by the trial justice in 
sustaining respondents’ demurrer. These 
grounds of demurrer are as follows: 


“Second: That it does not appear by 
the said bill of complaint with whom the 
complainant entered into the alleged 
agreements pursuant _to the Rhode Island 
Fair Trade Act (General Laws, 1938, 
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Chapter 393 as amended) nor is an exact 
copy of any such agreement made a part 
of the said bill of complaint. 

Third: That it does not appear by the 
said bill of complaint that the complainant 
gave notice to the respondents of the 
exact and detailed wording of any such 
alleged agreement under the said Fair 
Trade Act including the names and ad- 
dresses of the retailer or retailers with 
whom the alleged agreements were en- 
tered into.” 


[Fair Trade Act] 


Since the bill is based upon the provisions 
of the fair trade act, it will be helpful to 
set out the pertinent sections thereof, G. L. 
1938, chap. 393, which read as follows: 


“82. No contract relating to the sale 
or resale of a commodity which bears, 
or the label or container of which bears, 
the trademark, brand, or name of the 
producer of such commodity and which 
is in free and open competition with 
commodities of the same general class 
produced by others shall be deemed in 
violation of any law of the state of Rhode 
Island by reason of any of the following 
provisions which may be contained in 
such contract: 

(1) That the buyer will not resell such 
commodity at less than the minimum 
price stipulated by the vendor.” 

“84, An action at law or suit in equity 
may be brought by any person damaged 
by ORD Forse (de ithe act of any person 
whether a party to such contract or not 
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in wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated 
in any such contract * * *,” 


While that act has been amended in certain 
particulars they are not important here. 


[Complaint] 


The bill sets forth in substance that com- 
plainant is a nationally known manufacturer 
of electric housewares, stich as toasters, 
waffle irons and sandwich grills, referred 
to as its products, which bear its trade- 
mark “General (GE) Electric”; that these 
products are in free and open competition 
with similar products produced by others 
which are sold and distributed in Rhode 
Island; that considerable effort and money 
have been expended in developing, perfect- 
ing, advertising and promoting such prod- 
ucts; and that as a result thereof a valuable 
reputation and public good will have been 
established for the company, its products 
and trade-mark. 

It also alleges that complainant had 
entered into fair trade agreements with 
retailers in Rhode Island; that thereby 
minimum retail prices for said products 
were stipulated in accordance with the 
authority granted by the above-mentioned 
fair trade act; and that a printed form or 
representation of such an agreement was 
attached thereto and made a part thereof. 
The bill further alleges in substance and 
effect that respondents conduct a retail 
establishment in the city of Pawtucket for 
the sale of electrical appliances and house- 
wares; that they did not sign any fair 
trade agreement with complainant; that 
they were, however, notified of the exist- 
ence of fair trade agreements between 
complainant and other retailers in Rhode 
Island wherein certain minimum retail prices 
were stipulated for its products; and that, 
although such notice was confirmed by 
registered mail to respondents on separate 
occasions, they had continued to sell, offer 
for sale, and advertise for sale certain of 
complainant’s trade-marked products below 
the minimum price set by such agreements 
pursuant to the fair trade act, whereby ir- 
reparable damage has been caused to com- 
plainant. 


[Claimed Errors] 


The complainant argues here that the 
trial justice erred in that he confused the 
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two grounds of demurrer by treating them 
together; that actually he did not decide 
the third ground thereof; and that if he did 
so he misconceived the law or erroneously 
applied it in sustaining the third ground 
of respondents’ demurrer. It is conceded 
that the controlling question is novel in this 
state and that the answer requires a con- 
struction of the pertinent statute. However, 
in support of its contentions complainant 
traces the general historical background of 
such fair trade legislation and then, upon 
its own analysis of the trial justice’s rescript, 
concludes that he misconceived or misap- 
plied the law. 


[Fair Trade Contract Must Be Alleged 


In our opinion the decision in question 
was clearly based on the trial justice’s 
interpretation of the fair trade act of this 
state. Assuming that the statute is consti- 
tutional, which question is neither before 
us nor decided, it is clearly in derogation 
of the common-law rights of respondents 
and must be construed strictly. Under the 
express provisions of §4, before any right 
accrues, it must be alleged that complainant 
was damaged by the action of respondents 
in “wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity 
at less than the price stipulated” in an 
existing fair trade contract in this state. In 
other words ariy right to relief under the 
statute is expressly conditioned on the 
existence of at least one valid contract be- 
tween complainant and a retailer in this 
jurisdiction, which contract actually made 
the article in question a so-called “fair 
trade product” under the act, and was 
known to defendant. 


In the instant cause there is no allegation 
that any particular retailer, or one» who 
was properly identifiable, had signed a fair 
trade contract as to the product allegedly 
sold by respondents. Indeed no retailer is 
named in the bill of complaint and no 
executed contract with any retailer is al- 
leged or exhibited either in the bill or in 
the notice written to respondents. It is true 
a printed form or so-called “representative 
copy” of an agreement is referred to and 
attached to the bill, but it is without inser- 
tions of any date, retailer’s name, product, 
or price. Such a blank form of allegation 
leaves a nonsigner without effective notice 
from which he might determine with rea- 
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sonable security whether he would be there- 
after “wilfully and knowingly” violating 
the terms of the fair trade act. 


The complainant contends, however, that 
such information would be a matter of evi- 
dence to be introduced at the hearing on 
the merits in order to prove its case, but 
that it is not required in the pleadings. 
Generally speaking pleading in equity is 
satished if there are allegations of fact 
under which proof can be adduced and, if 
adduced, would support a good cause of ac- 
tion. See Wolfe v. City of Providence, 73 
R. I. 417, 419. But the allegations must be 
proper assertions of fact which, if admitted, 
would make out a prima facie case for the 
relief prayed for. However, the complain- 
ant here was seeking special statutory re- 
lief. Therefore whatever may be said as to 
the sufficiency of general allegations in an 
ordinary equity case, it was incumbent upon 
complainant to satisfy by proper allegations 
of fact the specific conditions prescribed 
in the particular statute. 


In our judgment the statute requires such 
allegations as a condition precedent to its 
operation and to the creation of any pos- 
sible rights thereunder in favor of a com- 
plainant against a nonsigner. If it were 
otherwise, as contended by complainant, 
the statute would place respondents at the 
extreme disadvantage of doing business at 
their peril, even though they had not signed 
a fair trade contract with complainant, had 
no effective notice or means of reasonably 
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identifying the existence of any contract 
signed by a retailer and covering the same 
product, and notwithstanding that com- 
plainant admittedly deals in other products 
which may not be within the purview of 
the fair trade act or contract. 


We do not think it was intended by the 
statute to place such an unreasonable bur- 
den on the respondents. The information 
to satisfy the conditions thereof was wholly 
within the knowledge of the complainant 
and could easily have been alleged, if it 
were the fact. Moreover, if an executed 
contract with at least one retailer is vital 
to the operation of the statute, it follows 
that the notice to the respondents should 
be effective to satisfy the expressed basis 
of the right of action thereunder. In our 
judgment, therefore, the trial justice was 
correct in sustaining the demurrer, at least 
on the second ground. In view of that con- 
clusion, it becomes unnecessary to consider 
the complainant’s other contentions as to 
whether the bill of complaint is insufficient 
in respect to all the specifications in the 
third ground of demurrer, or whether the 
trial justice treated the second and third 
grounds together. 


[A firmed] 


The complainant’s appeal is denied, the 
decree appealed from is affirmed, and the 
cause is remanded to the superior court. 

Baker, J., did not participate in the 
decision. 


[] 68,193] Ronson Corporation v. Macher Jewelry & Watch Corporation. 


In the New York Supreme Court, New York County, 


Special Term, Part III. 134 


N. Y. L. J., No. 86, page 7. Dated November 2, 1955, 


New York Fair Trade (Feld-Crawford) Act 
Fair Trade—Enforcement of Fair Trade Prices—Person Who May Maintain Suit— 


Foreign Corporation.—A motion to dismiss a comp 


on the ground that the plaintiff is a foreign corpora 
*n New York and therefore lacks legal capacity to su 
prohibiting a foreign corporation doing business in tl 
authority, from maintaining any action upon a con 
cable. The corporation was not doing business in New York, an 


laint in a fair trade enforcement action 
tion not authorized to do business 
e was denied. A New York law 
he state, without a certificate of 
tract made in the state was not appli- 
d the fair trade contract 


which the defendant allegedly violated was not made in the state. 


See Fair Trade, Vol. 1, § 3330.34. 
[Foreign Corporation's Suit] 


Gotp, Justice [In full text]: Defendant 
moves pursuant to Rule 107 for dismissal of 
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the complaint for lack of legal capacity to 
sue. Plaintiff is a foreign corporation not 
authorized to do business in this state. It 
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brings this action in enforcement of the 
Feld-Crawford Act. Section 218 of the Gen- 
eral Corporation Law is inapplicable. It 
appears conclusively that plaintiff is not 
doing business in this state and no triable 
issue in that regard is created. The fair 
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trade contracts which defendant has not 
signed and which, it is charged, it is know- 
ingly violating were not made in this state. 
The remedy and cause of action created by 
the Feld-Crawford Act are available to 
plaintiff. The motion is denied. Order signed. 


[168,194] Free-Flow Muffler Company v. E. A. Kliewer, Sr. 


In the Texas Court of Civil Appeals, Sixth District. No. 6805. Filed September 22, 
1955. Opinion on motion for rehearing filed, October 27, 1955. 


Appeal from District Court of Gregg County, Texas. 


Texas Antitrust Laws 


Combinations and Conspiracies Under State Antitrust Laws—Procedure—Antitrust 
Violation as Defense—Failure To Plead—Waiver.—On an appeal from a decision holding 
that the plaintiff was entitled to recover royalties under a patent licensing agreement, the 
reviewing court refused to rule on the defendant’s contention that the agreement violated 
the Texas antitrust laws and was therefore void. The court held that the defense of 
illegality is an affirmative defense and must be pleaded, and that since it was not pleaded, 


the defense was waived. 


See Combinations and Conspiracies, Vol. 1, 2407.46. 
For the appellant: Smead & Harbour, and William Hurwitz, Longview, Tex. 


For the appellee: 
Kliewer, Dallas, Tex. 


[Suit for Royalties} 


Marr Davis, Associate Justice [In full text 
except for omissions indicated by asterisks]: 
Appellee, E. A. Kliewer, Sr., hereinafter re- 
ferred to as Kliewer, filed suit against Free- 
Flow Muffler Company, a Texas corporation, 
hereinafter referred to as the Corporation, 
for royalties alleged to have accrued under 
a license issued by Kliewer to the Corpora- 
tion upon a patent for an improved type 
muffler for automobile, truck, bus and com- 
bustion engines. During the pendency of 
the suit, the Corporation was dissolved, and 
by amended pleading Kliewer sued the Cor- 
poration in dissolution and Tom Cook, L. C. 
Hoffman and Faye Myers, a feme sole, each 
individually and as trustees of the affairs 
of the Corporation in dissolution. Kliewer 
alleged a contract between himself and the 
Corporation dated July 30, 1947. The evi- 
dence shows the final certificate of dissolu- 


tion of the Corporation was issued sometime 
in March 1951. 


Prior to the execution of the contract 
dated July 30, 1947, appellee had been issued 
patent No. 2,392,989, dated January 15, 1946, 
for the improved type muffler. On June 14, 
1946, Kliewer, Tom Cook, and L. C. Hoff- 
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Earl Roberts, Longview, Tex., and Blalock, Clower, Lohman & 


man agreed to and did form a corporation 
for the manufacture of mufflers under the 
letters patent and improvement patent to be 
known as “Free-Flow Mufflers” and a char- 
ter was issued on June 20, 1946. Capital 
stock of the Corporation was pledged at 
$9,000, and a contract was entered into, 
January 10, 1947, whereby Kliewer contrib- 
uted his letters patent for a consideration to 
$3,000 of stock in the Corporation. This 
contract did not provide for the payment of 
royalty to Kliewer. The consideration of 
him was one-third of the profits of the Cor- 
poration. The manufacture of mufflers was 
commenced sometime in 1946. When the 
contract dated July 30, 1947 was entered 
into, Kliewer was paid $3,000 in cash for his 
stock in the Corporation, and the contract 
(license agreement) provided for a royalty 
of 25c on each muffler sold. After July 30, 
1947, the Corporation commenced the manu- 
facture of mufflers under the license agree- 
ment, and, according to the findings of fact 
of the trial court, continued until or shortly 
prior to the date of dissolution of the Cor- 
poration. 


The pertinent parts of the contract in- 
volved in this suit are as follows: 
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“License Agreement 


“This Agreement, executed by and be- 
tween E. A. Kliewer, Sr., of Gregg County, 
Texas, herein called Licensor, and Free- 
Flow Muffler Company, a Texas corpora- 
tion having its principal place of business 
in Gregg County, Texas, herein called 
Licensee: 


“Witnesseth: 


“Whereas, Licensor is the sole owner 
of Letters Patent of the United States of 
America, No. 2,392,989, dated January 15, 
1946, for an improved type muffler for 
automobile, truck, bus and combustion en- 
gines; and 

“Whereas, heretofore, on the 10th day 
of January 1947, Licensor, one of the in- 
corporators of Licensee, executed and 
delivered to Licensee an exclusive License 
to manufacture and sell mufflers manufac- 
tured pursuant to the above described 
Letters Patent, in consideration for which 
Licensor received, and is the owner of 
300 shares of common capital stock of 
Licensee; and 

“Whereas, it is the desire of Licensee 
to enter into a license agreement with Li- 
censor which shall be substituted for and 
in lieu of the License Agreement dated 
January 10, 1947, and to purchase from 
Licensor the 300 shares of the common 
capital stock of Licensee owned by Li- 
censor; 

“Now, therefore, the parties have agreed 
as follows: 

“1 Licensor does hereby grant to Li- 
censee for the period of the life of the 
above described Letters Patent No. 2,392,989, 
the sole and exclusive license to manu- 
facture and sell mufflers manufactured un- 
der said Letters Patent, together with the 
sole and exclusive license to manufacture 
and sell mufflers manufactured under any 
improvement patent issued to, or im- 
provement application for patent filed by 
Licensor. Licensee shall be entitled to the 
benefit of any research which Licensor 
may choose to conduct incident to the 
improvement of the muffler, and any re- 
search shall become the property of Licensee. 

“2 Licensee shall pay to Licensor a 
royalty of twenty-five cents ($0.25) on 
each and every muffler which Licensee 
sells or causes to be sold. 


“7 Tn event of the breach by Licensee 
of any of the covenants contained in this 
agreement, and if such breach not be 
corrected and remedied within sixty (60) 
days after it occurs, Licensor shall have 
the right, at his election, to terminate the 
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license herein granted, in which event 
this agreement shall thereafter be of no 
further force or effect and the rights 
herein granted to Licensee shall revert 
to and become the property of Licensor. 
If Licensee shall voluntarily discontinue 
the manufacture and sale of mufflers for 
a period of sixty (60) consecutive days, 
the license herein granted shall terminate 
and all rights hereunder shall revert to 
and become the property of Licensor. 
x Ok x 


“Q. Licensee shall not assign this li- 
cense or any part thereof without the 
written consent of Licensor. 

“10. For and in consideration of the 
sum of three thousand ($3,000) dollars, 
the receipt of which is hereby acknowl- 
edged, Licensor does hereby sell, assign 
and transfer to Licensee three hundred 
(300) shares of the common capital stock 
of Licensee, being all of the common 
capital stock of Licensee owned by Li- 
censor, and represented by Certificate No. 
7, which has been duly transferred by 
Licensor to Licensee contemporaneously 
with the execution of this Agreement. As 
a further consideration for such transfer, 
Licensee expressly agrees to indemnify 
and save harmless Licensor from any and 
all debts, liabilities or cause of action held 
or owned by third persons and which may 
be asserted against. Licensee. 

“11. This Agreement shall supersede 
and be in lieu of the said License Agree- 
ment dated January 10, 1947.” 

x * Ok 


[Claimed Errors] 


By points 2, 3, 4, 5, 12 and 19 appellants 
complain of certain conclusions of law by 
the trial court. By point 2, they complain 
of the conclusion of the trial court that the 
license agreement expressly required the 
Corporation to account to Kliewer for 25¢ 
royalty on each and every muffler the Cor- 
poration sold or caused to be sold and 
that such royalty was payable regardless 
of whether the mufflers sold or caused to be 
sold were technically within the coverage 
of Kliewer’s patent and research. 

kK Ok 


We think the strongest case in support 
of the conclusion reached by the trial court 
on the point raised here is the case of 
Haseltine Research v. Automatic Radio Mfg. 
Co., 77 Fed. Supp. 493, aff, [1948-1949 
TRADE CASES § 62,476] 176 Fed. 2d 779, aff. 
[1950-1951 TrapE CASES { 62,634] 339 U.S. 
827.04 Ji) Ed. 1317, and urge a careful 
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study of that opinion. We conclude that 
the record and the law are against appel- 
lants on their point 2 and it is respect- 
fully overruled. 

ke mk 


[Antitrust Defense Waived] 


In point 9 appellant makes the following 
abstract statement: “The contract of July 
30, 1947 is in violation of the anti-trust laws 
of Texas and is therefore void.” The propo- 
sitions thus stated is a matter of affirmative 
defense and must be pleaded. It was not 
pleaded and was therefore waived. Rule 
94 T. R. C. P. We will not discuss the 
question of whether or not the statement 
is sufficient to raise a point of error. The 
point is overruled. 

* *k * 


Finding no error in the record, the judg- 
ment of the trial court is affirmed. 


On Motion for Rehearing 
* ok x 


Appellants also challenge most forcefully 
our disposition of their Point 9 which is 
set out in the foregoing opinion. They con- 
tend that the alleged illegality of the con- 
tract is fundamental error and may be 
considered by this court or by the Supreme 
Court without the matter having been pleaded 
or the point having been raised, and rely 
strongly upon the cases of Texas & Pacific 
Coal Co, v. Lawson, 89 Tex. 394, 32 S. W. 
871, 34 S. W. 919, and Ramsey v. Dunlop, 
Sup. Ct., 205 S. W. 2d 979, in an opinion 
dated November 12, 1947, subsequent to the 
passage of Rule 94. 


In the Lawson case the question that the 
contract violated the anti-trust statutes 
and was therefore void was not raised by 
either of the parties in the trial court and 
was not assigned as error on appeal. The 
Supreme Court in holding that the contract 
created a trust within the meaning of the 
statute and was void and that no action or 
counter-claim could be founded thereon, re- 
gardless of pleading, said: 


“Counsel for Lawson, in an able argu- 
ment, contends that this court has no 
jurisdiction to consider the illegality of 
the contract, since the question, as in- 
dicated in our former opinion, was not 
raised in the court below, and not as- 
signed as error here .... the various 
claims and counterclaims of the Plaintiff 
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and Defendant as set up in the pleadings 
are based upon the supposed rights of 
the parties growing out of and dependent 
upon the validity of the contract referred 
to, and the one preceding it, which was 
tainted with the same vice .. . Parties 
litigant cannot, by express waiver, induce a 
court to pass over the illegality of a con- 
tract, and administer their supposed rights 
thereunder, based upon the assumption of tts 
legality; and certainly a mere omission to 
notice such vice or bring it to the atten- 
tion of the court cannot give that effect.” 
(Italics ours.) 


In Ramsey v. Dunlop, supra (1947), the 


Supreme Court, citing the Lawson case said: 


“We shall not undertake to give an all- 
inclusive definition of fundamental error; 
but, to the purpose of this case, we do 
hold that an error which directly and ad- 
versely affects the interest of the public 
generally, as that interest is declared in 
the statutes or Constitution of this state, 
is a fundamental error. Our meaning 
finds illustration in the case of Teras & 
Pacific Coal Co. v. Lawson, 89 Tex. 394, 400, 
32 S. W. 871, 34 S. W. 919. In that case 
the plaintiff sued for rents alleged to 
be due under a written lease; the defence 
was that a correct statement of accounts 
would show that Lawson owned no 
rents but was due large sums by plaintiff. 
Although it was apparent from the peti- 
tion that the contract violated the anti- 
trust statutes, that question was nowhere 
raised by either of the parties. But, after 
the submission of the case, this court it- 
self raised the question, set aside the sub- 
mission and referred ‘the cause back for 
oral and written arguments, or either, as 
counsel may desire.’ 89 Tex. 397, 32 S. W. 
872. Certain of the assigned errors re- 
lated to the pleading and proof of efforts 
on the part of plaintiff's officers to de- 
stroy Lawson’s business. Noting the in- 
sistence by Lawson’s counsel that the 
parties had nowhere questioned the legal- 
ity of the contract, this court said in refer- 
ence to these assigned errors (98 Tex. 394, 
34 S. W. 921): ‘If the foundation of the 
action fails, all pleadings and evidence 
tending to support the verdict are thereby 
necessarily shown to have been improp- 
erly sustained and admitted, and it would 
be folly for a court to thereafter under- 
take to determine, as we are now asked 
to do, whether such pleading and evi- 
dence were properly sustained and ad- 
mitted upon the assumption of the legality 
of the cause of action. Parties litigant 
cannot, by express waiver, induce a court 
to pass over the illegality of a contract, and 
administer their supposed rights there- 
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under, based upon the assumption of 
its legality; and certainly a mere omis- 
sion to notice such vice or bring it to the 
attention of the court cannot have that 
efrect 22 


“Tf our courts, in whom is imposed 
the judicial power of this state, cannot 
act of their own motion in such a situa- 
tion, only because litigants whose personal 
interests are adverse to that public policy 
have waived the error, then the government 
of this state is indeed impotent... . 


“Therefore, we hold that it is both the 
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Federal Underwriters Exchange v. Craig- 
head, Tex. Civ. App., 168 S. W. 2d 699. 
We have referred to the possible invalidity 
of the policy provision lest we might be 
thought to have construed it as valid.” 


A conflict between Rule 94 and the Law- 
son and Ramsey v. Dunlop cases can readily 
be noted from the quoted part of the opin- 
ions and the above-quoted part of the rule. 

In the case of Continental Fire & Casualty 
Ins. Corp. v. American Mfg. Co. of Texas, 
supra, the court said: 


province and the duty of the court of civil 
appeals to consider the error.” (Italics ours.) 


There is a definite conflict between the 
holding of the Supreme Court in the Lawson 
and the Rasmey v. Dunlop cases, and the 
holdings of the courts of civil appeals in the 
following cases: Benefit Ass’n of Rwy, Em- 
ployees v. O’Gorman, Civ. App., 1946, 195 
S. W. 2d 215, wr. ref., NRE; Continental 
Fire & Casualty Ins. Corp. v. American Mfg. 
Co. of Texas, Civ. App., 1948, 206 S. W. 2d 
669, no writ history; Wilde v. Liedtke, Civ. 
App., 1950, 231 S. W. 2d 1009, no writ 
history; Dimmitt v. Dimmitt, Civ. App., 1954, 
263 S. W. 2d 648. 


We think it advisable to point out these 
conflicts in view of our statement in the 
foregoing opinion to the effect that the 
failure to plead the illegality of the con- 
tract waived the defense of such illegality. 


In the case of Benefit Ass’n of Rwy. Em- 
ployees v. O’Gorman, supra, the court said: 


“We do not see fit, however, to dispose 
of the limitation question on the ground 
of invalidity of the policy provision, be- 
cause of the state of the pleadings. Ap- 
pellant pleaded the contract provision in 
defense of the suit. Appellee did not by 
replication question the legality of the 
provision, and therefore, by reason oO 
Rule 94, we doubt if the legality of the 
provision in question is before us on this 
appeal. Rule 94 provides in part: 

‘In pleading to a preceding pleading, 
a party shall set forth affirmatively .. . 
illegality . . . and any other matter con- 
stituting an avoidance or affirmative de- 
fenses. ere 

“Before the adoption of the present 
rules of procedure the illegality might. 
have been noticed at any time, either by 
the trial court or by the appellate court, 
but we doubt if we can now do so under 
the state of the record before us. Reid 
v. Associated Employers Lloyds, Tex. Civ. 
App., 164 S. W. 2d 584, writ refused; 


Trade Regulation Reports - 


“The point of error relied upon by de- 
fendant poses the issue of the illegality 
of the obligation sued on. Rule 94, Texas 
Rules of Civil Procedure, requires the de- 
fendant to specially plead the illegality of 
the contract before he can avail himself 
of that defense. Of course in this venue 
case defendant has not been called upon 
to plead the merits of the case. It may 
also be observed that if plaintiff’s peti- 
tion afarmatively and conclusively shows 
upon its face the illegality of the transac- 
tion upon which suit is based, it becomes 
a judicial admission and defendant can 
rely upon it.” 

In Wilde v. Liedtke, supra the court said: 


“Ags we view appellee’s pleadings, the 


— evidence and the trial court’s judgment, 


the case is bottomed upon rescission of a 
contract for failure to comply with war- 
ranties which appellant made to appellee 
at the time of sale. The testimony is suf- 
ficient to support the trial court’s judg- 
ment and the only question before us is 
as to whether appellant’s theory is correct, 
that is, was the transaction between him 
and appellee void under Section 53 of the 
Certificate of Title Act, Vernon’s Penal 
Code, Article 1436-1, which reads as fol- 
lows: ‘All sales made in violation of this 
Act shall be void and no title shall pass 
until the provisions of this Act have been 
complied with,’ 

“Under Rule 94, Texas Rules of Civil 
Procedure, the burden was on appellant 
to not only plead but also prove illegality 
of the contract. See Reid v. Associated 
Employers Lloyds, Tex. Civ. App., 164 S. W. 


2d 584, writ refused; Federal Underwriters 
Exchange v. Craighead, Tex. Civ. App., 


168 S. W. 2d 699, writ refused, w.m.” 
In Dimmitt v. Dimmitt, supra, the court 


saids 


“Since this fraudulent scheme was not 
pleaded and no issue thereon was sub- 
mitted to the jury and none requested and 
since it is not contended that such fraudu- 
lent purpose is established by the undis- 


{1 68,194 


‘Number 36—146 


Court Decisions 
12-1-55 


70,906 

Oklahoma Retail Grocers Assn. v. Safeway Stores, Inc. 
writ history, the court in speaking of the 
requirements of pleading illegality under 
Federal Rule 8(c) said: 


puted evidence it is our opinion that the 
question presented by appellee is not 
before use. Rules 94 and 279 T. R. C, P.” 


Fraud, not illegality, is involved in the 
Dimmitt case. If the rule requires fraud to 
be pleaded, then it requires that illegality 
be pleaded. If the rule means what it says, 
and must be liberally construed, we can see 
no escape from pleading any illegality as a 
defense to any lawsuit, even though the 
illegality is apparent in the record. Our 
Rule 94 is Federal Rule 8(c), except for the 
second sentence which was added by amend- 
ment of March 31, 1941. 


There are very few cases cited by the 
Federal courts on the question here, but the 
cases cited definitely hold that illegality 
must be pleaded, as required by Federal 
Rule 8(c). American Casualty Co. of Read- 
ing, Pa. v. Morris et al., 51 Fed. Sup. 889, 


“This illustrates the danger of attempt- 
ing to try out issues for which there is 
no basis in the pleadings. Plaintiff points 
out that a jobber could change its form of 
organization without losing its mark-up 
privileges, citing 2 Pike & Fischer O. P. A. 
Price Service, Consumers Goods Desk 
Book, p. 11,187. Plaintiff claims that had 
it been advised of defendant’s contention 
by pleading or otherwise, it could have 
proved that a partnership with the same 
name and with the same interests had been 
a well-known jobbing firm in Chicago 
since 1934. We hold that defendant, 
neither having raised this defense in the 
pleadings nor until after the plaintiff had 
finished its proof, cannot now assert a 
violation of that section of the regulation 
to prevent a recovery upon the contract.” 


affirmed 146 Fed. 2d 208. 


“The defense illegality must be affirma- 
tively pleaded. Rule 8(c), Federal Rules 
of Civil Procedure, 28 U. S. C. A., follow- 
ing section 723c.” 


In the case of Charm Tred Mills, Inc. v. 
Erle P. Halliburton, Inc., 202 Fed. 2d 294, no 


The conflict poses a problem for the Su- 
preme Court and we will not try to reconcile 
same. 


The motion for rehearing is overruled. 


[68,195] Oklahoma Retail Grocers Association v. Safeway Stores, Incorporated. 


In the District Court within and for Oklahoma County, State of Oklahoma. No. 
134,533. Dated October 21, 1955. Filed November 4, 1955. 


Oklahoma Unfair Sales Act 


Sales Below Cost Under State Laws—Defenses—Meeting Competitive Prices——A 
grocery store chain was held to have advertised, offered for sale, and sold certain grocery 
items at less than cost, without legal justification and with the intent to injure competitors, 
in violation of the Oklahoma sales below cost law. The chain failed to establish the 
defense that it reduced its prices in good faith to meet. the lawful prices of its competitors. 
Although a retailer may sell below his cost to meet the lawful price of his competitor, he 
cannot sell below cost when the price of the competitor is an unlawful price. The court 
ruled that the chain could not logically presume that the prices it was meeting were legal 
Prices because the chain, being one of the largest, could undoubtedly buy as cheap or 
cheaper than any of its competitors. A logical presumption would be that the chain should 
have known that something was wrong with the competitors’ prices. Instead of reducing 
its prices to meet such unlawful prices, the chain should have sought relief from the courts 
under the sales below cost law. 


See Sales Below Cost, Vol. 2, §.7161. 


Sales Below Cost Under State Laws—Intent To Injure Competitors—Evidence—A 
grocery store chain was held to have advertised, offered for sale, and sold certain grocery 
items at less than cost, with the intent to injure competitors, in violation of the Oklahoma 
sales below cost law. The chain failed to establish that it was not its intention to injure 
competitors. Under the law, evidence of an advertisement, offer to sell, or sale of mer- 
chandise at less than cost is deemed prima facie evidence of an intent to injure competitors. 
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The chain failed to. rebut the prima facie evidence of its intent. It merely contended that 
it had no intent to injure competitors, and that it wanted to secure a court decision on the 
issue, However, the chain admitted that it was its policy to cut prices regardless of 
illegality. 


See Sales Below Cost, Vol. 2, f 7151. 


Sales Below Cost Under State Laws—Trading Stamps—Legality—Whether or not 
the giving of trading stamps, redeemable in merchandise, with commodities sold at the 
minimum price permitted under the Oklahoma sales below cost law constitutes a violation 
of the law, depends upon the nature of the purpose of such stamps. If the stamps represent 
a cut in the sale price of the items with which they are given and the items are sold at 
the minimum price allowed under the law, the giving of the stamps would amount to a 
sale below cost. However, if the stamps are given as an inducement to attract customers, 
as an advertising device, or as a discount for cash payment, the giving of the stamps under 
the above circumstances would not constitute a violation of the law. There is no suggestion 
in the law of the desire to outlaw a true cash discount. In fact, the law excludes cash 


discounts as distinguished from trade discounts. 


See Sales Below Cost, Vol. 2, J 7201. 


Sales Below Cost Under State Laws—Enforcement of Laws—lInjunctive Relief.— 
Where a grocery store chain was found to have unlawfully advertised, offered for sale, 
and sold certain grocery items below cost in five towns in Oklahoma, a permanent injunc- 
tion was issued prohibiting the chain from cutting is prices below cost in the entire State 


of Oklahoma. 
See Sales Below Cost, Vol. 2, { 7263. 


Sales Below Cost Under State Laws—Enforcement of Laws—Who May Bring Suit— 
Trade Association.—An association of retail grocers had the right to maintain an action 
for an injunction under the Oklahoma Unfair Sales Act. 


See Sales Below Cost, Vol. 2, J 7241. 


For the plaintiff: Miskovsky & Miskovsky; Looney, Watts, Ross, Looney & Nichols; 
and William J. Holloway, Oklahoma City, Okla. Samuel M. Lane, David S. Maclay, and 


Robert Beshar, New York, N. Y. 


For the defendant: Embry, Crowe, Tolbert, Boxley & Johnson, Oklahoma City, Okla. 


[Sales Below Cost Charged] 


By tHe Court [F. B. H. Spetrmay, District 
Judge, In full text]: Gentlemen, as the Court 
understands it, this is an action wherein plain- 
tiff, as a Trade Association, sues the defendant, 
Safeway Company, praying for an Order 
restraining the defendant from violating the 
provisions of the Oklahoma Unfair Sales 
Act, as set out in Title 15, O. S. A., Section 
598.1 to 598.11, inclusive, in the following 
particulars: That the defendant, Safeway, 
did, on certain dates, as set forth in the Peti- 
tion of the plaintiff, advertise, offer for sale, 
and did sell certain articles of merchandise 
at retail at less than cost to the retailer, as 
defined in the Unfair Sales Act, with the 
wrongful intent and purpose of inducing the 
purchase of other merchandise or arbitrarily 
diverting trade from members of the plain- 
tiff Association, competitors of the defend- 
ant, and otherwise injuring members of the 
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plaintiff Association, with the wilfull, mali- 
cious and unlawful intent and purpose of 
impairing and preventing fair competition, 
injuring members of the plaintiff Associa- 
tion, and injuring the public welfare—as to 
specific dates—places of locations—the spe- 
cific dates running from September 15, 1954 
to October 22, 1954, and occurring in the 
cities of Oklahoma City, Enid, Norman, 
Tulsa and Shawnee. 


[Answer] 


The defendant, Safeway, for its answer, 
admits its corporate existence, as well as 
the corporate existence of the plaintiff, and 
for further answer denies the advertising, 
offering to sell, or sale of two certain items, 
but it admits that it did, as alleged by the 
plaintiff, advertise, offer for sale and sell, 
all of the other items set forth in Exhibit 
“B” to plaintiff's Petition upon the dates 
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and at the places and for the prices set forth 
in the plaintiff’s exhibit and made a part of 
this Petition. 


The defendant, Safeway, denies that such 
was in violation of the Unfair Sales Act, 
but that the same was made in good faith 
to meet the price of a competitor, or com- 
petitors who were, on those dates, selling 
the same articles or products of comparable 
quality at such prices. 


The defendant, for further answer, denies 
that it sold any of said articles at a reduced 
price with an unlawful intent or purpose. 


The defendant, Safeway, for further an- 
swer, alleges that Louie J. Speed, doing 
business as Speed’s Food Market, and 
others, were, on the same dates as set forth 
in the plaintiff’s petition, as competitors of 
the defendant Safeway, offering for sale 
and selling like merchandise at the prices 
set forth in their Cross-Petition, and on the 
dates of such sales certain Association 
members were giving to their customers 
trading stamps or coupons, redeemable cash 
register receipts and other evidences of 
credit, without making or collecting any 
additional charge therefor, and that such 
had a cost value of not less than 2.8 per 
cent of the sellers’ price, and that on 
Wednesday and Friday such evidence of 
credit had a cost value of not less than 
5.8 per cent, and that the Safeway, defend- 
ant, had adjusted its prices on articles 
alleged to have been offered and sold to 
meet such competition. 

And also, Safeway alleges that in certain 
other towns, other than in Oklahoma City, 
that it adjusted its prices to meet competi- 
tion of other grocers in those communities. 

Further answering, the defendant, Safe- 
way, states that if it was not justified in 
meeting competition in this manner that 
then the giving of such evidences of credit 
without additional charge had the effect of 
offering for sale and selling at less than 
the minimum mark-up, and was in violation 
of the Unfair Sales Act. 


[Cross-Petition] 


The defendant, Safeway, Cross-Petitions 
against Louie J. Speed, doing business as 
Speed’s Food Market, and twelve other 
members of plaintiff Association, alleging 
that those named parties, in the giving of 
trading stamps and other evidences of 
credit, caused and—caused to be advertised 
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for sale, and did sell, certain merchandise 
at less than the statutory mark-up and in 
violation of the provisions of the Unfair 
Sales Act, and the defendant, Safeway, 
likewise prays for a permanent injunction. 


For the purpose of this trial, it was 
agreed—it was Ordered by the Court, that 
the issues as between plaintiff Association 
and Safeway, and as between Safeway and 
Speed, be tried together. 


The Cross-Defendant, Speed, for answer 
to the Cross-Petition of Safeway, denies 
that he has violated any provisions of the 
Unfair Sales Act, and alleges that he had 
been, for a number of years, following the 
practice of allowing his customers a uni- 
form store-wide discount for cash, either 
at the time of purchase or not later than 
the 15th of the following month, which 
had been accomplished by the issuance of 
S. & H. Green—S. & H. Trading Stamps, 
furnished to him by the Sperry & Hutchin- 
son Company, and which were redeemable, 
by the S. & H. Company, which discount 
was approximately 2.5 per cent. 


[Right to Maintain Action] 


First of all, I think that briefly states 
the issues set up by the pleadings—first 
of all, there is no doubt of the right of the 
plaintiff to maintain this action. Section 
598.10 specifically grants this authority. It 
appears from the pleadings and the evi- 
dence that members of the Association 
consist of approximately 1,700 independent 
merchants throughout the state, with more 
than 200 in the Oklahoma City area. 


[Sales Below Cost Law] 


Now it is necessary that the Court con- 
sider the Unfair Sales Act, which Act has 
been declared to be constitutional by our 
Supreme Court. Now Section 598.2, is the 
definition section of the statute—Section 
598.3 prohibits sales below cost. That sec- 
tion reads: 


“It is hereby declared that any adver- 
tising, offer to sell, or sale of any 
merchandise, either by retailers or whole- 
salers, at less than cost as defined in this 
Act with the intent and purpose of in- 
ducing the purchase of other merchandise 
or of unfairly diverting trade from a 
competitor or otherwise injuring a com- 
petitor, impair and prevent fair competi- 
tion, injure public welfare, are unfair 
competition and contrary to public policy 
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and the policy of this Act, where the 
result of such advertising, offer or sale 
is to tend to deceive any purchaser or 
prospective purchaser, or to substantially 
lessen. competition, or to unreasonably 
restrain trade, or to create a monopoly 
in any line of commerce.” 
Section 598.4 is a penal section of the 
statute, providing that any violation is a 
misdemeanor, and fixing punishment. 


Section 598.5 provides injunctive relief 
that may be had through the courts. 


Section 598.6 sets out the exempted sales. 


Section 598.7 has to do with meeting 
competitors prices—“Any retailer or whole- 
saler may advertise, offer to sell, or sell 
merchandise at a price made in good faith 
to meet the price of a competitor who is 
selling the same article or products of 
comparable quality or cost to him as a 
wholesaler or retailer.” 


Section 598.8 is determination of cost 
of sale outside ordinary channels of trade. 


598.9 provides for witnesses—production 
of books, records and so forth. 

Section 598.10—I have talked about that 
—Trade Associations. Any individual, or 
a trade association, may bring an action in 
court. 


[Issues] 


As I see it, what is before the Court at 
this time is—first—did the defendant, Safe- 
way Company, sell below the statutory 
price as determined and fixed by the Unfair 
Sales Act? Second—if so, was it justified 
under the terms of the Act? Third—or was 
it done with intent to injure competitors 
and lessen competition? Fourth—the de- 
fendant, Safeway, admits the sale of various 
articles for the prices set forth in the ex- 
hibits attached to plaintiff's Petition, but 
that they reduced such prices only to meet 
the competition of those—of the plaintiffs 
who were giving trading stamps here in 
the Oklahoma City area, and in Enid, 
Shawnee, and other places, because other 
retailers had reduced prices. 

In reply, the plaintiff and Cross-Defend- 
ant, Louie J. Speed, admits that he gave 
the trading stamps on the basis of one 
stamp for each ten cent purchase and as 
inducement for cash payment or payment 
of not later than the 10th of each month, 
but that the sale price of the article was 
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not below the statutory mark-up described 
in the statute. 


Six,—if the giving of the trading stamp 
is a violation of the statute, that is, if it 
had the effect of reducing the price below 
the statutory mark-up permitted by statute, 
then the Cross-Petitioner violated the law 
and should be enjoined. 


Seven,—if the giving of the trading stamps 
is illegal and in violation of the Unfair 
Sales Act, was the defendant Safeway Com- 
pany justified in reducing its price so as 
to meet such prices. 


Eight,—if the giving of trading stamps 
was not a violation of the statute, that then 
the defendant, Safeway Stores, violated the 
law and should be enjoined. 


[Meeting Competition Defense] 


Now as I further understand it, a viola- 
tion of the Unfair Sales Act arises where 
a retailer, first, sells below his cost, as that 
term is defined in the act; second, without 
legal justification; third, with the intent 
condemned by the Act. If there was a sale 
below cost—if so—then there would be a 
violation of the statute, and it should be 
stopped. 


A retailer may sell below his cost without 
violating this Act, to meet the lawful price 
of his competitor, but cannot sell below his 
cost on this excuse when the price of a 
competitor is an unlawful price—that is, 
one violation of the law will not justify an- 
other—which raises the next question, of 
whether or not there was a legal justifica- 
tion. The justification sought is that the 
thirteen members of plaintiff Association 
were giving trading stamps, that is, thirteen 
out of some—well, many others. 


It is admitted that only a small minority 
of plaintiff members give trading stamps 
or other evidences of like character, and 
the facts are that those who give the stamps 
or other evidences of credit, give them on 
a general store-wide basis, that is, they may 
have certain so-called traffic items on which 
the mark-up is very close to the specified 
minimum, while most of the other mer- 
chandise has a greater mark-up. 

And further, the defendant, Safeway, ad- 
mits that the items complained of were 
advertised, offered for sale and sold for 
less than statutory mark-up. 
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Safeway is in a peculiar position in this 
zase, alleging on one hand that it reduced 
its prices to meet lawful competition, while 
on the other hand it is alleged that the 
giving and distribution of trading stamps 
reduced the price, and were illegal, that 
they reduced the price below the statutory 
minimum, 


The defendant, Safeway, contends that 
in the cities of Norman, Shawnee, Enid 
and Tulsa, on the date set in plaintiff’s 
Petition, it reduced the prices on the various 
items complained of to meet competition, 
contending that it could only presume that 
the price it was meeting were legal prices. 
I don’t think that is a logical presumption, 
gentlemen, for here we have one of the 
largest Chains of grocery stores, who un- 
doubtedly, because of their size, can buy 
as cheap or cheaper than anyone else. 


The statute on meeting competitors prices 
reads—I will read it again—quote, 


“Any retailer or wholesaler may ad- 
vertise, offer to sell, or sell merchandise 
at a price made in good faith to meet the 
price of a competitor who is selling the 
same article or products of comparable 
quality at cost to him as a wholesaler or 
retailer.” 


As I understand the Act, that if-—store 
“B” out here has been able to make a good 
deal—a bona fide deal—then Store “C” 
would be permitted to meet that competi- 
tion—that is the way I understand the 
statute. 


The logical presumption, gentlemen, seems 
to me would be that the defendant Safeway 
should know that something was wrong 
with the competitor’s price. As I say, they 
can probably buy as cheap, or cheaper, 
than anyone else, and should know that. 
there was something wrong. 


Safeway’s remedy in that case would be 
redress through the courts; that is why we 
have the Unfair Sales Act—that is what. 
the courts are here for—and that is what 
has been done since the inception of this 
action. I granted the restraining orders 
as against the Cross-Defendants, and in- 
dicated that I would grant them against 
any of the plaintiff’s members, on a Motion 
or Application of the Safeway, and in the 
ones in which the Court has acted—taken 
action—every one of them—the Court has 
been diligent in providing relief and issuing 
the injunctions. 


1 68,195 


Court Decisions 
Oklahoma Retail Grocers Assn. v. Safeway Stores, Inc. 


Number 36—150 
12-1-55 


The Court knows this, as a matter of per- 
sonal knowledge, that separate actions have 
been filed in my own home District—in 
Enid, Alva, Watonga—restraining other re- 
tailers from violating the provisions of the 
Unfair Sales Act at the instance and behest 
of the—upon the Petition of the Safeway 
Company—and as I say, in that particular 
case counter-restraining orders have been 
issued. 

Gentlemen, to attempt to handle these 
problems in any other manner couldn’t 
have any other effect than to bring chaos. 
First, Safeway sets a price—Blakemore, in 
my District, reduces it; Safeway says they 
are going to met it—the Red Bud then 
reduces their price—and there we go—you 
would have nothing but chaos, gentlemen— 
One violation just brings about another. 
I say to handle it in any other manner 
except in the orderly manner as provided 
by the statute will only bring chaos in the 
grocery business and have the net results 
of ruining hundreds, if not thousands, of 
small independent merchants, and that is 
the only logical conclusion the Court can 
come to there. 


[Intent To Injure Competitors] 


Now we have this proposition—the Statute, 
Section “‘c” of 598.5 reads, 


“Evidence of advertisement, offering to 
sell, or sale of merchandise by any re- 
tailer or wholesaler at less than cost to 
him, shall be prima facie evidence of 
intent to injure competitors and to de- 
stroy or substantially lessen competition.” 


As I understand the rule of law, that is 
prima facie evidence, and that, that evi- 
dence can then be rebutted by the person 
charged, that he was not doing that—to 
start out with that the prima facie evidence 
that the defendant, Safeway, was doing that 
with the purpose of injuring competitors 
or destroying or substantially lessening 
competition. 


Now Mr. Christensen was on the stand, 
and stated that it was not their intention 
to injure competitors—it was merely to be 
competitive, and that another reason was 
to secure a court action—a court decision. 
That, to my mind, gentlemen, is not proper; 
that is not the way to transact business— 
not the way to treat the courts. They had 
a remedy of coming in and asking for a 
restraining order and trying it out, and not 
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violating the law, but he goes on and says 
that they had no intent to hurt anybody; 
they didn’t prosecute—they didn’t seek an 
injunction—they just cut prices. 


Now you gentlemen all know—most of 
you have had as much experience as the 
Court has had, and some of you a lot more 
—it is awfully hard to establish intent— 
what a person has in their mind, what they 
intend to do—in fact, intent is a state of 
mind. I don’t know how you can prove it 
by direct evidence. Very seldom you can 
prove intent, unless the party admits it, ex- 
cept from circumstances—what went on. 
Mr. Christensen said—he made this state- 
ment on cross examination—that it was the 
policy of their Company to cut prices re- 
gardless of illegality. It isn’t right for a 
large Company like this, to do this, and 
at the same time Mr. Christensen also 
stated that he had never read the Unfair 
Sales Act—hadn’t read it to date—last 
Monday or Tuesday. You can only arrive 
at intent by—largely by circumstances, as 
I have stated—it is one way one time and 
another way another time. 


[Trading Stamps] 


And now we get to the question of trad- 
ing stmaps; does the giving of trading 
stamps, redeemable in merchandise, consti- 
tute a violation of the Unfair Sales Act 
when stamps are given with commodities 
sold at the minimum price permitted under 
the Act? Section 598.2, one of the defini- 
tions— 

“When used in this Act, the term ‘cost 
to the retailer’ shall mean the invoice cost 
of the merchandise to the retailer or the 
replacement cost of the merchandise to 
the retailer, whichever is the lowest, less 
all trade discounts except customary dis- 
counts for cash.” 


I think this can be answered by a con- 
sideration of the nature of the purpose of 
the trading stamp coupons, whether they 
are to be regarded as a discount for cash 
or a means of advertising or to entice cus- 
tomers or to retain your trade, or do they 
simply represent a cut in the sale price of 
the articles with which they are given. 
There is no doubt that if [it] is the latter, 
they would accomplish a cut in price, and 
the sale of such merchandise sold at the 
minimum allowed under the Act and the 
giving of stamps would amount to a sale 
below the minimum. 
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Now on the other hand, if the stamps 
are given in the nature of an inducement 
to attract customers to the store, or in the 
nature of advertising, an advertising device, 
or as a cash discount for cash—or as a 
discount for cash—can they be condemned 
and found to be in violation of the Unfair 
Sales Act any more than free parking, 
musical programs, care of children, and all 
the other thousand and one promotional 
schemes that we have. It is not evidence 
in this case, but the Court can read, and 
knows what is going on. This week I 
noticed an advertisement in the Daily 
Oklahoman where a group of merchants 
out here were giving everything from gold 
fish to trips to Havana, Cuba—it seems to 
be the practice to give something, and 
people are looking for it; they are not 
interested in the cash reduction—it wouldn't 
make any difference to them—they are 
looking for something like these premiums 
that are set out in these catalogues—that 
is what they are looking for—it seems to 
be the custom now. Doctor Johnston says 
it is bad business,—he may be correct on 
that—they may all go broke with these 
give-away processes that they are in. But 
he also says that if it pleases the customer, 
it is good business—so there we are again. 
Personally, I don’t think it is very good 
business, but that is their troubles. 1 
don’t think it is a prerogative of this Court 
to try to tell any merchant what is good or 
bad business—the way he runs it—as long 
as it is not a violation of the Statute. 


So if these other things I have just 
mentioned are not condemned, or cannot 
be condenmed—merely promotional schemes 
for advertising, I don’t believe that the 
giving of the stamps with cash payment or 
for cash to be paid in a certain length of 
time would be a violation. They are in the 
nature more for prompt payment, it would 
seem to me to be. These stamps have been 
*n use for a long time, I think some evi- 
dence has been introduced that they have 
been in use in Oklahoma for some forty- 
five years—Mr. McCarty said he had been 
here twenty-two years, in charge of it, 
working with it. An examination of the 
contract here with Speed reveals that they 
are a cash discount; as | understand it, a 
means of providing a cash discount. Cash 
it not given, the stamps are given on the 
basis of one stamp for each ten cent pur- 
chase, and when you have a book, when you 
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have made $120.00 in purchases you have 
accumulated a book of stamps that will 
account for about $3.00 on some premium 
that the good housewife, and not unfre- 
quently I expect the husband, gets some- 
thing that they otherwise would not have 
gotten. 

Cash discounts have been in vogue for 
a long time. Purchasers are given the bene- 
fit of the traditional cash discount, and the 
merchant has the reciprocal advantage of 
trade—getting his money. Now if he 
doesn’t get his money by a certain time 
he doesn’t give the discount, doesn’t give 
the stamps—it is not a price adjustment, 
it is just a mode of financing. It is not a 
trade discount, nor a rebate, nor a con- 
cession. There is no suggestion in the 
Unfair Sales Act of desire to outlaw the 
true cash discount; in fact it excludes cash 
discounts as distinguished with trade dis- 
counts. 

I would like to state further, on this 
contract that Speed has with the S. & H. 
Company, it specifically provides that they 
will cancel the contract at any time the 
stamps are issued in any other manner than 
which is set forth in the contract, and that 
is, one for each ten cent purchase. 


We have had evidence here by Doctor 
Johnston—he says he doesn’t think it is 
good business; it may, or may not be, but 
he also says if it pleases the customer it is 
good business—that seems to be what the 
people want, and it is not in violation of 
the provisions of the Unfair Sales Act— 
doesn’t reduce the prices. You see, here is 
what we have, gentlemen—Speed advertises 
some merchandise for, say, $1.00; the de- 
fendant, Safeway, advertises it for, lets 
say, 97¢ or 98¢, and stands on the theory 
that they are meeting the green stamp 
competition. That appears in the public 
press—in the newspapers; it appears on the 
shelf. The only thing that the purchaser 
sees is that the article is priced at 98¢; he 
doesn’t give any further thought to the 
trading stamp—he just sees that the other 
man has it two cents cheaper. 

So you can see how the reduction of 
price—what effect it has on the human eye, 
or the human mind. We go too far on 
competition. Sometimes I am afraid it is 
hard to distinguish where competition stops 
and greed and avarice take over. We 
know the terrible competition that is going 
on now in this country in the automobile 
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industry. It looks as though there won’t 
be but three of them left. If two of them 
have their way, there will only be two of 
them, and if one of them has its way, there 
will only be one—so I say, it is hard to 
tell, sometimes, where competition stops 
and greed and avarice take over. That is 
the purpose of the Unfair Sales Act. We 
have had it—it has been in vogue in this 
country—it has been going for the last 
fifty or more years, to provide fair compe- 
tition and protect the public, because too 
often, and it has been shown many times 
in the history of this nation, that when it 
is ‘all out’, the picture changes, and the 
public pays. 


[Permanent Injunction] 


The Court therefore, finds that on the 
dates alleged in plaintiff's petition, the 
defendant, Safeway, did advertise and offer 
for sale, and did sell the items of mer- 
chandise set forth and at a price below 
the minimum prices as fixed by the Okla- 
homa Unfair Sales Act. 


The Court further finds that on the dates 
alleged in plaintiff’s Petition, the defendant 
Safeway, without legal justification, wilfully 
and intentionally reduced its prices in an 
effort to increase its volume, to the detri- 
ment of other grocers. 


The Court further finds that the Cross- 
Defendant, Louie J. Speed, did not, on the 
dates alleged, advertise, offer for sale or 
sell the merchandise alleged at a price lower 
than that described and permitted by the 
Unfair Sales Act. 

The Court further finds that the giving 
of trading stamps, in accordance with the 
conditions of the trading stamp contract, is 
in the nature of a cash discount, and is not 
in violation of the Unfair Sales Act. 


And the Court concludes that the in- 
junction be made permanent against the 
defendant Safeway Company. 

We have had, heretofore, some complaint 
about double stamps. I think that part 
of the restraining order should also be con- 
tinued and made permanent, to avoid any 
further trouble on that issue, either whether 
they are cash-saver coupons, or what they 
are. I am afraid somebody will get off 
the reservation and misunderstand what 
the Court has in mind. We will continue 
that part and make it permanent as to 
Speed. 
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[Other Cross-Defendants] 


Now the other defendants—or the other 
Cross-Defendants, this being the date— 
those cases were continued until the 17th— 
that part of the restraining order should be 
continued in full force and effect until 
further hearing. 


By Mr. Crowe: Now if your Honor 
please, I don’t think you said it, but I know 
you meant to—denying the injunction other- 
wise as to Speed? 


By THe Court: Yes. 


By Mr. Crowe: Now I would like for 
the Court, in accordance with the previous 
order, to let the record show—there are 
other Cross-Defendants in this case which 
should be required to answer on the Cross- 
Petition within ten days from this date. 


By Tue Court: That was the original 
order that I made, that they should answer 
within ten days from the termination of this 
case. 

By Mr. Misxovsxy: Yes, sir, we will do 
that, your Honor. 


[Scope of Injunction] 


By Mr. Crowe: Now then, the defedant, 
Safeway Stores, requests the Court to 
limit the injunction against it to the five 
towns mentioned in the Petition which are 
part of the issues of this case, as to which 
only, evidence has been given. I have 
heretofore presented that to you, you know, 
and you do know that there were no allega- 
tions of any violation anywhere except the 
five towns. 

By Tue Court: Yes, I think that is 
right; there was only evidence as to the five 
towns here, but I trust that you will not— 
that you will avoid another law suit. 


By Mr. MisxovsKy: May I say one word 
about that, your Honor? 


By Mr. Crowe: Well now I have re- 
quested the Court to rule as to whether we 
will be limited to the issues in this case 
here, or not; I am not asking for an argu- 
ment from Mr. Miskovsky—I am just ask- 
ing for a ruling. 

By Mr. Misxovsky: I don’t care what he 
is asking for, I want to address the Court 
just a minute, your Honor. If your Honor 
please, when a Court of equity once gets 
jurisdiction of the subject matter, it will 
do equity in the whole problem. We have 
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alleged, in the Petition, that they are ad- 
vertising, offering to sell and selling and 
threatening to sell—threatening to undersell 
our merchandise all about them. It would 
be a vain thing for equity, to take juris- 
diction of this and then refuse. 


By Tue Court: Just a minute, Mr. 
Miskovsky. 


By Mr. Misxovsxy: Yes, sir. 


By Tue Court: I am going to make that 
in the entire District, because the evidence 
shows that Mr. Christensen and his price- 
maker make the prices for the entire Dis- 
trict, so I think they should be enjoined 
over the entire district, because they will 
just go in there and some store manager 
will come in and defend it on the theory 
that he got his instructions from Oklahoma 
City, so I think. 

By Mr. Crowe: Well I am just trying to 
find out what you are holding; I am not 
arguing with you. If you are talking about 
this Division, that is Arkansas also, and 
I know you don’t mean to go that far. 

By Tue Court: Well we will confine it 
to the State of Oklahoma; I didn’t know 
Arkansas was in this District; I beg your 
pardon. 


[Appeal] 

By Mr. Crowe: Well the evidence showed 
that it was. 

Now the defendant, Safeway Stores, ex- 
cepts separately to all the separate findings, 
conclusions and rulings of the Court, and 
give notice in open Court of intention to 
appeal, and does appeal to the Supreme 
Court of the State of Oklahoma. 


By Tue Court: I think you will have to 
file a motion for a new trial. 

By Mr. Crowe: Yes, sir, I will file a 
motion for a new trial, but I want the 
record to show that notice of appeal was 
given today, your Honor please. 


Now you have said nothing, your Honor, 
about what kind of an order it is—do 
you have in mind as to the terms of it— 
do you have anything you care to specify 
—is it to be a repetition of the restraining 
order, or something else? 

By Tue Court: No, I don’t think so, 
except that it will just be that Safeway is 
restrained from cutting prices—will be per- 
manently enjoined; I think you gentlemen 
can prepare that order all right—it shouldn’t 
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be much longer than the original restraining By Tue Court: Yes, sir, I think it will 
order. cover it amply. 
By Mr. Misxovsxy: Well I think it can Very well, that will be all. 
follow the tenor of the original, other than 
it is a restraining order. 
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November 7, 1955. 


Petition to review a decision of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Correspondence Courses—Cease and Desist 
Order—Evidence.—A Federal Trade Commission cease and desist order prohibiting 
deceptive practices in the sale of a correspondence course for training in diesel engine 
subjects was affirmed where it was found that representations as to benefits to be derived 
from a tractor training service and the procedures employed in teaching the course as 
made to prospective students were untrue. The facts supporting this finding were derived 
from the testimony of twenty-seven student witnesses, from admissions contained in a 
prior stipulation as to the practices at that time, from samples of advertising copy in 
evidence, and the testimony of eleven expert witnesses (consisting of engineering professors 
and representatives of the diesel and tractor industries) and persons concerned with the 
hiring and firing of diesel mechanics. There was no misconduct on the part of agents 
concerning witnesses, and the claim that only dissatisfied customers were heard was not 
established. The order was clear and definite and within the discretion delegated by 
Congress to the Commission to prescribe appropriate remedies. 


See Unfair Practices, Vol. 2, J 5083.10, 5083.24. 


Federal Trade Commission Enforcement and Procedure—Unfair Practice Hearing— 
Substitution of Hearing Examiners.—Although the Federal Trade Commission, in an 
unfair practices proceeding, substituted hearing examiners after one of the respondents 
had testified, Section 8(a) of the Administrative Procedure Act, which provides that the 
initial decision shall be made by the hearing officer who presided, was not violated. The 
new hearing examiner heard all of the evidence, including the testimony of the respondent 
who had already testified, and from the evidence formulated the first and only decision 
rendered. Also, the new examiner had offered to strike all testimony previously taken, 
but the respondents had refused to accept the offer. 


See FTC Enforcement and Procedure, Vol. 2, J 8611.37. 


Federal Trade Commission Enforcement and Procedure—Unfair Practice Hearing— 
Rotation of Hearing Examiners.—Section 11 of the Administrative Procedure Act, which 
provides that hearing examiners shall be assigned to cases in rotation so far as practicable, 
was not violated by the Federal Trade Commission when it, in an unfair practice pro- 
ceeding, substituted hearing examiners after one of the respondents had testified. Sec- 
tion 11 has been interpreted as allowing federal agencies to deviate from mechanical 
rotation in the interests of economical operation. In the instant proceeding, the substitu- 
tion was made because the new examiner was going to be in the area in which future 
hearings were scheduled. The substitution was made early in the proceedings, the 
respondents were afforded an opportunity to start anew, there was no intent to deprive 
respondents of a fair hearing, and the new examiner was not shown to be biased or 
incompetent. 


See FTC Enforcement and Procedure, Vol. 2, J 8611. 


Federal Trade Commission Enforcement and Procedure—Unfair Practice Proceeding 
—Cease and Desist Order—Corporate Officer—The Federal Trade Commission was 
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justified in including a corporate officer in a cease and desist oruer prohibiting unfair 
sales practices in the sale of a correspondence course. The party was president of one 
of the respondent corporations and chairman of the board of directors of the other 
respondent corporation, and he owned all but one share of the stock of each corporation. 
Also, he alone was responsible for promulgating the advertising and supervising field 
agents. Such inclusion was necessary so as to make the order fully effective in preventing 
«he practices found illegal. 


See FTC Enforcement and Procedure, Vol. 2, { 8611.76. 


Federal Trade Commission Practice and Procedure—Unfair Practice Hearing— 
Nature of Hearings.—In an unfair practices proceeding, a court reviewing a Federal Trade 
Commission cease and desist order rejected the respondents’ contention that prejudice 
resulted from the procedure adopted by the Commission in conducting numerous hearings 
from place to place throughout their sales territory. The procedure was adopted to avoid 
the necessity of transporting all the witnesses from their scattered residences to any one 
hearing place—a procedure employed to minimize the costs of the proceedings to both 
parties. The procedure was entirely reasonable. 


See FTC Enforcement and Procedure, Vol. 2, { 8611.37. 


Federal Trade Commission Enforcement and Procedure—Unfair Practice Hearing— 
Inspection of Corporate Records—Violation of Constitutional Rights.—Where agents of 
the Federal Trade Commission, in the course of an unfair practices investigation, requested 
and obtained permission to inspect corporate records, and thereby acquired certain 
information, the corporation and others named in a complaint subsequently filed con- 
tended that their rights under the IV Amendment to the Constitution, which guarantees 
freedom from unreasonable search and seizure, were violated and therefore the admission 
of certain evidence was in error. In rejecting the contention, a reviewing court held that 
the respondents did not move to suppress the evidence, the respondents did not object 
to the introduction of the evidence, the respondents freely consented to the inspection 
and cooperated with the agents, and Section 9 of the Federal Trade Commission Act 
provides statutory authority for Commission inspection of corporate documents. A rea- 
sonable demand pursuant to the authority under Section 9 does not violate the IV 
Amendment. 


See FTC Enforcement and Procedure, Vol. 2, { 8741. 
For the petitioners: McDannell Brown, Portland, Ore. 


For the respondent: Earl W. Kintner, General Counsel; Robert B. Dawkins, Assist- 
ant General Counsel; and Alan B. Hobbes, Attorney, Federal Trade Commission, Wash- 
ington, D. C. 

Affirming a Federal Trade Commission cease and desist order in Dkt. 5943. 

Before: Heaty, Orr and Pop, Circuit Judges. 


[FTC Order—Review] 


Orr, Circuit Judge [In full text|: The 
Federal Trade Commission, acting pursuant 
to the provisions of 15 U. S. C. A. § 45 
(1951), conducted hearings and found that 
petitioners, in the course of certain sales 
and advertising activities, did employ false 


Tractor Training Service, an Oregon cor- 
poration with headquarters in Portland, and 
Tractor Training Service, Inc., an Illinois 
corporation with Chicago headquarters, are 
substantially owned and controlled by Mr. 
Joy E. Badley. The Commission found 
that petitioners “are now and have for more 


and misleading representations which con- 
stituted unfair and deceptive acts and prac- 
tices in commerce contrary to the Federal 
Trade Commission Act, 38 Stat. 717 (1914), 
as amended, 15 U.S. C. A. §§ 41-58 (1951). 
A cease and desist order was issued. Peti- 
eoneren ceck av review. 15° Us "SiC. "A; 


§ 45(c). 
Trade Regulation Reports 


than three years last past engaged in the 
sale and distribution of a course of study 
and instruction consisting of forty-six les- 
sons on the subject of diesel engines and 
tractor equipment. ”’ The course con- | 
sists entirely of home study assignments. 
There is no laboratory training provided. 
The price for the course is CHS. ISS Ear 


1 68,196 


70,916 


tain discounts. In 1951 more than 2,200 
students were enrolled. 


[Prior Stipulation] 


In 1948 petitioners Joy E. Badley and 
Tractor Training Service entered into a 
stipulation with the Commission which recog- 
nized that in the course of their advertising 
and field selling petitioners had misrepre- 
sented, in certain particulars, the benefits 
to be derived from their home study course. 
Petitioners agreed to desist from future 
falsifications and to refrain from making 
representations that companies in the diesel 
and tractor industries were backing or in- 
terested in petitioners’ program; that gradu- 
ates of the study course were in demand 
in the diesel industry; that the school main- 
tained an employment service capable of 
procuring positions for its graduates, ex- 
cept so far as the school in fact provides 
this facility; that applicants for petitioners’ 
program were screened to determine their 
qualification for petitioners’ course; that on 
the job training is available and that re- 
funds could be had in the event of failure 
to pass examinations, finish the course, or 
secure employment. 


[Complaint] 


In 1952 the Commission served its com- 
plaint charging petitioners with ignoring its 
agreement and continuing to employ mis- 
leading statements both oral and written. 
Hearings were held by a trail examiner and 
at the conclusion thereof he made findings 
of fact which in large part were adopted 
by the Commission on appeal. 


[Substitution of Hearing Examiners] 


The first contention relied on by peti- 
tioners relates to an alleged violation by 
the Commission of the provisions of the 
Administrative Procedure Act, 60 Stat, 237 
(1946), 5 U. S. C. A. §§ 1001-1011 (1946). 
Sec. 11 of the Act, 5 U. S. C. A. § 1010, 
provides in part that hearing examiners 
“shall be assigned to cases in rotation so far 
as practicable . . .” and §8(a),5 U.S. C.A. 
§ 1007(a), provides in part that ‘‘the officer 
who presided shall initially decide 
the easeane. -: 

Hearings in this case were first held in 
Washington, D. C., starting March 10, 1952, 


” 
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and continuing for two days. At this hear- 
ing Examiner J. Earl Cox presided. J. E. 
Badley was the only witness examined. Ex- 
aminer Cox ordered a recess until April 24, 
1952, at which time the hearings were re- 
sumed with Examiner Everett F. Haycroft 
in charge. The substitution of examiners 
was promptly challenged by petitioners as 
a violation of the requirement that exam- 
iners be assigned in rotation. In overruling 
the objection the Commission gave as its 
reason for the substitution of Examiner 
Haycroft that other hearings were to be 
held by him in the western part of the 
United States where future hearings in the 
instant case were scheduled, hence the sub- 
stitution was in the interests of economy. 
At the resumed hearings of the case Exam- 
iner Haycroft offered to strike all testimony 
previously taken and begin anew or, at 
petitioners’ option, to consider the tran- 
script of testimony theretofore taken. Peti- 
tioners stood on their objection to a change 
of examiners. A transcript of the testimony 
of Mr. Badley, taken in Washington, D. C., 
was introduced at a subsequent hearing in 
Portland, Oregon, and at the Portland, 
Oregon, hearing Mr. Badley again testified, 
covering substantially the entire ground 
gone over in the Washington, D. C., hearing. 


Section 8(a) of the Administrative Pro- 
cedure Act provides that the initial decision 
shall be made by the hearing officer who 
presided. Examiner Haycroft made the 
initial decision. The fact that he did not 
preside over the Washington hearings in 
no manner changed this situation. Exam- 
iner Haycroft heard all the evidence and 
from the evidence formulated the first and 
only decision rendered. We think this was 
a full compliance with the requirements 


of § 8(a). 


It is contended that the substitution of 
examiners violated § 11,5 U.S. C. A. § 1010, 
which requires that hearing examiners “shall 
be assigned to cases in rotation so far as 
practicable.”* Reliance is placed by peti- 
tioners on Wong Yang Sung v. McGrath, 
(1949) 339 U. S. 33; United States v. L. A. 
Tucker Truck Lines, (1952) 344 U. S. 33; 
and Ramspeck v. Federal Trial Examiner’s 
Conference, (1953) 345 U. S. 128. 


In Wong Yang Sung v. McGrath, supra, 
the Supreme Court determined that the 


1See also, Federal Trade Commission, Rules 
of Practice, Rule XIV to the same effect. 
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administrative hearings in deportation cases 
must conform to the requirements of the 
Administrative Procedure Act.” That case 
does not purport to determine the allowable 
scope of an administrator’s discretion in 
assigning cases “in rotation so far as prac- 
ticable.” 


The case of United States v. Tucker Truck 
Lines, supra, dealt with an alleged error of 
the Interstate Commerce Commission in 
assigning a hearing examiner who had not 
been appointed in accordance with the re- 
quirements of §11,5 U. S.C. A. $1010. It 
was held that petitioner in that case had 
waived his objection by his failure to raise 
it below. The present case is distinguish- 
able from what was said in the Tucker case 
in this: Examiner Haycroft is a duly ap- 
pointed and qualified hearing officer. In 
the Tucker case the hearing officer was not. 


In the Ramspeck case, supra, the Supreme 
Court addressed itself for the first time to 
the question of the scope of discretion con- 
templated by the phrase “im rotation so far 
as practicable.” It held that the Act con- 
templates a modicum of discretion on the 
part of the agency and that the classifica- 
tions which the Civil Service Commission 
had made were a permissible modification 
of the rotation rule. 


We learn from the briefs that several 
federal agencies* have interpreted §11 as 
allowing them to deviate from mechanical 
rotation in the interests of economical 
operation. The substitution here was made 
early in the proceedings. Petitioners were 
afforded an opportunity to start anew. 
There is no suggestion of any intention on 
the part of the Commission to deprive 
petitioners of a fair hearing or that Exam- 
iner Haycroft was biased or incompetent. 
The change of examiners in no way preju- 
diced petitioners. They do not so contend 
but insist on a mechanical application of 
the statute. § 10(e), 5 U. S. C. A. § 1009(e). 


[Inspection of Corporate Records] 


In the course of the investigation which 
preceded the lodging of the complaint, 
agents of the Federal Trade Commission 
visited petitioners’ offices in Chicago and 
Portland and requested and were granted 


2 Congress subsequently examined immigra- 
tion cases from §$ 5, 7 and 8 of the Administra- 
tive Procedure Act, 66 Stat. 163 (1952). 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Tractor Training Service v. FTC 


70,917 


access to corporate records. Petitioners 
claim that the investigators thus acquired 
a list of delinquent accounts which was 
used by the Commission to locate student 
witnesses to testify at the hearings. This, 
argues petitioners, violated their rights under 
the I1Vth Amendment to the Constitution 
which guarantees freedom from unreason- 
able search and seizure, and therefore ad- 
mission of the testimony of the witnesses 
whose identities the Commission learned 
from inspection of the corporate records 
was error. 


There are three answers to this conten- 
tion. In the first place no motion was 
made to suppress the evidence, nor was 
there objection to its introduction. See 
Federal Trade Commission, Rules of Prac- 
tice, Rule XVII(d); United States v. L. A, 
Tucker Truck Lines, supra, and Spiller vw. 
Atchison, T. & S. F. Ry. Co., (1920) 253 
U..sSr-11751130)Seconds:the arecord dis- 
closes that petitioners freely consented to 
the inspection and cooperated with the 
agents. Asked whether he had supplied the 
agents with specimens of advertising copy, 
Mr. Frederick L. Innes, executive vice- 
president of Tractor Training Service, Inc., 
replied: 

“T have no recollection of his asking for 

it. If he did ask for it why, I would 

have supplied it, because there was noth- 
ing to hide in relation to the business or 
the nature of our advertising or anything 
else. And he thanked me for my coopera- 
tion and that is the last I ever heard of 
him.” 
Finally, §9 of the Federal Trade Commis- 
sion Act, 38 Stat. 722, 15 U. S.-C. A: § 49, 
provides statutory authority for Commis- 
sion inspection of corporate documents 
such as those here involved. A reasonable 
demand pursuant to that authority does 
not violate the IVth Amendment; United 
States v. Morton Salt Co., (1950) [1950-1951 
Trape Cases § 62,561] 338 U. S. 632; see 
Wilson v. United States, (1911) 221 U. S. 
361; Davis v. United States, (1946) 328 (Wie Se 
582; Bloch v. United States, (9 Cir. 1955) — 
F. 2d —. 


[Testimony of Witnesses] 


Petitioners complain that the Commission 
heard only dissatisfied customers selected 


3The Coast Guard, the Civil Aeronautics 
Board, the Federal Trade Commission, and the 
Interstate Commerce Commission, are cited as 
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on the basis of their dissatisfaction and 
whom were further “disgruntled” by state- 
ments made to them by Commission repre- 
sentatives. Twenty-seven student witnesses 
testified on behalf of the Commission. 
Seven of these, say petitioners, admitted 
that Commission representatives sought to 
prejudice them against the company in 
pre-hearing conferences. 


The record does not support this claim. 
The statements of said seven witnesses as 
to their interviews with Commission repre- 
sentatives are sketchy and ambiguous. 
Some of the seven claim that the agents 
suggested to them that they, the students, 
would derive little practical value from 
the course. Others of the seven flatly 
denied that any such assertions were made 
to them. We find no misconduct on the 
part of the agents, and, further, the credi- 
bility of the witnesses was a matter for 
the hearing examiner and Commission to 
resolve. Steelco Stainless Steel Inc. v. Federal 
Trade Commission, (7 Cir. 1951) [1950-1951 
TRADE CASES § 62,786] 187 F. 2d 693. 


[Hearing Procedure—Practicality | 


Complaint is made that prejudice resulted 
from the procedure adopted by the Com- 
mission in conducting numerous hearings 
from place to place throughout petitioners’ 
sales territory. This procedure was adopted 
to avoid the necessity of transporting all 
the witnesses from their scattered residences 
to any one hearing place, a procedure em- 
ployed to minimize the cost of the pro- 
ceedings to both parties, which seems entirely 
reasonable. 


[Responsibility * Corporate Officer] 


Petitioners argue that Joy E. Badley 
should not have been made a party to the 
order. He is president of the Oregon cor- 
poration and Chairman of the Board of 
Directors of the Chicago corporation. He 
owns all but one share of the stock of 
each. He testified that he alone is respon- 
sible for promulgating the advertising and 
that he supervises the field agents, receiving 
daily reports on each man in the field. On 
these facts the Commission was justified in 
concluding that it was necessary to include 
Mr. Badley in its order so as to make it 
fully effective in preventing the practices it 
found illegal. Federal Trade Commission v. 
Standard Education Society, (1937) 302 U. S. 
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112; Standard Distribution v. Federal Trade 
Commission, (2 Cir. 1954) [1954 TrapE CAsEs 
67,7121) 21a 27s 


[ Evidence | 


It is contended that the findings are not 
supported by substantial, reliable and proba- 
tive evidence. The material facts found 
were: That certain representations as to 
benefits to be derived from petitioners’ 
tractor training course and the procedures 
they employed in teaching the course as 
made to prospective students were untrue. 
Facts supporting the finding were derived 
from the testimony of twenty-seven student 
witnesses; from admissions contained in 
the 1948 stipulation as to the practices at 
that time; from samples of advertising copy 
in evidence, and the testimony of eleven 
expert witnesses, consisting of engineering 
professors and representatives of the diesel 
and tractor industries, including persons 
directly concerned with the hiring and firing 
of diesel mechanics. The testimony of these 
last named witnesses was to the effect that 
graduates of petitioners’ tractor training 
course were not qualified mechanics and 
were not in demand in the diesel and tractor 
industries. Cf. Consumers Home Equipment 
Co. v. Federal Trade Commission, [1948-1949 
TRADE CASES {§ 62,202] (6 Cir. 1947) 164 
F. 2d 972; and Hulls Bros. v. Federal Trade 
Commission, (9 Cir. 1926) 9 F. 2d 481. 


[Order Upheld] 


The Commission’s order is said to be 
vague. We do not think so, It prohibits 
petitioners from making certain specified 
misrepresentations. Paragraph Six is spe- 
cifically pointed out. This paragraph pro- 
hibits petitioners from representing “that 
the earnings of individuals completing re- 
spondent’s course of study are in excess of 
the average net earnings consistently made 
by individuals who have completed such 
course over substantial periods of time 
under normal conditions and circumstances.” 
This seems plain enough to us. It does not 
preclude all future representations by peti- 
tioners of the earning experience of their 
graduates. It does preclude representations 
that petitioners’ graduates earn wages in 
excess of the average net earnings which 
they actually receive. In short, the order 
says no more than that future representa- 
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tions by petitioners’ must have a basis in 
fact. The order is clear and definite and 
within the discretion delegated by Congress 
to the Commission to prescribe appropriate 
remedies. See Charles of the Ritz Dist. Corp. 


Cited 1955 Trade Cases 
U.S. v. Linen Supply Institute of Greater New York, Inc. 
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v. Federal Trade Commission, (2 Cir. 1944) 
[1944-1945 Trap Cases { 57,267] 143 F. 2d 
676, 679. 

[Order Affirmed] 


Order affirmed. 


[1 68,197] United States v. Linen Supply Institute of Greater New York, Inc.; 
Central Coat, Apron & Linen Service, Inc.; Consolidated Laundries Corporation; General 
Linen Supply & Laundry Co., Inc.; Modern Silver Linen Supply Co., Inc.; Standard Coat 
Apron & Linen Service, Inc.; Louis Gordon; Harry Kessler; Charles Maslow; Fred S. 


Radnitz; and Sam Spatt. 


In the United States District Court for the Southern District of New York. Cr. 


146-319. Filed November 16, 1955. 


Case No. 1221 in the Antitrust Division of the Department of Justice. 
Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Pretrial 
Procedures—Production of Documents Under Subpoena Duces Tecum—Statements of 
Government Witnesses.—Statements of witnesses or other non-government declarants 
taken by Government representatives or taken in Government offices do not have to be 
produced by the Government for inspection, pursuant to a subpoena duces tecum, until the 
declarant has been called by the Government and has testified at the trial. Documents 
requested pursuant to Rule 17(c) of the Federal Rules of Criminal Procedure must be 
evidentiary. Written statements of non-parties are not admissible as substantive evidence, 
and they are not admissible for impeachment purposes unless the declarant is called as a 
witness by the Government. In a non-capital indictment, the Government is not required 
to decide which witnesses it will call until trial; therefore, the defendants cannot require 
the production of a declarant’s statement until the declarant is called as a witness. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.500. 
For the plaintiff: Richard B. O’Donnell, Special Assistant to the Attorney General. 
For the defendants: Laporte & Meyers, New York, NYE 


Memorandum 
[Production of Documents] 


Drmock, District Judge [/n full text]: This 
is a motion by the United States, pursuant 
to Rule 17(c) of the Federal Rules of Crim- 
inal Procedure, 18 U. S. C., to quash, mod- 
ify, or limit a subpoena duces tecum served 
on the Government by defendants. The 
subpoena calls for the production for in- 
spection or copying and photographing of 
all documents, books, papers, and objects, 
furnished to or obtained by the Government 
by any means, which tend to sustain the 
charges contained in the indictment, or 
upon which the Government intends to rely, 
or are material to the proof of the issue in 
this case or to the preparation of the de- 
fense of any of defendants. 


[Indictment] 


These defendants, engaged in the busi- 
ness of leasing linen supplies, have been 
charged with violation of sections 1 and 2 


Trade Regulation Reports 


of the Sherman Anti-Trust Act, 15 U. S. C. 
§§1, 2. The indictment consists of three 
counts. Counts one and two charge a com- 
bination and conspiracy, since 1943, to re- 
strain and to monopolize trade and commerce 
in linen supplies, and count three is a sub- 
stantive count, charging an attempt to mo- 
nopolize trade and commerce in linen supplies 
during the same period. Subsequent to the 
filing of this indictment and prior to the is- 
suance of the subpoena duces tecum here in- 
volved, defendants moved this court for an 
order, pursuant to Rule 7(f) of the Federal 
Rules of Criminal Procedure, requiring the 
Government to furnish a bill of particulars 
in compliance with the defendants’ demands. 
During oral argument on this motion coun- 
sel for the Government expressed a willingness 
to surrender documents in the Government’s 
possession in accordance with the procedure 
set down in Bowman Dairy Co. v. United 
States [1950-1951 TRADE CASES J 62,818], 341 
U. S. 214, if defendants issued a subpoena. 
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Since production of these documents might 
remove the necessity of considering the re- 
quest for a bill of particulars or, at least, 
reduce the scope of demands, I, with agree- 
ment of counsel, withheld decision on the 
motion for a bill of particulars pending 
conclusion of this subpoena procedure. 


[Statements of Witnesses Sought] 


At the outset, there is a wide area of 
agreement between counsel as to the validity 
and effect of the subpoena. On oral argu- 
ment counsel for defendants conceded that 
the subpoena, as issued, did not require 
production of work product of the Govern- 
ment, memoranda and reports of the Govy- 
ernment and memoranda of interviews. The 
Government expressed its willingness to 
produce everything in its possession called 
for by the subpoena except statements of 
witnesses or other non-government declar- 
ants taken by Government representatives 
or taken in Government offices. Therefore, 
the only question remaining for the Court 
relates to the production of such statements. 


Rule 17(c) of the Federal Rules of Crim- 
inal Procedure authorizes the issuance of a 
subpoena to compel the production, before 
trial, of books, papers, documents or other 
objects, subject to quashing or modification 
‘Sf compliance would be unreasonable or 
oppressive.’ The conditions required for 
use of this procedure were codified by this 
Court in Umited States v. Iozia, D. C. S. D. 
Nea lon te hen S50 mooo nV bemiiLcemon 
these conditions is that the documents be 
evidentiary, 

Defendants’ demand for statements of 
possible witnesses or other non-government 
informers does not meet this requirement. 
Written statements of non-parties are not 
admissible as substantive evidence. Further- 
more, they are not admissible for impeach- 
ment purposes unless the declarant is called 
as a witness by the Government. Manifestly, 
the Government is not required to decide 
prior to trial which witnesses it will call at 
the trial. Defendants will be sufficiently 
protected if the Government is compelled 
to make available to defendants at trial any 
prior statement of a witness in the Govern- 
ment’s possession as the witness is called to 
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testify. United States v. Iozia, 13 F. R. D. 
335, 340, supra. 


Defendants cite but one case where the 
Government has been compelled to produce 
declarants’ statements prior to trial, Fryer v. 
United States, D. C. Cir., 207 F. 2d 134. But 
that decision is inapposite here since it in- 
volved a capital offense. A defendant charged 
with a capital offense must be given, before 
trial, the names of witnesses that the Gov- 
ernment intends to call. 18 U.S. C. § 3432. 
Therefore, the parties knew before trial 
which statements could be used for im- 
peachment purposes and, since the Govern- 
ment had already supplied its list of witnesses, 
it was in no way further limiting its deter- 
mination as to which witnesses to call by 
producing their statements. In the indict- 
ment here, however, the Government would 
be limiting itself if it were now required 
to determine which witnesses it would call 
at trial. 


While the Government was ordered to 
produce statements of persons included in 
its list of witnesses in the Fryer case, the 
court there refused to order production of 
statements of other declarants, holding that 
these statements were not evidentiary. 207 
F. 2d at 137. Since, in this non-capital in- 
dictment, the Government is not required to 
decide which witnesses it will call until trial, 
defendants cannot require production of de- 
clarants’ statements until the declarant is 
called as a witness. United States v. Iozia, 
IDG, Ss, IDE INge Migedigiaity i, ID, B85. Sas 
United States v. Carter, D. C. D. C., 15 F. R. 
93677 371: ; 


In view of this decision on the subpoena, 
defendants may wish to press their motion 
for a bill of particulars. In that event, 
counsel should advise the Court which de- 
mands remain unanswered after inspection 
of the documents produced pursuant -to the 
subpoena. 


[Subpoena Modified] 


The motion to modify the subpoena is 
granted to the extent of postponing the pro- 
duction of any statements of a declarant 
taken by Government representatives or 
taken in Government offices until such de- 
clarant has been called by the Government 
and testified upon the trial. 
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[168,198] United States v. Cigarette Merchandisers Association, Inc., et al. 


In the United States District Court for the Southern District of New York. 
Cr. 144-105. Filed November 23, 1955. 


Case No. 1192 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Indict- 
ment—Dissolution of Corporate Defendant—Abatement of Action—The Government had 
the right to maintain and continue a criminal antitrust action against a New York 
corporation which had been dissolved as a result of its merger and consolidation with 
another corporation not a party to the action. The New York law governing consolida- 
tions and mergers provides for the survival of actions by or against a merged corpora- 
tion, and the law was interpreted so as to apply to criminal actions as well as to civil 
actions. It would be contrary to public policy to permit a defendant charged with 
criminal conduct to foreclose the vindication of public rights by its voluntary action. 
Dissolution should not work absolution unless legislative intent is clear beyond question. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8025.300. 


For the plaintiff: John D. Swartz, Richard Owen, Louis Perlmutter, and Ralph 
Goodman (Richard B. O’Donnell, Chief, New York Office, Antitrust Division, of counsel), 
Attorneys, Department of Justice, New York, N. Y. 


For the defendant: Parker, Chapin and Flattau (Mervin C. Pollak, of counsel), 


New York, N. Y., for The Rowe Corporation. 


For a prior decision of the U. S. District Court, Southern District of New York, 


see 1955 Trade Cases {| 68,188. 


Opinion 
[Abatement of Action Claimed] 


Epwarp WEINFELD, District Judge [Jn full 
text]: The indictment herein, returned in 
April, 1954, charged the defendant, The 
Rowe Corporation, and thirteen others with 
violations of §§1 and 2 of the Sherman 
Act. 


The Rowe Corporation, hereinafter called 
Rowe, moves to dismiss the indictment as 
against it upon the ground that its corpo- 
rate existence ceased on September 30, 1955 
as a result of its merger and consolidation 
with another corporation in consequence 
of which this prosecution has abated. 

Upon arraignment all defendants pleaded 
not guilty. Thereafter the defendants other 
than Rowe pleaded nolo contendere” and 
are now awaiting sentence. Rowe requests 
that in the event of the denial of this motion 
it too be permitted to plead nolo contendere. 

Rowe was a New York corporation. On 
September 23, 1955, its stockholders voted 


to merge and consolidate with the Auto- 
matic Canteen Company of America, a 
Delaware Corporation. The latter corpo- 
ration is not named a defendant in the 
indictment. The consolidation was effected 
on September 30, 1955, when the two corpo- 
rations filed the requisite certificates with 
the Secretaries of State of New York and 
Delaware.’ 


Under the consolidation the Automatic 
Canteen Company of America becaine the 
surviving constituent and Rowe’s existence 
ended. Accordingly Rowe contends that it 
may no longer be prosecuted under the 
pending indictment. It relies of course 
upon the common law doctrine that the 
dissolution or merger of a corporation is 
analogous to the death of an individual with 
the result that all pending actions or pro- 
ceedings by or against it are abated except 
insofar as the State of creation may arti- 
ficially continue its life for a stated period 
to permit the winding up of its affairs." 
The defendant presses that under New York 


215 WW, Se Gass) 1.2. 

2 Pursuant to leave granted under Rule 11 of 
the Federal Rules of Criminal Procedure. See 
Memorandum of Sugarman, J. filed November 3, 
1955, Crim. No. 144-150 [1955 TRADE CASES 
{| 68,188]. 

3§91 of the New York Corporation Law; 
§ 252 of the Delaware General Corporation Law. 
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Buildg. Corp., 302 U. S. 120; Matter of National 
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law governing consolidation, a merged cor- 
poration is not continued for purposes of 
criminal prosecution or the payment of a 
fine or penalty which may be imposed in a 
criminal prosecution. 

The Government concedes °* that the issue 
must be resolved by reference to New York 
law but argues that under the applicable 
statute, the corporation still remains sub- 
ject to prosecution under the pending in- 


dictment. 
[New York Laws] 


Preliminarily it may be observed that 
practically all states have statutes which 
in authorizing the dissolution of corpora- 
tions, whether voluntarily or otherwise, 
provide that for a specified period there- 
after “suits,” “actions” or “proceedings” 
may be brought by or against the corpora- 
tion and that pending actions shall not 
abate. The purpose of course in keeping 
the corporation “alive” is to ameliorate the 
unjust and harsh results to creditors and 
stockholders alike if the strict common law 
doctrine of corporate death and abatement 
were applied. 

New York’s consolidation statute pro- 
vides for the survival of all “actions or 
proceedings.” The parties are in accord 
that the applicable provision is § 90 of the 
New York Stock Corporation Law, which 
provides: 

“The rights of creditors of any con- 
stituent corporation shall not in any man- 
ner be impaired, nor shall any Jiability 
or obligation due or to become due, or 
any claim or demand for any cause ex- 
isting against any such corporation or 
against any stockholder thereof be re- 
leased or impaired by any such consoli- 


> This concession makes it unnecessary to con- 
sider the broader question, an open one in this 
Court’s view, as to whether enforcement of a 
Federal criminal law may be aborted by state 
action which permits a corporate defendant to 
end its existence by dissolution, consolidation 
or merger. The importance of the issue, which 
thus far has not been passed upon by the Su- 
preme Court, is emphasized by the recent 
amendment increasing the fine for Sherman Act 
criminal offenses from $5,000 to $50,000. Ch. 
281, Public Law 135 (1955), approved July 7, 
1955, U. S. Code Cong. and Admin. News at 
3081. It has been suggested that the prospect 
of substantial fines under the not uncommon 
multi-count indictment may, if dissolution 
works absolution, encourage such proceedings, 
and also tend to breed disrespect for law, if 
indeed it does not encourage lawlessness. See, 
Marcus, Suability of Dissolved Corporations—A 
Study in Interstate and Federal-State Relation- 
ships, 58 Harv. L. Rev. 675, 703; Comment, Cor- 
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dations; * * * and no action or proceeding 
then pending before any court or tribunal 
in which any constituent corporation 1s 
a party * * * shail abate or be discon- 
tinued by reason of such consolidations, 
but may be prosecuted to final judgment, 
as though no consolidation had been 
entered into; * * *.” [Emphasis sup- 
plied] 

The defendant argues that the “action or 
proceeding” referred to in the saving clause 
of §90 refers only to civil suits and that 
“liability or obligation” contemplates only 
corporate debts or civil liabilities and does 
not embrace a fine or a penalty which has 
been or may be imposed for a public wrong. 
I believe these contentions are without sub- 
stance both as a matter of construction of 
the statute and the public policy which 
underlies it. 

On the construction issue, the answer 1s 
provided in a most persuasive manner by 
New York State’s General Construction 
Law ° which defines “action”: 


Section 1l-a provides: 


“‘Action’ when applied to judicial pro- 
ceedings, signifies an ordinary prosecu- 
tion in a court of justice, by a party 
against another party, for the enforce- 
ment or protection of a right, the redress 
or prevention of a wrong, or the punish- 
ment of a public offense. Actions are 
of two kinds: civil and criminal.” 


Sections 16-a and 18-a, respectively, de- 
fine “civil action” and “criminal action.” 


Another section of the General Construc- 
tion Law makes its provisions “applicable 
to every statute” except where it appears 
that a different meaning or application is 
intended.* So applied to § 90 of the Stock 


porate Dissolution and the Anti-Trust Laws, 21 
U. of Chi. L. Rev. 480. 


6McK. Consol. Laws, 
Law, c. 27. 


™ Section 16-a: ‘‘The term ‘civil action’ means 
any action except when prosecuted in the name 
of the people of the state of New York, as 
plaintiffs, against a party charged with crime.’”’ 
McK. Consol. Laws, General Construction Law. 

Section 18-a: ‘‘A ‘criminal action’ is prose- 
cuted in the name of the people of the state of 
New York, as plaintiffs, against a party charged 
with crime.’’ McK. Consol. Laws, General 
Construction Law. 


8 Section 110: ‘‘This chapter is applicable to 
every statute unless its general object, or the 
context of the language construed, or other 
provisions of law indicate that a different mean- 
ing or application was intended from that re 
quired to be given by this chapter.’’ McK. 
Consol. Laws, General Construction Law. 


General Construction 
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Corporation Law, “action” as contained 
therein must be deemed to include both 
“civil”? and “criminal” actions as defined 
in § 1l-a of the General Construction Law. 
Nothing in §90 of the Stock Corporation 
Law suggests that the words “action or 
proceeding,” clearly of broad generic mean- 
ing, were used in a constricted sense so as 
to encompass only civil actions and to ex- 
clude criminal actions or proceedings. The 
words in their ordinary and commonly ac- 
cepted sense embrace every form and kind 
of litigation, civil and criminal.® Here 
added force is given to the all inclusive 
scope of “action” by the application of its 
precise legislative definition in the General 
Construction Law. 


Other New York statutes and decisions 
furnish additional authoritative support to 
the broad scope of the words “action or 
proceedings.” Under the state anti-monopoly 
statute, the Donnelly Act, interdicted acts 
constitute criminal offenses the prosecution 
of which rests with the Attorney General.” 
Thus § 347 provides: 

“Tn all such proceedings, the attorney 
general may appear * * * before any 
court of record or any grand jury and 
* * * perform all the duties in respect of 
such actions or proceedings which the 
district attorney would otherwise * * * 
perform.” [Emphasis supplied] 

Here “actions or proceedings,” the identical 
words used in § 90 of the Stock Corporation 
Law, exclusively relate to criminal prose- 
cutions. 

Finally, the New York Court of Appeals 
has construed “action”™ to include both 
criminal and civil actions to the extent 
that testimony of deceased persons may be 
read at a second criminal trial.” 


[Public Policy] 


But apart from any statutory definition, 
I am also of the view that since the clear 
public policy of the state with respect to a 
dissolved or consolidated corporation is that 
it shall, for a determined period beyond its 


° United States v. P. F. Collier & Son Corp., 
7 Cir., 208 F. 2d 936, 940. 

10 McK, Consol. Laws, General Business Law, 
§ 340 et seq. 

11 See New York Civil Practice Act, § 4, which 
is identical with § 11-a of the General Construc- 
tion Law. 

12 People v. Elliott, 172 N. Y. 146. 

13 Of, Shayne v. Evening Post Pub. Co., 168 
INE Ye nO: 
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dissolution, be entitled to pursue its rights 
and also to remain suable for its debts and 
obligations, that the public purpose also 
contemplates the right of the community to 
vindicate any charge against the corporation 
for crimes it may have committed prior 
to dissolution. And unless the legislative 
purpose to abate a criminal prosecution is 
clear and unequivocal, the public policy 
of the state to hold a corporation liable 
for acts committed during its existence 
should not be defeated by dialectical defini- 
tions which serve to discriminate against 
the community at large.” 


To limit “action or proceeding” to civil 
suits would result in anomalous situations. 
Here the Government simultaneously with 
the filing of the indictment, also commenced 
a civil suit charging the defendant with 
identical violations of the Sherman Act. 
Under the construction contended for by 
the defendant, the criminal prosecution is 
abated while the civil suit may be “prose- 
cuted to final judgment.” Further, an 
injunction may be issued in a civil anti- 
trust suit commenced by the Government 
notwithstanding the dissolution of a defend- 
ant.® And to point up the extreme result 
which would follow from such a narrow 
construction, if a private civil suit for treble 
damages had been commenced there would 
be no question of the survival of that suit 
or claim, notwithstanding the merger of 
consolidation.* It would be contrary to 
sound public policy to permit a defendant 
charged with criminal conduct to foreclose 
the vindication of public rights by its volun- 
tary action. Dissolution should not work 
absolution unless the legislative intent is 
clear beyond question. 


[Other Contentions] 


I have not overlooked the defendant’s 
other contentions. Contrary to its view, 
the words “liability or obligation” have been 
construed, and in my view correctly so, to 
include penalties or fines imposed for viola- 


44 McK. Consol. Laws, Stock Corporation Law, 
§ 90. 

15 United States v. Trans-Missouri Hreight 
Ass’n., 166 U. S. 290, 307-310; United States v. 
Bates Valve Bag Corp., D. C. Del., 39 F. 2d 162. 

16 Of. United Copper Securities Co. v. Amalga- 
mated Copper Oo., 2 Cir., 232 Fed. 574; Imperial 
Film Hachange v. General Film Co., D. C. 8. D. 
N. Y., 244 Fed. 985. 
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tions of the Sherman anti-trust statute and 
quasi-criminal actions or proceedings.” 


As to its argument that the heading of 
§ 90, “Rights and creditors of consolidated 
corporations” manifests a legislative pur- 
pose that only civil actions are intended 
to survive consolidation, the short answer 
is the firmly entrenched rule that the head- 
ing of a section cannot limit the plain mean- 
ing of its text. 


I have also considered such cases as 
United States v. Safeway Stores, Inc., 10 
Cir., 140 F. 2d 834; United States v. Line 
Material Co., 6 Cir. [1953 Trape Cases 
J 67,456], 202 F. 2d 929, and others relied 
upon by the defendant which construed 
statutes comparable to New York’s and 
held they did not abrogate the common law 
abatement of criminal proceedings upon 
dissolution or consolidation of corpora- 
tions.” It would not be fruitful to consider 
these cases since with but one exception all 
essentially turned upon construction of 
pertinent statutes of states other than New 
York. In United States v. Union Carbide & 
Carbon Corp.” the District Court did con- 
sider a New York statute ” which contained 
the words “liabilities or obligations’ and 
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reached a conclusion contrary to my con- 
struction. With all due deference, I must 
point out that there is direct New York 
authority * holding that those words do not 
preclude the maintenance of quasi-criminal 
action to recover a fine or penalty against 
a corporation which had previously sur- 
rendered its certificate of authority and 
further, the District Court, in adopting 
“the philosophy of the Safeway case’™ 
appeared not to have considered or noted 
New York’s General Construction Law 
defining “action” cited above. 


[Ruling] 


The motion to dismiss the indictment 
upon the ground that the proceedings had 
abated by reason of the consolidation of the 
defendant is denied. In view of the fact 
that all other defendants were heretofore 
granted leave to plead nolo contendere under 
the order of Judge Sugarman, no sound 
reason appears why similar leave should 
not be granted to this defendant, and ac- 
cordingly the alternative application is 
granted. 


Settle order on notice. 


[] 68,199] General Electric Company v. Automobile Association of New Jersey. 


In the Superior Court of New Jersey, Appellate Division. Docket No. A-735-54. 


Argued October 24, 1955. Decided and filed October 28, 1955. 


New Jersey Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Prelimi- 
nary Injunction—Right to Relief—The issuance of a preliminary injunction in a fair trade 
enforcement action was affirmed where the defendant contended that its sworn denial of 
the allegations in the moving affidavits dictated the denial of such an injunction. Where, 
on an application for a preliminary injunction, the affidavits filed by the defendant do 
not contain explicit, circumstantial, and convincing denials of the wrongful conduct com- 
plained of and upon the entire showing from both sides it appears reasonably probable 
that the complainant has the right claimed, a court may grant <elief. In the instant action, 


In re Grand Jury Subpoenaes Duces Tecum, 
S. D. N. Y. [1946-1947 TRADE CASES { 57,594], 
72 F. Supp. 1013, 1021; People v. Bankers’ Cap- 
ital Corp., 137 Misc. 293, 241 N. Y. S. 693. Cf. 
Douglas v. Perlstein, 170 Misc. 561, 10 N. Y. S. 
2d 479, 481. 

8 PCOple .U. OZ Brien, ala Nan Yael Dou er: 
Brotherhood of Railroad Trainmen v. Baltimore 
& Ohio RR Co., 331 U. S. 519, 528-529. 

The Seventh Circuit in United States v. 
P. F. Collier & Son Corp., 7 Cir., 208 F. 2d 
936, took a diametrically opposite view in con- 
sidering one of the statutes passed upon by the 
Tenth Circuit. 


1 68,199 


* For a discussion of these and related cases 
see Comment, Corporate Dissolution and the 
Anti-Trust Laws, 21 U. of Chi. L. Rev. 480. 

4D. C. Col. [1955 TRADE CASES f 68,083], 
132 F. Supp. 388. 

* §§ 85 and 105 of the Stock Corporation Law, 
McK. Consol. Laws, ec. 59. 

3 People v. Bankers’ Capital Corp., 137 Misc. 
293, 241 N. Y. S. 693. 

24 [1955 TRADE CASES f 68,083] 132 F. Supp. 
388, 391. In the Safeway case, the Court did 
not pass upon a New York statute. It had 
under consideration the dissolution laws of the 
States of Texas, California, Nevada and Dela- 
ware. 
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the defendant's affidavit was not explicit, circumstantial, or convincing. Furthermore, the 
affidavit did not attempt an explanation of the detailed inculpating circumstances mani- 
fested in the moving papers. 


See Fair Trade, Vol. 1, J 3354.32. 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Prelimi- 
nary Injunction—Defense—Mistaken Identity of Defendant.—An association’s contention 
that the issuance of a preliminary fair trade injunction against it was erroneous because 
the plaintiff sued the wrong corporation was rejected. The association’s publication indi- 
cated that the corporation which allegedly should have been sued was a wholly-controlled 
instrumentality of the association, the tortious conduct of which the association was 


accountable. 
See Fair Trade, Vol. 1, { 3424. 


For the plaintiff: James R. E. Ozias, Newark, N. J., argued the cause (McCarter, 
English & Studer, and Robert P. Douglass, Newark, N. J., attorneys). 


For the defendant: Harry Green, Little Ferry, N. J., argued the cause. 


Before Judges GOLDMANN, FREUND and CoNFORD. 


[Preliminary Fair Trade Injunction] 


The opinion of the Court was delivered by 
Conrorp, Judge, Appellate Division [Jn 
full text). 


Defendant appeals from the grant of a 
preliminary injunction by the Chancery 
Division against the sale by the defendant, 
its agents, etc. “and all persons acting un- 
der its authority and control or in active 
concert or participation with it” of mer- 
chandise manufactured by plaintiff and 
marketed in New Jersey under “fair trade 
agreements” at less than the minimum re- 
sale prices now established therefor. 


[Complaint and Answer] 


The complaint was supported by con- 
vincing proof of a number of such trans- 
actions with an investigator employed by 
plaintiff at what is described in the sup- 
porting affidavits as “the premises of the 
Automobile Association of New Jersey at 
240 Central Avenue, East Orange, N. J.,” 
the names of some of the clerks in attend- 
ance being particularized, and of notice to 
defendant of the existence of plaintiff's “fair 
trade agreements” in this state. Late on 
the afternoon of the day preceding the 
return day of the motion plaintiff's attor- 
neys were served with defendant’s answer 
and answering affidavit. The answer was 
substantially a general denial. The affidavit, 
by the vice-president of the defendant, de- 
scribing himself as “familiar with this 
matter,’ denied that the defendant sold 
plaintiff's affiant the appliances referred to, 
that the defendant sells electrical appliances 
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at retail at the address referred to, or that 
the defendant sold or offered to sell such 
appliances at retail. 


[Defense—Wrong Corporation Sued] 


We do not have a record of the pro- 
ceedings at the argument of this motion, 
but it is represented to us by plaintiff's 
counsel, and not denied, that the appli- 
cation for the restraint was defended on 
the ground that plaintiff was suing the 
wrong corporation—that the retail business 
was being conducted at the address re- 
ferred to by Automobile Shopper Service, 
a New Jersey corporation. That conten- 
tion, moreover, is pursued by defendant on 
the appeal. At the argument of the motion 
plaintiff exhibited before the trial court an 
official publication of the defendant dated 
May, 1955, carrying the headline, “First AA 
Showroom Attracts Crowds.” An inside 
page shows a picture of the storefront at 
the Central Avenue address with a sign 
across its width, “Automobile Association 
of New Jersey”; a sub-sign, “Shopper Serv- 
ice,” and another, “For A-Av N: J. Mem- 
bers.’ At the bottom of that page is the 
boldface heading: “AANJ ‘Stands Behind’ 
All Merchandise Sold.” A pamphlet dis- 
tributed by the defendant, also submitted 
at the argument below, states: “AA of NJ 
Members Buy Nationally Advertised Name- 
Brand Merchandise ‘Retail’ at ‘Wholesale’ 
Prices.” This data was set out in the ap- 
pendix to plaintiff's brief on the appeal and 
was referred to without objection from de- 
fendant. Normally such unsworn material 
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would be improper either at the motion or 
on appeal. In the particular setting here 
involved, however, its consideration by the 
court was not inconsistent with the require- 
ments of substantial justice. 


[Effect of Defendant's Demal] 


Defendant urges that its sworn denial 
of the allegations in the moving affidavits 
dictated denial of a preliminary injunction. 
We think not. If the charges were true 
injunction was the appropriate relief. Lionel 
Corporation v. Grayson-Robinson Stores [1954 
TRADE CAseEs § 67,717], 15 N. J. 191 (1954). 
Where, on an application for preliminary 
injunction, the affidavits filed by the defend- 
ants do not contain explicit, circumstantial 
and convincing denials of the wrongful 
conduct complained of and upon the entire 
showing from both sides it appears reason- 
ably probable that the complainant has the 
right claimed, the court may grant relief. 
The Evening Times Printing and Publishing 
Company v. The American Newspaper Guild, 
124 N. J. Eq. 71, 74 (E. & A. 1938). Look- 
ing at this matter on the basis solely of 
what was of record before the trial court 
on the return of the motion the order it 
made was well within its discretionary pur- 
view, under the rule stated. There was not 
a syllable of explanation in the affidavit 
submitted on behalf of the defendant of the 
detailed inculpating circumstances mani- 
fested in the moving papers. The affidavit 
was neither explicit, circumstantial, nor 
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convincing. The defense of a motion for 
a restraint does not under contemporary 
concepts present an occasion for artful 
maneuver, but rather, implies an invitation 
for a decision on the merits backed with 
the earnest of a full disclosure. 


[Mistaken Identity Defense] 


If the door be opened for the extrinsic 
unsworn data, oral and written, submitted 
at the motion and on the appeal, related 
to the defense of mistaken identity, and to 
consideration of that defense, defendant 
fares no better. In the absence of a better 
explanation by defendant than has been 
submitted thus far we can hardly repel the 
conclusion that the Shopper Service corpo- 
ration is a wholly controlled instrumentality 
of defendant for the tortious conduct of 
which it is accountable by whatever remedy 
may be appropriate. R. S. 56:4-6; Restate- 
ment, Torts, §§ 875, 876, 877; Mueller v. Sea- 
board Commercial Corp., 5 N. J. 28, 34, 35 
(1950); Irving Investment Corp. v. Gordon, 
3 N. J. 217, 223 (1949); Vander May v. 
Schoone-Jongen, 128 N. J. Eq. 336, 338 (Ch. 
1940), affirmed 130 N. J. Eq. 227 (E. & A. 
1941); Keuffel & Esser v. International As- 
sociation of Machimsts, 93 N. J. Eq. 429, 433 
(E. & A. 1922); and see Atlantic Seaboard 
Co. v. Borough of Seaside Park, 36 N. J. 
Super. 142, 154 (App. Div. 1955); 43 C.J. S., 
Injunctions, § 34, p. 467. 


Affirmed. 


[{[ 68,200] Sanib Corporation v. United Fruit Company. 
In the United States District Court for the Southern District of New York. Civ. 


103-215. Filed November 22, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies—Construction of Sherman Act—Interstate and For- 
eign Commerce—Activities Outside of United States—Agreements Between Parent and 
Subsidiary Corporation—A complaint alleging that an importer of bananas conspired 
with one of its subsidiaries, engaged in business in Honduras, to eliminate a manufacturer 
of dehydrated banana powder, also engaged in business in Honduras, as a competitor; 
that the conspiracy and acts pursuant thereto were conceived, carried out, and made 
effective partly in the United States and partly in Honduras; and that the importer 
monopolized interstate and foreign commerce in banana products and eliminated the manu- 
facturer as a competitor stated a cause of action under the United States antitrust laws. 
A motion to dismiss the complaint on the ground that the complaint showed on its face 
that the unlawful conspiracy and monopoly charged were effectuated by acts which were 
not even alleged to be unlawful in Honduras, where they were performed, and acts beyond 
the reach of the United States antitrust laws was denied. 
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The common ownership of the two corporations did not insulate them from the anti- 
trust laws’ sanctions. The fact that the acts effectuating the conspiracy were performed 
partly in Honduras did not put the conspiracy beyond the reach of the antitrust laws, 
since the agreement, pursuant to which the acts were done, was intended to and in fact 
did affect the interstate and foreign commerce of the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005.400, 2035.350. 
For the plaintiff: Edward Nathan, New York, NYE 


For the defendant: Davis, Polk, Wardwell, Sunderland & Kiend! (Ralph M. Carson 
and Sam G. Baggett, of counsel), New York, N. Y. 


[Damage Action—Activities Outside 
United States] 


McGouey, District Judge [Jn full text]: 
The defendant in this suit under the Anti- 
trust laws for treble damages totaling 
$3,111,000, moves, pursuant to Rule 12 of 
the Federal Rules, to dismiss the complaint 
“on the merits” for failure to state a claim 
on which relief can be granted and “for 
judgment accordingly,” because, as it con- 
tends, the complaint shows on its face that 
the uhlawful’ conspiracy and monopoly 
charged were effectuated by acts which are 
not even alleged to be unlawful in Honduras 
where they were performed, and are in any 
event beyond reach of our Antitrust laws. 
The decision in American Banana Co. v. 
United Fruit Co. it is urged, requires dis- 
missal. The Court does not agree, and for 
the reasons about to be stated the motion 
is denied. 


[Complaint] 


The complaint, consisting of 27 pages, 
alleges in substance the following. 

The defendant, hereafter called United, 
was organized under the laws of New Jersey 
in 1899. At all times here relevant it main- 
tained an office at Pier 3 North River in 
New York City from which it carried on 
the business of growing, importing and selling 
bananas in interstate and foreign commerce. 


The plaintiff, hereafter called Sanib, was 
organized under the laws of New York 
in 1935 and, until 1954 when the acts here 
complained of forced its voluntary dissolu- 
tion, it maintained its principal office in 
New York City from which it carried on 
the business of manufacturing, distributing 
and selling in interstate and foreign com- 
merce, dehydrated banana powder and other 
banana products. 

United is the largest importer of bananas 
in this country. It owns extensive prop- 


1213 U.S. 347. 
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erties and facilities in each of the principal 
banana growing countries in Central and 
South America, including Honduras. The 
western zone of the latter’s north coastal 
region was at all relevant times dominated 
by United through ownership and control, 
either directly or by wholly owned subsidi- 
aries, of banana growing plantations and 
of rail, shipping, port, power and other 
facilities on which Sanib depended, includ- 
ing fuel oil. 


In 1937 Sanib arranged to purchase from 
United “reject bananas,” that is, those 
deemed unsuitable for export. It thereupon 
erected a dehydration plant just outside 
Puerto Cortes, the principal port of the 
Honduras region dominated by United. 
From 1937 until 1946, the latter fulfilled all 
the requirements of Sanib, which thereupon 
developed a profitable and expanding mar- 
ket for its products in interstate and foreign 
commerce. Indeed by 1943, Sanib’s plant 
became inadequate fully to supply the mar- 
ket’s demands. 


In 1946, United erected a dehydration 
plant in Honduras and commenced manu- 
facture of a banana flake product which 
competed with Sanib’s powder and other 
banana products. From that time on, up 
to Sanib’s dissolution in 1954, except for 
two small shipments in 1949 and regular 
and adequate shipments during the first 
five months of 1950, United completely shut 
off Sanib’s supply of rejects, although 
United throughout had ample stores avail- 
able. In 1950 Sanib began negotiations to 
purchase rejects from independent growers 
and to operate a plantation of its own. 
These plans were dropped when United 
resumed shipments in January. When United, 
in May, again ceased selling to Sanib, the 
latter, having no source of supply, could 
not fill its orders. 


2 Suit is maintained pursuant to § 105 of the 
New York Stock Corporation Law. 
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The foregoing and many similar acts were 
done pursuant to a conspiracy and com- 
bination between United and its subsidiar- 
ies, particularly Tela Railroad Company, a 
Delaware corporation operating in Honduras. 
The conspiracy and the acts in furtherance 
of it “were conceived, carried out and made 
effective” partly in the United States and 
partly in Honduras, with the result that 
United monopolized or attempted to monopo- 
lize interstate and foreign trade in banana 
products and eliminated Sanib as a competi- 
tor therein to the latter’s damage. 


[Motion to Dismiss Denied] 


On this motion to dismiss, the allegations 
just summarized must be accepted as true. 
Moreover the language of the complaint 
must be construed to give the plaintiff 
“the benefit of reasonable intendments in 
his allegations.” * Read in the light of these 
canons, it is clear that the complaint alleges 
agreements between United and at least its 
subsidiary Tela which if made and executed 
wholly within the United States, would 
certainly violate our antitrust laws. The 
common ownership of United and Tela does 
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not insulate these corporations from the 
antitrust laws’ sanctions. That the acts 
effectuating the conspiracy were performed 
partly in Honduras does not put the con- 
spiracy beyond reach of those laws, since 
the agreement in the execution of which 
these were done, obviously was intended 
to, and in fact did, affect the interstate and 
foreign commerce of the United States.’ 
The American Banana Co. decision is not 
contrary. There the complaint was viewed 
as claiming damage not from the alleged 
monopoly as such, but from seizure of the 
plaintiff's property by a foreign government 
at the defendant’s urging. The Supreme 
Court agreed with the District Court and 
the Circuit Court of Appeals that a sover- 
eign state’s acts within its own jurisdiction 
were never intended by Congress to come 
within the prohibitions of its enactments.* 
The facts here alleged distinguish this com- 
plaint from that of the American Banana 
Co. This one falls, rather, within the deci- 
sions in Thomsen v. Cayser™ and U. S. v. 
Sisal Sales Corporation.® 


Settle order. 


[] 68,201] Students Book Company v. Washington Law Book Company. 
In the United States Court of Appeals for the District of Columbia Circuit. No. 12563. 


Decided December 1, 1955. 


Appeal from the United States District Court for the District of Columbia. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Discounts and Right to Return Unsold Goods—Different Pur- 
chasers—Consignments and Sales.—In an action by a book retailer charging that a dis- 
tributor of law books discriminated against him by granting college book stores a 20 per 
cent discount and the right to return unsold books, while granting him a 6 per cent 
discount and refusing to grant him the right to return unsold books, a jury’s verdict 
sustained the distributor’s defense that the prohibitions of the Robinson-Patman Price 
Discrimination Act were not applicable because the retailer was a purchaser of its books 
and the college book stores were only agents selling its books on a commission basis. 
On appeal, the retailer contended that the trial court erred in refusing to give two re- 
quested instructions to the jury, relating to (1) certificates which the college book stores 
executed under a sales tax law and in which they represented that they were purchasers 
for resale from the distributor and (2) the distinction between consignments and sales. 
The reviewing court held that there was no error affecting substantial rights. 


See Price Discrimination, Vol. 1, { 3505.585, 3505.750, 3524. 


3 Dioguardi v. Durning, 2 C. 1389 F. 2d 774; 
Virgin Islands Corp. v. Taylor & Co., 2 C. 202 
F, 2d 61. 


5See U. S. v. Aluminum Co., etc., 2 C. [1944- 
1945 TRADE CASES { 57,342], 148 F. 2d 416-444 
and cases there cited. 


4U. S. v. Yellow Cab Co. [1946-1947 TRADE 
CASES { 57,576], 332 U. S. 218-227; Timken Co. 
v. U. §. [1950-1951 TRADE CASES { 62,837], 341 
U. S. 593-598. 
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®See Steele v. Bulova Watch Co., 344 U. S. 
280. 

7 243 U.S. 66-88. 

8 274 U. S. 268-275, 276. 
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Price Discrimination—Exempted Sales—Non-Profit Institutions—Applicability of Ex- 
emption to College Book Stores.—Sales of law books to self-sustaining college book stores 
which resell books to students at a profit, as distinguished from sales of law books to 
colleges for their own use, would not be exempted from the prohibitions of the Robinson- 
Patman Price Discrimination Act under the provision which provides that nothing con- 
tained in the Act shall apply to purchases of supplies for use by schools, colleges, or 
universities not operated for profit. 

See Price Discrimination, Vol. 1, J 3581. 

Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Price Discrimination—Sufficiency of Proof of Damages.—In an action charging that a 


book distributor discriminated against a book retailer and in favor of college book stores, 
the distributor’s contention that a judgment for it must be affirmed because the retailer 


failed to prove any damages because the retailer’s losses resulted from competition newly 


created by the college book stores was rejecte 


d. Although the retailer admitted that it lost 


some of its customers to college book stores because of their convenience, there was 
evidence that some students continued to buy books from the retailer even after com- 
petition from college book stores began and that their patronage was not lost until the 
retailer ceased to stock the distributor’s books. Also, there was evidence that it was the 


alleged discrimination which prevented the ret 
Thus, there was evidence from which a jury c 


the alleged discrimination. 


ailer from stocking the distributor’s books. 
ould find that the retailer was damaged by 
This rule which precludes the recovery of uncertain damages 


applies to damages which are not the certain result of the wrong and not to those 
damages which are definitely attributable to the wrong and only uncertain as to amount. 


See Private Enforcement and Procedure, Vol. 2, § 9011.560. 


For the appellant: Nathan L. Silberberg. 


For the appellee: William E. Leahy, with whom William J. Hughes, Jr., and Ben 


Ivan Melnicoff were on the brief. 


Before Epcerton, Chief Judge, and BazeLon and Fany, Circuit Judges. 


[Price Discrimination Charged] 


Bazeton, Circuit Judge [In full text]: 
Appellant sued for treble damages for in- 
juries allegedly caused by appellee’s sales 
of student law books to appellant’s com- 
petitors at preferential prices and under 
preferential terms in violation of the Robinson- 
Patman Act.* 

Appellant operates a retail store supply- 
ing law books and other supplies to law 
students. Appellee, majority owned by the 
West Publishing Company of Saint Paul, 
Minnesota, is the exclusive distributor in 
Washington, D. C., of West and some other 
publications. It is the source of between 80 
and 90 per cent of the books used by law 
students in the Washington area. Before 
the fall of 1947, it supplied books to ap- 
pellant at a discount of 20 per cent off list 


138 Stat. 730 (1914), as amended, 49 Stat. 
4526-27 (1936), 15 U. S. C. §§ 13(a) and 13(e) 
(1952). 

2Up to September 1951, the Howard Univer- 
sity book store was permitted to return unsold 
books although its discount, like appellant’s, 
was only 6 per cent. After September 1951, its 
discount was raised to 20 per eent. The George 
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price and allowed appellant to return all 
unsold books for full credit. This is the 
usual and customary basis for distribution 
of student law books and other books in the 
educational field. 

In 1947, appellee-seller informed appellant- 
buyer that, beginning with the fall semester, 
the discount would be cut to 6 per cent and 
returns would no longer be permitted. 
However, the appellee-seller thereafter al- 
lowed more favorable terms to the campus 
book stores of various Washington law 
schools? This is the discrimination of which 
appellant complains. 


[Defense—Agency R elationship| 


The Robinson-Patman Act makes it un- 
lawful to discriminate between “purchasers 
of commodities... for... resale” as to 


Washington University book store began carry- 
ing law books in September 1951 and has since 
enjoyed a 20 per cent discount and a right of 
return, The Washington College of Law be- 
came part of American University in the fall of 
1949 and since then the American University 
book store has carried appellee’s books at a 
20 per cent discount with the right of return. 
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price* or as to services or facilities.* Ap- 
pellee’s defense was that the statute is in- 
applicable because, while appellant was a 
purchaser of its books, the campus book 
stores were only agents selling books for 
appellee and receiving a commission therefor.’ 


[Competitors Testimony] 


With respect to one of the allegedly com- 
petitive book stores, that at Howard Uni- 
versity, appellee’s president admitted that 
its deliveries of books were sales up to 
September 1951, but asserted that subse- 
quent transactions were consignments. The 
manager of the Howard store testified, how- 
ever, that the only change that occurred in 
September 1951 was a change in the dis- 
count from 6 to 20 percent. Orders were 
placed in the same manner, billing and 
invoicing were unchanged, the method of 
payment was the same, unsold books were 
returned for credit against future purchases, 
just as before. So far as he was aware, he 
had never been a consignment agent for 
appellee. 


A second alleged competitor, the George 
Washington University book store, rendered 
periodic “consignment sales” reports to ap- 
pellee for books received. But the assistant 
comptroller of the University testified that, 
as to the 20 percent which the store made 
on each book sold, he did not know “whether 
you would call that handling them on com- 


315 U. S. C. §13(a) provides: 

“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
either directly or indirectly, to discriminate in 
price between different purchasers of com- 
modities of like grade and quality, where either 
or any of the purchasers involved in such dis- 
crimination are in commerce, where such com- 
modities are sold for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia or any 
insular possession or other place under the 
jurisdiction of the United States, and where the 
effect of such discrimination may be substan- 
tially to lessen competition or tend to create 
a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with 
any person who either grants or knowingly 
receives the benefit of such discrimination, or 
with customers of either of them .. .” 

#15 U. S. C. § 13(e) provides: 

“Tt shall be unlawful for any person to dis- 
criminate in favor of one purchaser against an- 
other purchaser or purchasers of a commodity 
bought for resale, with or without processing, 
by contracting to furnish or furnishing, or by 
contributing to the furnishing of, any services 
or facilities connected with the processing, 
handling, sale, or offering for sale of such 
commodity so purchased upon terms not ac- 
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At an earlier trial, he 
” 6 


mission or not.” 
testified, “I wouldn’t call it a commission. 


[Jury Finding] 

Thus there was a conflict in the evidence 
from which the jury could have found that 
the transactions with the campus book 
stores were either consignments or sales. 
To enable the jury to resolve this conflict, 
the court charged, in essence, that if title 
to the books passed to the campus book 
stores, they were purchasers, but that if title 
did not pass to them, they were merely con- 
signment agents.’ Since the jury’s verdict 
sustained the defense, it must have found 
that the transactions were consignments. 


[Requested Instructions | 


The primary question on this appeal is 
whether the trial court erred in denying 
appellant’s request for two instructions. The 
first relates to certificates which the campus 
book stores executed under the District 
of Columbia Sales Tax Law to exempt 
appellee from collecting and paying sales 
taxes, and in which they represented that 
they were purchasers for resale from ap- 
pellee: 

“Plaintiff’s Request No. 3 


“Under the District of Columbia Sales 
Tax Law, the definition of ‘retail sale’ 
laid down by Congress specifically ex- 
cludes any sales to one who re-sells those 
goods. That law also provides that a 


corded to all purchasers on proportionally equal 
terms.” 

5 Appellee also argues that, even if its trans- 
actions with the campus book stores were sales, 
they were exempted from the application of the 
Robinson-Patman Act by virtue of 52 Stat. 446, 
15 U. S. C. § 13e (1952), which provides: 

“Nothing in sections 13-13b of this title 
shall apply to purchases of their supplies for 
their own use by schools, colleges, universities, 
public libraries, churches, hospitals, and char- 
itable institutions not operated for profit.’’ 

Although the appellee has sold books to all 
three of the universities for their own use, i.e., 
for their libraries, the transactions here in 
question were not actually with the universities, 
but with the self-sustaining campus book stores, 
and the books sold were not for the use of the 
universities, but for resale at a profit. The 
exemption provision is therefore inapplicable 
to these transactions. 

®No testimony was received from the third 
campus store involved, American University. 

‘In pertinent part, the charge was: 

“The defendant claims, however, that while 
it did consign to certain parties, as its agents, 
law books on different terms from which it 
offered to sell to the plaintiff, that the relation- 
ship between the defendant and those dealers, 
other than the plaintiff, was that of principal 
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re-seller’s exemption certificate must be 
obtained by the vendor or the vendor is 
liable for the sales tax. (47 D. C. Code 
2601 (14a), 2607) These definitions under 
our Sales Tax Law may be considered by 
you in deciding whether Defendant was 
merely a retailer of these student books or 
a distributor to the stores which actually 
made the sales to the students.” 


The second relates to the distinction be- 
tween consignment and sale: 


“Plaintiff's Request No. 5 


“There has been testimony by Defend- 
ant that it did not sell books to some of 
the college stores, but merely consigned 
them. Now it is for you to determine 
whether, in truth, those were sales or 
consignments. There were no contracts 
between those parties so you must judge 
from the manner in which the arrange- 
ment operated. ‘The term “consign”... 
may express the true state of the case 

_ or it may be a mere subterfuge, and 
if it be the latter, there is no magic in 
that word which can take from the trans- 
action its real character,’ (1 Mechem on 
Sales 43; Butterick v. F. T. C., 1925, CCA 
II, 4 F. 2d 910; Standard Patterns v. 
Magrane-Huston, 1922, 258 U. S. 346; in 
re Wells, D. C. Penn. 140 F. 752).” 


[No Error] 


My colleagues are of the view that the 
first quoted request is too involved and 
obscure for its rejection to furnish ground 
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for reversal, especially as it was not neces- 
sary for the court to pinpoint this aspect of 
the evidence in charging the jury. As to 
the second quoted request, they are of the 
view that the charge given by the court told 
the jury, in effect, that they were to decide 
whether the transactions were sales or con- 
signments upon the whole evidence, without 
giving undue weight to the fact that the 
parties to the transactions sometimes used 
the word “consign.” Accordingly, they find 
no error affecting substantial rights. The 
judgment below must therefore be affirmed. 


[Dissenting Judge's Opinion] 


I think, however, that denial of the re- 
quested instructions is error requiring a new 
trial. I state my reasons. 


The trial court’s instruction on the differ- 
ence between a “consignment” and a “sale” 
was correct as far as it went, but in light 
of the evidence there was a plain need for 
elaboration. 


The evidence in this record justified an 
instruction that the jury’s choice was not 
restricted to that between unconditional sale 
and mere agency but that it might find the 
transactions between appellee and the campus 
book stores were conditional sales or “sale 
or return” arrangements in which “title 
passes to the purchaser subject to his 
option to return the property within a speci- 
fied or a reasonable time.’* The jury needed 


and agent; that the property was not sold to 
these dealers, but merely consigned to them 
for sale. 

“Now what is a sale and what is a con- 
signment? A sale of goods is an agreement 
whereby the seller transfers the property in 
goods or the owner of the goods to the buyer 
for a consideration called the price. 

“Were these books sold to these other dealers, 
that is, the college book stores, or were they 
merely transferred to them for sale, or con- 
signed, as the term has been used in this case? 
That is the question for you to determine, 
taking into consideration all the evidence in 
the case. 

“The defendant claims that these books were 
consigned to these other dealers, the college 
book stores, and not sold to them; that there 
was a discount allowed to them for their sale, 
some 20 per cent and a privilege of returning 
those which were not sold. 

“The fact that there was this privilege of 
returning is not conclusive one way or the other 
on whether it was a sale or not. It might be 
consistent with a consignment. 

“Tt is for you and you only to decide this 
question of fact, taking all the facts into con- 
sideration. Did the defendant sell law books 
to these other dealers at a price different from 
that which he was willing to sell to the plain- 
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tiff, or were these books merely consigned to 
these other dealers as agents to sell? 

“Now consignment does not imply a sale, but 
imports an agency, and the title or ownership 
remains in the seller. Where in the case of a 
sale the title passes to the buyer. 

“Take all this into consideration and deter- 
mine whether or not the title to these law books 
remained, title and ownership, remained in the 
defendant when they were sent to these other 
dealers—When I say ‘other dealers’ I mean the 
college book stores, of course—or whether the 
title passed to these dealers and they became 
the owners with the privilege of returning those 
which were not sold.”’ 

8 Sturm v. Boker, 150 U. S. 312, 329 (1893). 
Cf. D. C. Code §§ 28-1101, 28-1203, Rule 3(1) 
(1951). 

Appellee’s president testified: 

“Q. You told about the returns. When could 
they return books to you, American University, 
that is, the book store? A. Mr. Silberberg, I 
am not too familiar with that phase of our 
business. I suppose in many times it was rea- 
sonable, I don’t think there was any hard and 
fast rule in our dealings with the law schools 
because sometimes if there is delay we make 
exceptions and allow books to be returned, 
particularly oftentimes there is a new edition 
published and we have to take up the older 
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to be told not only that sale depends upon 
passage of title but also what the indicia 
of title are, e. g., the exercise of dominion 
over the goods.’ It is not always easy, even 
for a court, to decide whether a transaction 
is a sale or an agency.” Where that question 
is entrusted to a jury, the charge should 
contain substantially the criteria which the 
court would invoke in resolving the ques- 
tion without a jury. The instant charge, in 
defining a sale, uses the language of sub- 
paragraph (2) of the first section of the 
Uniform Sales Act,” but does not refer to 
the provision in subparagraph (3) that “a 
sale may be absolute or conditional.” ” The 
only recognition of this provision in the 
charge is this statement: 


“The fact that there was this privilege 
of returning is not conclusive one way or 
the other on whether it was a sale or not. 
It might be consistent with a consignment.” 


Though the jury was told that the privilege 
of returning goods might be consistent with 
a consignment, it was not told that there is 
a well-recognized class of sales in which 
title vests in the buyer upon delivery sub- 
ject to divestment upon return of the 
goods,” or that, in this type of case, the 
locus of title is tested “not so much from 
the standpoint of the sender (bailor or 
seller) as from that of the receiver (bailee 
or buyer).” ™ 


The instructions requested by the plain- 
tiff and denied by the trial court do not, of 
course, articulate all the foregoing criteria 
applicable to the jury’s consideration of the 


evidence. But they do supply some of the 
much needed elaboration which I have 
described. 


edition. Sometimes there is a little delay in a 
transaction of that sort.’’ 

» Standard Fashion Co, v. Magrane-Houston 
Co., 258 U. S. 346, 354 (1922). 

Appellee’s president testified, as to the books 
delivered to the campus book stores: 

“. . we get paid as they sell the books . 
They had a large supply of books on hand left 
over. Those books they had on hand they 
could sell them and account for them or they 
could return them or do what they pleased 
with them. We never get paid until they make 
their sales to the students and then they make 
an accounting and pay us.’’ 

10 Dryden v, Michigan State Industries, 66 F. 
2d 950, 953 (8th Cir. 1933), quoting Marrinan 
Medical Supply v. Fort Dodge Serum Co., 47 
F, 2a 458, 460 (8th Cir. 1931): 

: in recent times, the real or supposed 
needs and exigencies of business and the jin- 
genuity of business men and of their lawyers 
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Under the instruction relating to “con- 
signment” versus “sales” which the trial 
court denied, the jury would have been ad- 
vised that the recurring use of the word 
“consignment” in the documents did not 
preclude a finding that the transactions 
were, in fact, sales.° The jury would also 
have been advised that, since use of the 
word “consignment” in the documents is not 
controlling, it should consider “the manner 
in which the arrangement operated,” 1%. e., 
“the acts and circumstances of the parties, 
especially ... the construction which they 
themselves put upon the contract in execut- 
ing it.’** Pertinent in this connection is 
the denial of the instruction which reflected 
the fact that the various campus ‘book 
stores had represented themselves to be 
yesellers of appellee’s books under the Dis- 
trict of Columbia Sales Tax Law™”™ by filing 
exemption certificates with the appellee. 
Upon the state of this record, I think both 
of the denied instructions would have pro- 
vided information essential to the jury’s 
consideration. 


[Damages] 


Appellee argues that, even if the charge 
is inadequate, the judgment must be affirmed 
since appellant failed to prove any damages. 
This argument springs from the fact that 
the discriminatory treatment, in large part, 
began at the same time that the campus 
book stores began to compete with the 
appellant. This, it is said, demonstrates 
that appellant’s loss of business resulted 
from the competition rather than the dis- 
crimination. It is undeniable, and appellant 
admits that, with the opening of a campus 
store, some students, formerly buying from 
appellant, found it more convenient to buy 


have evolved a class of contracts which have the 
earmarks of both sale contracts and factorage 
contracts. It is not always easy to determine 
into which class a particular contract falls.’’ 

uD, C. Code § 28-1101(2) (1951): ‘‘A sale of 
goods is an agreement whereby the seller 
transfers the property in goods to the buyer 
for a consideration called the ‘price.’ ”’ 

22 Td., § 28-1101(3). 

13 Td., § 28-1203, Rule 3(1). 

4 Dryden v. Michigan State Industries, 66 F. 
2d 950, 953 (8th Cir. 1933). 

% Ferry & Co. v. Hall, 188 Ala. 178, 66 So. 104, 
L. R. A. 1917B 620 (1914); see also Samson Tire 
& Rubber Co. v. Hggleston, 45 F. 2d 502, 504 
(5th Cir. 1930). 

16 Samson Tire & Rubber Co. v. Eggleston, 
supra; see also McCallum v. Bray-Robinson 
Clothing Co., 24 F. 2d 35, 36 (6th Cir. 1928). 

7D. C. Code § 47-2601, 14(a), as amended 
(Supp. 1954); D. C. Code § 47-2607 (1951). 
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from the campus store, especially since both 
sold at the same prices. Nevertheless, there 
is some evidence in the record that other 
students continued to buy their supplies 
from the appellant even after competition 
from the campus stores began and that their 
patronage was not lost until appellant ceased 
to stock appellee’s law books. And there is 
ample evidence that it was the discrimina- 
tion that prevented appellant from stocking 
appellee’s books.* Thus, it cannot be gaid 
that there is no evidence in the record from 
which a jury could find that appellant was 
damaged by the discrimination. 


There is, of course, no accurate way of 
determining the amount of appellant’s loss 
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due to competition as against the amount 
due to discrimination. But the “rule which 
precludes the recovery of uncertain damages 
applies to such as are not the certain result 
of the wrong, not to those damages which 
ate definitely attributable to the wrong and 
only uncertain in respect of their amount.” * 

The problem is not a new one. In dam- 
age suits brought under the antitrust laws, 
the Supreme Court has held that the nature 
of the subject matter is such that the jury 
must be allowed to base its determination 
of damages upon “probable and inferential” 
proof.” 


Affirmed. 


[| 68,202] Barney Peller v. International Boxing Club, Inc., Chicago Stadium Cor- 


poration, 


James D. Norris, Arthur M. Wirtz, 


Truman K. Gibson, Jr., Irving Cohen, 


Rocky Graziano, George Gainford, and Ray Robinson. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term and 


Session, 1955. No. 11525. Dated December 1, 1955. 


Appeal from the United States 
Eastern Division. Kwnocu, District Judge. 


District Court for the Northern District of Illinois, 


Clayton Antitrust Act , 
Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 


Necessary Proof—Injury to Business or Pro 


granting of a summary judgment in favor 


antitrust action charging that the boxing c 


perty—Promotion of Boxing Matches.—The 


f a boxing club and others in a salesman’s 


lub and others had conspired to frustrate his 


attempts to promote certain professional boxing matches and to prevent him from attaining 
the professional standing and reputation as a promoter of championship boxing matches 
was affirmed on the ground that the salesman’s own testimony in depositions established 
that he was not injured in his business or property. Even assuming that the defendants 
succeeded in frustrating the salesman’s plans for the promotion of a boxing match, such 


plans never attained the stature of anything more than a 
He had only entered into nego 


arranged. 
agreement under which 
property rights which 


hope that a fight might be 


tiations which might have ripened into an 
a proposed fight could have taken place; therefore, he had no 
could have been injured. He had never engaged in the fight 


promotion business, and he had never been licensed as a promoter by any boxing com- 


mission. 


He merely desired to enter into the business. 


See Private Enforcement and Procedure, Vol. 2, § 9009.275, 9022.50. 
For the plaintiff: Seymour Simon and Sheldon O. Collen, Chicago, Ill. 


For the defendants: 
and Elmer M. Leesman, Chicago, Ill. 


Vincent D. McConnell, Charles H. Watson, Lowell H. Jacobson, 


48 The record shows that student law books 
are often replaced in school curricula so that 
a dealer, unless he has a right to return unsold 
copies for credit, stocks them at his peril. 
Indeed, the evidence shows that appellant would 
lose his profit on sixteen books for every book 
remaining unsold. His competitors enjoy not 
only the right to return, but also a 20 per cent 
profit margin, as compared to his 6 per cent 
margin. 
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19 Story Parchment Co. v. Paterson Parch- 
ment Paper Co., 282 U. S. 555, 562 (1931). 

2 Bigelow v. RKO Radio Pictures [1946-1947 
TRADE CASES 157,445], 327 U. S. 251, 264 
(1946) ; see also Hastman Kodak Co, v. Southern 
Photo Materials Co., 273 U. S. 359 (1927); Story - 
Parchment Co. v. Paterson Parchment Paper 
Co., supra. 
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Affirming a decision of the U. S. District Court, Northern District of Illinois, Eastern 
Division, 1955 Trade Cases { 68,080; for a prior decision of the U. S. Court of Appeals, 


Seventh Circuit, see 1955 Trade Cases f] 67,969. 


Before FINNEGAN, LINDLEY and SCHNACKENBERG, Circuit Judges. 


[Prior Proceedings] 


Linpiey, Circuit Judge [Jn full text]: 
Plaintiff filed his complaint in the district 
court under Sections 4 and 16 of the Clay- 
ton Act, 15 Us 'S. C.§$ 15, 26, "to recover 
treble damages for alleged injuries resulting 
from defendants’ alleged violations of Sections 
1 and 2 of the Sherman Act, 15 U. S. C 
§§ 1, 2, and to restrain continuing violations. 
The complaint was dismissed on the ground 
that professional boxing is a sport and not 
subject to the prohibitions of the antitrust 
laws. We reversed that judgment, on au- 
thority of the then recent decision of United 
States v. International Boxing Club, etc., et al. 
[1955 Trape Cases { 67,941], 348 U. S. 236, 
and remanded the cause for further pro- 
ceedings. Peller v. International Boxing Club, 
Inc. [1955 Trave Cases { 67,969], 219 F. 2d 
444 (CA-7). 

[Complaint] 

The complaint averred that defendants 
had conspired to frustrate plaintiff’s at- 
tempts to promote certain specific profes- 
sional boxing matches and to prevent him 
from attaining the professional standing and 
reputation as a promoter of such champion- 
ship matches which he would have reached 
in a competitive market. He alleged in 
detail that Foundation for Boys, Inc., a 
charitable corporation, had employed him 
to promote a middleweight championship 
match between Ray Robinson and Rocky 
Graziano in Cincinnati; that plaintiff entered 
into transatlantic telephonic negotiations 
with defendant Gainford, Robinson’s mana- 
ger, which resulted in an “oral agreement 
that Robinson would fight Graziano” in the 
Proposed bout, in consideration of a $70,000 
guarantee; that he obtained permission from 
the Chairman of the Cincinnati Boxing 
Commission “to proceed with” the promo- 
tion; that he had certain conversations with 
defendant Cohen, Graziano’s manager, which 
resulted in an oral agreement that Graziano 
would participate, but that Cohen refused 
to sign a formal contract until and unless 
Robinson’s signature was obtained; that he 
contracted with Giles, President of the Cin- 
cinnati Baseball Club, for the use of Crosley 
Field as an arena for the contest; that he 
had completed all arrangements for a trip 
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to Paris, France, for the purpose of obtain- 
ing Robinson’s signature on the proposed 
contract, when he, plaintiff, was advised by 
Gainford that Robinson would not execute 
the contract; and, finally, that his inability 
to promote the suggested match resulted 
from a conspiracy on the part of defendants 
to control all major professional boxing by 
use of various devious means, including ex- 
clusive contracts with all principal pugilists. 


[Summary Judgment for Defendants] 


After we remanded the cause, defendants 
took the depositions of plaintiff and other 
persons and, without answering the com- 
plaint, moved, on the basis of such deposi- 
tions, for summary judgment on the ground 
that the evidence showed, without dispute, 
that plaintiff had not been injured in or 
sustained any damage to his business or 
property by reason of the alleged unlawful 
acts. The motions were allowed, and a 
summary judgment was entered in favor of 
all defendants. This appeal is taken from 
that judgment. 


The question before us, therefore, is 
whether, on the complaint and depositions, 
any genuine issue as to any material fact 
was presented for trial. An examination of 
the complaint and plaintiff’s deposition con- 
vinces us that the trial court’s determination 
was correct. Assuming, arguendo, that de- 
fendants succeeded in frustrating his plans 
for the promotion of a Robinson-Graziano 
bout, it appears conclusively from plaintiff’s 
own testimony that such plans never at- 
tained the stature of anything more than a 
hope that a fight might be arranged. 


[Plaintiff's Testimony] 


Thus plaintiff testified to conversations 
he had with one Bauer, Secretary of the 
Foundation, during the course of which 
Bauer gave him the green light to attempt 
to promote the match under the auspices of 
the Foundation. Plaintiff’s share of the 
proceeds, he said, was to be 5% of the 
gross receipts from admissions, and radio, 
television and motion picture rights. He 
testified that Bauer agreed that the Founda- 
tion would advance the money for guar- 
antees to the fighters of some $110,000. 


© 1955, Commerce Clearing House, Inc. 


Number 37—5) 
12-16-55 


Although plaintiff’s testimony is disputed in 
this respect, for all purposes of this deci- 
sion, we accept it as true. Still, it tends to 
prove nothing more than an informal under- 
standing between plaintiff and Bauer and 
we find no basis upon which it can be 
asserted that the Foundation was com- 
mitted to the venture. 


Plaintiff stated, further, that he had trans- 
atlantic telephone conversations with Gain- 
ford who was in Paris, France, and quoted 
the latter as saying that Robinson would 
participate in the contemplated bout. This 
conversation was confirmed by Gainford’s 
cablegram to plaintiff stating that the guaran- 
tee of $70,000 was acceptable, if accompanied 
by a further promise to cover Robinson’s 
expenses incidental to the fight. By return 
cable, plaintiff offered to furnish expense 
money in excess of $1,500. The only addi- 
tional exchange between the two was a 
telephone conversation in which plaintiff 
was advised that Robinson would not con- 
tract for the proposed match. As to Grazi- 
ano, plaintiff quoted Cohen as saying that 
Graziano would participate if plaintiff could 
get Robinson’s signature to a contract. As 
to the fourth alleged agreement, plaintiff 
testified that Bauer claimed that he had 
conversed with Giles by phone and that an 
agreement had been reached for the use of 
Crosley Field. 


In his remaining pertinent testimony, 
plaintiff stated that he had never been 
licensed as a boxing promoter by the Cin- 
cinnati Boxing Commission; that he was 
not so licensed elsewhere; that, at all perti- 
nent times, he was employed as a salesman 
of storm windows and like wares; that he 
could not personally advance any sum neces- 
sary to the promotion of the proposed bout, 
and that he knew, prior to any of the nego- 
tiations concerning which he testified, that 
both Robinson and Graziano were under 
exclusive contracts with the defendant, LBC 


[No Injury to Business or Property] 


This summary of plaintiff’s own testi- 
mony shows conclusively, we think, that 
plaintiff had no interest in the subject matter 
which falls within the protection afforded 
by the statute. Injury ‘Gn his business or 
property” is a prerequisite to a person’s 
right to maintain an action for treble dam- 
ages. 15 U.S.C. § 15. The facts of this 
case closely parallel those before the court 
in Brownlee v. Malco Theatres, Inc. [1950- 
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1951 Trapve CasEs { 62,911], 99 F. Supp. 312. 
There plaintiff, employed by defendants as 
manager of certain theatres, had entered 
into negotiations with defendant Tenarken 
for the purchase of Hoyt’s Theatre in Fort 
Smith, Arkansas. The complaint averred 
that the other defendants had interfered 
with the negotiations, and that, as a result, 
the theatre was sold to Malco, on the lat- 
ter’s agreement that it would be closed and 
thereby removed from competition with 
other movie houses owned and operated by 
the defendants. In dismissing the com- 
plaint on the ground that it did not disclose 
any injury to the plaintiff’s business or 
property, the court said at pages BO, Sul7/s 


“Giving to the complaint the most 
favorable construction in favor of the 
statement of a cause of action it merely 
reveals that the plaintiff desired to buy 
the property but did not complete his 
negotiations for it and that it was sold 
by one of the defendants to another of 
the defendants before he succeeded in 
acquiring any rights in regard to or in- 
ferese mie the property. * * ~*~ Lhe 
complaint discloses that he never acquired 
any interest in the theatre and did not 
have any interest in any theatre, and the 
failure of his negotiations for the purchase 
* * * did not injure him in his business 
or property any more than it may have 
injured any member of the general public 
who might have been desirous of buying 
the property.” 

Cf. Harrison v. Paramount Pictures, Inc. 
[1953 Trape Cases { 67,568], 115 F. Supp. 
312, aff'd [1954 Trape CASES 7 67,721] 211 
F. 2d 405, cert. denied 348 U. S. 828 (CA-3) ; 
American Banana Co. v. United Fruit Co., 
160 F. 184, 188, aff’d 166 F. 261, aff'd 213 
(Os Ss Hy (ECL). 


In the instant case, plaintiff’s testimony 
reveals that he has never engaged in the 
fight promotion business; indeed, a part of 
the injury alleged in his complaint is the 
frustration of his desire to “attain standing” 
as a championship professional boxing pro- 
moter. His sole venture into the field is the 
embryonic effort involved herein, which he 
carried on, apparently, as a sideline to his 
vocation as a salesman. By his own admis- 
sion, he has never been licensed in that 
capacity by any boxing commission. We 
can conclude, at most, only that he desired 
to enter the business, but has never been 
engaged in it. 

Plaintiff’s testimony reveals further that 
he has sustained no injury to any property 


1 68,202 


70,936 


right. The construction most favorable to 
him which can be placed on his testimony 
is that he entered into a series of separate 
negotiations which might have ripened into 
advantageous agreements under which the 
proposed fight could have taken place. As- 
suming the allegations as to defendants’ 
conspiracy and as to its effect on the 
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jured within the contemplation of the statu- 
tory provisions, inasmuch as no property 
rights could accrue to him in the premises 
until and unless he succeeded in obtaining 
the several contractual relationships for 
which he was negotiating. Cf. Bigelow v. 
Rk. K. O. Radio Pictures, Inc. [1946-1947 
TRADE Cases { 57,445], 327 U. S. 251, and 


cases there cited and discussed. 

The trial court correctly ruled that no 
genuine issue as to any material fact re- 
mained in the case. The judgment is 
affirmed. 


negotiations to be true, and assuming that, 
except for the conspiracy, plaintiff’s nego- 
tiations would have been successful, these 
assumptions cannot aid plaintiff’s cause, it 
appearing affirmatively that he was not in- 


[{] 68,203] United States v. New Wrinkle, Inc. 


In the United States District Court for the Southern District of Ohio, Western Divi- 
sion. Civil No. 1006 (at Dayton). Filed October 27, 1955. 


Case No. 946 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief— 
Injunctive Decrees—Cancellation of Patent Licensing Agreements—Price Fixing Provi- 
sion.—Where a patent holding company had unlawfully fixed minimum prices in its patent 
licensing contracts, a court refused to invalidate and cancel such contracts in their entirety 
because it was only the price fixing provisions which invalidated the contracts, and the 
company could renegotiate the contracts and eliminate the price fixing provisions. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233.850. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Injunctive Decrees—Institution of Patent Infringement and Royalty Suits—Where a 
patent holding company had unlawfully fixed minimum prices in its patent licensing con- 
tracts, a court restrained the company from bringing suits for the collection of royalties and 
the infringement of patents prior to the time when the company gave notice to its licensees 
that no more minimum prices would be fixed. The court noted that its does not interpret 
this restraint as meaning that no defense exists against the company after that time by 
reason of its prior price provisions in its contracts, and that its position is that such 
defenses should be decided by the court and in the case wherein such action is brought. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233.850. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Injunctive Decrees—Restrictions in Patent Licensing Contracts——Where a patent hold- 
ing company had unlawfully fixed minimum Prices in its patent licensing contracts, a 
court adopted a Government proposal that the decree to be entered against the company 
set forth the restrictive conditions which the company may place in its patent licensing 
contracts. The court qualified this provision of the decree so that it would not interfere 
we the company’s right to conduct a normal and legal business by way of contracts with 
icensees. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233.50. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Injunctive Decrees—Licensing of Patents—Royalties.—Where a patent holding company 
had violated the Sherman Act and was ordered to license its patents on a reasonable 
royalty basis, the court expressed its disapproval of a suggestion that the burden of estab- 
lishing the reasonableness of a requested royalty be placed upon the company. The court 
also considered unreasonable a proposal which would have required the court to set up a 
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hearing at any time any licensee desired to raise a question about the reasonableness of a 


royalty. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8233.850. 


For the plaintiff: Robert B. Hummel, Norman J. Futor, Lester P. Kauffman, and 
Robert M. Dixon, Department of Justice, Antitrust Division, Cleveland, Ohio. 


For the defendant: Philip C. Ebeling, Dayton, Ohio. 


For prior decisions and a consent decree of the U. S. District Court, Southern District 
of Ohio, Western Division, see 1955 Trade Cases { 68,161, 68,141 and 1954 Trade Cases 
{| 67,883, 67,734; and for a prior decision of the U. S. Supreme Court, see 1952 Trade Cases 
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Memorandum on Final Judgment 


Lester L. Cexciz, District Judge [In full 
text]: Since the Court, rendered its Opin- 
ion, Findings of Fact and Conclusions of 
Law, counsel for the United States and 
New Wrinkle, Inc., have each submitted 
two proposed Final Judgment Entries sup- 
ported by briefs. In addition to this the 
Court held an oral hearing on the first pro- 
posed Entries. The Court has not granted 
Government counsel’s request for oral hear- 
ing on the second proposal, for the reason 
that two briefs and one oral presentation 
ought to be sufficient for the preparation of 
a Judgment Entry after decision and find- 
ings by the Court. 


Counsel for the parties not being able to 
agree on a Final Judgment, the Court has 
prepared one which is filed of record this 
27th day of October, 1955. Copies are mailed 
to counsel, 


In making this Order the Court has sought 
to avoid punitive measures and at the same 
time make an order restrictive enough to 
insure compliance with the law in the fu- 
ture. The defendant New Wrinkle, Inc., 
and its licensees should not be prevented 
from conducting and operating a lawful 
business. 

[Issues] 


After the oral presentation on the first 
proposals, there were three matters in par- 
ticular to which the Court desired to give 
further consideration. The first of these 
was whether or not all of the contracts be- 
tween New Wrinkle, Inc., and its licensees 
should be cancelled. The second was whether 
or not New Wrinkle, Inc., should be re- 
strained up until the date of the Final Judg- 
ment from bringing any suits for the collection 
of royalties or infringement of patents. The 
third involved Section VI(C) of the Judg- 
ment Entry and raised the question as to 
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whether or not the Court should state what 
restrictive conditions New Wrinkle, Inc., 
might put into its license contracts. 


[Cancellation of Contracts] 


It is conceded by counsel for the Gov- 
ernment that the price fixing feature of the 
license agreements is the provision that 
invalidates the contract. It is also conceded 
that the defendant New Wrinkle, Inc., 
could renegotiate these contracts and leave 
out the price fixing feature. This being 
true, the Court sees no point in invalidating 
and cancelling the entire contract between 
New Wrinkle, Inc., and each of its licensees. 
It is sufficient that the offending provision 
be eliminated. 


[Patent Royalty and Infringement Suits] 


The second matter which the Court held 
for further consideration is resolved by re- 
straining the defendant New Wrinkle, Inc., 
from bringing suits for collection of royal- 
ties and infringement of patents prior to 
the date of January 5, 1951, the time when 
the defendant gave notice to its licensees 
that no more minimum prices would be 
fixed. Minimum price fixing was the es- 
sence of the charge and offense. In adopt- 
ing this attitude, the Court does not say 
that no defense exists against New Wrinkle, 
Inc., after January 5, 1951 by reason of its 
prior price provisions in its contracts. The 
Court takes the position that such defenses, if 
there be any, should be decided by the Court 
and in the case wherein such action is 
brought. It was stated by the Court at page 
419 of Hartford-Empire Co. v. Umited States 
[1944-1945 TrapE CASES q'57.319], 323° U._S:, 
“but in view of the nature of the conspiracy 
found, an injunction should go against the 
further prosecution of all infringement suits 
pending at the date this suit was brought.” 
The law was stated by Judge Stone in 
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United States v. United States Gypsum Com- 
pany [1954 TrapE Cases { 67,813], 124 Fed. 


Supp., 573, at page 594 as follows: 


“This is the doctrine of ‘misuse’ of pat- 
ents. This does not nullify the patent but 
prevents enforcement of it. Because of the 
nature of patent grants and because of the 
nature of this equity doctrine, such owner 
may, as to future protection of his rights 
and after the baleful effects of the misuse 
have been fully dissipated, relieve himself 
of this impediment by ceasing the un- 
lawful use. This is the doctrine of ‘purge’. 
These rules apply to whatever the form 
of the suit by the patent owner may be, 
Edward Katzinger Co. v. Chicago Metallic 
Mfg. Co., 329 U.S. 394.” 


[Restrictions as to Licensing Contracts] 


As to the third matter under considera- 
tion, the Court adopts the Government’s 
proposal for expressed and limited restric- 
tive conditions to be placed in the contracts. 
The Court has added a qualification ‘“ex- 
cept by further Order of the Court.” This 
should protect the defendant New Wrinkle, 
Inc., so as not to interfere with its right to 
conduct a normal and legal business by way 
of contracts with licensees. 


[Other Provisions | 


Counsel for the defendant objected to lan- 
guage in Section III, reading as follows: 
“and in the unlawful use of wrinkle patents 
for the purpose of effectuating such com- 
bination and conspiracy.” This was the es- 
sence and gist of the charge and is retained 
in the Government’s proposal. At the time 
of the oral hearing, the Court stated that 
the first part of Section IV cancelled con- 
tracts by which New Wrinkle, Inc., was 
formed. The Court was of the opinion that 
counsel for the Government conceded that 
this language should be changed. Never- 
theless, it was continued in the Government’s 
second proposal. The Court has adopted the 
defendant’s Section IV in its second pro- 
posal for the reason, as heretofore stated, 
the Court is of the opinion that the con- 
tracts ought not be cancelled. 


V (A) has been taken from letter of coun- 
sel for the defendant dated the 19th day of 
October, 1955. This paragraph in the Gov- 
ernment’s proposal is ambiguous and vague 
and by reason of counsel’s subtle interpre- 
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tation of this, as indicated in the brief, the 
Court considers too broad. 


In order to protect the defendant in any law- 
ful relationships, the Court has qualified 
Government’s V (D) with the language 
“Without consent of Court upon showing 
of good cause.” 


In connection with Section VII, the Court 
has not placed the burden of proof upon 
the defendant in making an application for 
change of royalty, for the reason that it was 
stated by the Court in United States v. Gyp- 
sum [1950-1951 Trape Cases {[ 62,729], 340 
U. S., at page 94: 

“We disapprove the Government’s sug- 
gestion that the burden of establishing the 
reasonableness of the requested royalty 
should be placed upon Gypsum by the 
decree. We do not decide where the bur- 
den of proof of value lies or who has the 
duty to go forward with the evidence in 
any particular instance.” 


The Court has re-written Section VI (D) 
as Section VII. The Court definitely de- 
cided at the time of the hearing that it 
would not subject itself to setting up a 
hearing at any time any licensee desired to 
raise the question about reasonable royalty. 
The Court considers the Government’s pro- 
posal in this respect, unreasonable. The 
Court is aware that Section VII, as written, 
may not take care of all contingencies that 
may arise, but such contingencies may be 
taken care of in a manner to which refer- 
ence will be hereafter made. 


The first sentence of Government’s Sec- 
tion VI (F) is omitted for the reason stated 
by the Court at the time of the oral hearing, 
that is, that the Court would not turn such 
hearings into patent infringement actions. 


The second sentence of VI (F) is omitted 
for the reason that it is a negative state- 
ment. Nowhere in the Order is there any- 
thing said about the validity or invalidity 
of patents. How, then, would anything be 
construed as importing validity to the 
patents? 


Finally, the Government is protected 
against any future violation and the de- 
fendant New Wrinkle, Inc., is protected 
from any unjust and unreasonable inter- 
ference with its business by the broad pro- 
visions of Section X of this Order. 
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U.S. v. Twentieth Century-Fox Film Corp. 


[] 68,204] Federal Trade Commission v. American Crayon Company. 

In the Supreme Court of the United States. October Term, 1955. No. 389. Dated 
December 5, 1955. 

On writ of certiorari to the United States Court of Appeals for the Sixth Circuit. 


Clayton Antitrust Act 

Federal Trade Commission Enforcement and Procedure—Price Discrimination— 
Cease and Desist Order—Court Review—Power of Court to Set Aside Order Where No 
Violation Shown.—On a Federal Trade Commission petition for the affirmance and en- 
forcement of an order prohibiting violations of Sections 2(a) and 2(d) of the Clayton Act, 
as amended, a Court of Appeals affirmed and enforced the order relating to Section 2(d) 
of the Act but set aside that part of the order relating to Section 2(a) of the Act on the 
ground that the Commission’s investigation did not disclose substantial violations of this 
part of the order. On appeal, the United States Supreme Court reversed the judgment of 
the Court of Appeals. 

See Price Discrimination, Vol. 1, 1 3508.132, 3522.426, 3522.655; FTC Enforcement and 
Procedure, Vol. 2, fj 8801. 

For the petitioner: Simon E, Sobeloff, Solicitor General; Stanley N. Barnes, Asst. 
Attorney General; Daniel M. Friedman and John Bodner, Attorneys, Dept. of Justice; 
Earl W. Kintner, General Counsel, FTC; and Robert B. Dawkins, Asst. General Coun- 
sel; ETC. 

For the respondent: Thomas F. Butler, Jr. (Richard R. Kruse, Sandusky, Ohio, and 
John B. Spitzer, Toledo, Ohio, of counsel), Toledo, Ohio. 

Reversing a judgment of the U. S. Court of Appeals, Sixth Circuit, 1955 Trade Cases 
{ 68,044, in FTC Docket 4142. 


[Judgment Reversed] 


Per Curiam [In full text]: The petition 
for writ of certiorari is granted and the 
judgment is reversed. 


; [] 68,205] United States v. Twentieth Century-Fox Film Corporation; Warner Bros. 
Pictures, Inc.; Warner Bros, Distributing Corporation; Universal Pictures Company, Inc.; 
United World Films, Inc.; RKO Radio Pictures, Inc.; Columbia Pictures Corporation; 
and Screen Gems, Inc. 

In the United States District Court for the Southern District of California, Central 
Division. No. 14354-Y. Dated December 5, 1955. 
Case No. 1140 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Restrictive Practices in Distribution of Films— 
Legality.—Restrictions imposed by motion picture producers and distributors on the 
licensing of 16mm feature films for television and to Government and other outlets were 
found to be reasonable, established separately and individually by each producer to meet 
identical conditions, and not the result of any contract, combination, or conspiracy on the 
part of the producers and distributors among themselves or with others to restrain com- 
merce in 16mm films. 

See Combinations and Conspiracies, Vol. 1, J 2005.553. 

Combinations and Conspiracies—Restrictive Practices in Distribution of Films— 
Legality—Rule of Reason.—Restrictions imposed by motion picture producers and dis- 
tributors on the licensing of 16mm feature films for television and to Government and other | 
outlets were found to be reasonable and therefore not violative of the Sherman Act. The 
Sherman Act condemns only unreasonable restraints of trade. The concept of reasonable- 
ness as it existed at common law has been read into the Act. This concept applies to all 
practices which were not at common law, and which the courts do not now consider, 
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illegal per se. The mere fact that the showing of 16mm films was restricted to goa 
groups and areas where they did not impinge upon the patronage of regular theatres does 
not establish a per se violation. 


The determination of the legality of a restrictive practice depends upon such factors 
as the conditions in the industry involved, the economic and business considerations leading 
to the adoption of the practice, and the end sought to be attained. ‘Sixteen millimeter 
films are not primarily adapted to theatre showing, and the exploitation of 35mm films 
through theatres is the main source of the income of motion picture producers. The rise 
of television adversely affected theatre attendance and many persons will not pay to attend 
motion picture theatres if they can secure entertainment of a similar character and quality 
free in their homes. In the minds of the producers, the impact of free television was 
an evil. The most significant factors which induced this belief were the desire to protect 
the chief source of income, the need to protect the unique and incalculable value of the 
backlog of films for reissuance and remaking, the possibilities of subscription television, 
and the insignificance of the revenue to be derived presently from other than theatre 
exploitation as compared with the losses which the wider exploitation would entail. These 
are legitimate business aims and competitive business considerations of the type which 
have been recognized as warranting the adoption by prudent businessmen of restrictive 
plans of dealing. The restrictions seek to protect the interest of the producers in the 
income from old, established customers, who had been and would continue to be in the 
future, its main and irreplaceable source. A choice of this character is not an illegal 
exclusion of an actual or potential competitor. 


See Combinations and Conspiracies, Vol. 1, J 2005.315, 2005.553. 


Combinations and Conspiracies—Restrictive Practices in Distribution of Films— 
Proof of Conspiracy—Conscious Parallelism—Common Business Solutions of Identical 
Problems.—Restrictions imposed by motion picture producers and distributors on the 
licensing of 16mm feature films for television and to Government and other outlets were 
found to be established separately and individually by each producer to meet identical 
conditions and were not the result of any contract, combination, or conspiracy on the 
part of the producers and distributors among themselves or with others to restrain com- 
merce in 16mm films. In seeking to satisfy the needs of the above markets, the producers 
were compelled to take into consideration the individual demands and distinct needs of 
the various markets. Whatever similarity existed in the restrictions adopted as to the 
exhibition of 16mm films was due to the similarity of the problem with which the pro- 
ducers were confronted, and any similarity between the methods adopted resulted from 
nothing more than a common business solution of identical problems in a competitive 
industry. “Conscious parallelism of action may be the basis of an inference of pre-existing 
agreement. However, where positive evidence is offered to show the origin of a policy 
and the business considerations which motivated its establishment, parallelism, conscious 
or unconscious, ceases to be the determinant.” Proof of parallel business behavior does not 


conclusively establish agreement and such behavior itself does not constitute a Sherman 
Act offense. 


See Combinations and Conspiracies, Vol. 1, J 2005.360. 


For the plaintiff: Samuel Flatow, Special Assistant to the Attorney General, and 
James M. McGrath, Daniel H. Margolis, and Leonard R. Posner, Trial Attorneys, Anti- 
trust Division, Department of Justice. 

For the defendants: Musick, Peeler & Garrett and O’Melveny & Myers, by Homer 
I. Mitchell and Warren M. Christopher, for Twentieth Century-Fox Film Corp. Freston 
& Files and O’Melveny & Myers, by Homer I. Mitchell and Warren M. Christopher, for 
Warner Bros, Pictures, Inc., and Warner Bros. Distributing Corp. O’Melveny & Myers, 
by Homer I. Mitchell and Warren M. Christopher, for Universal Pictures Conelnc cand 
United World Films, Inc. Mitchell, Silberberg & Knupp by Guy Knupp; and Macklin 
Fleming and Robert Rifkind for RKO Radio Pictures, Inc., Columbia Pictures Corp., and 
Screen Gems, Inc. All of Los Angeles, Cal. 


For consent decrees entered in the U. S. District Court, Southern District of Cali- 
fornia, Central Division, see 1955 Trade Cases {[ 68,160, 68,157, and 68,137. 
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Opinion 

Lron R. YanxwicH, Chief Judge [Jn full 
text]: The action was originally instituted 
by the Government * against six motion pic- 
ture producers and six distributors of feature 
motion pictures, charging violation of § 1 of 
the Sherman Antitrust Act.2 On September 
12, 1955 a consent decree was entered against 
Republic Pictures Corp., a producer and its 
wholly owned subsidiary, Republic Produc- 
tions, Inc., a distributor. On September 22, 
1955 a consent decree was entered against 
Pictorial Films, Inc., and Films, Inc., dis- 
tributors. 


Involved in the case is the legality of the 
distributing methods of the defendants as 
they relate to the 16mm films. 


Before outlining in greater detail the plead- 
ings and issues in the case, we give the 
following accepted definitions of the trade 
terms used. 


“Sixteen millimeter films” are motion pic- 
ture films 16mm in width, in contrast with 
“standard films” which are 35mm in width. 
“Feature films” are motion pictures four or 
more reels in length other than those of 
strictly educational, religious or commercial 
character. “Theatres” are motion picture 
houses in which feature films are exhibited 
to the public for profit. “Theatrical exhibi- 
tion” is any showing of a motion picture for 
the profit of an exhibitor. “Exhibitor” in- 
cludes all persons, firms, corporations and 
public agencies engaged in the exhibition of 
motion pictures. “Clearance” is protection 
granted to an exhibitor or exhibitors by 
limiting the terms on which motion pictures 
may be exhibited by other exhibitors. “Mer- 
chants’ free shows” are exhibitions of mo- 
tion picture films sponsored by merchants 
to enhance their goodwill and to obtain 
publicity. They are open to the public, no 
admission being charged. “Roadshow men” 
are itinerant exhibitors who make a profit 
from showing motion pictures to the public 
for admission charges. “Coin-operated ma- 
chine” is a mechanical device containing a 
16mm film, automatically projecting it upon 
insertion of a coin and arranged so as to 
make the projection viewable by one person 
at a time. Other terms will be defined as 
the discussion progresses. 
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I 
Tue PLEADINGS AND REISSUES 


The corporate defendants are incorporated 
either under the laws of Delaware or New 
York. All except one, Republic Produc- 
tions, Inc., have their principal place of 
business in New York City, New York, but 
each of them transacts business and is found 
in the Southern District of California. 

The producing companies named as de- 
fendants remaining in the case are: Twen- 
tieth Century-Fox Film Corporation (to be 
referred to hereinafter as Fox); Warner 
Bros. Pictures, Inc. (to be referred to here- 
inafter as Warner); RKO Radio Pictures 
Inc. (to be referred to hereinafter as RKO); 
Columbia Pictures Corporation (to be re- 
ferred to hereinafter as Columbia); and 
Universal Pictures Company, Inc. (to be re- 
ferred to hereinafter as Universal). 

RKO, in addition to producing motion 
pictures, also distributes them, including 
motion pictures in 16mm width. Warner, 
Columbia, and Universal each has a wholly- 
owned subsidiary engaged in the distribution 
of motion pictures, including 16mm pictures. 
These subsidiaries, named as defendants, 
are, respectively: Warner Bros. Pictures 
Distribution Corporation, Screen Gems, Inc., 
and United World Films, Inc. The two 
other distributing companies named as de- 
fendants are: Films, Inc., (to be referred to 
hereinafter as Films) and Pictorial Films, 
Inc. (to be referred to hereinafter as Pic- 
torial). Both defendants Films and Pic- 
torial are engaged primarily in the distribution 
of 16mm motion picture films. Films dis- 
tributes the 16mm product of, among others, 
the defendants Fox and Warner. 

Six exhibitor associations and an organ- 
ization representing all phases of the industry 
(Council of Motion Pictures Organizations, 
Inc., to be referred to hereinafter as COMPO) 
are named as co-conspirators in this action. 
Of the six exhibitor associations, two, Theatre 
Owners of America, Inc. (to be referred to 
hereinafter as TOA) and Allied States As- 
sociation of Motion Picture Exhibitors (to 
be referred to hereinafter as Allied) are 
national trade associations composed pri- 
marily of local, regional or state associations 
of theatre owners. The other four exhibitor 
organizations, Independent Theatre Owners 
Association, Inc., Metropolitan Motion Pic- © 
ture Theatres Association, Inc., Southern 
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California Theatre Owners Association and 
Pacific Coast Conference of Independent 
Theatre Owners, are regional exhibitor as- 
sociations, 


The complaint charges that beginning some 
years prior to 1945, the exact date being 
unknown, and continuously since 1945, the 
defendants have been and are now engaged 
in an unlawful conspiracy in restraint in 
interstate trade and commerce in 16mm fea- 
ture films. More specifically, it is charged: 


“29. During the period of time covered 
by this complaint, and for the purpose of 
effectuating the aforesaid combination and 
conspiracy, the defendants did the things 
alleged in paragraph 28 hereof and entered 
into written and oral agreements contain- 
ing restrictions hereinafter set forth, limit- 
ing the purposes for, locations at, times 
when and conditions under which sixteen 
millimeter films may be exhibited. 


“30. The aforesaid restrictions on six- 
teen millimeter feature film exhibitions 
consist of the following: 


“(a) Refusing to license any one to tele- 
cast sixteen millimeter feature films; 


“(b) Refusing to license others to ex- 
hibit sixteen millimeter feature films in 
locations which are open to the public 
within a zone, usually ten miles in radius, 
around any established 35 millimeter theatre; 


“(c) Restricting licenses for exhibition 
of sixteen millimeter feature films in 
churches, schools, clubs, hotels, and drive- 
in theatres by limitations upon admission 
prices, advertising, categories of persons 
to be admitted, or hours of showing. 


“(d) Imposing arbitrary and excessive 
clearances between the first release of a 
feature motion picture of 35 millimeter 
width and its exhibition on sixteen milli- 
meter films; 


“(e) Refusing to license others to ex- 
hibit sixteen millimeter feature films at 
free merchants’ shows, taverns, or in coin- 
operated machines and refusing to license 
roadshow men; 

“(f) Reserving for each of the defend- 
ants severally, or for some of them jointly, 
the right to approve or disapprove each 
location for the exhibition of sixteen milli- 
meter feature films produced or distributed 
by such defendant or defendants, before 
or after the licensing of such location by 
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distributors or dealers, coupled with the 
right to arbitrarily abrogate any license 
granted pursuant to a given location ap- 
proval; and 

“(g) Granting or withholding licenses 
to exhibit sixteen millimeter feature films 
in conformity with lists of locations ‘ap- 
proved’ or ‘disapproved’ by the defendants 
or some of them. 

“31. The defendants have maintained 
an intricate system to police and enforce, 
and with the assistance of Theatre Owners 
of America, Inc., have policed and en- 
forced, the license restrictions imposed 
upon exhibitors of sixteen millimeter fea- 
ture films, and have blacklisted or boy- 
cotted exhibitors who disregard such 
restrictions.” 


The effects claimed for the alleged illegal 
actions of the conspirators are stated, gen- 
erally, to be: (a) suppression of telecasting 
of the better feature films to television au- 
diences; (b) unreasonable restraint of com- 
petition in the interstate distribution of 
feature films; (c) foreclosing actual and 
potential exhibitors of 16mm feature films 
from significant parts of the United States 
market, and (d) denying to persons living 
in theatreless towns or in institutions (both 
governmental and other) which prohibit 
their inhabitants to leave their premises the 
opportunity to see anything but outmoded 
feature films. 


In their separate answers the defendants 
have denied these allegations. Their proof 
in the record was directed to showing that 
whatever restrictive practices existed as to 
the exploitation of 16mm feature films were 
the result not of concerted action between 
the producers or the producers and distrib- 
utors, and/or unindicted co-conspirators, but 
were dictated by the particular exigencies 
and needs of the market of each producing 
company, and that they were “reasonable” 
in the circumstances. 


II 


THE Concert oF REASONABLENESS 


The object of the Sherman Act was stated 
in one of the older cases to be “to preserve 
the right of freedom to trade.”* Later cases 
have stressed this object. However, the 


* United States v. Colgate & Co., 1919, 250 
U. S. 300, 307. 

* Standard Oil Co. of New Jersey v. United 
States, 1911, 221 U. S. 1, 58: Ramsay Co. v. 
Associated Bill Posters of U. 8S. and Canada, 
1923, 260 U. S. 501, 512; United States v. Amer- 
ican Linseed Oil Co., 1923, 262 U. S. 371, 388; 
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Paramount Famous-Lasky Corp. v. United 
States, 1930, 282 U. S. 30, 42-43; Sugar Institute, 
Inc. v. United States, 1936, 297 U. S. 553, 
597-598; Apex Hosiery Co. v. Leader, 1940 
[1940-1943 TRADE CASES f 56,039], 310 U. S. 
469, 495-498; Fashion Originators’ Guild of 
America, Inc. v. Federal Trade Commission, 
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Sherman Act condemns only “unreasonable” 
restraints. The Supreme Court has read 
the concept of “reasonableness” as it existed 
at common law into the Act.® This concept 
applies to all practices which were not at 
common law, and which the courts do not 
now consider illegal per se.’ This phase of 
the problem is of primary importance in this 
case. The Government’s complaint alleges 
that by the practices charged in the com- 
plaint, 

“competition in the interstate distribution 

and exhibition of feature films has been 

unreasonably restrained.” (Emphasis added) 


However, the Government’s testimony was 
directed to proof of (a) the existence of 
the restrictions and (b) that they were the 
result of a conspiracy on the part of the 
defendants and others. No direct proof was 
offered by the Government to show that the 


1941 [1940-19438 TRADE CASES 1 56,101], 312 
U. S. 457, 465-466; United States v. Bausch & 
Lomb Co., 1944 [1944-1945 TRADE CASES 
1 57,224], 321 U. S. 707, 722-723; Associated 
Press v. United States, 1945 [19441945 TRADE 
CASES 7 57,384]. 326 U. S. 1, 12; Federal Trade 
Commission v. Cement Institute, 1948 [1948-1949 
TRADE CASES f 62,237], 333 U. S. 683, 715-716; 
C-O-Two Fire Equipment Co. v. United States, 
9 Cir., 1952 [1952 TRADE CASES f 67,290], 197 
F. 2d 489, 495-498. 

5 Dr. Miles Medical Co. v. Park & Sons Cox, 
1911, 220 U. S. 373, 406-407; Standard Oil Co. of 
New Jersey v. United States, supra Note 4, p. 1, 
54-59; United States v. American Tobacco Co., 
nepal, weal “io, “Sheale sy alee Chicago Board of 
Trade v. United States, 1918, 246 U. S231, 258; 
Standard Oil Co. (Indiana) v. United States, 
1931, 283 U. S. 163, 179; United States v. So- 
cony-Vacuum Oil Co., 1940 [1940-1943 TRADE 
CASES 756,031], 310 U. S. 150, 213-222; Apex 
Hosiery Co. v. Leader, 1940 [1940-1943 TRADE 
CASES 1 56,039], 310 U. S. 469, 498-502; United 
States v. Yellow Cab Oo., 1947 [1946-1947 
TRADE CASES { 57,576], 332 U. S. 218, 227-228; 
United States v. United States Gypsum Co., 
1948 [1948-1949 TRADE CASES {] 62,226], 333 
U. S. 364, 400-402; United States v. Paramount 
Pictures, Inc., 1948 [1948-1949 TRADE CASES 
1 62,244], 334 U. S. 131, 144-147, 156-158; United 
States v. Columbia Steel Co., 1948 [1948-1949 
TRADE CASES { 62,260], 334 U. S. 495, 521-523; 
Standard Oil Co. of Cal. v. United States, 1949 
[1948-1949 TRADE CASES f 62,432], 337 U. S. 
293, 312-313; American Federation of Tobacco 
Growers, Inc. v. Neal, 4 Cir., 1950 [1950-1951 
TRADE CASES { 62,675], 183 F. 2a 869, 873-874; 
Times-Picayune Pub. Co. v. United States, 1953 
[1953 TRADE CASES { 67,494], 345 U. S. 594, 
614-615; Las Vegas Merchant Plumbers Ass’n 
v. United States, 9 Cir., 1954 [1954 TRADE 
CASES { 67,673], 210 F. 2d 732, 743-744. 

6 William L. Letwin, The English Common 
Law Concerning Monopolies, 1954, 21 U. of Chi. 
L. Rev. 355; Apex Hosiery Oo, v. Leader, supra 
Note 5, p. 497; Shotkin v. General Electric Co., 
10 Cir., 1948 [1948-1949 TRADE CASES { 62,341], 
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restrictions were unreasonable, the Govern- 
ment contending that unreasonableness can 
be inferred from the nature of the practices. 
The reasonableness of the restraints is a 
cardinal fact in a case of this character. 
The most benign agreement concerning trade, 
— the ordinary manner in which an industry 
selects its custom, and makes its decision to 
deal or not to deal with others, — restrains, 
to some extent, whether this be the result 
of the individual action of one or the con- 
certed action of many. 

As stated by the Supreme Court in one 
of the older cases: 


“Every agreement concerning trade, every 
regulation of trade, restrains. To bind, to 
restrain, is of their very essence. The 
true test of legality is whether the restraint 
imposed is such as merely regulates and 
perhaps thereby promotes competition or 


171 F. 2d 236, 238; Blue Bell Co. v. Frontier 
Refining Co., 10 Cir., 1954 [1954 TRADE CASES 
{ 67,767], 213 F. 2d 354, 358. 

7 Comment, The Per Se Illegality of Price Fix- 
ing, 1952. 19 U. of Chi. L. Rev. 837; Edward H. 
Mason, Workable Competition versus Workable 
Monopoly in Business Practices Under Federal 
Antitrust Laws, 1951 Symposium [ CCH, * 67. 
The tendency to declare certain practices re- 
straints per se has led some critics to postulate 
an apparent conflict between it and the doctrine 
of reasonabieness or even a repudiation of it. 
See, S. Chesterfield Oppenheim, 1952, Federal 
Antitrust Legislation: Guide Post to a Revised 
National Antitrust Policy, 50 Mich. L. Rev. 1140, 
1148-1164; Thomas E. Sunderland, Antitrust 
Developments, A New Era for Competitive Pric- 
ing, 1955, 41 A. B. A. J. 113. However, what the 
courts did was to determine that certain prac- 
tices, such as price-fixing, were considered 
monopolistic at common law. So they held that 
when they are shown to exist the inquiry is 
at an end. Apex Hoisery Co. v. Leader, supra 
Note 4, 497-498. See, Alfred E. Kahn, 1953, 
Standards for Antitrust Policy, 67 Harv. L. Rev. 
28; Alfred E. Kahn, 1954, A Legal and Eco- 
nomic Appraisal of the “New’’ Sherman and 
Clayton Acts, 63 Yale L. J. 293; Walter Adams, 
1954, The ‘‘Rule of Reason’’: Workable Com- 
petition or Workable Monopoly, 63 Yale 1h. Oe 
348. See, Milton Handler, Recent Antitrust De- 
velopments, 9 The Record of the Association of 
the Bar of the City of New York, 1954, 171; Re- 
port of the Attorney General’s National Com- 
mittee to study tne antitrust laws, 1955. And 
on the whole policy of the antitrust laws, see, 
Kenneth S. Carlston, 1951, Antitrust Policy: A 
Problem in State Craft, 60 Yale L. J. 1073; Ken- 
neth Carlston, Rule of the Antitrust Law in the 
Democratic State, 1952, 47 N. W. L. Rev. 587; 
Kenneth S. Carlston, 1955, Basic Antitrust Con- 
cepts, 53 Mich. L. Rev. 1033. As to the motion 
picture problem, see, John R. McDonough, Jr. 
& Robert L. Winslow, The Motion Picture In- 
dustry: United States v. Oligopoly, 1949, 1 Stan. 
L. Rev. 385. 
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whether it is such as may suppress or 
even destroy competition. To determine 
that question the court must ordinarily 
consider the facts peculiar to the business 
to which the restraint is applied; its con- 
dition before and after the restraint was 
imposed; the nature of the restraint and 
its effect, actual or probable. The history 
of the restraint, the evil believed to exist, the 
reason for adopting the particular remedy, 
the purpose or end sought to be attained, are 
all relevant facts. This is not because a 
good intention will save an otherwise ob- 
jectionable regulation or the reverse; but 
because knowledge of intent may help the 
court to interpret facts and to predict con- 
sequences.” * (Emphasis added) 


In a more recent case the badges, the cri- 
teria, by which reasonableness is determined 
are spelled out: 


“In determining what constitutes unrea- 
sonable restraint, we do not think the 
dollar volume is in itself of compelling 
significance; we look rather to the per- 
centage of business controlled, the strength 
of the remaining competition, whether the 
action springs from business requirements or 
purpose to monopolize, the probable de- 
velopment of the industry, consumer de- 
mands, and other characteristics of the 
market.”® (Emphasis added) 


These cases recognize that if actions spring 
from “business requirements” or “consumer 
demands,” they will be upheld although they 
may result in restraint. These criteria 
apply with greater force to a business of 
the character here involved. 


Motion pictures cannot be marketed like 
other products. The system of clearances 
whereby protection is granted to exhibitors 
against competition by restricting the area 
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and period in which motion pictures may 
be exhibited by subsequent exhibitors is 
legitimate.” The Supreme Court has said 
that clearance “is in part designed to 
protect the value of the license which is 
granted.” These general considerations 
are of utmost significance in the case before 
us. For it cannot be contended that the 
mere fact that the showing of 16mm films 
was restricted to certain groups and areas 
where they did not impinge upon the patron- 
age of the regular theatres was per se a 
violation. 


Television stations which telecast motion 
pictures are both customers and competitors 
of the producers and exhibitors. For it is 
shown in the record that some of them are 
engaged in producing motion pictures for 
telecasting, thus competing not only with 
the motion picture exhibitors, but with the 
motion picture producers for the patronage 
of the public from whom the viewers of this 
type of entertainment are recruited. So the 
problem before us is to determine whether 
the practice as to either group is reasonable 


II] 
INFERENCES FROM SIMILARITY OF ACTION 


Before doing this, we consider the ques- 
tion to which most of the Government’s 
evidence was directed: Were the practices 
the result of a conspiracy between the de- 
fendants? The courts have laid down rather 
liberal rules of proof. Express agreement is 
not necessary. Any conformance to an agreed 
or contemplated pattern of conduct will war- 
rant the inference of conspiracy.” 


Conscious parallelism of action may be 
the basis of an inference of pre-existing 


8 Chicago Board of Trade v. United States, 
1918, 246 U. S. 231, 238. Commenting on this 
case the Supreme Court, in 1953, stated: 
“Certainly, even in those areas of economic 
activity where the play of private forces have 
been subjected only to the negative prohibitions 
of the Sherman Law, this court has not held 
that competition is an absolute.” (F. 0. C. v. 
R. C. A. Communications, Inc., 1953;. 346 U.S. 
86, 92) (Italics added.) 

® United States v. Columbia Steel Co., supra 
Note 5, p. 527. 

1 United States v. Paramount Pictures, supra 
Note 5, pp. 156-158; Times-Picayune Pub. Co. 
v. United States, supra note 5, p. 615. 

4 United States v. Paramount Pictures, supra 
Note 5, pp. 144-145; Gary Theatre Co. v. Colum- 
bia Pictures Corp., 7 Cir. 1941 [1940-1943 TRADE 
CASES { 56,135], 120 F. 2d 891, 894-895; Schine 
Chain Theatres v. United States, 1948, [1948-1949 
TRADE CASES { 62,245], 334 U. S. 110, 12 
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Fanchon & Marco, Inc. v. Paramount Pictures, 
Inc., 1951 [1950-1951 TRADE CASES | 62,909], 
D. C. Cal., 100 F. Supp. 84, 88-89; Do. vy. Do., 
9 Cir., 1954 [1954 TRADE CASES 1 67,843], 215 
F. 2d 167, 170. 

“ Schine Chain Theatres v. United States, 
supra Note 11, p. 121. 

13 United States v. Paramount Pictures, Inc., 
supra Note 5, p. 142; see, United States v. Pat- 
ten, 1913, 226 U. S. 525, 543-544: Interstate Cir- 
cuit, Inc, v. United States, 1939, 306 U. S. 208, 
226-227; United States v. Masonite Corp., 1942 
[1940-1943 TRADE CASES 56,209], 316 U. S. 
265, 275; Wm. Goldman Theatres, Inc. 1. 
Loew’s, Inc., 3 Cir., 1945 [1944-1945 TRADE 
CASES { 57,401], 150 F. 24 738; 744-745: United 
States _v. U. S. Gypsum Co., 1948 [1948-1949 
TRADE CASES { 62,226], 333 U. S. 364, 392-394: 
Milgram v. Loew’s Inc., 3 Cir., 1951 [1950-1951 
TRADE CASES f 62,938], 192 F. 2a 579, 584. 
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agreement.* However, where positive evi- 
dence is offered to show the origin of a 
policy and the business considerations which 
motivated its establishment, parallelism, con- 
scious Or unconscious, ceases to be the 
determinant. To such a situation the lan- 
guage of the Supreme Court in one of the 
latest cases applies: 


603k 
; 


* * To be sure, business behavior 
is admissible circumstantial evidence from 
which the fact finder may infer agreement. 
* * * But this Court has never held that 
proof of parallel business behavior con- 
clusively establishes agreement or, phrased 
differently, that such behavior itself con- 
stitutes a Sherman Act offense. Circum- 
stantial evidence of consciously parallel 
behavior may have made heavy inroads 
into the traditional judicial attitude toward 
conspiracy; but ‘conscious parallelism’ has 
not yet read conspiracy out of the Sher- 
man Act entirely.” ** (Emphasis added) 


iW 
THe ALLEGED CONSPIRACY 


Two problems are before us: (a) the 
existence of a conspiracy as to, and (b) 
the legality of, certain restrictive practices 
of the producers as to the exhibition of 
16mm films under $1 of the Sherman Anti- 
trust Act. 


A. The Quantum of Proof. 


Even a motion to dismiss made at the 
conclusion of the plaintiff’s case on the 
eround “that upon the facts and the law the 
plaintiff has shown no right to relief,” 
may now be turned into a decision on the 
merits" In acting upon it, the Judge is 
“bound to take an unbiased view of all the 
evidence” ® then before him and to accord 
to it the weight to which he believes it 
is entitled. 


144 Fastern States Retail Lumber Ass'n v. 
United States, 1914, 234 U. S. 600, 612; Lawler 
v. Loewe, 1915, 235 U. S. 522, 534; United 
States v. Masonite Corp., supra Note 13, p. 275; 
American Tobacco Co. v. United States, 1946 
[1946-1947 TRADE CASES { 57,468], 328 U. S. 
781, 809-810. 

1 Theatre Enterprises, Inc. v, Paramount 
Film Distributing Corp., 1954 [1954 TRADE 
CASES { 67,640], 346 U. S. 537, 540-541. See, 
Pevely Dairy Co. v. United States, 8 Cir., 1949 
[1948-1949 TRADE CASES { 62,526], 178 F. 2d 
363, 368-371; Kiefer-Stewart v. Joseph H. Sea- 
gram & Sons, 7 Cir., 1950 [1950-1951 TRADE 
CASES { 62,627], 182 F. 2d 228, 232-233; Dipson 
Theatres, Inc. v. Buffalo Theatres, Inc., 2 Cins 
1951 [1950-1951 TRADE CASES f 62,896], 190 
P, 2d 951. See, Note, Conscious Parallelism— 
Fact or Fancy, 1951, 3 Stan L. Rev. 679; 
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In rendering judgment after full trial, we 
have greater freedom to choose between con- 
flicting versions as to facts and between 
divergent inferences from controverted or 
even undisputed facts. In making the choice, 
we are not concerned with theoretical con- 
cepts as to burden of proof but are governed 
only by the preponderance rule. In ap- 
proaching the matter we consider the nature 
of the product involved. 


B. The Nature of 16mm Films. 


The standard gauge for motion picture 
films is 35mm, The 16mm films were not 
originally intended for commercial exploita- 
tion. Their use began in 1935, and arose 
out of demands for home showings and 
showings before “non-theatrical” audiences. 
During World War II the major producers, 
including the defendants, released 16mm 
versions of their feature films for showing 
by the Armed Forces, Veterans’ Hospitals, 
the American Red Cross, and the United 
Services Organization, Inc. (USO), furnish- 
ing them free to the Armed Forces. The 
demand from military and auxiliary organ- 
izations diminished at the end of the war, 
but increased from the civilian market. A 
majority of all 16mm feature films exhibited 
in the United States are produced and dis- 
tributed by the defendants. However, it 
should be borne in mind that the standard 
35mm versions of feature motion pictures 
are, as one of the former officers of RKO 
put it, “the life blood” of the motion picture 
business. By contrast, 16mm films consti- 
tute, at most, a minimal percentage of this 
business. 


The actual or potential market for 16mm 
feature films includes the following, among 
others: (a) Armed Forces of the United 
States, Veterans’ Hospitals and various other 


Michael Conant, Consciously Parallel Action in 

Restraint of Trade, 1954, 38 Minn. L. Rev. 797, 

John Purington Dunn, Conscious Parallelism 

Re-examined, 1955, 35 Boston D. L. Rev. 225. 
16°15 U. S.C. Aw, St: 

17Rule 41(b), Federal Rules of Civil Pro- 
cedure. 

18 Ajlred v. Sasser, 7 Cir., 1948, 170 F. 2d 233, 
235. See, United States v. Borden Co., 1954 
[1954 TRADE CASES f 67,754], 347 U. S. 514, 
516-517; Young v. United States, 9 Cir., 1940, 
111 F. 2d 823, 825: Gary, Theatre Co. v. Colum- 
bia Pictures Corp., 7 Cir., 1941 [1940-1943 
TRADE CASES 1 56,135], 120 F. 2d 891, 892; 
Bach v. Friden Calculating Mach. Co., 6 Cir., 
1945, 1948 F. 2d 407, 411; Chicago & N. W. 
Ry. Co. v. Froehling Supply Co., A Cir, 1950; 
179 F. 2d 133, 135. 
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Government agencies, American Red Cross, 
and United Service Organizations, Inc. 
(USO); (b) theatreless towns, hotels, clubs, 
camps, roadshow men, drive-in theatres, 
merchants’ free shows, coin-operated ma- 
chines, and private homes; (c) schools, 
churches, and charitable organizations; (d) 
hospitals, sanatoria, homes of the aged or 
disabled, and convents; (e) ships, trains and 
planes. 


There is testimony in the record that, on 
the whole, 16mm films are not so suitable 
for theatrical exhibition as the 35mm films. 
This for the reason that the larger the gauge 
of the film, the better the opportunity to 
achieve clarity in projection. In contrast, 
when the optical image is reduced from 
35mm to 16mm and is blown up on a big 
screen, there is loss of clarity. Because of 
this deficiency, no substantial number of 
theatres exhibiting 16mm motion pictures 
commercially has ever existed or exists 
today in the United States. And, at best, 
commercial distribution of 16mm films is 
and always has been marginal. There is, 
however, increasing demand for 16mm fea- 
ture films for television programming, since 
a majority of telecasting stations in this 
country are equipped with facilities for the 
telecasting of 16mm and not of 35mm films. 
The following statistical data are illuminating. 


The number of stations having 16mm pro- 
jection equipment only increased from 67 
in 1952 to 372 in 1955 (August 5). Accord- 
ing to statistical data compiled by a Govern- 
ment economist, and placed into the record, 
the number of television stations having 
both 35mm and 16mm equipment actually 
decreased from 22 in 1952, to 19 in 1955. 
The percentage distribution for the same 
period was 20.3 in 1952 for 35mm and 16mm, 
62.1 for 16mm, 4.6 in 1955 for 35mm and 
16mm and 95.1 for 16mm. 


While this increase in the possibilities for 
televising 16mm versions of feature motion 
pictures was taking place, the major pro- 
ducers were experimenting with diverse 
methods for the enlargement of the vista 
beyond that provided by the standard 35mm 
film. To attain this object, a larger gauge 
was and is being developed ranging from 
55mm to 70mm. Reduction from standard 
to the smaller gauge in order to achieve a 
wider exploitation of 16mm feature films 
would be a reversal of this trend in the 
production of motion pictures. 
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Against this changing technological and 
market background, what were the actions 
of the producers after the war demands 
ceased? 


C. Independent-Action or Concert. 


In seeking to satisfy the needs of the 
market just outlined, the producers were 
compelled to take into consideration the 
individual demands and distinct needs of 
the various exhibition outlets already enumer- 
ated. These outlets which we have desig- 
tiated as (a), (b), (c), (d) and (e) can be 
reclassifed into two general groups. The 
first group ((a), (c) and (d)) consists of 
establishments to which the general public 
is not admitted and where no admission 
fee is charged. To those in this category, 
16mm films were made easy of access,— 
the postwar policy being to allow exhibition 
at low rentals a few months after the release 
of the standard versions, the lowest period 
being six months. 


To certain persons and institutions in the 
second group ((b) and (e)) some of the 
producers, at one time or another, denied 
access to 16mm films altogether. When they 
were offered to them, the availability period 
ranged from twelve to eighteen months. 
Comparative tables and data as to this will 
be given further on in the discussion. For 
the present we confine ourselves to a brief 
summary of the bases for the policy of 
denial or total exclusion. 


In the establishments included in the first 
group motion pictures are exhibited to build 
morale. The viewers are persons who 
would not patronize commercial motion pic- 
tures, because they could not, at the time, 
leave the institutions. For this reason prac- 
tically no territorial restrictions are applied. 


In the establishments in the second cate- 
gory were persons who sought diversion and 
could patronize commercial theatres. Be- 
cause of this, territorial limitations were 
applied which differed in various areas de- 
pending on the assumed habits of theatre- 
goers,—longer in the Western states where, 
presumably, persons will travel farther for 
entertainment. These factors applied also 
to certain theatrical locations where motion 
pictures in substandard size were exhibited 
to the general public for a small admission 
fee. This included theatreless towns, in 
which a person would seek permission to 
exhibit a film at intervals in a private resi- 
dence, or, as has been testified, on the side 
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of a farmer’s barn. As to these, several 
considerations determined availability: (a) 
price; (b) the character and responsibility 
of the person to be entrusted with the film; 
and (c) proximity of 35mm theatre. In 
these instances, all other considerations 
being equal, 16mm films were made avail- 
able within eighteen months, more or less. 
Distance was important in accepting and 
rejecting locations. But there was no uni- 
formity of policy as to it between the de- 
fendants. Several charts indicating the ac- 
tion of other companies on certain RKO 
rejected locations are reproduced here: 


RKO RADiO PICTURES, INC. 
Action of Other Companies Prior to July 22, 1952 
on 2,107 Locations Rejected by RKO Radio 
Pictures, Inc. from 1946 to July 22, 1952 


Twentieth Universal Warner 
Century-Fox Pictures Bros. 
Film Company, Pictures, 
Corporation Ine. Inc. 
Approved ... 497 209 67 
Rejected .... 48 38 1 
No applica- 
(OTM 1,562 1,860 2,039 
otaRuns ee 2,107 2,107 2,107 
TWENTIETH CENTURY-FOX FILM 
CORPORATION 


Action of Other Companies Prior to July 22, 1952 
on 2,651 Locations Rejected by Twentieth 
Century-Fox Film Corporation from 
March 10, 1941 to July 22, 1952 


RKO Universal Warner 
Radio Pictures Bros. 

Pictures, Company, Pictures, 
Inc. Inc. Inc. 
Approved ... 168 100 106 
Rejected .... 48 125 9 

No applica- 

HOME ER 2435 2,426 2,536 
WO taller. 2,651 2,651 2,651 


UNIVERSAL PICTURES COMPANY, INC. 
Action of Other Companies Prior to July 22, 1952 
on 2,022 Locations Rejected by Universal 
Pictures Company, Inc. from 1946 
to July 22, 1952 
RKO Twentieth Warner 
Radio Century-Fox Bros. 


Pictures, Film Pictures, 
Ine. Corporation Ine. 
Approved ... 273 486 52 
Rejected .... 38 125 fam 
No applica- 
TNO eon Oe aul 1,411 1,970 
MWotali-. seas 2,022 2,022 2,022 
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WARNER BROS. PICTURES, INC. 
Action of Other Companies Prior to July 22, 1952 
on 30 Locations Rejected by Warner Bros. 
Pictures, Inc. from Aug. 1, 1951 
to July 22, 1952 
RKO Twentieth Universal 
Radio Century-Fox Pictures 


Pictures, Film Company, 
Inc. Corporation Inc. 
Approved ... 2 16 5 
Rejected .... 1 9 
No applica- 
HOT ent 27 5 De) 
R@iAIL aks oie 30 30 30 


These charts indicate independent action 
by each of the companies involved with 
reference to these locations,—of the type 
that would not have been taken if there had 
been preagreed understanding or even in- 
tentional conformity. 


Indeed, individual distributors did not 
follow a uniform or consistent policy as to 
locations,—they accepted locations at cer- 
tain distances at one time and rejected 
others of the same distance at other times. 
So while there is similarity in the pattern, 
there is enough variation to dispel the idea 
of concert as the source of the policy. This 
is especially true when we consider the 
emphatic testimony of the officers of the 
producers at the trial that there was no un- 
derstanding, tacit or other, as to the policy. 
The same officers testified that the failure 
to release feature motion pictures in the 
vault to television was the result of their 
individual determination considering the 
market, the price, the effect of release on 
the reissue value of the motion pictures, the 
effect of television on the personality of 
the actors, and similar considerations. These 
were all of the type which are determinative 
of distribution policy in the case of any 
commercial product. 


In short, the testimony in the record war- 
rants the conclusion that whatever simi- 
larity exists in the restrictions adopted as 
to the exhibition of 16mm films was due to 
the similarity of the problem with which 
the producers were confronted. Each of 
the companies had also to consider the 
effect of the release of 16mm pictures on the 
custom of their regular customers, the 35mm 
theatre exhibitors. For each of the 35mm . 
theatre owners in the field was either a 
customer or a prospective customer of each 
of the producing companies. So the effect 
of the release upon them had to be borne 
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in mind. If in so doing the producing 
companies, so far as television is concerned, 
bided their time, the attitude was com- 
manded by the effect of an unrestricted 
policy upon theatre viewers of motion pic- 
tures.” In the last analysis, therefore, simi- 
larity of problem engendered similarity of 
action, a phenomenon recognized by lawyers 
and economists alike, which will be treated 
further on in the discussion. 


D. The Role of TOA in Television Policy. 


The Theatre Owners of America (TOA) 
is not only named as one of the co-con- 
spirators, but is treated by the Government 
as the béte noire in the case. It has been 
pictured as the chief instrument for making 
effective the restrictive policy. While some 
of the officers of the producing and distributing 
companies have been in correspondence with 
the organization, and others may have even 
kept informed of, or spoken at, some of its 
meetings, the evidence in the record shows 
that the organization, instead of being a 
means for carrying out the producers’ poli- 
cies,—as is often the case,”—was constantly 
complaining that the producers and dis- 
tributors had failed to adopt a definitive 
policy of exclusion as to l6mm films. In- 
deed, in the exhibits offered to show the 
activities of TOA, both at regional and 
national level, its relation to the producers 
seems to be not that of a co-conspirator 
helping effectuate policies mutually agreed 
upon, but rather as a gadfly, constantly 
urging the producers to adopt a definitive 
policy. 


One of the Government’s exhibits is a 
letter dated October 7, 1948 sent to all the 
producers, in which the President of TOA 
informed them of the resolution adopted at 
their convention and which stated: 


“We would very much appreciate it, if 
you will, at your earliest convenience, 
reply to this request from our members 
and advise us of the position of your 
Company in this matter.” 
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This letter does not read like the peremp- 
tory urging or command of a co-conspirator, 
saying in effect: 


“This is the policy adopted to which 
you must conform.” 


Rather, does it sound like a humble petition 
to some one whose actions it cannot control 
that the supplicant be informed of the posi- 
tion the producing company would take. 
And the producers so understood it. For 
in answer to the letter the President of 
Universal stated: 


“x %& %*& We will, of course, give due 
consideration to it in any future decisions 
by this Company. 

“As you know, television is still in its 
formative stage. We are watching it very 
carefully, as I am sure everyone in the 
motion picture industry is doing, and it 
appears as though it will be some time 
before any of the companies will be in 
position to make any determination with re- 
spect thereto.” 


On January 29, 1949 TOA’s television 
committee made a report which had among 
its recommendations the following: 


“a) We recommend that this association 
go on record as commending heartily 
those industry leaders in production and 
distribution who, in the protection of their 
own business and the business of their 
exhibitor customers have adopted a sound 
and long range point of view and have 
declined to make available to Television, 
those films which were created for and 
paid for by the motion picture theatres. 


“bh) We further recommend that all 
producing and distributing companies be 
counselled by this association in the 
strongest terms that a grave danger and 
injustice would be presented should Tele- 
vision be provided with motion picture 
film designed and created for exhibition 
in motion picture theatres. This recom- 
mendation is not made to repress or 
hamper a new art. It is based on the 
truth that any such practice would cripple 
the theatres and diminish the power of 
the theatres of the country to continue to 


12The producers were aware of the adverse 
effect of television on attendance at motion- 
picture theatres. The investigation conducted 
by Stanford Research Institute in four typical 
western towns, the results of which were placed 
in the record, indicates that of the persons 
interviewed in what the investigators consid- 
ered a typical urban area 79.4% constituted 
what they called the ‘‘common audience,”’ i.e., 
persons who saw motion pictures and looked at 
television frequently. The investigation dis- 
closed that of this group 22.5% would not at- 
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tend motion pictures if better quality feature 
films were shown on television. A companion 
chart in the record estimated that such a reduc- 
tion in theatre attendance would have entailed 
a loss of 67.7 millions of dollars to producers 
and distributors for the year 1954. This loss 
contrasts enormously with the amounts avail- 
able for televising motion pictures in that 
year—21.9 million. 

2 United States v. Food & Grocery Bureau, 
D. C. Cal,, 1942, 43 F. Supp. 974. 
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support the fine productions that the 
theatre industry has made possible. We 
feel that the ‘giving away’ of the industry 
product on television is economically in- 
defensible from the point of view of the 
theatres. We believe it to be equally 
unsound from the point of view of the 
producers and distributors who would 
soon find that they have jeopardized their 
own income as would be evidenced by the 
diminishing returns at the box office.” 


One of the most active regional groups 
of TOA is Allied Theatres of Illinois, Inc. 
: Its correspondence, through its very 
vocal President, Jack Kirsch, appears in the 
record. In a letter addressed to him on 
May 14, 1951, by Herbert J. Yates, Presi- 
dent of the Republic Pictures Corp., as to 
which a Consent Decree has been entered 
in this case, it was stated that 


“Republic’s sole television activity has 
been to consider the sale of some of our 
old pictures produced approximately ten 
or more years ago and which are obsolete 
for Motion Picture theatres.” 


Mr. Kirsch’s answer showed very emphati- 
cally his disapproval of the policy which 
extended not only to an actual inauguration 
of a policy of distribution but even to its 


consideration: 


“In spite of all you say in your letter, 
we can’t see the moral justification of any 
producing-distributing company even con- 
sidering making their films available to 
television regardless of their age. Those 
pictures which you refer to as being 
‘obsolete for Motion Picture theatres’ 
were made specifically for theatre con- 
sumption and the film rentals from ex- 
hibitors which went towards making the 
production of these pictures possible are 
now going to be diverted to a use that 
is absolutely detrimental to those same 
exhibitors’ interests. 


“Our organization has consistently taken 
the position against any company making 
their film available to television, because 
by doing so they are breaking faith with 
their theatre customers. We have restated 
this position on each occasion when such 
a move was contemplated or consum- 
mated by any distributor. If we did 
otherwise we would be derelict in our 
duty and responsibilities to the hundreds 
of independent theatre owners whom we 
represent and who rely on us for guidance 
and assistance. 

“We must therefore take the same posi- 
tion in voicing our serious objections to 
your considering the sale to television of 
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pictures regardless of their age or quality. 
If the sale to television of pictures ten 
years old went unchallenged there would 
be no end to this practice. 

“I am sorry, Mr. Yates, that we must of 
necessity disagree with the reasons which 
you set forth as motivating your decisions, 
but we shall continue to cling to the hope 
that on reflection and in the best inter- 
ests of the future welfare of our great 
industry you will reconsider your action.” 


In forwarding the correspondence to the 
General Counsel of Allied States Associa- 
tion of Motion Picture Exhibitors, (Allied) 
one of the exhibitor associations named as 
co-conspirators in this action, Mr. Kirsch 
made this notation: 


“To my mind we shouldn’t relax our 
objections to any distributor who might 
be thinking along similar lines. First it 
will be pictures 10 years old, then 5 and 
the next thing we know they’ll be selling 

TV right out of the can.” 

On February 25, 1952 a progress report 
of TOA, signed by all three of its national 
chairmen, still considered the policy wnset- 
tled so far as the major producers were 
concerned. It stated: 


“Sale of Films to Television 


“Wants Issue Settled 
“Walter Reade, Jr., urged that President 
Mitchell Wolfson be authorized to name a 
committee, representing the West Coast, 
Chicago and New York areas, to call upon 
the heads of each company to setile once 
and for all the position of that company with 
regards to the sale of films to television. 
“Committee Appointed 
“Wolfson appointed the following exhibi- 
tor-leaders to serve as a committee to 
approach producers and let them know 
that ‘we are fully opposed to their selling 
film to television:’ 
“Walter Reade, Jr., 
Eastern Chairman. 
“Sherrill Corwin, 
Western Chairman. 
“Eddie Silverman, 
Chicago Chairman.” 


On March 6, 1952, at a meeting of the 
Independent Theatres Association, its Presi- 
dent, Harry Brandt, according to a Govern- 
ment exhibit, spoke: 

“in some detail about the exhibition of 

theatrical films on commercial television 

stations and castigated the practice as 
detrimental to the industry.” 
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These instances show that: (a) there was 
no uniform policy as to television; (b) the 
theatre owners’ associations, although al- 
leged to be co-conspirators, had evidently not 
been instrumental in securing the adoption 
of such uniform policy; (c) some of the 
producers were considering the sale of or 
actually selling feature pictures for tele- 
vision; and (d) that in so doing they were 
not consulting other producers or the theatre 
group, which was constantly clamoring for, 
but evidently not receiving, the assurance 
of a uniform practice. So the activities of 
these trade associations, expressive as they 
may be of the wishes of the exhibitors, fail 
to show transmutation into action or even 
promise of action by the producers. 


On the whole, we are led to the con- 
clusion that while the restrictive practices 
of which the Government complains were, 
in the main, actually practiced by the de- 
fendants, they were determined upon indi- 
vidually by the producer-defendants and 
were not the result of concert or conspiracy 
between the producer-defendants and/or 
any of the other co-conspirators named or 
unnamed. 


In what precedes we have outlined with 
brevity the basis for this conclusion. Ad- 
ditional facts will be adverted to as we 
discuss the problem of reasonableness. For 
as I insisted throughout the trial, two 
problems are before the Court: (a) the 
existence of a conspiracy to restrain com- 
merce through certain restrictive practices; 
and (b) the reasonableness of the practices. 
The two problems are interrelated. Of ne- 
cessity the facts relating to them overlap. 
And an attempt, in an opinion, to separate 
too rigidly the facts as they relate to one 
or the other of the problems would result 
in unnecessary length and repetitive treat- 
ment. 


Vv 
THE PROBLEM OF REASONABLENESS 


The reasonableness of the restrictive 
practices shown to exist is a cardinal issue 
in this case and was adverted to in what 
precedes. Some of the principles, such as 
uniformity of conditions for which only one 
remedy exists, were also alluded to. How- 
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ever, they and others require a greater 
elaboration. 


A. Identity of Problem and Remedy. 


Courts and writers have for a long time 
taken cognizance of the fact that in our 
modern economy the units which compose 
a particular activity, no matter how inde- 
pendent they may be, are, to a great extent, 
inter-related. The problems which arise are 
of a character which affect all, and when 
this is the case uniformity in the solution 
of the problem may result “from active, free 
and unrestrained competition.” ™ 


Economists have noted the occurrence of 
this fact in cases where the number of 
sellers of the product is small and the group 
of buyers is large. In these instances, espe- 
cially if the product has become standardized, 


“all buyers and sellers are in full com- 
munication with each other, so as to con- 
stitute really one market.” 7 


The act of each, no matter how independ- 
ently taken, may have a striking similarity, 
for the very obvious reason that the meas- 
ures taken are the only ones which com- 
mend themselves in the circumstances. As 
the same writer has put it: 


“Each is forced by the situation itself to 
take into account the policy of his rival in 
determining his own, and this cannot be 
construed as a ‘tacit agreement’ between the 
two. 


“This is true, no matter how complex the 
manner in which his competitor’s policies 
figure in the determination of his own. 
A certain move, say a price cut, may be 
advantageous to one seller in view of his 
rival’s present policy, i.e., assuming it not 
to change. But if his rival is certain to 
make a counter move, there is no reason 
to assume that he will not; and for the 
first seller to recognize the fact that his 
rival’s policy is not a datum, but is de- 
termined in part by his own, cannot be 
construed as a negation of independence. 
It is simple to consider the indirect con- 
sequences of his own acts—the effect on 
himself of his own policy, mediated by 
that of his competitor. Of course, he 
may or may not take them into account, 
but he is equally independent in either 
case.” (Emphasis added) 


So when we are dealing with free enter- 
tainment, whether by permitting distribution 


21 Cement Manufacturers Protective Ass’n v. 
United States, 1925, 268 U. S. 588, 605. See, 
Pevely Dairy Co. v. United States, 8 Cir., 1949, 
[1948-1949 TRADE CASES f 62,526], 178 F. 2d 
363, 368-369. 
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2 Edward H. Chamberlin, The Theory of Mon- 
opolistic Competition, 6th ed., 1950, p. 31. See 
also, pp. 47, 106. 

23 Chamberlin, op. cit., p. 31. 
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of 16mm films to non-paying, non-theatri- 
cal audiences or theatreless towns, or with 
television, which is essentially an advertis- 
ing method, in which entertainment is used 
as a channel for selling a product,—the 
problem confronting the producers of mo- 
tion pictures is that of retaining the cus- 
tomers who come from a common audience. 


Just as in the case of clearances and runs, 
the problem is to make such territorial and 
time restrictions upon the availability of 
the product as will protect the value of the 
license granted to the exhibitor.* In both 
instances the factors which bear on reason- 
ableness are numerous and involve the 
accommodation of a variety of apparently 
conflicting economic interests.” 


No refusal to sell a product to customers 
similarly situated is involved. At most, there 
is restriction in the sale of competitive i6mm 
films which may reduce the custom of thea- 
tres for which motion pictures in standard 
size are primarily made. For as non-thea- 
trical groups and television audiences may 
draw from the common pool of diversion- 
seekers, the restrictions protect the pro- 
ducers’ main source of income. This protection 
may produce some assymetry, but this is 
inevitable in any classification. 

B. Some Business Consideration. 

Certain fundamental facts require asser- 
tion. The Producer-defendants cannot be 
compelled by decree of court to make 16mm 
versions of any of their productions. Two 
of the major producing companies, Metro- 
Goldwyn-Mayer and Paramount, were not 
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made parties to this action because they do 
not produce films of that dimension. We 
assume that as the backlog of old pictures 
and the copyrights to them are the private 
property of the producers, they could, if 
they so desired, entirely destroy the master 
negatives after a film has had its run. If 
this were done, no subsequent exploitation 
would be possible. And a Government 
which has sanctioned and compensated for 
curtailment or even destruction of food 
products could not complain of the use 
of similar methods for preventing a possible 
“slutting” of the film market. 


The accessibility of 16mm films to distri- 
bution could not be absolute or unrestricted. 
At the argument, the Government conceded 
that a minimum time for full exploitation 
of motion pictures in 35mm films would 
have to be allowed before the 16mm versions 
were ordered marketed. The Government is, 
likewise, powerless to fix the prices for the 
exhibition of 16mm films. However, a court 
could decree (as was done in the consent 
decree here) that they should be obtainable 
at a reasonable price, because this is a norm 
valid in law, flexible and capable of exact 
ascertainment.” 


So the problem, in the last analysis, is 
one of degree. The evidence shows that the 
policy of each of the producer-defendants 
as to 16mm films has not been static. On 
the contrary, it has been and still as fluid. 
This is especially true as to their attitude 
towards releasing 16mm feature films for 
telecasting. Granted that at the inception 


2% Schine Chain Theatres v. United States, 

1948, [1948-1949 TRADE CASES { 62,245], 334 
U. S. 110, 121. The Court in that case quotes 
with approval the following statement from 
Bertrand, Evans & Blanchard, The Motion Pic- 
ture Industry,—A Pattern of Control, 40-41 
(TNEC Monograph No. 43, 1941): 
“The establishment of clearance schedules is an 
intricate procedure. It involves a complex bar- 
gaining process and the balance of a variety of 
opposing economic interests. It may be stated 
initially that the primary objective of the dis- 
tributor is, of course, to maximize his total rev- 
enue from each picture. This aim gives him a 
very direct interest in clearance periods. The 
higher rental fees paid by the prior-run ex- 
hibitor are directly conditioned on the extent 
of the protection which he is granted, and in 
general the longer the clearance period before 
subsequent showing, the higher the rental fee 
the prior-run exhibitor will pay. 

“On the other hand, the distributor’s revenue 
from subsequent-run exhibition is also impor- 
tant to him; this income may mean the differ- 
ence between black or red ink on his ledgers. 
But the longer the clearance period, the smaller 


Trade Regulation Reports 


will be these returns—not only because more 
customers will have attended the prior showing 
rather than wait for subsequent exhibition, but 
also because the effects of the advertising and 
exploitation efforts made when the picture was 
released will have been vitiated over this time. 
In general, the greater the total box-office re- 
turn earned by a film in all showings, the 
greater will be the distributor’s revenue. * * * 

“The relation between run, clearance and 
zoning, admission price, seating capacity, and 
rental fees is indeed a complex one. The range 
covered by these factors is indicated by this 
fact: a license fee amounting to many thousands 
of dollars may be paid for the first showing of 
a film in a large metropolitan theater, and 
within a year the same film may be exhibited 
in some small theater in the same city for a 
fee of less than $20.”’ 

2 chine Chain Theatres v. United States, 
supra Note 24. 

26 See the writer’s opinion in F. @ H. Ice 
Cream Co. v. Arden Farms Co., D. Cy Call, 1951 
[1950-1951 TRADE CASES f 62,848], 98 F. Supp. 
180, 184-188. 
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of television there may have been a policy 
of opposition to the use of 16mm films, 
there has been a gradual deviation from 
this rigid attitude. The record in the case 
discloses the willingness of each of the 
producing defendants to consider proposals 
for use of feature films in television if the 
terms, including price, are reasonable and 
acceptable. Specific facts will appear fur- 
ther on in the discussion. 

A Government witness, General David 
Sarnoff, Chairman of the Board of Radio 
Corporation of America, which owns the 
National Broadcasting Company, very frankly 
summed up the difficulties engendered by 
the development of television and the need 
for material to supply its needs in a depo- 
sition offered by the Government. After 
referring to discussions had over the years 
with some motion picture producers about 
releasing pictures for general use in tele- 
vision, General Sarnoff stated: 


“T had not supposed that a major mo- 
tion picture company, making a feature 
film for distribution to theaters, could be 
expected to make that film available to 
a television station because of the eco- 
nomics of the situation in television to 
pay for a new feature film which might 
cost millions of dollars. 


“T had a different feeling with respect 
to feature films already in the vaults and 
which were not being distributed to theatres. 
“T want to make that distinction because 
I don’t want to leave a false impression 
that I am publicly complaining against 
the motion picture industry for not mak- 
ing their new feature film available to tele- 
vision. I am making no such complaint. 
I am not complaining as to their pictures 
in their vaults, either. I am merely sug- 
gesting that I thought they were missing 
a good bet in their refusal to make those 
pictures available, and I thought that 
television was missing the opportunity to 
make those pictures available to the view- 
ing public. 

“T have understood and appreciated the 
fact that the motion picture producers 
have theaters to serve; they are their 
large and major customers, and that these 
motion picture theaters looked askance 
upon the motion picture producers mak- 
ing any of their pictures, old or new, 
available to this new arrival, television. 
“So, when you take these factors into 
consideration in toto and strike a bal- 
ance, I am not prepared to say that so 
far as the motion picture producers are 
concerned that their decision or their 
practice, or their wish, not to make the 
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product of their vaults available to tele- 
vision, was necessarily false economics 
from their standpoint. 
“They know their business better than I 
do, and therefore, if they felt that they 
shouldn’t make them available on eco- 
nomic grounds, that was their business. 
“Now, television has survived and it is 
thriving despite that, and as you know, 
in recent months, there has been a per- 
ceptible change of attitude on the part 
of some motion picture producers, and 
pictures are, in some instances, now be- 
ing made available to television stations 
and networks. Not feature pictures, but 
shorter pictures, and pictures that these 
producers are making specifically for 
television. 

“In fact, there is a rush to get on the 

wagon right now.” 

This witness, representing a competitor 
of both the producers and the exhibitors 
in the field of entertainment, while critical 
of the attitude of the motion picture pro- 
ducers, nevertheless saw a business justifi- 
cation for their practice. One fact is significant 
in his deposition. He saw, as did the 
various witnesses of the producers who 
testified in the case, the problem of price. 
And while he applied it only to current 
features, the testimony of others makes it 
evident that the problem exists so far as 
the so-called “vault” is concerned, that is, 
feature pictures which are on the shelves 
of the producers. 


There is ample testimony in the record 
that the prices offered were minimal to 
start with and have been on the rise con- 
stantly. The time element is important, 
both from the standpoint of the price that 
may be secured, its effect on the general 
demand for motion pictures for theatrical 
purposes, and the possibility of reissue or 
remaking. 

It may well be, as General Sarnoff said, 
that in some instances, the value of the 
backlog may diminish and that if colored 
television becomes the rule, black and white 
features may not be in great demand. But, 
in the last analysis, these facts must be 
borne in mind: Television is a new medium. 
Motion pictures antedated it by many 
decades. The motion pictures are pro- 
duced primarily for theatrical exhibition. 
The theatre-goers are and have been the 
main source of the motion picture indus- 
try’s custom. The motion picture or the 
public at large could not anticipate the 
rapid development which television has 
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achieved. Reduction in price in less than 
a decade has brought television sets of 
excellent performance within the reach of 
everyone. Granted that the motion picture 
industry must anticipate and supply de- 
mand and that the practice of some restric- 
tion towards new demands may contravene 
the antitrust laws, the fact remains that in 
the matter of distribution, with which we 
are concerned here, to warrant the condem- 
nation of restrictions as detrimental to the 
free flow of commerce which the antitrust 
laws are intended to protect, the situations 
to which the practices relate must be compar- 
able. This is the test by which the legality of 
classification is judged generally and which 
has been applied to motion pictures.” 


All cases justify the staggering of re- 
leases and reasonable differentiation as to 
runs between theatres depending on loca- 
tion, customers, price and the competitive 
position towards one another. 


Availability is, in a sense, a form of 
“staseered” distribution. Clearances and 
runs stagger distribution by agreement with 
distributors; availability is a unilateral policy 
established by the producers through which 
films are made available generally after a 
certain definite period, which, in the case 
of RKO, was six months, and in the case 
of Fox and Warner, one year. Universal 
had no specific time policy. It evolved a 
pragmatic system in which the time ele- 
ment for availability conformed to no spe- 
cific formula. It merely expressed the 
practice evolved by the men in charge of 
their 16mm distribution. 


After 1951 Warner distributed {6mm films 
through its own subsidiary. While the time 
limitations were similar to those of other 
companies, they were not identical in all 
respects. And the evidence in the record 
shows that they were determined by the 
similarity of the problems involved. At 
times the longer periods were dictated by 
the factor of cost, despite the fact that they 
related to non-theatrical showings such as 
schools. The charge for showing was so 
insignificant that it was decided to use over 
and over again a small number of prints 
rather than print additional ones. In all, 


27 Hanchon & Marco, Inc. v. Paramount, D. C. 
Cal., 1951 [1950-1951 TRADE CASES { 62,909], 
100 F. Supp. 84, 95-96; Fanchon & Marco, Ine. 
v. Paramount, 9 Cir., 1954 [1954 TRADE CASES 
{ 67,843], 215 F. 2d 167, 169-170; J. J. Theatres, 
Inc. v. 20th Century-Fox Film Corp., 2 Cir., 1954 
[1954 TRADE CASES { 67,757], 212 F. 2d 840, 
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the injurious effect of the showing on the 
income to the producers from theatres was 
one of the considerations. Its validity as 
an economic reality cannot be impaired by 
calling it, as some of the agents of the 
producers did in correspondence, “a pro- 
tection” from unfair competition. For, as 
already appears (II and V-A), such aim 
does not violate the antitrust laws. But 
while in the case of theatres the effect of 
other showings on revenues is only one of 
the elements to be considered, this element 
becomes all important when we are dealing 
with a medium like television which com- 
petes not only with a particular theatre, 
but with the whole field. For any exhibi- 
tion of 16mm films anywhere competes with 
the theatre. 


The rapid development of television com- 
petition was not anticipated; and industry 
is not expected to have prescience. More, 
it is not required to sacrifice its established 
custom for the sake of making room for a 
late-comer in the field who is also a com- 
petitor. This is especially true when its 
production has been geared to the old 
customer, the motion picture theatre, for 
whom the production has been historically 
made, and distribution through whom is 
and has always been the main means for 
reimbursement of the cost of the product. 


C. Reissues. 


One of the considerations governing the 
restrictive policy as to television is the loss 
of the value of motion picture reissues. An 
increasing practice in the industry in recent 
years has been to take a picture which had 
been in the vault for some time after a 
complete run and reissue it for the benefit 
of those who had not seen it. Witnesses 
for the defendants have testified that aside 
from the question of price, a rapid distribu- 
tion of old pictures through television, even 
at an acceptable price, would destroy their 
value for reissuing and remaking purposes. 
Indicative of the revenue which lies in re- 
issue is the fact that from June 1947 to 
early in 1955 a subsidiary, Realart, which 
distributed reissues for Universal received 
as film rentals for feature films the sum 
of $20,835,218.17. Of this amount, Universal 


843-845: Bordonaro Bros. Theatres, Inc. v. Para- 
mount Pictures, Inc., 2 Cir., 1949 [1948-1949 
TRADE CASES Jf 62,467], 176 F. 2d 594, 597; 
Milwaukee Towne Corp. v. Loew’s Inc., 7 Cir., 
1951 [1950-1951 TRADE CASES { 62,891], 190 
F. 2d 561, 565-568. 
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received as its net proceeds the sum of 
$6,816,429.84. A chart introduced on behalf 
of the defendant RKO indicates that the 
revenue from reissues is not only substan- 
tial, but that in some instances, it exceeds 
the income of the original. The following 
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data culled from one of the exhibits show 
the income of RKO from reissues as con- 
trasted with the income from the original 
distribution and the very minimal income 
from 16mm distribution: 


U. S. Gross Film U.S. Gross 


16mm Income Not In- Film Income 

Title Grosses cluding Reissue From Reissue 

Me ILost sbatrolie wirdcios otras: alti eee 327,286.30 257,559.97 
(sast: Days otsbompella ny ne eer 2,986.00 469,890.25 298,415.93 
Sno waWilliteso mene coe ert arse 7,492.00 3,739,095.74 3,070,250.34 
Alleghany) Uipiisitia. esc aera 12,931.00 641,560.81 30,885.92 
Hunchback of Notre Dame........ 9,528.00 1,416,406.20 133,964.26 
Dun bOne awa duc teeth eee ieee 14,296.00 957,919.16 251,222.62 
Manz ania Dt (On ht Sie emer nee 95.00 847,832.78 224,392.73 
Ieadwadvalcesmas Chancen ta tar 9,478.00 2,039,344.51 156,827.42 
Tarzan’s Desert Mystery nee 95.00 860,229.61 213,038.51 
‘Pill sia Atlas Saclalle, (ges eee ao dla se 10,377.00 1,470,262.58 279,469.57 
Tarzan and the Amazons . 30.525 58.00 979,540.55 156,469.19 
Siinset Passa eee ee en ee 7,315.00 253,150.57 27,833.37 
Bachelor and the Bobby Soxer.... 25,591.00 4,012,097.93 1,420.24 
King Gone ne 3 ern aad . crane 1,569.00 710,653.08 1,607,999.93 
Gunga® Dina) eee et ee eer 10,090.00 1,433,397.16 455,507.51 
Bomibardier os see ae eee 2,849.00 1,653,846.32 161,019.39 
Mire IeUCK yy are ee eee 5,446.00 2,536,426.64 137,645.90 
Sal dOSt ATI 2 Os ae ee eee 7,054.00 488,000.58 189,031.47 
iIMMeinhaS J RavGlkeses gusinswe exit aseeoca ve 3,061.00 1,300,701.17 210,634.48 
Back stomibatdanl en saree ee 3,595.00 1,733,631.07 242,974.25 
Bringing peloa Dye see tee 12,288.00 687,662.82 91,931.44 
Wanye ILAGKT ses cochen des ae 7,456.00 799,133.15 192,786.21 
plicor ian ya Ginlsia see eee 5,899.00 440,375.00 16,903.32 
Took Wihosmitauc hing anne eee 7,202.00 1,1147,455.35 16,713.14 


This led several of the witnesses for the 
defendants, among them Ned Depinet, a 
former president of RKO, and Jack L. 
Warner, in charge of production for Warner, 
to state that it is really wnpossible to fix a 
definite time beyond which a motion picture 
has no reissue value. The appeal of some 
of the pictures is perennial. Each new 
generation of children would wish to see 
Snow White, Bambi, Dumbo, Pinocchio, 
Wizzard of Oz, Cinderella and others, just 
as different generations of adults may wish 
to see the jungle adventures of Tarzan and 
other adventure and action pictures. 


Pictures with Indian and frontier back- 
ground and the typical “western” depicting 
the hardships of the pioneer have a con- 
stant appeal to both young and old, because 
the western pioneering spirit has played so 
important a part in the development of 
our country. 
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The motion picture as a popular art is 
especially adapted to help the masses, in 
these days of “mass culture,” identify them- 
selves with the characters of the pictures, 
give them a sense of belonging and to aid 
them to relive vicariously a past which dis- 
appeared long ago. 


The experience with reissues stands as 
proof of this fact. However, the destruc- 
tion of the reissue value would entail other 
losses. It would affect adversely the value 
of the pictures for remaking purposes and 
would also force the motion picture pro- 
ducers to acquire other stories to replace 
the stories used in the old feature films. 
Remade films constitute a substantial per- 
centage of the production of the five pro- 
ducing defendants, as is indicated by the 
following chart: 


© 1955, Commerce Clearing House, Inc. 


Number 38—91 


Cited 1955 Trade Cases 


70}955 


Be U. S. v. Twentieth Century-Fox Film Corp. 
Comparison of Original and Remade Feature Film Productions 
to Total Feature Film Issues 
Five Companies 
1946-1954 
Remade Remade 
Issues Features Features 
Company Produced Produced Total as Percent as Percent 
Year Original Remade Total by Others Issues of Production of Issues 
TOA G ee. See emer ate: 142 i8 160 Ze 182 1S 9.9 
OAT A ae ce rane 120 9 129 25 154 7.0 5.8 
ROSS eee eee es 117 6 123 52 175 4.9 3.4 
JOEL) tare Wala €or 138 8 146 31 173 5p) 4.6 
OS (Wee ten ceatiec in 146 6 152 rs) 185 3.9 SF 
OS Ute cote, * 162 10 172 31 203 5.8 4.9 
OSPR, ees corr. 145 6 151 31 182 4.0 Oe: 
NOES aes ode dato 116 16 Ny 23 155 VN 10.3 
HOSA aera ee tee. 101 8 109 35 144 W3) 5.6 


The money value of the reissues is an 
important factor, as appears from the sub- 
stantial income derived from the contract 
already referred to between Universal and 
its wholly owned subsidiary, Realart, relat- 
ing to the reissue of a group of old pictures 
produced between 1933 and 1946. On a 
recent remake of “Magnificent Obsession” 
which, when originally issued in 1934, gave 
only a fair return, Universal has grossed 
over $5,000,000.00 to date from domestic 
distribution alone. The phenomenal success 
of a recent picture dealing with juvenile de- 
linquency, “Blackboard Jungle,” by one of 
the producer-defendants led to a revival by 
Universal of an old picture, “City Across 
the River”, dealing with the same subject 
which is meeting with greater success than 
the original exploitation. Teamed with an- 
other picture on the same subject it has 
grossed in excess of $150,000.00 in ten or 
twelve weeks of exhibition in theatres. 


The value of the stories from which the 
pictures are made was stressed in the testi- 
mony of Jack L. Warner, Vice-President of 
Warner, in charge of the production of films, 
and others, who stated that in the light of 
present market conditions some Otmtive 
stories from which old pictures were made 
and to which the producers have absolute 
right have a value as high as $500,000.00. 
This would be an important item of cost 
saved should the company decide to remake 
a picture or to produce a musical version of 
it as was done successfully by Warner and 
others with similar properties. 


The release of the old version of the pic- 
ture to television would result in the loss to 
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the producer of this residual value also. In 
the light of this it can be well understood 
why producers like Warner and others are 
of the view that no arbitrary time limit can 
be established at which the residual value 
becomes minimal or has been wholly dis- 
sipated. Nor is it possible to choose between 
pictures with any accuracy. To the question 
“Ts it possible for you now to tell which of 
your older films have remake values and 
which do not?” Warner answered: 


“Well, I could—most everyone of them 
have, according to the time, the tenor of 
the public, the susceptibility of the people. 
It is a showmanship feeling whether you 
can or cannot remake a story. 


“For example, I will give you the name 
of a story, Saratoga Trunk by Edna 
Ferber. We made that into a film that 
was highly successful. We have the right 
to make that picture as a musical version. 
That has been done time and time again 
where you use a book or a play and you 
make it first as a dramatic or comedy film, 
and then one, two, three, four, five years, 
ten years, sometimes 15 years later you 
may make it as a musical version, which 
is a common practice in the theatre, as 
well as in film. Therefore, you have a 
ready property in a manuscript form 
which would probably sometimes cost you 
two, three, four hundred thousand dollars, 
in the market of today as high as a 
million, to buy the proper story or a play. 
And, again, there is a big percentage that 
they receive today now. In addition, a 
man with a good book or play, there isn’t 
any limit to what he can get. We have 
just been through it with pictures like 
Mr. Roberts, and many, many more, I 
won't go into them now, where we give 


| 68,205 


70,956 


tremendous percentages to the authors 
and the producers of the stage plays and 
the novels. 

“If we would get rid of this film at a 
very early date, we would find that we 
couldn’t use that again, because the complete 
value would be lost. I feel I am speaking 
from experience and the tenor of the public.” 


Significant also are his answers to two 
succeeding questions: 


“Q. Do you feel that the showing ofa 
film of that kind on. television would 
make it unsuitable for remake? 

“A It wouldn’t make it unsuitable, but 
it would lose its complete commercial value, 
or a great degree of it, which wouldn't make 
it worthwhile for us to remake it, I don’t 
think. 

“Q. What about re-issues? 

“A. About the same problem, the same 
thing. There isn’t any reason for us, if 
we did sell a feature of some kind, whether 
important or not too important, to tele- 
vision—you can imagine if you had to 
remake that again and advertise to the 
public it is coming back to X theatre, 
I don’t think you would get very much of 
an audience.” 


So while the range of prices now being 
paid by television for feature pictures may 
be approaching the average income for re- 
issues, the loss of the stories for remaking 
purposes, and the need for their replacement 
by new stories to be acted in by the same or 
other actors, ave not compensable by the 
income from the televising of features. 
Statistical data in the record confirm this. 
On the whole, the reissue value is, as one 
witness stated, “unpredictable.” 

Some of the data bearing on the subject 
were compiled only recently. However, the 
oral testimony referred to and that of others 
in the record indicates that while each of the 
producing companies may not have had the 
benefit of the computation as to the others, 
and, in some instances, the benefit of its own 
exact computation, they were fully cognizant 
of the facts as they affected the industry,— 
such as (a) the value of reissues, (b) the 
destruction of the stories and of the motion 
picture personalities, and others,—and that 
the problems which they created were con- 
stantly before them. The more exact statis- 
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tical data lend strength to their reaction to 
the business and economic factors which the 
distribution of 16mm pictures entailed. And, 
in all cases of this character, justification 
may be found in economic facts if they were 
apprehended by the industry, even though 
not reduced to mathematical or statistical 
form. 

Another compelling consideration is the 
fact that writers, actors and musicians, 
either personally or through their unions, 
are making demands for additional pay- 
ments from revenues derived from television 
exhibition of motion pictures. As early as 
March 16, 1948, Screen Actors’ Guild gave 
notice to all the motion picture producers 
that no motion picture produced after that 
date could be exhibited on television with- 
out additional compensation to the actors. 
The notice stated: 


“Screen Actors’ Guild, Inc., takes the 
position that no producer has the legal 
right to sell or use for television any 
motion picture film made for theatre ex- 
hibition. 

“Tn our continuing negotiations this will 
be an important subject. We feel it only 
fair that you should know that the Guild 
will take the position in such negotiations 
that film made for motion picture theatre 
exhibition may not be used for television 
without compensation to the actors, to be 
agreed upon between us as part of a col- 
lective bargaining agreement.” 

The Screen Writers’ and Screen Directors’ 
Guilds have taken a similar attitude. Pro- 
visions recognizing the right to seek addi- 
tional compensation have been inserted into 
subsequent contracts. 


The Musicians’ Union sought recognition 
of their right to compensation retroactively 
for all television showings of any motion 
pictures regardless of age. There was testi- 
mony that the defendants considered the 
demands onerous. Each has tried to deal 
with the problem in its own way. Columbia 
decided to remake some pictures for tele- 
vision with other artists. RKO considered 
and finally made a sale in bulk in which a 
definite sum could be agreed upon as com- 
pensation to guild members for television 
purposes.* As to others, the problem is 


28 That these demands present difficult prob- 
lems and are not fanciful is evidenced by the 
decided cases in the courts of this Circuit deal- 
ing with the varied problems arising from tele- 
vision exploitation of motion pictures. See, 
Wexley vo. ETDYV, Ince D) Cs Cal-.1952, 10se: 
Supp. 558, affirmed in Wealey v. KTTV, Inc., 
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9 Cir., 1955, 220 F. 2d 438; Autry v. Republic 
Productions, Inc., D. C. Cal., 1952, 104 F. Supp. 
918, affirmed in Autry v. Republic Productions, 
Inc., 9 Cir., 1954, 213 F. 2d 667; United Artists 
Corporation v. Strand Productions, 9 Cir., 1954 
[1954 TRADE CASES f 67,876], 216 F. 2d 305. 
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still open, to be determined finally when- 
ever their feature films are released to 
television. 


D. Decline in Number of Theatres and 
Attendance. 


The matters just adverted to and their 
impact upon the thinking of the producers 
must be equated with another factor which 
appears in the record, i. e., the actual de- 
cline, both in the number of motion picture 
theatres and the attendance in them. 


There was testimony on the part of the 
defendants that thousands of motion picture 
theatres closed in the postwar years, from 
1945 to 1954, and that many of the remain- 
ing were operating part time only. A Gov- 
ernment exhibit confirming this fact was 
introduced in evidence on rebuttal and is 
here reproduced: 


Number of Motion Picture Theaters in the 
United States as of the End of Each Year 
1945 Through 1954 


Four Wall Total 
Year Theaters Drive-Ins Theaters 
ROSA saa ethes 15,039 4,062 19,101 
TOS meet ta 14,174 3,791 17,965 
[OS Zeperweriie 2 15,347 3,276 18,623 
TOS lesen eerney 3 16,150 2,830 18,980 
EOS Oe tee ve ahgsee te 16,904 2,202 19,106 
TOSOM) DENS 75367 1,203 18,570 
TO4S sy ctegetoten: 17,570 820 18,395 
MOAT sete Pee eS HO59 548 18,607 
1OAG Seer Menor 719: 300 19,019 
MOA AGE Rea ee. 20,355 102 20,457 


There was also placed in the record a com- 
pilation showing the decline in motion pic- 
ture admissions as contrasted with the 
comparative increase of television sets in use 
from 1946 to 1954: 


Comparison of Changes in Weekly Motion 
Picture Attendance and Number of 
Television Sets-in-Use 
By Two Year Intervals, 1946 Through 1954 
(all data are in millions) 

Weekly 
Motion Picture 


Years Admissions! Sets-in-Use ? 
LOAG AOA Ss Been. 5 12.5 + 0.2 
TOA 95005 Bee. — 6.2 + 3.8 
LOSORIOS 2. Oe ae — 6.1 +11.8 
19522054 eater — 6.1 +12.0 


1Compiled from Defendants’ Exhibits AW 
and AX. 
2 Compiled from Defendants’ Exhibit AJ. 


On the basis of these tables it has been 
argued that the mortality in what are de- 
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nominated “four-wall” theatres was com- 
pensated by the increase in drive-in theatres 
during the period. In view of the known 
increase in the population of the United 
States during the period the rise in the 
number of drive-in theatres cannot be 
treated as compensatory. Even if the num- 
ber of new drive-ins equaled the theatres 
closed, and the admitted fact that some of 
the theatres were operating part of the time 
only, were disregarded, we would still have 
a case of stagnation instead of growth. Of 
course, the number of theatres might re- 
main constant although the theatre attend- 
ance might increase. But the table just 
reproduced discloses that there has been 
a decline in theatre attendance during the 
same period. This decline was at its height 
in the years 1946-1948. It reached — 6.2 
millions in 1948-1950 and has continued at 
about that rate to the present time. By 
contrast, increase in television sets was 
greatest during the years of stabilization of 
the decline in attendance. 


It cannot be disputed that the decline 
which reached its apex in 1946-1948 has 
continued at a lower pattern to the present 
time, and is substantial. The producers and 
others who testified for them have related 
it to the rise of television. Giving full scope 
to the views of the Government witness 
who compiled and testified to the charts 
relating to the decline, the most favorable 
inference that can be drawn is that the 
highest decline having taken place before 
the full development of television and hav- 
ing decreased during the years of tele- 
vision’s greatest growth, other causes than 
television may be responsible for the distress 
of the motion picture theatres and the fall 
in attendance. The significant fact, how- 
ever, is not so much the curve of the de- 
cline but that (a) it existed and still exists, 
(b) that it is substantial, (c) that it affected 
the income of the producers, and (d) that 
the producers believed that it intensified 
the problems created by television. 


In the circumstances, whether television 
was or was not the sole or even the primary 
cause for the condition is not our main 
concern. At the least it aggravated a non- 
desirable business situation. As such it 
was a factor of the type which, as already 
appears (V-A), the courts have recognized 
as warranting restrictive practices to protect 
income. 
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VI 
WATCHFUL WAITING 


In what precedes we have stated the 
various business requirements, economic 
considerations, characteristics of the market 
and other factors which motivated the indi- 
vidual defendants to establish the restric- 
tions on the distribution of 16mm films. 


A. Hesitation to Deal. 


The time and territorial limitations on 
distribution of 16mm films to theatrical 
and non-theatrical distributors were war- 
ranted by the economic realities of the situ- 
ation involved. As said by the Court of 
Appeals for the Ninth Circuit: 


“The regulation of distribution was 
required by the nature of the product 
and by the economic and social forces 
prevailing in the particular area.” ” 


As to television the policy of the pro- 
ducer-defendants was one of “watchful 
waiting.” Representatives of several tele- 
vision concerns testified that feature films 
were not generally obtainable. Much of 
this testimony was based on hearsay im- 
pressions as to the producers’ policy. One 
Government witness admitted that he had 
not tried to obtain films from any of the 
major companies “because the general im- 
pression in the entire field is that it would 
be a useless thing to do.” 


In contrast, there is testimony on behalf 
of the producers (to be detailed further on in 
the discussion) that no offer at what they 
considered a “reasonably acceptable” price 
was ever made and refused. Even Govern- 
ment witnesses admitted that some negotia- 
tion broke down because of disagreement 
as to price. One engaged in a private busi- 
ness may decline to offer to trade or to 
trade altogether.” 


The Clayton Act recognizes the right to 
select one’s “own customers in bona fide 
transactions.’* The defendants exercised 
such choice as to l6mm customers, in order 
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to protect their income from established 
customers. As said by the Court of Ap- 
peals for the Fourth Circuit: 


“It seems to this Court quite natural 
that the distributors would not be prone 
to substitute an unknown customer for 
a proven one. This Court cannot see how 
the preference of one exhibitor over an- 
other is, per se, a combination in restraint 
of trade. Indeed, every ‘exclusive’ con- 
tract has that effect.” * 


Up to the date of the filing of the com- 
plaint in this case, July 22, 1952, and since, 
the producer-defendants have taken the 
view that the promulgation of the definitive 
policy should await the fuller development 
of television and the rise in prices being 
paid for feature pictures, as contrasted with 
those paid for theatrical exhibitions. 


On June 27, 1950 the sales manager of 
Columbia wrote to its President: 


“Harry, in closing, my thinking in this 
matter is that if we decide we want to 
release film for television—such film on 
which we have the rights to release—we 
can do it much better for a much better 
price at a later date than we can now. 
More television stations are being con- 
tinuously built, and the more television 
stations that are built the bigger your 
market becomes for any given picture or 
pictures, that is obvious. 


“Commander McDonald claims there 
will never be enough film to fill the needs 
of television.. He goes even further and 
claims that the television need for the 
future will be greater for film than the 
need of theatres. Of course, that is his 
thinking, but I can understand when one 
realizes all the hours that these stations 
are on the air how much film they can 
actually use up. 


“T would think, and I believe it is the 
genera] thinking of all of us here, that 
our inventory becomes more valuable as 
far as television is concerned instead of 
less valuable, but I repeat that it all bears 
watching and continuous thinking as to 
when and how, and at the same time 
give reasonable protection to the theatres 


2 Fanchon & Marco, Inc. v. Paramount Pic- 
tures, Inc., 9 Cir., 1954 [1954 TRADE CASES 
67,843], 215 F. 2d 167, 170. See, United 
States v. Columbia Steel Co., 1948 [1948-1949 
TRADE CASES f 62,260], 334 U. S. 495, 527; 
Gary Theatre Co. v. Columbia Pictures, 7 Cir., 
1941 [1940-19483 TRADE CASES { 56,135], 120 
F. 2d 891, 894-895; Chorak v. RKO Radio 
Pictures, Inc., 9 Cir., 1952 [1952 TRADE CASES 
{ 67,267], 196 F. 2d 225, 228-229. 

30 United States v. Colgate & Co., 1919, 250 
U. S. 300, 307-308; see, Chicago Seating Co. v. 
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TRADE CASES f 62,515], 177 F. 2d 863, 866-867; 
Windsor Theatre Co. v. Walbrook Amusement 
Co., 4 Cir., 1951 [1950-1951 TRADE CASES 
62,857], 189 F. 2d 797, 798-799; Naifen v. 
Ronson Art Metal Works, Inc., 10 Cir., 1954 
(1954 TRADE CASES f 67,925], 218 F. 2d 202, 
206-207. 

3115 U.S. C. A., §13(a). 

32 Windsor Theatre Co. v. Walbrook Amuse- 
ment Co., supra Note 30, pp. 798-799. 
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which are the main source of our income 
and I believe will be for many years.” 


The same letter stresses the reissue value: 


_ “As far as serials are concerned, Harry, 
in my opinion it would be foolish for us 
to release serials for television purposes 
because we have just reissued a serial to 
the theatres, Wild Bill Hickok, which 
will gross for us in the United States 
something between $250/300,000, and that 
is much more money than we can get 
at this time for five or six serials being 
sold for direct use on television.” 


In a letter dated July 18, 1950 occasioned 


by the sale of a group of serials by Uni- 
versal, the same writer, Abe Montague, 
stated: 


“We believe if we can get $12,500 for 
the negative and film of serials for which 
our rights have expired, that at a later 
date when there are more television sta- 
tions operating and more television sets 
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able exploitation in sight. B. B. Kahane, a 
Columbia executive, reported to the meet- 
ing just referred to: 


“Despite the fact that TV has seriously 
affected our business and as it grows and 
develops may affect us more and more, 
it would seem that for the present and 
the unforeseeable future, making pictures 
for theatres and not for TV offers the 
only opportunity for profit. * * * 

“Every possible avenue and means 
must be explored and we must move as 
rapidly as we can but always bearing in 
mind that for the present our business is 
producing and selling pictures for the 
theatres.” 


A resume of the proceedings at the meeting 
indicates that these and other considerations 
resulted in the determination to leave the 
problem of distribution to television of 
the diminutive versions fluid, as it had been 
in the past: 


in the homes in America we should be 
able to get a much better price. I feel 
you will agree that this seems logical and 
unless the Government puts on certain 
restrictions on material that is used in the 
development of television, there must be 
a greater number of television stations 
operating in the near future and, of 
course, a vast number of more homes that 
will have television sets.” 


On August 7 and 8, 1951, at a meeting in 
Chicago of the officers and officials of 
Columbia, the impact of television on the 
motion picture industry was made one of 
the chief topics of discussion. The conclu- 
sion finally reached was that (a) the low 
price then obtainable for televising motion 
pictures, (b) the demands of the craft 
organizations,—the Actors’ Guild, The Di- 
rectors’ Guild, the American Federation of 
Musicians and LATSE and other unions,— 
for additional compensation, and (c) the 
company’s direct production and exhibition 
of motion pictures for television, required 
the continuance of the policy of “watchful 
waiting” as to the backlog. This meant, as 
one of the witnesses put it, that it was 
deemed to be the best business policy to 
reserve the library for future use, because 
of the conviction that the greater earning 
potential lay in the future. Subsequent 
events confirmed the correctness of the 
view, as the data already given as to profits 
from reissues indicate clearly (V-C). At 
the time (1951) others shared the view that 
production for theatres was the sole profit- 
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“2. Release of Columbia productions to 
television—Mr. Cohn and Mr. Silverberg 
read memoranda from Samuels and 
Tatum on this subject which was supple- 
mented by a report by Abe Montague 
and some additional information by my- 
self. In addition, an analysis of the 
potential television value of Columbia 
product made by Mr. B. B. Kahane was 
also read, the sum total of which was 
that the value of this product in the tele- 
vision market might be as much as 
$65,000,000. This estimate was slightly 
higher than some of our own and the 
pros and cons of releasing pictures to 
television were discussed. Point was 
made that with regard to the better 
Columbia product, the residual value m 
this product was worth more today from 
the theatre market than the television mar- 
ket, and that by reissuing these pictures to 
theatres we ran into no danger of destroying 
exhibition. 

“With regard to some of the cheap, old 
pictures, particularly the westerns, it was 
stated that here too the reissue value of 
these pictures was considerable and that 
as soon as Columbia stopped making 
series westerns, we could live for a long 
time on the reissue values of the old 
pictures. However, the Television De- 
partment reported on the progress of its 
experimental editing of two old westerns 
and stated that within a very short time 
prints of these two experiments would - 
be available for consideration by manage- 
ments. It may be that we will decide to 
release some of the very old pictures in 
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“Tt was also pointed out that the vari- 
ous forms of subscription television such 
as phonovision, skiatron and telemeter 
might very well materially increase the 
value of all old product on television, and 
that if we release our pictures now to 
free television we would lose any possi- 
bility of this much greater revenue in 
the future. The whole question of releas- 
ing old product to television was re- 
solved in the following manner: 

“The Television Dept. and the Sales Dept. 
will continue to watch the progress in this 
field and will report from time to time of 
any significant changes. If it ever becomes 
feasible on the basis of this information and 
the activities of other major companies, we 
will consider the question.” 


These expressions are typical. Their value 
stems from the fact that they are contempo- 
rary memorials made for the use of the 
company and placed in their file without an 
eye to any possible future litigation. In- 
deed, the Government at the final argument, 
stressed the importance of such statements 
in this case which it denominated a ‘“docu- 
mentary case.” The documents referred to 
and similar ones relating to other defend- 
ants show that the producers were watching 
the market and the action of one another 
with the view of determining the proper 
time for the adoption of a defimitive policy 
as to release of feature films for television. 
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The situation was summed up at the trial 
by Columbia’s sales manager, Abe Mon- 
tague, whose contemporaneous statements 
have already been referred to, in these 
words: 

“This business is a very highly com- 
petitive business. We are in competition 
with our competitors continuously. We 
are often forced to change our policies, 
because they do not work out as well as 
we had hoped for, because our competi- 
tor has established something that is bet- 
ter and has been able to promote it. So 
we have a constant watching in this 
business, particularly, of what your com- 
petitor is doing, and weighing it in every 
way.” 

B. Sales and Production for Television. 


At the same time some of the companies 
were releasing for television feature motion 
pictures which they had produced or in 
which they had an interest. Columbia, in 
1954, released to television 16 westerns, 
100 to 150 cartoons and some English 
pictures. In 1955 the company released 72 
additional westerns. It has continued to 
offer to television a limited number of other 
pictures. The attached table shows the 
pictures made available to television in 
which Fox had an interest and the profits 
derived from such release: 


Television Statistics 


Expenses 


Period Gross from Distribution Net to 
Licensed of Release Stations Deductible Fee Producers 
12/17/52 18 Wurtzels 28 months $587,809.32 $30,632.70 $137,494.16 $209,841.23 
Average per picture to 4/30/55 32,656.07 1,701.82 7,638.56 11,657.85 
4/22/53 21 Charlie Chans 23 months 408,283.99 33,353.96 91,732.51 141,598.76 
Average per picture to 7/31/55 19,442.09 1,588.28 4,368.21 6,742.80 
4/22/53 23 English (Major) 23months 154,919.19 17,228.22 33,822.74 51,934.11 
Average per picture to 7/31/55 6,735.62 749.05 1,470.55 2,258.00 
2/5/53 28 English (Gail) 28 months 367,189.40 28,552.43 91,797.37 123,419.74 
Average per picture to 8/31/55 13,113.91 1,019.73 3,278.48 4,407.85 
4/22/53 1 English— 24 months 20,341.38 1,880.83 4,615.14 13,845.41 
Uncensored to 8/31/55 


Note—In all situations shown above, except English-Uncensored, the net to producer is 


one-half of the proceeds after deduction of expenses and distribution fee. 


For Un- 


censored, the producer receives all income after deduction of expenses and dis- 


tribution fee. 
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Advances have been made as follows: 
Wurtzel 


(Gharhem@hansune a) see 
English (Major) ...... 
EnelisimaGall) meee. - 
English-Uncensored ... 
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ee fo ene $250,000.00 
Srospiaker sates 180,000.00 
Saints rae IOS 100,000.00 
Ram ene oie 120,000.00 


The above figures represent accumulations from first release to the specific dates 
in 1955 shown in the “Period of Release” column. 


Another defendant, RKO, began negotia- 
tions in 1951 with two national television 
networks, Columbia Broadcasting System 
and National Broadcasting Company, for the 
sale of its entire library of pictures on a 
bulk basis or for joint exploitation on a 
profit sharing basis. No satisfactory agree- 
ment could be reached although these nego- 
tiations covered long periods of time and 
continued up to July 1955 when control of 
the company and of its assets, including its 
library, was sold to persons interested pri- 
marily in the distribution of motion pictures 
for television. At the present time, Uni- 
versal is negotiating for release to television 
of old westerns and other pictures. 


In the meantime, some of the defendants 
have begun to produce and distribute di- 
rectly motion pictures for television. The 
program as to the defendant Columbia, 
which began experimentally as far back as 
1947, has reached a stage where, through 
Screen Gems, its wholly owned subsidiary, 
some 600 or 750 motion picture feature pro- 
grams have been made for and exhibited on 
television in addition to short news and 
other programs. These pictures are pro- 
duced in one of the studios on the Columbia 
lot and their distribution is direct, by means 
of “national sales” and “syndication sales” 
through eight special sales offices. 


In 1952 the Board of Directors of Uni- 
versal approved the establishment of a unit 
for the production by the company of pic- 
tures direct for television. This called for 
the production by the end of the calendar 
year of five complete series each consisting 
of thirteen units, at an aggregate cost of 
$1,287,000.00, or an average cost of approxi- 
mately $20,000.00 for each unit. The first 
series was produced at a cost of $300,000. 
The venture proved disastrous. The series 
was sold for $15,000 and the project was 
never completed. Warner is also producing 
and distributing its own feature programs 
for television. Although some of their offi- 
cers who testified in the case expressed 
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doubt as to the future of the venture, this 
recent development indicates that the pro- 
ducers are still trying to meet the problems 
which free television has posed. It tends to 
justify their “wait and see” policy. For, in 
view of its possibilities, the potential value 
and the residual value of the backlog have 
been enhanced. And the most ardent advo- 
cates of pure competition have not gone to 
the romantic length of asserting that the 
owner of a copyright-protected product 
who may desire to market it himself must 
make it available to competitive distributors 
rather than hold the product in reserve for 
distribution by himself in its original or 
modified form. No principle of law would 
sanction such an attitude. Were it so it 
might, with equal cogency, be contended 
that a book publisher could be compelled 
by court decree to place at the disposal of 
the cut-rate book trade for sale as “remain- 
ders,” at reduced prices, the books on his 
shelves for which sales by regular book 
sellers at regular prices are stagnating. 


C. The Testimony of Spyros Skouras. 

It would unduly extend this opinion if we 
were to outline the testimony offered as to 
each of the defendants as to the origin of 
the restrictive policies of which the Govern- 
ment complains. The summaries already 
given indicate the attitude of the producers 
towards the problem and the considerations 
which led to its formulation, However, be- 
cause of his position in the industry, his 
lifelong association with both motion pic- 
ture production and theatre ownership and 
the thoroughness with which he analyzed 
the problem, the testimony of Mr. Spyros 
Skouras given at the trial best expresses 
the business motivations for the policy. It 
is, therefore, given in outline. 

Mr. Skouras has been connected with the 
motion picture industry since 1914. He and 
his brothers began as owners of a single 
theatre in St. Louis, Mo., which later de- 
veloped into a national chain. They still 
operate motion picture theatres in New 
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York. Since 1942 Mr. Skouras has been the 
President of Fox. He summed up the gen- 
eral policy of his company with respect to 
licensing feature films for television in this 
manner: 


“We have been opposing, because we 
felt it will create an injury to our economic 
structure, because we could not receive the 
price that will compensate for the loss 
that we will sustain from our regular cus- 
tomers, the theatres. 

“Frankly, to this day I was never ap- 
proached by any important officer of any 
of the networks to negotiate seriously a 
proposition that could be given consider- 
ation. Always have in mind the necessity 
of an inventory of 55 to sixty million dol- 
lars annually, the live inventory, and we 
had to be as cautious as possible to pro- 
tect the main source of our income, and 
they are the theatres in the United States 
and Canada and in the entire world.” 


After referring to the fact that when a pic- 
ture is released it takes sixty-five weeks to 
be completely amortized he gave the essen- 
tial facts which motivated his company’s 
attitude towards television in these words: 


“The television offers its product gratis. 
Our customers charge admission, and the 
market prices that they were offering to 
us, they were so inconsequential that the 
reissues quite often will gross, oh, eight 
to ten times the certain prices they were 
offering to us. * * * 

“In our setup from time to time we 
have independent producers, and some of 
our independent producers, they insisted 
that there are films to be sold to tele- 
vision after their circulation was com- 
pleted in the theatres. These films, and 
a number of films that we brought from 
Great Britain, that we made in the United 
Kingdom to meet the market require- 
ments, and only a few of those films were 
exhibited in the United States. 


“Now, together, the independent films 
and the Charlie Chan films, which be- 
longed to us exclusively, and these British 
made films by us, there were about 100 
films, they brought less income than one 
single reissue. For instance, since 1946 
the income from reissues and from films 
that quite often circulate after they are 
four years old, in nine and a half years 
brought almost $20,000,000 income. “Now, 
no one ever approached me to offer me 
anything like that swn of money. * * * 

“At no time the networks approached, 
at least, Twentieth Century-Fox to offer 
us sufficient money on a prime time. The 
impression we received from the inquiry 


| 68,205 


Number 38—98 
12-30-55 


from insignificant sources, not from the 
important people of the industry, they 
offered us off time, and not the prime time. 

“Otherwise they wanted to use an im- 
portant industry, who is rendering great 
services, beyond that of the common man 
point of view, also from an information 
point of view, on the worst scale, as a make- 
shift to build up an industry, and to sell 
through advertisements, to see other prod- 
ucts, so the motion picture industry would 
become an instrument of merchandising 
other people’s products.” 


He concluded by stating that at the prices 
offered the sale of the motion picture fea- 
tures to television would amount to “dissi- 
pating” the assets of his company, and “that 
the prices offered by television would not offset 
the loss in theatre revenues.” To the question 
“Of what importance to you are the theatre 
revenues?” he answered: 


“That ts our existence. The theatres are 
our main outlets. And in order to give you 
an idea, whether you take films of 10 
years ago or presently, a picture like 
The Robe has already grossed in the 
United States over $16,000,000, and in the 
overseas market $7,000,000, and only about 
25 per cent of the overseas market is 
affected. Now, if you give that produc- 
tion gratis, it loses its value. 

“Now, let me take a lesser film, Three 
Coins in a Fountain. Three Coins in a 
Fountain ultimately will gross in the 
United States over $6,000,000. 

“We just released a film with Clark 
Gable, The Tall Men. It will gross in 
the United States over $5,000,000. 


“Our smallest pictures, their income since 
Cinemascope exceeds over a million dollars. 
I think out of 44 pictures, six pictures will 
be less than a million and a half, the bal- 
ance will be over a million and a half, in 
the United States and Canada. “As I said 
before, the reissue of some of these films 
supply us an income of two million dollars 
a year average from 1946 to date. 


“Also another important factor, before 
last night I saw a wonderful production, 
The Rains of Ranchipur, which was a 
remake of The Rains Came of Louis 
Bromfield’s famous bestseller. If you sell 
that to television, you dissipate the value of 
that wonderful property. 

“We would gladly pay at the present value 
of the market, for a property of that type, 
as high as half a million dollars. 

“We are making three to four films a 
year of old subjects. As a whole, tele- 
vision—it is inconceivable that tomorrow 
if the jet planes develop, that the automo- 
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bile industry should be devoted for the 
exclusive promotion of the jet planes to 
the detriment of the automobile industry. 
The motion picture industry and the tele- 
vision industry, they are two distinct and 
separate instrumentalities. They both serve 
the community equally as well, but they 
serve it upon their own resources, They 
complement each other, they cooperate 
with each other, we need each other, but 
we should not sacrifice each other for the 
development of the other. And that is 
what we would have done if we would 
have made our films available at very in- 
significant prices, and to exhibit it to the 
world gratis. 

“The impact of television was so violent 
that the box office declined to such an extent 
that almost 6500 theatres closed their doors 
within three years’ time. 

“During this period I received letters 
from the Middle West, from many old 
friends who lost their theatres. People that 
owned two and three theatres. Their fam- 
ilies and their children, that was their life, 
that was their career, and thew theatres 
closed. Now, that was a tremendous im- 
pact of television on the motion picture 
industry. 


“The Court: Having given us that 
background, will you please answer di- 
rectly the question? With that as a_his- 
tory, can you tell us what in your opinion 
would happen to a small exhibitor gen- 
erally, not in a particular instance, if you 
adopted a general policy of quick distribu- 
tion of motion pictures to television, omitting 
the value of re-makes and re-issues, of 
which you have already told us. 

“The Witness: Definitely the majority of 
the small theatres of America would close 
their doors. At least eight to ten thousand. 


“OQ. By Mr. Mitchell: What is the mar- 
gin of profit of the small theatre? 

“A. Presently? 

SO), MOS. 

“A Jt is very small, Mr. Mitchell. 
Since television thegtheatre profits in the 
small theatres is a struggling industry. 
If it was not for the government to re- 
duce the admission tax many more thea- 
tres would have been closed. 

“Also the development of the wide 
screen, such as Cinemascope of the Twen- 
tieth Century-Fox people, plays such a 
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great part. It revived interest of the 
people to go to the movies. It helps 
somewhat, but not sufficient that we can 
say that the small theatres of America 
can be saved if the entertainment that they 
sell with admission later on is offered to 
the public gratis. 

“QO. How would the closing of these small 
theatres affect your revenues? 

“A. Very substantially, to the point that 
we would be in the red. 

“Q. This policy of Twentieth Century- 
Fox with respect to licensing feature 
films to television, was that either adopted 
or carried out because of any request or 
pressure from exhibitor organizations, or 
exhibitors? 

“A The exhibitors and exhibitor or- 
ganizations, yes, they tried their utmost 
to influence, but I did not permit to be 
influenced by high pressure. We used our 
best judgment. For instance, when some of 
our independent producers needed the im- 
come from the television, we sold them. 
And when we, ourselves, before the im- 
troduction of Cinemascope, needed some 
income to improve our profit and loss state- 
ment, we sold some of our pictures our- 
selves, and we so announced tt.” 


D. Additional Corroborative Facts. 

The testimony just given exemplifies the 
attitude and the prudent and pragmatic 
business motivations of each of the producer- 
defendants. The summaries preceding it 
relate chiefly to defendants RKO, Fox and 
Columbia. However, there is similar evi- 
dence in the record as to the other two de- 
fendants, Warner and Universal. Some of 
it has already been given in outline. 

No useful purposes would be served by 
any additional or more extensive summa- 
tion of this cumulative evidence here. How- 
ever, certain comparative charts prepared 
by the defendants are good summations of 
the actions of each of the companies as to 
the matters with which we are concerned 
in this case. While to some extent repetiti- 
ous, they are reproduced here because they 
place in succinct juxtaposition the policies 
of the producer-defendants. The first of 
these is a comparison of the negotiations 
and sales of feature films to television. 
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U. S. v. Twentieth Century-Fox Film Corp. Ware Dao 
Comparison of Defendants’ Negotiations and Sales of 
Feature Films to Television 
Company 1948-1950 1951 1952 1953 1954 1955 
RKO Various at- Negotiations Negotiations Various Negotiations Sale of RKO 
temps to sell with CBS for with Fox & attempts to with Baird, to General 
groups of entire back- Hyman sell Stanley Teleradio 
features log Warner, 
Paramount, 
National 
Theatres, 
General 
Teleradio 
& NBC 
Columbia Attempted to Licensed 16 Licensed 72 
sell 2 recut, features features; 
experimental Negotiations 
features with NBC 
Twentieth Licensed 18 Licensed 
Century Wurtzel fea- 21 Charlie 
Fox tures Chan’s and 
52 English 
features 
Warner Negotiated 
Bros. for sale of 
older fea- 
tures 
Universal 1948: Weintraub 
Negotiations deal for 97 
with CBS to features; 
sell 72 fea- Negotiations 
tures with Hyman 
1949: for 8 features 
Negotiations 
with NBC to 
sell 70 Rank 
films 
Republic Released Released 104 Released 
over 100 features more fea- 
features tures 


Another compares the defendants’ 16mm 
programs and the methods of their distribu- 
tion as of 1952: 


Company 


RKO 


Columbia 


Twentieth 
Century Fox 


Warner Bros. 


Universal 
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Comparison of Defendants’ 16mm Programs as of 1952 


Year Com- Method by 

menced 16mm Which Film 

Distribution Distributed 
1938 RKO 35mm ex- 


1948 


1941 


1951 


1927 


changes 


Various film 


libraries 


Films, Ine. 


Films, Ine. 


United World 


(Universal 
sidiary) 


sub- 


Locations Served 


Schools, shut-ins, churches, camps, and theater- 
less towns and theatridal locations not in com- 
petition with any 35mm theaters. No homes. 


All locations except those in substantial com- 
petition with Columbia’s 35mm accounts. 


Shut-ins, schools and theaterless towns not in 
competition with any 35mm _ theaters. No 
churches. 


Shut-ins, schools and theaterless towns not in 
competition with any 35mm _ theaters. No 
churches. 


All locations, including homes, not in competi- 
tion with 35mm theaters. 
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A third chart complements the one just 
given by illustrating graphically what al- 
ready appears from the preceding discussion 
(V-A and B), namely, that, despite some 


Cited 1955 Trade Cases 
U. S. v. Twentieth Century-Fox Film Corp. 
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similarity, there was no identity in the time 
or territorial limitations as to the various 
locations or as to the approval and rejection 
methods practiced: 


Comparison of Defendants’ 16mm Programs as of 1952 


Location Approval* Availability 
Company Non-theatrical Theatrical Shut-ins Schools Others 
RKO Prior approval by Prior approval by 6 months 18 months 18 months 
branch manager. branch manager 
and RKO Home 
Office. 
Columbia No prior location approvals, but reserva- No restrictions as to time once 16mm 
tion of right to cancel any location in re films released. 
sponse to a legitimate complaint by a 
Columbia 35mm account. 
Twentieth 
Century Fox Prior approval by Twentieth Century Fox. 9 months 18 months 12 months 
Warner Bros. Prior approvals by Warner Bros. 9 months 18 months 12 months 
Universal No prior approval. Prior approval by 6 months 18 months 18 months 


Universal. 


* Exhibits in the record show that one defendant often would approve a location which had 


been rejected by another defendant. 


And finally, a chart shows the lack of uni- 
formity even in the practice as to drive-in 
theatres, roadshowmen and merchants’ free 
shows: 

Comparison of Defendants’ 16mm Policies on 


Drive-Ins, Roadshowmen, and Merchant 
Free Shows 


Road- 
show- Merchant 
Company Drive-Ins men Free Shows 
RKO Sey 2a Yes No No 
Columbiaes) -yoves Wes Yes 
Twentieth... No No No 
Century 
Fox 
Warner Bros. Yes Yes No 
Universal ... Pre-1950 Yes Yes 
No 
Post-1950 
Sometimes 


These additional @ata confirm the fact 
already apparent from the preceding expo- 
sition, that whatever similarity existed in 
the underlying policy was caused by the 
identity in the conditions to which it was 
applied (V-A). Which brings us back to 
the main problem, release of 16mm feature 
motion picture films to television. 


The Government has characterized the 
entire policy of the procedures as to 16mm 
distribution as “a boycott” against certain 
types of exhibition. I cannot agree. Nor 
can I agree with the Government's con- 
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tention that it is the duty of the motion 
picture producers to supply television with 
the entertainment material which it needs. 
It is not the function of a private industry 
to supply its product to a newly-arisen 
customer who is also a competitor and 
jeopard its interest in the continued exist- 
ence of its old customers for whom the 
standard product is primarily made. After 
all, television is a new field, the phenomenal 
rise of which could not be anticipated. It 
was designed for a distinct and different 
form of entertainment which still supplies 
its main programs. 

Because original entertainment material is 
costly and consumed and destroyed rapidly, 
television desires to supplement tt by using 
motion pictures. But it does not offer to do 
so on terms commensurate or comparable 
with those which established theatres pay 
for the standard product. Instead of com- 
peting for the product, it demands special 
terms. For valid business reasons and be- 
cause the entire 16mm _ business iS a mar- 
ginal by-product, motion picture producers 
have been unable to agree to television’s 
terms, except in some specific instances. 
It would be inequitable to force agreement, 
especially when reluctance, or even refusal 
to deal (assuming that there was refusal), 
was not only the result of separate determi- 
nation by each company, but was temporary, 
was dictated by the sound economics of the 
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situation, the wish to make the most de- 
sirable arrangements consistent with a fair 
protection of their interests and the refusal 
of the lately-arrived customer,—the tele- 
vision industry,—to commit itself to defi- 
nite guarantees. Both sides seem to have been 
playing for position. To some extent, they 
still are. If, for this reason, interstate trade 
lags temporarily, the fact is proof of the 
vigor of the competitive spirit, even within 
an oligopolistic field.” 


In my view, the actions of the defendants 
do not exceed the limits of choice of, or 
preference in, dealing allowed by law to one 
engaged in a private enterprise for profit. 
And the fact that the resulting act was the 
same as to all defendants does not» spell 
concerted action or conspiracy. As said by 
the Court of Appeals for the Seventh Cir- 
cuit: 

“This action * * * does not prove or tend 

to prove that it was done by agreement 

* * * any more than proof that a hound is 

chasing a fox ts evidence that the chase 


is by agreement with the fox.’* (Italics 
added) 


It should be added that the entire policy 
of the producers as to 16mm films ante- 
dated any action, agitation or “pressure” 
(as the Government calls it), on the part 
of the trade organizations, TOA, Allied, or 
others named as co-conspirators. And, as 
fully appears from the preceding discussion, 
—it has been conducted at times in defiance 
of their opposition (IV-B and D). The 
occasional approval, after their occurrence, 
of phases of this policy, by some of the 
named organizations cannot turn the inde- 
pendent, and, at times, dissimilar acts of 
the producers into an agreement or con- 
spiracy with them. 


VII 
SUMMARY AND CONCLUSIONS 


“x %* * But the legality of an agreement 
or regulation cannot be determined by so 
simple a test, as whether it restrains compe- 
tition. Every agreement concerning trade, 
every regulation of trade, restrains. To bind, 
to restrain, 1s of their very essence. The 


83 See, William Fellner, 1949, Competition 
Among the Few, especially pp. 1-50, 286-311. 

34 Kiefer-Stewart Co. v, Joseph EH. Seagram & 
Sons, 7 Cir., 1950 [1950-1951 TRADE CASES 
62,627], 182 F. 2d 228, 233. This decision 
was reversed because the Supreme Court felt 
that there was evidence of agreement ‘‘to stop 
selling to particular customers.’’ Kiefer-Stewart 
Co. v. Seagram & Sons, 1951 [1950-1951 TRADE 
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true test of legality is whether the re- 
straint imposed is such as merely regulates 
and perhaps thereby promotes competition 
or whether it is such as may suppress or 
even destroy competition. To determine 
that question the court must ordinarily 
consider the facts peculiar to the business 
to which the restraint is applied; its con- 
dition before and after restraint was im- 
posed; the nature of the restraint and its 
effect, actual or probable. The history of 
the restraint, the evil believed to exist, the 
reason for adopting the particular remedy, 
the purpose or end sought to be attaned, 
are all relevant facts. This is not because 
a good intention will save an otherwise 
objectionable regulation or the reverse; 
but because knowledge of intent may help 
the court to interpret facts and to predict 
consequences.” * (Italics added) 


, “* * * Certainly, even in those areas 
of economic activity where the play of 
private forces has been subjected only to 
the negative prohibitions of the Sherman 
Law, this Court has not held that compe- 
tition is an absolute. See Chicago Board of 
Trade v. United States, 246 U. S. 231’ 
(Italics added) 


What has gone before foreshadows the 
conclusion reached. However, in an opin- 
ion of this length, it is well to give m 
summary the ultimate grounds and reasons 
for the determination. Its theoretical basis 
could well be summed up in the two quo- 
tations which head this subdivision of the 
opinion. Although taken from opinions thirty- 
five years apart, they complement each other, 
and could well have been uttered in the 
same opinion. Indeed, Mr. Justice Frank- 
furter, the author of the later opinion, re- 
fers to the earlier opinion of Mr. Justice 
Brandeis. Rightly. For they both express 
the principle of reasonableness which the 
Supreme Court long ago read into the Sher- 
man Antitrust Law,” and show continuity 
in its application over the years. So it may 
be postulated as accepted doctrine today 
that the reason why an agreement is not 
illegal unless the restraint flowing from it 
is unreasonable is that the antitrust laws 
do not establish competition as an absolute. 
Hence, many practices in interstate com- 


CASES { 62,737], 340 U. S. 211, 214. However, 
the language quoted applies aptly to a situa- 
tion such as confronts us here. 

% Chicago Board of Trade v. United States, 
1918, 246 U. S. 231, 238. 

%6 Federal Communications Commission v. RCA 
Communications, Inc., 1953, 346 U. S. 86, 92. 

37 See cases cited in Notes 5 and 6. 
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merce are tolerated because, although they 
restrain, they do so reasonably. In each 
instance, the determination of the legality 
of a practice alleged to restrain must rest 
upon factors such as (a) the conditions, 
marketing and other, existing, or believed 
to exist, in the industry involved, (b) the 
economic and business considerations lead- 
ing to the adoption of the practice, and 
(c) the end sought to be attained. These 
are, to use the phraseology of Mr. Justice 
Brandeis, “relevant facts” * which the Court 
must consider, together with intent, in seek- 
ing to “interpret facts and predict conse- 


quences.” ® 


The facts in the case before us must be 
tested by these principles. Motion pictures, 
while essentially entertainment for profit, 
have also an educative value as a medium 
for the communication of ideas and are a 
method of expression protected by the free 
speech and free press guaranties of the 
First and Fourteenth Amendments.” 


Historically, motion pictures have been 
made in 35mm film, the standard film for 
theatres, and gauged to the projection 
equipment used in theatres throughout the 
United States. From the theatres and the 
theatre-going public paying admissions to 
see motion pictures, the producers have 
received reimbursement for their costs of 
production and any profits accruing. Six- 
teen millimeter films are not primarily or 
well adapted to theatre showing. The de- 
mand for films of that gauge, first limited 
to home projections, rose during the war 
when most motion picture producers made 
films in that gauge for use by the Armed 
Forces and civilian organizations serving 
the diversion needs of persons in the armed 
services. During the war these films were 
furnished free to the Armed Forces. After 
the war, the demand increased and the 
defendant-producers began to exploit 16mm 
films as a by-product for additional reve- 
nue. However, the income from this source 
was always insignificant in comparison with 
the revenue from standard 35mm films. At 
all times, the exploitation of standard 35mm 
films through theatres has been the maim 
source of the producers’ income. Indeed, 
it has been and still is the indispensable 
source. For there is no foreseeable indi- 


38 Chicago Board of Trade v. United States, 


supra Note 35. , 
39 Chicago Board of Trade . United States, 


supra Note 35. 
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cation that television or media other than 
admission-charging commercial theatres could 
ever repay the production costs of feature 
films. Motion picture exhibition is primarily 
paid entertainment, while television, as it 
has developed in the United States, like 
radio, is chiefly an advertising medium in 
which motion pictures and other forms of 
free entertainment, are used to merchandise 
other persons’ products. However, motion 
pictures and television do have one element 
in common,—they draw their patronage 
from a common source,—persons seeking 
diversion (and, perhaps, education) through 
these media. As the amount of money which 
the members of the common pool have to 
spend for this purpose is constant over the 
years, there is competition between various 
commercial amusement media for both the 
members and the money which they have 
to spend. There is uncontroverted evidence 
in the record that the rise of television has 
affected adversely theatre attendance and 
that many persons would not pay to attend 
the motion picture theatres if they could 
secure entertainment of a similar character 
and quality free in their homes. Whether 
the loss can be estimated mathematically is 
unimportant. The important fact is, using 
once more the apt phrasing of Mr. Justice 
Brandeis, that, in the minds of the pro- 
ducers, the impact of free television was 
“the evil believed to exist.” ” 

Of the facts already detailed which in- 
duced this belief, the most significant were: 
(a) the desire to protect the interest of the 
producers in the chief source from which 
their income was derived,—the regular ad- 
mission-charging theatres,—and to prevent 
the ruinous effect on it of overlapping 
noncommercial exhibition of sub-standard 
16mm films, (b) the need to protect the 
unique and incalculable value of the pro- 
ducers’ backlog for reissuance and remak- 
ing, rather than dilute, dissipate and ex- 
haust it and destroy the stories from which 
the pictures were made by a quickly ac- 
celerated exploitation through other than 
theatrical means,—including television, (c) 
the possibilities of subscription television 
and (d) the insignificance of the revenue 
to be derived presently from other than 
theatre exploitation as compared with the 


4 Joseph Burstyn, Inc. Vv. Wilson, 1952, 343 


U.S. 495, 501-502. ; 
41 Chicago Board of Trade v. United States, 


supra Note 35. 
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losses, some predictable and some unpre- 
dictable, which the wider exploitation would 
entail. These are “legitimate business aims” 
and “competitive business considerations” 
of the type which the Supreme Court has 
recognized as warranting the adoption by 
prudent business men of restrictive plans 
of dealing.” Restrictive practices may vio- 
late the Sherman Act if “they abort yet 
unborn competitors,’ “ because the Act is 
aimed at the prevention of competition as 
well as its destruction. However, the 
restrictions involved here are not of this 
character. They seek to protect the inter- 
est of the producers in the income from 
old, established customers, who had been 
in the past and would continue to be in the 
future, its maim and irreplaceable source. 
A choice of this character is not an illegal 
exclusion of an actual or potential com- 
petitor. Rather it is a permissible prefer- 
ence of one over another of the kind which 
may result from any contract for “exclu- 
sive dealing.” *® The similarity between the 
methods adopted 
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“resulted from nothing more than a com- 
mon business solution of identical prob- 
lems in a competitive industry.” * 

These facts, fully elaborated in this opin- 
ion, lead to the conclusion that the practices 
as to distribution of 16mm films of which 
the Government complains (a) were rea- 
sonable, (b) were established separately 
and individually by each producer to meet 
identical conditions, and (c) were not the 
result of any contract, concert, combination, 
or conspiracy on the part of the defendants 
among themselves or with the co-conspira- 
tors or others to restrain commerce in 
16mm films in violation of §1 of the Sher- 
man Act.” 

Judgment will, therefore, be for the de- 
fendants that the plaintiff take nothing by 
its complaint against them or any of them 
and that the injunction and other relief 
prayed for therein be denied. Specific find- 
ings are indicated in the decision to be filed 
simultaneously. 


[f 68,206] Grand Central Camera Exchange, Inc. v. Eastman Kodak Co. 


In the New York Supreme Court, New York County, Special Term, Part III. 134 
N. Y. L. J., No. 105, page 8. Dated November 2, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Fair Trade Contracts—Validity—Negotiations with Nonsigner.—A non- 
signer, desiring a dealership to sell a fair trader’s products, failed to establish that he had 
entered into a fair trade contract in his action alleging that the fair trader refused to 


perform the alleged contract. 


The nonsigner had been requested by the fair trader to 


2 Times-Picayune Pub. Co. v. United States, 
1953 [1953 TRADE CASES f 67,494], 345 U. S. 
594, 622-623. ¥ 

#8 Times-Picayune Pub. Co. v. United States, 
supra Note 42. 

44 Associated Press v. United States, 1945 
[1944-1945 TRADE CASES { 57,384], 326 U. S. 
1, 13; and see, American Tobacco Co. v. United 
States, 1946 [1946-1947 TRADE CASES { 57,468], 
328 U. S. 781, 789; United States v. Griffith, 
1948 [1948-1949 TRADE CASES f 62,246], 334 
U.S. 100, 107. 

* Windsor Theatre Co. v. Walbrook Amuse- 
ment Co., supra Note 30, p. 799. 

«Theatre Hnterprises, Inc. v. Paramount 
Film Distribution Corp., 4 Cir., 1953 [1953 
TRADE CASES f 67,413], 201 F. 2d 306, 313. 
And see, Rushing v. Metro-Goldwyn-Mayer Dis- 
tributing Corp., 5 Cir., 1954 [1954 TRADE 
CASES { 67,832], 214 F, 2d 542. Apposite to the 
situation are the following: 

“Tt was not the purpose or the intent of the 
Sherman Anti-Trust Law to inhibit the intelli- 
gent conduct of business operations, nor do we 
conceive that its purpose was to suppress such 
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influences as might affect the operations of 
interstate commerce through the application to 
them of the individual intelligence of those 
engaged in commerce, enlightened by accurate 
information as to the essential elements of the 
economics of a trade or business, however 
gathered or disseminated.’? (Maple Flooring 
Ass’n. v. United States, 1925, 268 U. S. 563, 583) 
(Italics added.) 

“The restrictions imposed by the Sherman 
Act are not mechanical or artificial. We have 
repeatedly said that they set up the essential 
standard of reasonableness. * * * We have 
said that the Sherman Act, as a charter of 
freedom has a generality and adaptability 
comparable to that found to be desirable in 
constitutional provisions. It does not go into 
detailed definitions. Thus in applying its broad 
prohibitions, each case demands a close scrutiny 
of its own facts. Questions of reasonableness 
are necessarily questions of relation and de- 
gree.’ (Sugar Institute, Inc. v. United States, 
1936, 297 U. S. 553, 597, 600) (Italics added.) 
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conform to its fair trade contract. 


contract did not constitute a fair trade contract beween the parties. 


not offer to contract with the nonsigner. 
See Fair Trade, Vol. 1, J 3130.34. 


[Existence of Fair Trade Contract] 


GAVAGAN, Justice [In full text]: Defend- 
ant moves for summary judgment. The 
complaint contains three causes of action 
resting on a claim that plaintiff engaged in 
a fair trade agreement with defendant, has 
duly performed and is willing to perform, 
and that defendant has refused to perform. 
The claim of contract rests on the receipt 
from the defendant of its fair trade bulletin 
containing the terms of its fair trade agree- 
ment; demands by defendant of assurance 
that plaintiff would conform with the terms 
of the fair trade agreement in effect in this 
state which assurance plaintiff gave and 
thereby became bound by the agreement 
and performed it, all at defendant’s request. 


Cited 1955 Trade Cases 
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The fact that the nonsigner agreed to conform to the 


The fair trader did 


The exhibit attached to the complaint is 
not an offer to contract. Any response 
which plaintiff may have made amounted 
only to an offer to contract with defendant 
of which no acceptance is established. 
Plaintiff cannot transform communications 
relating to defendant’s fair trade program 
and demands upon plaintiff, a non-signer, 
to conform, into a contract under section 
369a of the General Business Law. Plain- 
tiff has failed to make a prima facie showing 
of the existence of a contract. Such efforts 
by plaintiff and negotiations between the 
parties which concerned plaintiffs desire for 
a dealership are not shown to have ripened 
into a contract. The motion is granted. 
Settle order. 


[J 68,207] United States v. Libbey-Owens-Ford Glass Co., et al. 

In the United States District Court for the Northern District of Ohio, Western 
Division. Civil Action No. 5239. Filed November 4, 1955. 

Case No. 822 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Licensing of Patents—Application for Determination of Reasonable Royalties.—A glass 
company had been ordered by a consent decree entered in a Government antitrust action 


to license its flat glass patents to any applicant upon a reasonable royalty basis. 


A license 


applicant’s petition for a determination of reasonable royalties was dismissed where the 


applicant requested the company to 


furnish it with a statement of the royalty rate 


assignable to each of the company’s patents, stated that it would decide which patents it 


wanted to license after reviewing the statement, and used the company’s pat 
the time that negotiations were taking place. 


ents during 
In the latter part of the nearly five year 


period during which such negotiations were taking place, the company filed a patent 
infringement suit against the applicant in another court. 
See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.30, 8401, 8421. 


For the plaintiff: Joseph E. McDowell and Alice Whaling. 


For the petitioner: 


Taylor, Cruey & Kelb, by George Taylor; William C. McCoy; 


and William C. McCoy, Jr., for Shatterproof Glass Co. 
For the defendant: Effler, Eastman, Stichter & Smith, by Roger H. Smith, and 
John L. Seymour for American Securit Company. 


For consent decrees entered in the 


Western Division, see 1948-1949 Trade Cases 


Opinion of the Court 
Order to Show Cause 
[Royalty Fees] 


Frank L. Kiors, District Judge [In full 
text]: Gentlemen, I want to thank you for 
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U. §. District Court, Northern District of Ohio, 


{62,323 and 1946-1947 Trade Cases {| 57,489. 


your thorough and able presentation of the 
issues here. I was much disturbed last 
August first when the Application for De- 
termination of Royalty Fees was filed and I 
set a date for at least a pre-trial confer- 
ence to inquire into it in order to find out 
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U.S. v. Libbey-Owens-Ford Glass Co. 


what it was all about. Subsequently, that 
assignment was vacated and I heard noth- 
ing further about the matter until the Anti- 
Trust Division came in some days ago and 
filed the instant Petition. 


[Correspondence Between Parties] 


I take it that there is no dispute about 
the genuineness of the correspondence that 
has passed between the parties, beginning 
early in 1951. 


I think the Court is justified in looking 
carefully at that correspondence and judg- 
ing it with a high degree of credibility, 
because it reflects truthfully the efforts, or 
lack of efforts, that were put forth over 
a period of nearly five years between these 
parties to arrive at some conclusion. It 
appears that after some correspondence in 
1951 and 1952, the flat statement was made 
upon the part of Shatterproof that it had 
given up any idea of utilizing any of the 
patents and engaging in the line of work 
that the patents would have permitted them 
to do. 


Following that, upon December 21, 1953, 
—that is almost three years after the initial 
correspondence between the parties,—this 
letter is written by the defendant to counsel 
for Shatterproof: 


“Tn October we had a talk concerning 
Shatterproof Glass Corporation taking a 
license from the American Securit Com- 
pany. Two months have now passed and 
I have heard nothing from you. We are 
informed that you are in production under 
our patents and we desire to know 
whether you will accept a license or 
whether you wish us to bring suit.” 


That was a blunt statement of inquiry 
that could not very well be avoided. 


On December 29, 1953, there came this 


answer: 


“You will recall that we requested in 
our letter of March 4, 1953, in accord- 
ance with the Final Judgment of the Dis- 
trict Court of the U. S. for the Northern 
District of Ohio, Western Division, a 
statement from American Securit Com- 
pany of the royalty attributable to each 
patent in the group. When we have 
this information, and in our opinion it is 
required by the order of the above court, 
we then can decide which of the particular 
patents owned by American Securit Com- 
pany Shatterproof Glass Corporation de- 
sires to use.” 
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Now, they don’t come in and say, | 


“We don’t want a license for patent num- 
ber so-and-so. We are not interested in 
your block license of patents. We want 
these particular several patents and we 
want you to name a fee on them.” 


They will decide, they say, which of the 
particular patents they want to take when 
they get the fee stated for each of the 
patents owned by American Securit. 

Continuing with the letter of December 
29, 1953, they say: 

“In the last paragraph of your letter 
of March 19, 1953, you mentioned that 
a suit brought by your company was then 
pending in Chicago. Will you please let 
us know the present status of that suit, 
whether or not the defendant has taken 
a license under any of the patents owned 
by American Securit and, if any license 
settlement or other adjustment of that 
suit has been made. Please provide me 
with full detail regarding the matter.” 
That appears to be parrying the thrust. 


Let us proceed: 


“From your letter of March 19, 1953, 
we presume that the licenses listed were 
entered into prior to the Toledo judgment 
and while some of the licensees had sub- 
stantial interest in your company. If any 
of these licenses were granted as a result 
of consideration by the Court under the 
above Final Judgment, please so inform us.” 


When you. take that letter by its four 
corners, there isn’t any answer given to the 
letter which it purports to answer. 


pehathase 


“Two months have now passed and I 
have heard nothing from you. We are 
informed that you are in production under 
our patents and we desire to know 
whether you will accept a license or 
whether you wish us to bring suit.” 


Let us go on to the next letter of January 
5, 1954, addressed to Shatterproof: 


“As I informed your Mr. William C. 
McCoy, Jr., when in my office in October 
1953 we are not issuing licenses under 
individual patents. However, we are pre- 
pared to do so, but the royalty will be 
the same as that provided for in the group 
license, namely, 2¢ a foot. We do not 
concede any obligation to apportion this 
royalty among the different patents.” 


The Court can well see how an attempt to 
so apportion might result in discrimination; 
it was not an evasive statement; it was a 
statement of fact. 


© 1955, Commerce Clearing House, Inc. 


i 


Number 38—107 
12-30-55 


Continuing: 

“As I informed your Mr. McCoy, Jr., 
the suit in Chicago was dismissed upon 
the payment by the defendant of substan- 
tial back damages and a change of struc- 
ture. We have not licensed the new 
structure and are free to bring suit against 
it when and as we decide to do so. 


“While I do not recognize any right of 
the Shatterproof Company to inquire into 
the license history of The American Se- 
curit Company, I will state that the only 
licensees of The American Securit Com- 
pany prior to the consent decree in Toledo 
were Libbey-Owens-Ford Glass Company, 
Pittsburgh Plate Glass Company and 
Blue Ridge Glass Corporation. None of 
the licensees have any financial interest 
in The American Securit Company. 


“This letter is merely a repetition of 
what I told Mr. McCoy, Jr. in October. 
I presume from the tone of your letter 
that you do not intend to take a license 
while acknowledging infringement of one 
or more of our patents. Unless you 
accept a license promptly, I shall be under 
the necessity of filing suit against you 
for infringement.” 


That is the second threat, and that comes 


on January 5, 1954. 


On February 11, 1954, a letter was sent 


by counsel for Shatterproof, which letter 
reads as follows: 


“Answering your letter of January 5, 
1954, we desire to obtain from you a 
statement of the royalty that would be 
required for each of the American Securit 
patents in order that we can determine 
which patents, if any, Shatterproof Glass 
Corporation may desire to use.” 


That does not seem to be a forthright 


Cited 1955 Trade Cases 70,971 
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patents that they will have no occasion 
to use in order to obtain a license under 
one or more other patents that contains 
claims to methods or devices that they 
may use. 

“Particularly answering the last para- 
graph of your letter, we do not acknowl- 
edge the use of any invention described 
and claimed in any of The American 
Securit Company patents by Shatterproof 
Glass Corporation.” 


At that point, February 11, 1954, they 
disclaim any use of any invention described 
and claimed in any of The American Securit 
Company patents. Yet, there isn’t any 
doubt but that at that time they were 
making use of the patents. Perhaps the 
disclaimer is made on the theory that they 
don’t acknowledge the validity of any of 
the American Securit patents. That theory 
seems to be borne out by the pleadings in 
the Maryland case, where the validity of 
the patents are attacked, chiefly because of 
alleged anticipation. 


Continuing: 

“In the next to the last paragraph of 
your letter you state that ‘none of the 
licensees have any financial interest_in 
The American Securit Company’. Our 
point was that some of the licensees did 
have substantial interests in The Amer- 
ican Securit Company at the time they 
obtained licenses from The American 
Securit Company. The cost to these 
licensees then operating under The Amer- 
ican Securit Company patents, therefore 
was reduced by their respective participa- 
tions in income to The American Securit 
Company with a net cost that would be 
materially less than present requested 
royalty rates.” 


position to take. They do not disclose 
which of the patents, if any, they desire to 
use. They want a price named on every 
patent and then they will make up their 
mind which, if any, they will use. 
Continuing with paragraph 2, 3 and 4 
of the letter of February 11, 1954, they say: 
“As you know, several of the basic 
patents on glass tempering have expired 
within the last few years and the only 


That, again, is begging the issue. 

“We note that Blue Ridge Corporation, 
although a licensee prior to the decree, 
is not now listed as a licensee in your 
letter of March 9, 1953. Please inform 
us as to whether or not Blue Ridge Glass 
Corporation is now manufacturing tempered 
glass to your knowledge and if it is, are 
they licensed?” 


What has that to do with the question of 


unexpired patents of which we have 
knowledge are directed to improvement 
patents of limited scope which appear not 
to be essential to the manufacturer of 
satisfactorily tempered glass, and for 
most of which alternatives are available. 

“We certainly do not intend to recom- 
mend to Shatterproof Glass Corporation 
the taking of a license under numerous 
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fair rates for royalty fees for the license 
of certain undisclosed patents which Shatter- 
proof might want to take? All of the corre- 
spondence seems to follow that pattern. 


Let us now turn to the next letter, which 
is dated January 20, 1955. This shows some 
irritation. It is addressed to Shatterproof: 
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“We regret to inform you of the death 
of Mr. Vernon M. Dorsey in the spring 
of 1954. We regret the interruption in 
the negotiations and will endeavor to pick 
them up where Mr. Dorsey dropped 
them. 


“We have undertaken to review all cor- 
respondence and we appear to find in 
your letter of February 11, 1954, which 
was your last on the subject, a departure 
from the general tenor of that which had 
preceded it. Permit us therefore to re- 
view the subject: 


“On March 20, 1951, Shatterproof Glass 
Corporation asked about the possibility 
of obtaining a license to make tempered 
glass. That letter, from Mr. Chase, was 
followed by a letter of April 9, 1951 and 
by that of May 21 from him. 


“On May 28, 1951, a standard license 
form was sent to Mr. Chase by Mr. 
Dorsey. All licensees have accepted this 
form. 


“On March 4, 1953, Mr. Chase sent 
American Securit a list of the particular 
patents under which Shatterproof desired 
licenses.” 


That was two years later. 


“Tt really seems to us that everything 
necessary for the grant of the license had 
been completed at that time. It is obvi- 
ously to your client’s advantage to get 
as many licenses as possible as the 
royalty does not change with the number 
of patents involved. The licensee is ade- 
quately safeguarded, so far as we can 
see, by the terms of the standard license, 
which conform to the requirements of 
the consent decree. 


“Frankly, your letter of February 11, 
1954 appears to have missed the point. 
The point is that Shatterproof asked for 
licenses, named the patents under which 
licenses were desired and American Se- 
curit Company offered a license under 
those patents, under others, and even 
under some belonging to Societe St. 
Gobain without increasing the royalty, 
(Mr. Dorsey’s letter of March 19, 1953 to 
Mr. Chase). If Shatterproof bends the 
glass, the Verlay and Forbes patents 
seem to be necessary. We understand 
from previous correspondence that Shatter- 
proof does bend the glass. As the offer 
obviates the necessity of taking an addi- 
tional license from another patentee, your 
objection is not understood. 


“We do not regard your inquiry into 
the internal structure of our client as 
proper. We do not believe it necessary 
to allay a baseless suspicion. 
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“We are also informed that your client 
is and has for some time past been infring- 
ing the very patents under which it 
requested licenses and others. Shatter- 
proof Glass Corporation is hereby notified 
to cease and desist from such infringe- 
ment forthwith.” 


That is the third threat to bring suit for 


infringement. 


“The decree of the court to which you 
have made reference does not make an 
applicant’s right to request a license into 
a cover for bold infringement; nor does 
it allow an applicant who is using many 
patents to limit his license to one of 
them. It does not require that a license 
shall be granted to a wilful infringer, but 
only to persons who apply for a license in 
good faith. The provision for reasonable 
royalty does not apply to mere infringers. 

“Our client had fully complied with the 
requirements of the consent decree on 
March 19, 1953. Your client has, through 
you, refused the proffered license without 
any statement of valid reason. 

“We think, however, that the proper 
way to settle this difficulty is to admit 
our inspectors to your plants to determine 
what patents are infringed, in addition 
to those under which you requested a 
license, then to issue the license under the 
specified patents on the royalty rate ini- 
tially proposed, with payment for past 
infringement, and with provision for future 
inspection from time to time. If you 
take a license under less than all the 
patents, it is only reasonable to permit 
our inspection to see that you limit your- 
selves to those particular patents. ‘Then, 
as your business and technology develops 
to the point where additional licenses are 
needed, you can obtain them at.an added 
reasonable royalty, the rate of which will 
be mutually negotiated at the time. This 


offer will remain open until February 5, 
1955 only.” 


The next letter is dated February 2, 1955, 


from Shatterproof: 


“This is to acknowledge your letter of 
January 20, 1955. 


“Shatterproof Glass Corporation first 
inquired about a license from American 
Securit in a letter dated March 4, 1953. 
In our opinion, Shatterproof has not yet 
received a reply from American Securit 
offering_a license within the terms of the 
Toledo Decree. This includes your letter 
of January 20. 


“To be specific, Shatterproof requested 
that American Securit assign a royalty 
rate to each of the patents and groups of 
patents listed in Mr. Chase’s ‘letter of 
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March 4, 1953. American Securit has 
steadfastly refused to assign royalty rates 
to individual patents and has insisted that 
Shatterproof pay a rate of 2¢ per square 
foot for all glass manufactured irrespec- 
tive of whether the manufacturing process 
used one or ten of the patents of Amer- 
ican Securit.” 

So far, that letter completely ignores the 
offer contained in the letter of January 29, 
1955; it completely ignores that offer and 
begs the question. 

“Rurthermore, the standard license form 
offered by American Securit does not con- 
form with Section XIV B of the Toledo 
Decree in that it contains additional and 
conflicting provisions.” 

They do not say which of the provisions 
conflict. They are now finding fault with 
the standard license form. 

Continuing: 

‘We see no point in discussing this 
matter in detail inasmuch as the license 
provisions are clearly set forth in the 
above noted section of the Decree. 

“Although we have not made a com- 
plete validity investigation of these pat- 
ents, it is our opinion that several of the 
patents under which we requested a license 
are invalid for lack of invention and for 
double patenting. Because of their doubt- 
ful status as valid patents, the requested 
royalty rates are unreasonable. 

“We do not intend to accept your offer 
of January 20, 1955. We are, of course, 
open to reasonable negotiation but must 
insist that you conform to the terms of 
the Toledo Decree and particularly that 
you assign specific royalty rates to each 
patent under which a license has been 
request[ed].” 


[Infringement Sut] 


A suit was filed in the District Court 
in the State of Delaware, as was promised, 
alleging infringement and asking for damages. 

An Answer was filed in which it was set 
up that they are using the patents on a 
non-royalty basis, royalty free, and when 
the suit there becomes pussing an applica- 
tion is filed here for determination of rea- 
sonable royalty rates. It is somewhat like 
a little fellow who annoys his neighbor’s 
boy, taunts and berates him, and finally puts 
a stick on his shoulder. When the other 
fellow knocks it off he runs to mamma and 
hides under her skirts. 
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[Petitions Dismissed] 


I don’t believe I want to accept jurisdic- 
tion under these circumstances. It seems 
to me the Court is being used as an alterna- 
tive recourse, as a last resort. 


I had a colored boy before me two or 
three years ago who had been apprehended 
under a warrant issued through the Fed- 
eral Bureau of Investigation, charging that 
he was a fugitive from justice. He was 
from the deep South. When I got into it 
I found that the usual course to provide 
for extradition had been followed before 
the Governor of the State. The Governor 
had heard the evidence and refused extradi- 
tion. Whereupon the government, at the 
instigation of the prosecuting attorney in 
some county in Mississippi came in here 
and wanted this Court to summarily deliver 
that young man for transportation to Mis- 
sissippi. I took the view then that I didn’t 
want to be used as a sort of backstop, that 
the regular method provided was extradi- 
tion, and that, having failed, they ought to 
abide by it and not run to their mamma 
when they got licked. You have much the 
same situation here. 

In that case, I was very severe on that 
young man. I placed him under $500 bond, 
permitted him to sign his own recognizance, 
and admonished him to report voluntarily 
to the Mississippi authorities within sixty 
days. I assume he reported, because I 
never heard anymore about the case. 

I think I will deny the request for injunc- 
tion and sustain the motion of defendant to 
dismiss the Petition. 

The Application of Shatterproof for de- 
termination of Reasonable Royalties is also 
dismissed. , 

Mr. McCoy, Sr.: If Your Honor please, 
is the Shatterproof Glass Company a party 
to the present proceeding, and if so, we 
would like to preserve our exceptions. 

Tue Court: I presume insofar as your 
application for the fixing of fees is con- 
cerned, that you are in here for that pur- 
pose, and the Court has dismissed that. 

You may appeal that dismissal if you so 
desire. 

Court will be in recess. 
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[] 68,208] Dr. G. H. Tichenor Antiseptic Company v. Schwegmann Brothers Giant 
Super Markets, et al. 


In the Court of Appeal, Parish of Orleans, State of Louisiana. No. 20590. Dated 
December 9, 1955. 


Appeal from the Civil District Court for the Parish of Orleans, Division “F”, No. 
327-966. Honorable ALEXANDER E. RAINOLD, Judge. 


Louisiana Fair Trade Act 


Fair Trade—Constitutionality of Louisiana Fair Trade Act—Nonsigner Provision— 
Delegation of Legislative Authority and Due Process—The Louisiana Fair Trade Act does 
not constitute an unconstitutional delegation of legislative power in violation of the 
Louisiana Constitution. The contention that the United States Supreme Court has char- 
acterized fair trade legislation as price fixing, that price fixing is a legislative function, 
and that therefore the authority to fix prices cannot be delegated to a manufacturer was 
rejected. There is a vast distinction between the fixing of a price on a staple and the 
fixing of a price on a trade-marked brand of a staple. Where a manufacturer, by his 
industry and skill or technical learning, has produced an article which is superior to other 
competing articles and, by his extensive advertising, has created an extraordinary demand 
for that article, there is nothing improper in permitting him to determine that if that 
article is sold below a certain price, the retailers who sell it will not be interested in 
pushing it and will make efforts to have the purchasing public buy competing articles on 
which the retailers will make a larger profit. Retailers are not compelled to buy such 
articles, and if the manufacturer establishes a minimum price so high that the public 
will not purchase it, the manufacturer, more than anyone else, will be the sufferer. 


In the enforcement of the Fair Trade Act, there is no deprivation of due process 
guaranteed by the Constitution. There is a reasonable substantial relationship between 
such price fixing and the public welfare. The public welfare is involved in the continuance 
in the manufacturing business of manufacturers who have established demands for such 
articles, and, therefore, there is no violation of constitutional due process in the enforce- 
ment of such legislation. Furthermore, the means adopted for the carrying out of the 
purpose are related to the purpose sought to be served by the Fair Trade Act. The manu- 
facturer, better than anyone else, knows at what price his goods must be sold if the 
interest of the public is to be maintained and if the interest of the retailer in selling the 
goods also is to be maintained. 


See Fair Trade, Vol. 1, J 3085.20, 3258.20. 
For the plaintiff: Jones, Walker, Waechter, Dreux & Poitevent by A. J. Waechter, Jr. 


For the defendants: 
and Saul Stone. 


Wisdom, Stone, Pigman & Benjamin; John Minor Wisdom; 


Amicus curiae: Henican, James & Cleveland, and Murray F. Cleveland for Louisiana 
State Pharmaceutical Association. 


For prior opinions of the Louisiana Court of Appeal, Parish of Orleans, see 1956 
Trade Cases {] 68,250; of the Louisiana Supreme Court, see 1955 Trade Cases 7 68,055; 
and of the Louisiana Civil District Court, Parish of Orleans, see 1954 Trade Cases { 67,773. 


On Application for Rehearing 
[Constitutionality of Lowisiana Act] 


GEORGE JANVIER, Judge [Jn full text]: In 
an application for rehearing counsel for re- 
spondents (Schwegmann Brothers) justifiably 
complain that we failed to comprehend and 
therefore did not discuss one of their most 
seriously argued contentions, i. e., that when 
our State Supreme Court, in Pepsodent Co. 
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uv. Krauss Co. [1940-1943 Trapeze CasEs 
1 56,210], 200 La. 959, 9 So. 2d 303, upheld the 
constitutionality of our Fair Trade laws there 
was not presented to it and therefore not con- 
sidered or discussed by it the contention that 
such Fair Trade laws constitute an unconstitu- 
tional delegation of legislative authority and 
are therefore violative of section 1, Article 
3 of our State Constitution. 
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[Delegation of Legislative Authority] 


Counsel direct attention to a well recog- 
nized principle to which our Supreme Court 
referred when, in City of Alexandria v. 
Alexandria Fire Fighters Ass’n, 220 La. 754, 
57 So. 2d 673, it said: 


“Tt is an elementary principle of consti- 
tutional law that legislative power, con- 
ferred under constitutional provisions, 
cannot be delegated by the Legislature 
either to the people or to any other body 
or authority. State v. Watkins, 176 La. 837, 
147 So. 8, citing Cooley’s Constitutional 
Limitations, 8th Ed., Vol. 1, pp. 224, 238, 
239, 240, 242, 244, 16 C. J. S., Constitu- 
co Law, sec. 133; 11 Am. Jur., Sec. 


Counsel then say that the application of 
this principle to the power to fix iprices) £e- 
quires a holding that such “price fixing” 
legislation constitutes an unconstitutional 
delegation of legislative authority . 


In support of their contention that the 
practice which is authorized by Fair Trade 
legislation is unconstitutional price fixing 
counsel direct our attention to Schwegmann 
Bros. v. Calvert Distillers Corp. [1950-1951 
TRADE CASES J 62,823], 341 U. S. 384, FNS 
Ct. 745, 95 L. Ed. 1035, in which the Supreme 
Court of the United States held that the 
Miller-Tydings Amendment to the Sherman 
Act did not authorize “price fixing” in 
Louisiana to the extent that a distributor 
or a manufacturer might prevent a non- 
signer from selling a trade-marked article 
at a price below the minimum or above the 
maximum price fixed in a contract with 
some other retailer. 


Counsel insist that, as a result of this 
decision, it is now established that such a 
practice as is contended for by the Tichenor 
Antiseptic Company is “price fixing” and 
that “price fixing” is per se a legislative 
function and that therefore the authority to 
fix prices cannot be delegated to a manu- 
facturer or a retailer, whether the article 
bears a trade name or a trade mark or not. 


We have concluded not to enter into a 
lengthy discussion concerning whether such 
legislation is or is not wise or economically 
sound, Much can be said and has been said 
on each side of this question. There can be 
no doubt that such a state statute, if not 
unconstitutional, permits the manufacturer 
of a trade-marked article to require that no 
such article shall be sold below the mini- 
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mum nor above the maximum price fixed 
by the said manufacturer or distributor, and 
that such prices, if fixed in a contract with 
one retailer, will bind all retailers and that, 
to that extent, such a practice constitutes 
the fixing of prices on that article. 


However, although the Supreme Court of 
the United States, in Schwegmann Bros. 
Giant Super Markets v. Calvert Distillers 
Corp., supra did characterize such legisla- 
tion as “price fixing,” it does not necessarily 
follow that our State Supreme Court would 
hold that it is an unconstitutional delegation 
of legislative authority to permit such price 
fixing. We adhere to the view that there is 
a vast distinction between the fixing of a 
price on a staple, such as sugar or rice or 
salt, and the fiixng of a price on a trade- 
marked brand of such a staple, such as 
Morton Salt or Godchaux’s Sugar or 
Mahatma Rice. 

Where a manufacturer, by his industry 
and skill or technical learning, has produced 
an article which is superior to other com- 
peting articles and, by his extensive adver- 
tising, has created an extraordinary demand 
for that article, we see nothing improper 
in permitting him to determine that if that 
article is sold below a certain price, the 
retailers who sell it will not be interested 
in pushing it and will make efforts to have 
the purchasing public buy competing articles 
on which the said retailers will make a 
larger profit. The retailers are not com- 
pelled to buy such articles and, if the manu- 
facturer establishes a minimum price so 
high that the public will not purchase it, 
the manufacturer, more than anyone else, 
will be the sufferer. 


During the oral argument our attention 
was directed to what counsel referred to as 
the Ingersoll Watch Company failure. We 
have not before us the facts to which 
counsel referred, but we can readily see that 
the results which were pictured as having 
occurred in that case might well occur in 
any case in which a manufacturer, who had 
established a tremendous demand for his 
trade-marked article, might permit it to be 
sold at a price which would destroy the 
interest of the retailers in selling it. 


We are told that in the Ingersoll case the 
Ingersoll Company, which had established | 
an overwhelming demand for the dollar 
watch, took the position that any retailer 
might sell its watches at any price fixed by 
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the retailer and that, as a result, the prices 
were fixed so low by some retailers that 
others, making practically no profit, com- 
menced to “push” other watches as being 
better than the Ingersoll so that they might 
make a more substantial profit, and we are 
told too that, as a result of this, in a very 
few years, the Ingersoll Company, which 
had been tremendously profitable, was forced 
into bankruptcy. This may not be the actual 
story of the Ingersoll watch, but it might 
well be the story of any trade-marked article 
if the minimum price is not permitted to be 
protected by the manufacturer. 


So far as one of the purposes of the legis- 
lation is concerned, we see little distinction 
between the Fair Trade law and the so- 
called Loss Leader Law (Unfair Sale Law) 
R. S. 51:422. It is true that the Loss Leader 
Law was primarily passed for the purpose of 
protecting the public against the practice of 
some retailers of selling goods at less than cost 
in order that the public might be attracted into 
the establishments and then charged exhorbi- 
tant prices for other articles. But surely the 
Loss Leader Law also afforded protection 
to the manufacturers of such well known 
articles, 


In considering the constitutionality of the 
Loss Leader Law our State Supreme Court, 
in Louisiana Wholesale Distributors Ass’n. 
Inc. v. Rosenzweig [1948-1949 TrapE CAsEs 
1 62,262], 214 La. 1, 36 So. 2d 403, quoted 
from Nebbia v. New York, 291 U.S. 502, 54 
SinCty 505,15 1697S Bid 940 480 Al eRe 
1469, as follows: 


“* * * And it is equally clear that if 
the legislative policy be to curb unre- 
strained and harmful competition by 
measures which are not arbitrary or dis- 
criminatory it does not lie with the courts 
to determine that the rule is unwise. With 
the wisdom of the policy adopted, with 
the adequacy or practicability of the law 
enacted to forward it, the courts are both 
incompetent and unauthorized to deal. 
The course of decision in this court ex- 
hibits a firm adherence to these principles. 
Times without number we have said that 
the Legislature is primarily the judge of 
the necessity of “such an enactment, that 
every possible presumption is in favor of 
its validity, and that though the court may 


hold views inconsistent with the wisdom 
of the law, it may not be annulled unless 
palpably in excess of legislative power. 
* * * The constitution does not secure to 
anyone liberty to conduct his business in 
such fashion as to inflict injury upon the 
public at large, or upon any substantial 
group of the people. Price control, like 
any other form of regulation, is uncon- 
stitutional only if arbitrary, discriminatory, 
or demonstrably irrelevant to the policy 
the legislature is free to adopt, and hence 
an unnecessary and unwarranted inter- 
ference with individual liberty.” 


Our conclusion on this issue is that to 
permit the manufacturer of such an article 
as is involved here to fix a minimum price 
does not constitute unconstitutional delega- 
tion of legislative authority. 


[Due Process] 


Counsel also complain that such legisla- 
tion constitutes a deprivation of due process 
guaranteed by the Constitution. This might 
be true if there were no reasonably substan- 
tial relationship between such price fixing 
and the public welfare. But, for the reasons 
we have already given, we believe that the 
public welfare is involved in the continuance 
in the manufacturing business of manufac- 
turers who have established demands for 
such articles, and that therefore there is 
no violation of constitutional due process in 
enforcement of such legislation. 

Nor do we think that the means adopted 
for the carrying out of the purpose are un- 
related to the purpose sought to be served 
by the statute. The manufacturer, better 
than anyone else, knows what price his 
goods must be sold if the interest of the 
public is to be maintained and if the interest 
of the retailer in selling the goods is also 
to be maintained. 

For these reasons we conclude that there 
is no deprivation of due process in the en- 
forcement of such legislation. 


[Application Denied] 


The rehearing requested is denied, but the 
right is reserved to each party to make fur- 
ther application for rehearing. 


Application for rehearing refused, 
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[] 68,209] Home Utilities Company, Incorporated v. General Electric Company. 


In the United States Court of Appeals for the Fourth Circuit. No. 7047. Argued 
November 9, 1955. Decided December 2, 1955. 


Appeal from the United States District Court for the District of Maryland, at 
Baltimore. CoLteMan, Chief Judge. 


Maryland Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Fair Trader’s Enforce- 
ment Policy.—The issuance of an injunction restraining a discount house from violating 
the provisions of the Maryland Fair Trade Act by selling a manufacturer’s articles below 
their established fair trade prices, and a ruling that the manufacturer exercised due dili- 
gence in preventing fair trade price violations and therefore was not precluded from 
enforcing its rights, was affirmed. 


See Fair Trade, Vol. 1, 3424, 3440.22. 
For the appellant: Melvin J. Sykes (Harry Silbert on the brief). 


For the appellee: David R. Owen (George D. Hubbard and Semmes, Bowen & 
Semmes on the brief). 


Affirming a decision of the U. S. District Court, District of Maryland, 1955 Trade 
Cases {[ 68,148. 


Before Parker, Chief Judge, Dosie, Circuit Judge, and BarkspALe, District Judge. 


[Issuance of Injunction Affirmed | 


Per Curram [Jn full text]: This is an 
appeal from a decree restraining a “dis- 
count” house from violating the provisions 
of the Maryland Fair Trade Act, Annotated 
Code of Maryland 1951, art. 83, secs. 102- 
110, by selling certain manufactured articles 
below the retail prices established for them 
by the manufacturer pursuant to the provi- 
sions of that act. The questions raised by 


Fair Trade Act, or whether it is precluded 
from relying on the act by reason of failure 
to use due diligence in that regard and in its 
dealings with wholesalers and distributors. 
We think that the evidence in the case 
clearly supports the decision of the trial 
judge as set forth in his opinion which is 
adopted as the opinion of this court. See 
General Electric Company v. Home Utilities 
Company [1955 TravE Cases { 68,148], 131 


F. Supp. 838. 
Affirmed. 


the appeal resolve themselves into one ques- 
tion, viz., whether the plaintiff has exercised 
due diligence to protect its rights under the 


[] 68,210] Sunbury Wire Rope Manufacturing Company v. United States Steel Cor- 
poration, et al. 

In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 16933. Filed July 15, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Where Suit May Be 
Brought—Proper Judicial District—Waiver of Improper Venue—State Laws.—A New 
Jersey corporation which obtained a revocation of its license to do business in Pennsyl- 
vania several months before being served with process in a private antitrust action brought 
against it in the United States District Court for the Eastern District of Pennsylvania, 
and which did not transact business in Pennsylvania for two years prior to the institution 
of the action, was entitled to the dismissal of the action on the ground of improper venue. 
The corporation did not waive its right to object to improper venue, although it consented, 
as required by Pennsylvania law, to the appointment of the Secretary of the Commonwealth of 
Pennsylvania to receive process on its behalf after the revocation of its license upon any 
liability incurred within the Commonwealth before such revocation. The corporation’s con- 
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sent to be sued in a state court under the above law is limited to the county in which the 
cause of action arose and therefore its consent to be sued ina federal court is limited to 
the federal district which includes the county in which the cause of action arose. A cause 
of action under the federal antitrust laws arises at the place where the plaintiff suffered 
the damage. In the instant action, the damage occurred, and hence the cause of action 
arose, in a county located in the Middle District of Pennsylvania. Under Pennsylvania 
law, venue of an action against a foreign corporation is in the county where its registered 
office or principal office of business is located or in a county where it regularly conducts 
business. Therefore, there was no county or federal district in Pennsylvania where venue 
would be proper. 


See Private Enforcement and Procedure, Vol. 2, 9008. 


For the plaintiff: Earl G. Harrison and Edward W. Mullinix, of Schnader, Harrison, 
Segal & Lewis, Philadelphia, Pa. 


For the defendants: John B. Martin of Duane, Morris & Heckscher, for U. S. Steel 
Corp.; Arthur Littleton of Morgan, Lewis & Bockius, for Youngstown Sheet & Tube Cox 
Philip H. Strubing of Pepper, Bodine, Frick, Scheetz & Hamilton, for Bethlehem Steel 
Co.; R. Sturgis Ingersoll, of Ballard, Spahr, Andrews & Ingersoll, for Jones & Laughlin 
Steel Corp.; Glenn A. Troutman and J. Wesley McWilliams of McWilliams, Wagoner & 
Troutman, for Union Wire Rope Corp. and Wire Rope Corp. of America, Inc.; John G. 
Williams and Charles J. Biddle of Drinker, Biddle & Reath for Detroit Steel Corp.; H. 
Francis DeLone of Barnes, Dechert, Price, Myers & Rhoads for John A. Roebling’s Sons 
Corp.; and Robert W. Harcke for Universal Wire Products, Inc. All of Philadelphia, Pas 


For a prior opinion of the U. S. District Court, Eastern District of Pennsylvania, see 
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Opinion 
[Venue—Motion to Dismiss] 


Grim, Judge [In full text]: The Roebling 
Securities Corporation seeks dismissal of 
this antitrust action as to it on the ground 
of improper venue. Roebling, a New Jersey 
corporation, had been licensed to do busi- 
ness in Pennsylvania, with its registered 
office in Philadelphia. Several months be- 
fore being served with process in the present 
action Roebling obtained a certificate of 
withdrawal from Pennsylvania, thus revok- 
ing its license to do business in this state. 
Roebling has done no business in Pennsyl- 
vania since 1952, two years before this ac- 
tion was brought. 


[State Law] 


Under these circumstances neither the 
special venue requirements of the Clayton 
Act! nor the general venue requirements 
of the United States Code’ have been satis- 
fied. However, in its application for with- 
drawal Roebling consented, as required by 
Section 1015 of the Pennsylvania Business 
Corporation Law (15 P. S. Sec. 2852-1015), 
that: 


115,U..S: ©. See, 22. 
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ca lawful process against it in any 
action or proceeding upon any liability or 
obligation incurred within the Common- 
wealth of Pennsylvania before the issu- 
ance of the certificate of withdrawal 
hereby applied for may be served upon 
the Secretary of the Commonwealth of 
Pennsylvania. after the issuance of such 
certificate of withdrawal.” 


The question to be determined is whether 
Roebling has waived its right to object to 
improper venue because of its limited ap- 
pointment of the Secretary of the Common- 
wealth to receive process on its behalf after 
issuance of the certificate of withdrawal. 


[Applicability of Consent to Federal 
Cause of Action] 


Neirbo Co. v. Bethlehem Shipbuilding Corp., 
308 U. S. 165 (1939), held that a foreign 
corporation had consented to be sued in the 
federal court in New York and had waived 
its right to object to improper venue in a 
diversity case by reason of its appointment 
of the Secretary of State of New York as its 
agent for service of process. Roebling con- 
tends that the Neirbo rule does not control 
the present case because a consent to be 


298 U.S. C. Sec. 1391(c); see Lipp v. National 
Screen Service Corp. [1950-1951 TRADE CASES 
J 62,760], 95 F. Supp. 66 (E, D. Pa. 1950). 
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sued pursuant to state law cannot be a 
consent to be sued in a federal court on a 
cause of action under the antitrust laws 
which is within the exclusive jurisdiction of 
the federal courts.* For purposes of the 
present motion, however, we shall assume 
the Neirbo rule to be applicable to the present 
case, 


[Acts Done Prior to Withdrawal] 


Roebling’s second contention is that in its 
application for withdrawal its consent to be 
subject to substituted service of “lawful 
process against it in any action or proceed- 
ing upon any liability or obligation incurred 
within the Commonwealth of Pennsylvania 
before the issuance of the certificate of with- 
drawal’ * includes only suits on causes of 
action arising out of acts done by Roebling 
within Pennsylvania prior to the withdrawal. 
Roebling has failed to produce any evidence 
in support of its contention and therefore 
has failed to sustain its burden of showing 
that no acts giving rise to a cause of action 
were done by it in Pennsylvania prior to 
withdrawal. For this reason Roebling’s sec- 
ond contention is overruled.® 


[Scope of Consent] 


Roebling’s final contention is that its con- 
sent to be sued in a state court under Sec- 
tion 1015 of the Business Corporation Law 
is limited to the county in which the cause 
of action arose and that therefore its con- 
sent to be sued in a federal district court is 
limited to the federal district which includes 
the county in which the cause of action 
arose. 

A cause of action under the antitrust laws 
arises at the place where plaintiff suffered 
the damage: Electric Theater Co. v. Twen- 
tieth Century-Fox Film Corp. [1953 TRADE 
Cases § 67,560], 113 F. Supp. 937 (W. D. 
Mo. 1953); Aero Sales Co. v. Columbia Steel 
Co. [1954 Trave Cases { 67,786], 119 F. Supp. 
693 (N. D. Cal. 1954); Seaboard Terminals 
Corp. v. Standard Oil Co., 24 F. Supp. 1018, 
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1020 (S. D. N. Y. 1938), aff'd per curiam, 
104 F. 2d 659 (2d Cir. 1939). In the Electric 
Theater case the court relied on 15 U. S. C. 
Sec. 15, which gives a private right of action 
to any person “injured in his business or 
property” as a result of a violation of the 
antitrust laws. Judge Ridge said (113 F. 
Supp. at p. 940): 


“Since, therefore, plaintiff's private right 
of action necessarily accrued when, and 
only when, it was injured in its business 
or property, tt follows that the right of ac- 
tion here asserted ‘originated’ where sad 
business and property was located, viz., in 
Kansas. Even though proof of conspiracy 
is a fundamental burden which plaintiff 
must assume, the fact that such con- 
spiracy, if true, took place outside of 
Kansas does not preclude a finding that 
plaintiff's cause of action originated in 
Kansas. Plaintiff’s cause of action is not 
derived from the mere conspiracy charged, 
but from the damage proximately result- 
ing therefrom.” (Italics supplied.) 


In its complaint in the present case plain- 
tiff claims as damages the total loss of the 
value of its business together with a loss of 
profits. These losses ocurred in Sunbury, 
Pennsylvania, within Northumberland County. 
Hence the cause of action asserted herein 
arose in the Middle District of Pennsylvania 
which includes Northumberland County. 


Roebling points out that under Pennsyl- 
vania Law venue of actions against foreign 
corporations is governed by Rule 2179 of the 
Rules of Civil Procedure and Section 1011 
of the Business Corporation Law, 15 P. S. 
Sec. 2852-1011. Rule 2179 provides in part: 


“(a) Except as otherwise provided by 
Act of Assembly . . ., a personal action 
against a corporation . . . may be brought 
in and only in 

“(1) the county where its registered 
office or principal office of business is 
located; or 


“(2) a county where it regularly con- 
ducts business.” 


See, e. g., Roger v. A. H. Bull & Co., Inc., 
170 F. 2d 664 (2d Cir. 1948); 3 Moore’s Federal 
Practice, par. 19.04[3], pp. 2131-32. 

4 Section 1015 of the Pennsylvania Business 
Corporation Law, 15 P. S. Sec. 2852-1015. In 
its application for a certificate of authority 
Roebling, pursuant to 15 P. S. Sec. 2852-1004(6), 
agreed “‘that service of process upon the Secre- 
tary of the Commonwealth shall be of the same 
legal force and validity as if served on the cor- 
poration, and that the authority for such service 
of process shall continue in force as long as any 
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liability remains outstanding against the corpo- 
ration in this Commonwealth.’’ The same lan- 
guage appears in Section 2852-1011, which deals 
with service of process against a foreign corpo- 
ration upon the Secretary of the Commonwealth. 

5 Furthermore, it is doubtful that the phrase 
“any liability or obligation incurred”’ is limited 
in meaning to causes of action based on acts 
done by Roebling within Pennsylvania. Cf. 
Carlton Properties, Inc. v. 328 Properties, Inc., 
24 L. W. 2009 (N. Y. Sup. Ct. decided June 22, 


1955). 
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Because Roebling has had no registered of- 
fice in Pennsylvania since issuance of the 
certificate of withdrawal and has done no 
business here since two years before this 
suit was started, there is no county (or 
federal district) in Pennsylvania where venue 
of the present action would be proper under 
Rule 2179. 


Section 1011 of the Business Corporation 
Law provides in part: 


“A. Service of process against a quali- 
fied foreign business corporation, upon 
the Secretary of the Commonwealth, shall 
be made by the Sheriff of Dauphin County 
by leaving the fee the plaintiff is required 
by law to pay to the Secretary of the 
Commonwealth for this service, and two 
copies of the process at the office of the 
Secretary of the Commonwealth 
Such process may be issued by any court, 
magistrate, or justice of the peace having 
jurisdiction of the subject matter of the 
controversy in any county of the Com- 
monwealth in which the corporation shall 
have its registered office, or in the county 
in which the right of action arose... 
Where process is issued against such for- 
eign business corporation by any court 
of the United States empowered to issue 
such process under the laws of the United 
States, the Secretary of the Common- 
wealth is authorized to receive such proc- 
ess in the same manner as herein provided 
for process issued by courts of this Com- 
monwealth.” 


Since Roebling had no registered office 
within Pennsylvania after issuance of the 
certificate of withdrawal and since its right 
of action arose in the Middle District of 
Pennsylvania, Roebling’s waiver of federal 
venue is limited to the Middle District of 
Pennsylvania. It has not waived improper 
federal venue in the Eastern District of 
Pennsylvania. 


This precise question was before the Dis- 
trict Court for the Western District of Mis- 
souri in Bird v. J. M. Farrin & Co.,4 F.R. D. 
257 (1945), a Fair Labor Standards Act 
case. There defendant, an Illinois corpora- 
tion, in procuring a license to do business 
in Missouri established and maintained a 
“registered office’ at St. Louis, Missouri 
(in the Eastern District of Missouri) and 
appointed a “registered agent” whose busi- 
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ness office was identical with its “registered 
office.” Suit was brought in the Western 
District of Missouri. Domestic corporations 
and foreign corporations alike are amenable 
to suit under the Missouri law only in the 
county where the cause of action accrued 
or in the county where such corporations 
have an office or agent for the transaction 
of their usual and customary business. The 
cause of action did not accrue in the West- 
ern District and there was no office or agent 
of the defendant in the Western District. 
The Court held that under these facts and 
under Missouri law defendant had not con- 
sented to venue in the Western District 
where the action was brought. 


The Bird case is directly on point and will 
be followed in the present case. It should 
be noted moreover that Roebling’s consent 
to be sued is even more limited than was the 
consent in the Bird case, since Roebling in 
obtaining a certificate of withdrawal in ei- 
fect revoked its consent to be sued in the 
county where its registered office was lo- 
cated and restricted its consent to venue in 
the county (and federal district) in which 
the cause of action arose. 


The rule followed in the Bird case is 
clearly stated in 3 Moore’s Federal Practice 
(2d Ed, 1953), Par. 19.04 at page 2127: 


79 


. if the defendant’s consent to be 
sued is not state-wide, and the state con- 
tains two or.more federal districts, then 
there is a waiver only as to a suit in the 
federal district court embracing the geo- 
graphical area of the state where the de- 
fendant consented to be sued. The result 
is, of course, otherwise where the consent 
is state-wide, and the defendant can be 
sued in any federal district court of the 
state.” 


Plaintiff points to the inconvenience re- 
sulting from limiting waiver of venue in ac- 
cordance with this rather technical rule. 
This, however, is a problem to be resolved 
by the Legislature or Congress and not by 
the courts. 


[Action Dismissed] 


For the foregoing reasons, the motion of 
the Roebling Securities Corporation to dis- 
miss this action as to it for improper venue 
will be granted. 


© 1955, Commerce Clearing House, Inc. 
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In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1955. Nos. 10839 through 10842, respectively. Dated December 1, 1955. 


Petitions for review of order of the Federal Trade Commission. 


Federal Trade Commission Act and Robinson-Patman 
Price Discrimination Act 


; Unfair Practices—Conspiracy To Fix Prices—Zone Pricing System and Uniform 
Pricing Practices—Sufficiency of Evidence—A Federal Trade Commission finding that 
manufacturers of lead pigments and allied products conspired to fix and control the prices 
and bases for the sale of lead pigments was held to be supported by substantial evidence. 
Evidence that manufacturers met in committees of an association and discussed all ele- 
ments of pricing and sales practices affecting the industry supported the conclusion that 
there were wide areas of tentative agreement upon revisions of such practices. The 
evidence sustained the finding that all of the manufacturers adopted the zone system of 
pricing. Price cards and other exhibits tended to show that zoning, and other aspects of 
uniform pricing, were uniformly adopted practically simultaneously by all of the manu- 
facturers, and that changes in certain details from time to time were put into effect by 
all of the manufacturers practically simultaneously. The inference of agreement, if not 
necessarily impelled by this evidence, was certainly a reasonable one which the Com- 
mission as the trier of fact was entitled to draw. 

See Unfair Practices, Vol. 2, $5035.40, 5035.56, 5035.66, 5035.90. 


Unfair Practices—Conspiracy To Fix Prices—Evidence of Varying Prices—Relevancy. 
__A Federal Trade Commission order prohibiting manufacturers from conspiring to fix 
prices of lead pigments was affrmed. The manufacturers’ contention that evidence of 
sales prices which varied from card prices refutes a finding of conspiracy was rejected. 
Off-card sales represented only a minute percentage of the hundreds of sales reflected in 
invoices included in the record, and, in another field, such sales represented substantially 
uniform price concessions to certain large buyers to discourage them from producing 
their own supplies. A finding of unbending price uniformity is not a requisite to a finding 
of conspiracy to control prices. Any device which has the purpose and effect of fixing 
prices to consumers is an illegal restraint of trade. The same principle applies to evidence 
that the manufacturers’ bids on government contracts frequently were not uniform. It is 
unlawful to fix prices even though other facets of normal competition remain. 

See Unfair Practices, Vol. 2, 5035. 

Unfair Practices—Conspiracy To Fix Prices—Evidence—Conscious Parallelism.—A 
Federal Trade Commission order prohibiting manufacturers from conspiring to fix prices 
in the sale of lead pigments was affirmed. The contention that one of the manufacturers 
is a price leader in the lead pigments field and that the other manufacturers merely meet 
its prices in order to stay in business was rejected. Although parallel business behavior 
among competitors is not illegal per se, a protective mantle of “conscious parallelism” 
cannot clothe with immunity a system employed by substantially all the members of an 
industry whereby all offer their products for sale at any given time and at any given point 
throughout the nation at identical prices, without regard to differences in shipping costs. 


Such a pricing structure is so arbitrary and artificial as to negative an inference of innocent 
parallel behavior and to require an inference of prearrangement in view of evidence that 
all of the manufacturers participated in discussions in which they explored the advantages 


of the very pricing practices which shortly later they adopted. 
See Unfair Practices, Vol. 2, | 5035. 
Unfair Practices—Acquisition of Stock or As 


Order.—A_ Federal Trade Commission order prohibi 
from acquiring any ownership of stock or properties o 


sets—Sufficiency of Evidence To Support 
hibiting a manufacturer of lead pigments 
f any of its competitors was set 
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aside on the ground that it was not supported by the Commission’s findings. The Commis- 
sion’s ultimate finding of incipient monopoly was based upon occurrences concluded more 
than twenty years before the order was entered, and there was no evidence of a present 
intent on the part of the manufacturer to swallow up competition. 


See Unfair Practices, Vol. 2, J 5017. 


Price Discrimination—Zone and Quantity Differentials—Evidence of Effect upon 
Competition—A Federal Trade Commission order prohibiting manufacturers of lead pigments 
from discriminating in prices through the use of zone pricing methods and quantity dis- 
counts was affirmed. The Commission did not have to prove concretely that the manufac- 
turers’ differentials had an unlawful effect upon competition. Evidence of a probability 
that discrimination in price between competing purchasers will have the effect of injuring 
competition is sufficient to support a finding of a violation. 


See Price Discrimination, Vol. 1, J 3505.495, 3508.399, 3508.400. 


Price Discrimination—Zone Pricing—Discrimination Between Buyers in Different 
Zones.—A Federal Trade Commission order prohibiting manufacturers, with respect to 
white lead-in-oil sales, from discriminating in price in favor of certain dealers by selling 
their products at a single price within a par zone and at premiums above such price to 
dealers located outside the zone was affirmed. The evidence indicated that competition was 
keen between dealers in paint products and that there was more than a reasonable possi- 
bility that competition would be likely to cross the arbitrary zonal walls which the manu- 
facturers erected. The barriers which dictated the location of the zonal boundaries were 
those due to the location of plants of one or more of the manufacturers and to possibly 
other considerations known only to the trade. The inference that this division probably 
would have the deleterious effect on competition which Section 2(a) of the Clayton Act, 
as amended, proscribes, is certainly a reasonable one which the Commission was entitled 
to make. 

See Price Discrimination, Vol. 1,  3505.390, 3508.399. 


Price Discrimination—Zone Pricing—Quantity Differential—Discrimination Between 
Buyers in Different Zones—Injury to Competition——A Federal Trade Commission finding 
that manufacturers of lead pigments, in respect to dry white lead sales, discriminated in 
price by offering a product for sale to all customers within a par zone at a price below 
that offered to dealers outside the zone was not supported by the evidence. Although 
there was substantial evidence of a highly competitive relationship between the buyers of 
the product, there was no evidence that competition did in fact exist between the buyers of 
the product in one zone and the buyers in the other zone. 


However, this was not held to be true as to a quantity differential. The evidence 
indicated that a large proportion of the buyers were concentrated in and around certain 
centralized districts, that one or more of the manufacturers operate lead plants in 
each of these areas, that shipments to such buyers were generally by local cartage, and 
that the premium for certain shipments bore no reasonable probability of injury to com- 
petition. The latter was a justifiable inference which the Commission was entitled to 
draw from this evidence. 


See Price Discrimination, Vol. 1, J 3505.390, 3508.399, 3508.400. 


Price Discrimination—Zone Pricing—Injury to Competition—A Federal Trade Com- 
mission order prohibiting manufacturers, with respect to lead oxides sales, from discrimi- 
nating in price in favor of certain customers by selling carload lots to all customers in a 
par zone at a uniform delivered price below that accorded to purchasers in each of three 
premium zones was affirmed, although the evidence as to the fact of competition and the 
effect of differentials was conflicting. 


See Price Discrimination, Vol. 1, J 3505.390, 3508.399. 

Federal Trade Commission Enforcement and Procedure—Cease and Desist Order— 
Validity—Respondent Not Engaged in Business in Industry Subject to Order—Activities 
of Subsidiaries.—A complaint charging manufacturers with conspiring to fix prices of, and 
discriminating in prices in selling, lead pigments should not have been issued against a 
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company which did not engage in business in the lead pigments field. The Commission’s 
finding that the company engaged in the field through its wholly-owned subsidiaries was 
not supported by substantial evidence. No evidence was presented to prove domination 
of the closely correlated operations of the subsidiaries by the common parent. To support 
a finding of substantial identity, there must be evidence of such complete control of the 
subsidiary by the parent as to render the former a mere tool of the latter and to compel the 
conclusion that the corporate identity of the subsidiary was a mere fiction. 


See Unfair Practices, Vol. 2, 1 5201; FTC Enforcement and Procedure, Vol. 2, § 8801. 


Federal Trade Commission Enforcement and Procedure—Cease and Desist Order— 
Validity—Withdrawal from Business in Industry Subject to Order After Issuance of Com- 
plaint—The issuance of an order prohibiting violations of the Clayton Act, as amended, 
and the Federal Trade Commission Act in the lead pigments field against a company was 
held arbitrary where the complaint was filed in 1944 and an amended complaint in 1946, 
the company ceased to be engaged in business in the field in 1946, the order was issued in 
1953, and the company had not re-entered the field. There was nothing in the record to 
support any reasonable anticipation that the company would re-enter the field. 


See Unfair Practices, Vol. 2, 15201; and FTC Enforcement and Procedure, Vol. 2, 


q 8801. 

Federal Trade Commission Enforcement and Procedure—Cease and Desist Order— 
Validity—Scope of Order.—A Federal Trade Commission order which provided that “each 
of the respondents, its officers, agents, representatives, and employees, in or in connection 
with the offering for sale, sale or distribution of lead pigments in commerce * * * cease 
and desist from quoting or selling lead pigments at prices calculated or determined in 
whole or in part pursuant to or in accordance with a zone delivered price system for the 
purpose or with the effect of systematically matching the delivered price quotations or the 
delivered prices of other sellers of lead pigments and thereby preventing purchasers from 
finding any advantage in price in dealing with one or more sellers as against another,” 
was set aside on the ground that it was beyond the power of the Commission. The 
respondents contended that the individual use of the zone delivered price method was 
not found by the Commission to be an unfair method of competition and that the Commis- 
sion is without power to prohibit behavior which has not been found to be unlawful. The 
grant of the power in Section 5 of the Federal Trade Commission Act is expressly restric- 
tive, and the Commission may exercise only such powers as are granted to it by statute. 
An order must be restricted to a prohibition of unfair methods of competition found to 
exist. In the instant action, the Commission expressly points out that it had not considered 
the individual use of the zone system. The Commission contention that the order does not 
restrain all individual use of the zone price system but only that which has the effect of 


“systematically matching the prices” of a competitor at a particular designation was re- 


jected because there was no complaint, no hearings, and no findings relative to the effect 
of such parallel individual actions. 
See Unfair Practices, Vol. 2, f 5035.56; FTC Enforcement and Procedure, Vol. 2, f 8621. 
Miles G. Seeley, Chicago, Ill., and James D. Ewing and Eugene 
L. DuBose, New York, N. Y., for National Lead Co. Miles G. Seeley, Chicago, IL, for 
Sherwin-Williams Co. Nathan S. Blumberg, Jacob Logan Fox, Wallace R. Sollo, Chicago, 
Ill., and Edmund P. Wood, Cincinnati, Ohio, for Eagle-Picher Company. Harlan L. 
Hackbert, Chicago, Ill. for Anaconda Copper Mining Co. Horace G. Hitchcock, New 
York, N. Y., for Anaconda Copper Mining Co. and International Smelting and Refining Co. 
For the respondent: Robert B. Dawkins and James E. Corkey, Washington, D. C. 
Modifying and affirming a Federal Trade Commission cease and desist order in Dkt. 


5253. 

Before LInpLEY, SwAIM, and SCHNACKENBERG, Circuit Judges. 
desist order entered by the Federal Trade 
Commission on an amended complaint chare- 
ing them and the Glidden Company with 
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For the petitioners: 


[FTC Order—Review] 


LinpLey, Circuit Judge [Jn full text]: 
Petitioners seek to set aside a cease and 
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violation of Section 5 of the Trade Com- 
mission Act, 15 U..S:;G §45(a), andy Sec- 
tion 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Price Discrimina- 
HOT PACH lO Wi tS Cars One COUNT al otmtiie 
complaint, filed April 12, 1946, charged that 
petitioner, National Lead Company, had 
violated and was violating ‘Section 5 * * * 
by monopolizing, attempting to monopolize 
and acting to control the sale of lead pig- 
ments and the prices thereof in commerce”, 
and that all named parties were violating 
the Act by combining and conspiring “among 
themselves and with each other” for the 
purpose and with the effect of eliminating 
competition in prices and terms of sale of 
lead pigments in commerce. Count II charged 
all parties with discrimination in prices by 
means of various zone pricing methods and 
quantity and functional discounts. 

Various attacks are made upon the validity 
of the order, or portions thereof, addressed 
to the alleged insufficiency of the evidence 
to support the findings and to the scope of 
the order. Some of the questions posed 
apply only to a single petitioner, while 
others are applicable to all. 


I. Propriety OF THE ORDER AGAINST 
ANACONDA COPPER 


We shall first dispose of the contention 
of petitioner Anaconda Copper Mining Com- 
pany that the order cannot stand as to it, 
based on its assertion that it has never 
engaged in the industry as a producer, dis- 
tributor or otherwise. In 1919, Anaconda 
Lead Products Company, a wholly owned 
subsidiary of Anaconda Copper, began pro- 
duction of lead pigments. International 
Smelting & Refining Company, another 
wholly owned subsidiary, acquired all the 
assets of Anaconda Lead in 1936 and there- 
after, until 1946, engaged in production of 
certain lead pigments which were sold by it 
and by Anaconda Sales Company, a third 
subsidiary of Anaconda Copper.  Inter- 
national was a respondent in the proceed- 
ing and is one of the petitioners here. 
Anaconda Lead (dissolved in 1936) and 
Anaconda Sales are not parties. 


At the conclusion of the evidence in sup- 
port of the complaint, Anaconda moved to 
dismiss as to it, urging that the evidence 
failed to show that it had ever engaged 
in manufacture or sale of the products. 
The Commission denied the motion, hold- 
ing that Anaconda had been engaged in the 
pigments field “through its wholly owned 
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subsidiaries.” The Commission found that 
International and Anaconda Lead “were in 
fact mere operating divisions of respondent 
Anaconda, with no substantial separate 
identity of their own,’ and that all their 
acts and those of Anaconda Sales were those 
of Anaconda. On this basis, the cease and 
desist order was directed against Anaconda 
Copper. 


We have searched in vain for evidence 
of a substantial character to support the 
findings on this phase of the case. Though 
the record shows that International, Anaconda 
Lead and Anaconda Sales are wholly owned 
subsidiaries of petitioner and in September 
1947, at a date after International had 
withdrawn from the field, Anaconda, Ana- 
conda Sales and International were con- 
trolled by interlocking boards of directors 
and officers, there is no evidence which mili- 
tates against the existence and activity of 
these subsidiaries as separate entities at any 
time pertinent to this inquiry. Thus, though 
the evidence tends to prove the incidents 
of a parent-subsidiary relationship, a fact 
which has never been in dispute, the closely 
correlated operation of International and 
Anaconda Sales reflects no sinister conno- 
tation of domination by their common par- 
ent, keeping in mind that the only function 
for which Anaconda Sales was organized 
was to sell products produced by Interna- 
tional in certain western states in which 
the latter was not licensed to do business. 


These sparse gleanings from the record 
fail to support the Commission’s finding of 
substantial identity. To come within the 
applicable rule, there must be evidence of 
such complete control of the subsidiary by 
the parent as to render the former a mere 
tool of the latter, and to compel the con- 
clusion that the corporate identity of the 
subsidiary is a mere fiction. Press Co. v. 
NOL i Be, WSe Ee 2d937. at 946-94 facent: 
denied 313 U. S. 595 (CA-DC); Owl Fumi- 
gating Corp. v. California Cyanide Co., Inc., 
30 F. 2d 812 (CA-3). Such a finding has 
no substantial support in this record. The 
complaint should have been dismissed as to 
this petitioner. 


II. THe Conspiracy FINDINGS 


[Defendants—Products] 


The principal question raised by the re- 
maining petitioners is whether the Com- 
mission’s findings that the parties conspired 
to fix and control the prices and bases for 
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sale of lead pigments is supported by sub- 
stantial evidence. The parties are National 
Lead Company, Eagle-Picher Lead Com- 
pany, together with its affiliate Eagle-Picher 
Sales Company, The Sherwin-Williams Com- 
pany and International Smelting & Refining 
Company. The Glidden Company, though 
not a petitioner, was also charged as a 
co-conspirator. All are engaged in ihe 
production, sale and distribution of lead 
pigments. National is the leader and pro- 
duces some 50% or more of the domestic 
production. Its nearest competitor, Eagle- 
Picher, accounts for a substantial part of 
the remaining 50%, while each of the other 
companies occupies a relatively minor posi- 
tion in the industry. 


The three principal products included in 
the lead pigments category are dry white 
lead, white lead-in-oil* and the lead oxides, 
red lead and litharge. White lead is used 
principally as a base in paints and its chief 
market lies in the demands of manufac- 
turers of mixed paints. White lead-in-oil 
is a semi-mixed paint consumed principally 
by the individual painter or painting con- 
tractor who prefers to mix his own paints. 
The oxides are used mostly by the battery 
industry as the basic constituent in the man- 
ufacture of plates. 


Throughout the record, a clear distinction 
is drawn between the several parties’ re- 
spective actions in sales of each of the three 
kinds of pigments. Although the evidence 
as to practices in each of these fields differs, 
there are, nevertheless, certain threads of 
similarity in the methods employed by the 
various petitioners which render it practical 
to treat the conspiracy question as a unit, 
pointing out, wherever necessary, the ap- 
plicability or inapplicability of a particular 
evidentiary segment to one or more of the 
several petitioners. Each engages in the 
production of white leads and oxides, except 
that International confines its activities to 
white leads and has never produced oxides.” 
Unless otherwise noted, all facts narrated 
and all statements pertinent thereto apply 
to all petitioners alike, except that factual 
statements and discussion which relate 
solely to the oxides apply to all petitioners 
except International. 
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[FTC Findings] 


The facts as found by the Commission 
follow. Prior to 1933 no standard pricing 
system was employed in the industry. Each 
producer established its own practices as to 
prices and conditions of sale. For the most 
part, with respect to delivered sales prices, 
each employed its own system of pricing, 
based on shipping differentials from centrally 
located warehousing points. For example, 
National’s lists from 1920, until 1933, include 
some 589 different cities in 40 states, which 
it, from time to time, used as free delivery 
or equalization points. The practices of 
other petitioners differed quite widely. 


In 1933, however, each petitioner partici- 
pated in discussions looking to the adoption 
of a code of fair competition under the pro- 
visions of the National Industrial Recovery 
Act. These discussions occurred in two 
committees set up by the Lead Industries 
Association, one to draft a code for white 
lead-in-oil marketing and the other a code 
for the dry pigments, including dry white 
lead. Discussion within each group dealt 
with a wide range of subjects relating to 
prices, freight, quantity and quality differ- 
entials and terms and conditions of sales. 
Tentative agreements, at least, were reached 
as to terms of the proposed code, including 
an agreement to sell pigments only on a 
delivered price basis. 


With respect to white lead-in-oil, prices 
were to be based on a system of par and 
premium zones, sales were to be made by 
agency or consignment methods of mer- 
chandising, and premium differentials in 
steps amounting to %4 cent per pound on an 
ascending scale were to be added on sales 
in 50, 25 and 12% pound containers over 
the price based on the norm of a 100 pound 
container. For dry white lead, a zone sys- 
tem of pricing was approved, as was a 4 
cent per pound premium to be added to 
less-than-carload shipments of less than 20 
tons. In effect, the committee agreed not 
to adopt uniform conditions for sales, on 
advice of counsel that to do so might amount 
to a violation of the antitrust laws. Instead, 
an alternative course was suggested, namely, 
that one or more of the parties put into 
effect the uniform terms under discussion, 


1 This term, when used herein, includes all 
the so-called keg products, red lead-in-oil, etc. 
The keg products are used principally as pig- 
ments for paints, and marketing practices for 
these products are the same as those employed 
in marketing white lead-in-oil. 
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2Tnternational withdrew from the pigments 
field entirely in 1946. Its contentions based on 
this fact are subsequently considered herein. 
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which the others might follow. Agreements 
in the group considering oxide sales dealt 
with separate zone systems for carload and 
L.C.L. sales, including a standard price for 
carload sales pegged on the cost of pig 
lead as shown by daily quotations of the 
American Smelting & Refining Company,’ 
a price for L.C.L. sales based on a premium 
differential over the carload price and a 
premium differential to be added to the 
price of red lead containing a PbO. content 
of 95% or higher. 


Certain of these provisions were included 
in the code, while others apparently never 
reached that stage. The code, though 
adopted, never became operative, however, 
inasmuch as petitioners, immediately upon 
its adoption, sought and obtained exemption 
from its terms. 


The Commission found that petitioners, 
during the NRA _ discussions, agreed to 
“cooperatively revise the pricing practices” 
in the industry in such a manner as to 
constitute a violation of the Trade Com- 
mission Act, and effectuated that agreement 
by adopting uniform methods of pricing 
and sales throughout the United States. 
Practices found to have been put in effect 
pursuant to that plan in the sale of white 
lead-in-oil follow. Beginning in early 1934, 
petitioners began pricing the product on a 
uniform, delivered card price basis in a 
par zone enclosing all the area bounded 
roughly by the western borders of the States 
of Wisconsin and Illinois and by the south- 
ern boundaries of the States of Kentucky, 
West Virginia, Maryland and Delaware, but 
including the City of Saint Louis, Missouri, 
and the San Francisco area of California. 
The remainder of the nation was divided 
into some 7 premium zones in which pre- 
miums ranging from 12% cents to $1.00 per 
cwt. were added to the par zone selling 
price. About the same time, petitioners, 
except Sherwin-Williams, adopted a con- 
signment method of selling, under which 
stocks were consigned to dealers to be sold 
at the standard card price, plus premiums, 
if any, on a commission basis. Thirdly, a 
quantity differential was imposed upon sales 
in container sizes less than 100 pounds as 
follows: %4 cent per pound on 50 pound, % 
cent per pound on 25 pound and % cent 
per pound on 12% pound containers. One 
variation was noted by the Commission, 
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viz., International, Sherwin-Williams and 
Glidden systematically fixed their card prices 
to dealers for white lead-in-oil, at about 
25 cents per cwt. below that fixed for Na- 
tional’s “Dutch Boy” and Eagle-Picher’s 
“Eagle” brands. It found, however, that 
the product of all petitioners was offered 
to the public at identical prices, and that 
the 25 cent reduction of these companies in 
dealers’ prices was a device intended to 
encourage dealer incentive to promote sales 
of the products in competition with the 
widely known and accepted “Dutch Boy” 
and “Eagle” brands. 


The following practices were found to 
have been adopted with respect to sales of 
dry white lead. All sales were made at a 
standard delivered price basis in a par zone, 
which included all states east of the eastern 
borders of Montana, Wyoming, Colorado 
and New Mexico. A premium of 25 cents 
per cwt. was added on all sales in states 
west of this boundary. Uniformly, a pre- 
mium differential of 25 cents per cwt. was 
added to the price on L. C. L. sales of 
less than 20 tons. 


With respect to oxides sales, the Com- 
mission found that petitioners, in 1934, adopted 
a uniform zone pricing system, with sepa- 
rate zone prices for carload and L. C. L. 
sales. For purposes of the former, the 
United States was divided into two par 
zones and a single premium zone, while, 
for the latter,-a single par zone and three 
premium zones were established. Prices 
were fixed on the basis of differentials of 
$1.50 and $2.50 per cwt. over AS&R’s quo: 
tation for pig lead, geared to fluctuate up or 
down with fluctuations of 25 cents or more. 
This was the standard price for carload 
sales. A premium of 40 cents per cwt. was 
added to L. C. L. sales of five tons or more 
and of 90 cents per cwt. over the carload 
charges for sales of less than five tons. 
Uniform premium prices of 25 and 50 cents 
per cwt., based on lead content, were estab- 
lished for red lead containing a Pb:O; con- 
tent of 95% and above. As to sales of all 
dry products, including dry white lead, the 
Commission found that petitioners adopted 
terms of sale of 1% cash in 10 days, net 
30 days or 2% cash in 10 days, net 30 days, 
and that at any given time the terms as 
quoted by all petitioners were identical. 


? This Company will be referred to as AS&R 
hereafter. 
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[Agreement Established | 


With the exception of Sherwin-Williams, 
petitioners do not dispute the finding that 
they employed uniform zone pricing sys- 
tems. In this respect they question only 
the sufficiency of the evidence to support 
the findings that petitioners adopted the 
zone systems pursuant to agreement and 
that all adopted it at or about the same 
time. The most that can be said of these 
contentions is that in some respects the 
evidence is conflicting. It includes the 
testimony of petitioners’ officers, price cards, 
invoices and other exhibits on which the 
Commission could well find that all peti- 
tioners adopted the zone system of pricing 
shortly following the NRA _ discussions. 
The Commission has resolved the conflict 
in the evidence adversely to petitioners and 
it is beyond our province to substitute our 
judgment in that respect. 


[System Adopted] 


The argument of Sherwin-Williams that 
it did not employ the zone system of pric- 
ing must also fail. That company employs, 
for example, an elaborate list of cities 
throughout the area in which it does busi- 
ness showing many of them as equalization, 
or par, points, and others as localities war- 
ranting, as they say, premium prices rang- 
ing from 12% to 75 cents per cwt. on sales 
of white lead-in-oil. Comparison of this 
list with the zone maps employed by the 
other petitioners reveals that the par and 
premium city listings conform precisely in 
physical location and scale of premium 
charges with the established zone system 
of other petitioners. In view of this evi- 
dence, we cannot say that the finding that 
this petitioner participated in and used the 
uniform zone system lacks substantial 
support. 


[Evidence of Agreement] 


The most serious attack lodged against 
the conspiracy findings is that there is no 
substantial support for a finding of existence 
of an agreement among the parties to adopt 
uniform prices and terms of sale. The 
corollary of that position, viz., that the 
striking similarity between prices, practices 
‘and the conditions of sale fixed by each 
petitioner is merely the effect of conscious 
parallelism on the part of petitioners in the 
sale of products of standard quality and 
constituent content, is likewise advanced. 
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Although submitted as separate questions, 
we think the two issues so inextricably 
related as to require that they be treated 
together. 


Although there is no direct evidence as to 
formal agreement on the part of petitioners 
to adopt the zone system and uniform 
pricing practices, the finding does not neces- 
sarily fall. A conspiracy may be proved 
by circumstantial evidence. Triangle Condmt 
& Cable Co, v, FTC [1948-1949 TRApE CASES 
§ 62,254], 168. F. 2d .175, -atf@d sub: nom 
Clayton Mark & Co. v. FTC [1948-1949 
TRADE Cases { 62,409], 336 U. S. 956 (CA-7); 
Allied Paper Mills v. FTC [1948-1949 TrapE 
Cases { 62,263], 168 F. 2d 600, cert. denied 
336 U. S. 918 (CA-7). As we observed in 
Fort Howard Paper Co. v. FTC [1946-1947 
TRADE Cases 9 57,477], 156 F. 2d 899, at page 
906 (cert. denied 329 U.S. 795): 


“Very pertinently it was pointed out in 
the Malsters case [United States Malsters 
Assn v. FTC (CA-7)], 152 F. 2d at pages 
162 and 164: ‘As might be expected, there 
is little, if any, direct proof of an express 
agreement. Such proof, however, is not 
necessary. The agreement may be in- 
ferred from the acts and conduct of the 
parties as well as circumstances pertinent 
thereto.’ ” 


And, in Milk & Ice Cream Can Institute v. 
FTC [1946-1947 Trape Cases § 57,429], 152 
F. 2d 478, we said at page 480: 


“In determining whether such finding 
[of an agreement to fix prices] is sup- 
ported, it is not necessary, as argued, that 
there be direct proof of agreement. Such 
agreement may be shown by circumstan- 
tial evidence, and the Commission, the 
same as any other fact finding body, is 
entitled to draw any reasonable inference 
from the circumstances of the situation.” 


There is before us evidence that peti- 
tioners met in 1933 and 1934 in the com- 
mittees of the Lead Industries Association 
and discussed and appraised all elements 
of pricing and sales practices affecting the 
industry. The minutes of those meetings 
and the correspondence between the parties, 
or between certain of them and officers of 
the committees, support the conclusion that 
there were wide areas of tentative agree- 
ment upon revisions of such practices. As 
previously stated, some of these tentative 
agreements were included in the code adopted 
in May of 1934. We have found that the 
evidence sustains the finding that all peti- 
tioners did, in fact, adopt the zone system 
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of pricing in May 1934 or shortly thereafter. 
Price cards and other exhibits tend to show 
that zoning, and other aspects of uniform 
pricing, were uniformly adopted practically 
simultaneously by all petitioners and that 
changes in certain details from time to time 
have been put into effect by all petitioners 
practically simultaneously. The inference 
of agreement, if not necessarily impelled by 
this evidence, is certainly a reasonable one 
which the Commission as the trier of fact 
was entitled to draw therefrom. Milk & 
Ice Cream Can Institute v. FTC, supra at 
480; Fort Howard Paper Co, v. FTC, supra 
at 906-7; Allied Paper Mills v. FTC, supra 
at 607. Our language in the latter case at 
page 607 is pertinent, to-wit: 


“We cannot say that the Commission’s 
inferences are unreasonable. The peti- 
tioners did with varying uniformity use 
the zoning system of price quoting, and 
the existence of this plan which equalizes 
delivered prices of competitors having 
widely different costs at a given destina- 
tion, is strong evidence in itself of an 
agreement to use such plan. * * * More- 
over, a uniform participation by competi- 
tors in a particular system of doing 
business, where each is aware of the 
others’ acts and where the effect is to 
restrain commerce, is sufficient to estab- 
lish an unlawful conspiracy. William 
Goldman Theatres, Inc. v. Loew's, Inc., 3 
Cir. [1944-1945 Trapr Cases { 57,430], 
150 F. 2d 738, 745.” 


It is unimportant, we think, that this 
record does not disclose a closely knit op- 
eration by petitioners under a central in- 
formation gathering and disseminating body 
as was the fact in such cases as FTC v. 
Cement Institute [1948-1949 TrapE CAsEs 
{ 62,237], 333 U. S. 683; United States v. 
Socony-Vacuum Oil Co. [1940-1943 TRADE 
Cases J 56,031], 310 U. S. 150, and the Milk 
Can Institute case, supra. The absence of 
this aspect of many price fixing agreements 
may indicate nothing more than that the 
very small number of competitors involved 
in the field rendered needless such a watch- 
dog agency. 


[Price Variances] 


Petitioners, to refute the finding of con- 
spiracy, rely, also, on evidence of sales 
prices which varied from the card prices. 
This, it seems to us, is merely an invitation 
to weigh the evidence and re-determine the 
facts. However, assuming arguendo that 
the question is properly ours to decide, it 
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is clear that such off-card sales as the 
record discloses represent only a minute 
percentage of the hundreds of sales reflected 
in invoices included in the record. And, in 
the oxides field, such sales represent sub- 
stantially uniform price concessions to large 
battery manufacturers to discourage them 
from producing their own supplies of oxides. 
Furthermore, it is clear that a finding of 
unbending price uniformity is not a requisite 
of a finding of conspiracy to control prices, 
but that any device which has the purpose 
and effect of fixing prices to consumers is 
an illegal restraint of trade. United States v. 
Socony-Vacuum Oil Co. [1940-1943 TRADE 
Cases J 56,031], 310 U. S. 150, 222-3, and 
‘Gt ig not important that the prices fixed were 
not fixed in the sense that they were uni- 
form and inflexible.” Allied Paper Mills v. 
FTC [1948-1949 Trapre Cases {[ 62,263], 168 
F. 2d 600, 607 (CA-7). The same principle 
applies to evidence that petitioners’ bids on 
government contracts frequently were not 
uniform. We cannot say that the inference 
of agreement cannot stand in the face of 
such evidence. 


[Conscious Parallelism] 


What has been said with reference to 
agreement disposes in part of the conscious 
parallelism argument. Petitioners contend 
that National is the price leader in the field 
and that the other petitioners merely meet 
its prices in order to stay in business. 
While parallel business behavior among 
competitors is not illegal per se, Theatre En- 
terprises, Inc. v. Paramount Film Distribut- 
ing Corp. [1954 TrapE CAsEs § 67,640], 346 
U. S. 537, 541, we do not believe the pro- 
tective mantle of “conscious parallelism” 
can clothe with immunity a system employed 
by substantially all members of an industry 
whereby all offer their products for sale at 
any given time and at any given point 
throughout the nation at identical prices, 
without regard to differences in shipping 
costs. See Allied Paper Mulls case, supra 
at 607; Fort Howard case, supra at 907; 
Milk Institute case, supra at 483. This pric- 
ing structure seems so arbitrary and arti- 
ficial as to negative an inference of innocent 
parallel behavior and to require an inference 
of at least tacit prearangement, in view of 
the record disclosures that all petitioners 
participated in discussions at which they 
explored the advantages of the very pricing 
practices which shortly later they uniformly 
adopted. American Tobacco Co. v. United 
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States [1946-1947 Trape Cases J 57,468], 
328 U.S. 781, 809; Interstate Circuit, Inc. v. 
Umited States, 306 U. S. 208, 226-227; Allied 
Paper Mills v. FTC, supra at 607-8. 

Closely related to the parallel behavior 
argument is Eagle-Picher’s assertion that, 
although it systematically matched National’s 
pricing and sales practices, it nevertheless 
competed vigorously with the latter by sup- 
plying its customers with technical assist- 
ance and other additional services. In view 
of our conclusion that the finding of an 
agreement is justified, it is a sufficient an- 
swer to this argument to reaffirm the well 
settled postulate that it is unlawful for 
competitors, by agreement, to block off any 
of the normal channels of competition with 
the purpose of establishing identical prices 
for products of like grade, even though other 
facets of normal competition may remain 
unfettered. FTC v. Cement Institute, supra; 
United States v. Socony-Vacuum Oil Co., 
supra. This principle rests on the view that 
the purchasing public is entitled to an op- 
portunity to bargain with competing firms 
with regard to purchase prices of products 
of like quality. 


III. Prick DiscriIMINATION 
[FTC Finding] 


Under Count II of the complaint, the Com- 
mission found that petitioners and Glidden 
were guilty of price discrimination in the 
sale of lead pigments in violation of Sec- 
tion 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U. S. C. 
§13. Specifically, it found that the zone 
and quantity differentials were unlawful, 
except that the carload discount on dry 
white lead was justified by cost factors 
on shipments made by rail. 


[Injury to Competition] 


The principal attack on these findings is 
that there is no substantial evidence of a 
probability that such price differentials would 
have an adverse effect on competition be- 
tween petitioner’s various customers. Peti- 
tioners argue that the zone boundaries for 
each type of pigment follow natural trade 
barriers, that the evidence does not support 
the finding that competition in fact existed 
between dealers in the several zones and 
that the zone and quantity differentials are 
so insignificant as to negate any effect on 
competition between purchasers of peti- 
tioners’ products. 
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In view of the zealous contention, border- 
ing on an argument that the Commission 
must prove concretely that petitioners’ price 
differentials have had an unlawful effect on 
competition, it is well to refer to the test by 
which such findings must be measured. Evi- 
dence of a probability that discrimination in 
price between competing purchasers will 
have the effect of injuring competition is 
sufficient to sustain a finding of a § 2(a) 
violation. As the Supreme Court said, in 
Corn Products Refining Co. v. FTC [1944- 
1945 Trave Cases 9 57,363] 324 U. S. 726, 
738, the statute “does not require a finding 
that the discriminations in price have in 
fact had an adverse effect on competition. 
The statute is designed to reach such dis- 
criminations ‘in their incipiency’ before the 
harm to competition is effected. * * * Cf. Stand- 
ard Fashion Co. v. Magrane-Houston Co., 
258 U. S. 346, 356-357. But, as we held in 
the Standard Fashion case, supra, with respect 
to the like provisions of §3 of the Clayton 
Act, prohibiting tying clause agreements, 
the effect of which ‘may be to substantially 
lessen competition’ the use of the word 
‘may’ was not to prohibit discriminations 
having ‘the mere possibility’ of those con- 
sequences, but to reach those which would 
probably have the defined effect on competi- 
tion.” And in FTC v. Morton Salt Co. [1948- 
1949 Trape Cases { 62,247], 334 U. S. 37, 
47, the Court again defined the test in these 
words: “the Commission is authorized by 
the Act to bar discriminatory prices upon 
the ‘reasonable possibility’ that different 
prices for like goods to competing purchasers 
may have the defined effect on competi- 
tion.” Cf. Corn Products Co. v. FTC, supra 
at 742. When the evidence of record is 
considered in the light of this test of a rea- 
sonable possibility of injury to competition, 
we must conclude that most of the Com- 
mission’s findings of §2(a) violations are 
substantially supported. 


[Discrimination Among Buyers mn 
Different Zones| 


With respect to white lead-in-oil sales, 
the Commission found that petitioners dis- 
criminated in price in favor of certain deal- 
ers by selling their products at a single price 
within a par zone and at premiums above 
such price ranging from 12% cents to $1.00 
per cwt. to dealers located outside the zone. 
It found that these differentials constituted 
illegal discriminations which tended to in- 
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jure competition between competing dealers 
located near the boundaries of adjoining 
zones. 

Petitioners urge that the zone boundaries 
follow natural trade barriers, and that there 
is no evidence that dealers do, in fact, com- 
pete across these zonal boundaries, inas- 
much as the product is marketed by them 
only locally, as a semi-mixed paint, to in- 
dividual painters. 

The evidence does tend to indicate, how- 
ever, that competition is keen between 
dealers in paint products including white 
lead-in-oil. Furthermore, the evidence tends 
to show also that there is more than a 
reasonable possibility that competition would 
be likely to cross the arbitrary zonal walls 
which petitioners have erected. We need 
only refer to one phase of the proof in this 
respect, namely, that these zonal boundaries 
dissect 10 states, in some instances placing 
a single city or metropolitan area in a pre- 
ferred zone status over the remainder of the 
state in which it is located. Illinois, Wis- 
consin and Kentucky are largely in a par 
zone, but substantial areas in the western 
part of each are in the 12% cent premium 
zone, while the city of Saint Louis is segre- 
gated from the remainder of the State of 
Missouri in a par as contrasted to a 12% 
cent status respectively. The cities of San 
Francisco, Oakland and Berkely are par 
territory, while the remainder of California 
is in a 25 cent zone. The area immediately 
encompassing the cities of Omaha, and 
Lincoln, Nebraska, and the cities of Atchi- 
son, Leavenworth and Kansas City, Kansas, 
are in the 1214 cent zone as contrasted to 
a 25 cent status for the remaining area of 
their respective states. The States of Oregon 
and Washington are divided roughly equally 
between the 25 and 50 cent zones. Finally, 
a zonal boundary approximating the loca- 
tion of the Appalachian barrier separates 
the 25 cent zone of western Virginia from 
the 12%4 cent status of the eastern portion 
of the State. 

With the possible exception of the last 
mentioned state, the record impels us to 
conclude that the barriers which dictated 
the location of the zonal boundaries were 
those due to the location of plants of one 
or more of petitioners and to possibly other 
considerations known only to the trade. 
The inference that this division probably 
would have the deleterious effect on com- 
petition which § 2(a) proscribes is certainly 
a reasonable one which the Commission as 
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the trier of the facts was entitled to draw 
from the evidence before it. 


With respect to dry white lead sales, the 
Commission found that petitioners had dis- 
criminated in price by offering their prod- 
uct for sale to all customers within a par 
zone at a price 25 cents per cwt. below 
that offered to dealers outside the zone. It 
found also that the 25 cent carload-L.C.L. 
differential constituted an illegal discrimi- 
nation against small purchasers, where de- 
livery was made by local carriers, but found 
that this differential was a justified cost 
factor on shipments made by rail. Peti- 
tioners challenge each of the adverse findings. 

We fail to find in the record any evidence 
supporting the finding of competitive injury 
resulting from the zone differential. Peti- 
tioners employ two zones in marketing this 
product, a par zone including all states east 
of the eastern borders of Montana, Wyom- 
ing, Colorado and New Mexico. The states 
west of this line are in the 25 cent per cwt. 
premium zone. While there is substantial 
evidence of a highly competitive relation- 
ship between mixed paint manufacturers, 
the principal consumers of dry white lead, 
there is no evidence that competition does 
in fact exist between those in the eastern 
par zone and those in the Rocky Mountain- 
Pacific Coast premium zone. To this extent 
the Commission’s order is without basis in 
fact. 


[Quantity Differential] 


But there is no merit to petitioners’ con- 
tentions relative to the quantity differential. 
The evidence tends to indicate, and the 
Commission found, that a large proportion 
of mixed paint manufacturing is centralized 
in and around Chicago, Saint Louis and 
other metropolitan districts; that one or 
more of petitioners operate white lead plants 
in each of these areas; that shipments to 
such manufacturers are generally by local 
cartage, and, finally, that the 25 cent per 
cwt. premium for L.C.L. shipments bears no 
reasonable relationship to added costs in- 
curred in such shipments. The reasonable 
probability of injury to competition is cer- 
tainly a justifiable inference which the Com- 
mission was entitled to draw from this 
showing. 


[Discrimination Between Large and 
Small Buyers| 
With respect to lead oxides, the Commis- 
sion found that petitioners, except Interna- 


© 1955, Commerce Clearing House, Inc. 


Number 38—127 
12-30-55 


tional, discriminated in price in favor of 
certain customers as follows: by selling car- 
load lots to all customers in a par zone at 
a uniform delivered price 25, 50 or 75 cents 
per cwt. below that accorded to purchasers 
in each of three premium zones; by a uni- 
form base price of $1.50 for litharge and 
$2.50 for red lead over AS&R’s New York 
quotation for pig lead and adding the appli- 
cable zone differential thereto; and by 
charging different prices for oxides in car- 
load and L. C. L. purchases, by adding to 
the carload price 40 cents per cwt. for 
L. C. L. purchases of more than 5 tons and 
90 cents per cwt. on those of less than 5 
tons. The Commission found further that 
the oxides are used principally by the stor- 
age battery industry, which is composed of 
some 200 manufacturers ranging in size 
from relatively small operators to industrial 
giants; that this is a highly competitive in- 
dustry in which the little manufacturer com- 
petes not only against Exide, Willard and 
other large producers, but also against Sears 
Roebuck and other large mail order and 
chain store retailers; that each of the price 
differentials alluded to added as much as 12 
cents to the cost of production of a battery, 
and that an increase in cost of 5 to 10 cents 
per battery might, and did, during a sub- 
stantial period of time involved herein, rep- 
resent the difference between a profitable 
operation and a losing one on some types of 
batteries. The most favorable light which 
the record affords to petitioners is that the 
evidence as to the fact of competition and 
the effect of these differentials thereon is 
conflicting. Consequently, as that conflict 
has been resolved adversely to petitioners 
by the triers of fact, we may not substitute 
our judgment on this phase of the case. 


We observe briefly the argument, which 
applies to all pigments involved, that the 
price differentials were such an insignificant 
factor that no threat of adverse effect on 
competition can be spelled out. For ex- 
ample, the added unit costs of up to 8 cents 
per gallon of mixed paint and of up to ap- 
proximately 12 cents per storage battery are 
singled out. We believe, however, that this 
raises a question peculiarly within the com- 
petence of the Commission, and that its deter- 
mination thereon, as an expert administrative 
body, should be accorded full respect. The 
Commission was conceived and created by 
Congress as an agency especially informed 
and equipped to act to sustain the vigor of 
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the economic pulse. Perhaps in no other 
field is the economic pulse, as envisaged in 
§2(a), so critically reflected as it is in the 
close relationship between added unit cost 
differences brought about by discriminatory 
pricing of raw components entering into the 
unit and the effect of such cost on competi- 
tion within an affected industry. The courts 
are extremely reluctant to set aside the 
Commission’s finding that a discriminatory 
price, though small, adversely affects the 
health of competition. See FTC v. Cement 
Institute [1948-1949 TrapE CAseEs f 62,237], 
333 U. S. 683, 726. It is noteworthy also, 
with respect to the §2(a) determinations, 
that Commissioner Mason, who filed a vig- 
orous dissent against other portions of the 
Commission’s order, concurred fully in the 
parts pertaining to price discrimination. 


IV. Incrprent MonopoLy 
[Acquisition of Stock and Assets] 

The complaint charged, and the Commis- 
sion found, that National had, beginning in 
1891, engaged in acts tending toward sub- 
stantial control of and a monopoly in the 
pigment industry in violation of Section 5 
of the Trade Commission Act. Accordingly, 
it ordered the company to cease and desist 
from acquiring or attempting to acquire any 
ownership of the capital stock, or properties 
of any of its competitors in the lead pig- 
ments field. 

In this respect, National asserts that the 
Commission has no power under Section 5 
to enjoin acquisitions of stock or assets 
which do not constitute a violation of Sec- 
tion 7 of the Clayton Act, 15 U. S. C. § 18. 
Irrespective of the Commission’s power un- 
der §5, we think the order so wanting in 
evidentiary support and so arbitrary that 
it cannot stand in any event. Therefore, we 
do not consider the § 5 question. 


[ Evidence] 

The Commission found that National was 
incorporated in 1891, effecting a merger of 
some 16 companies engaged in pigment pro- 
duction, and that between that date and the 
mid 1930’s it acquired the properties of more 
than 30 other producers. From 1931 to 
about 1935, National made several attempts 
to acquire the facilities of Eagle-Picher, its 
largest competitor. Thus, beginning in 1931, 
National purchased substantial holdings of 
Eagle-Picher stock, though it never at- 
tained a position even remotely approaching 
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majority control. The larger part of this 
stock was sold in 1937. Approximately 
3,500 shares were retained, but these were 
sold in 1944, Incidentally, whether this rep- 
resented merely an investment, as National 
insists, the record discloses that it grossed 
more than $800,000 in profits on the Picher 
stock transactions. 

In addition to these findings relating to 
petitioner’s history, the Commission relied 
on evidence relative to certain contracts, to 
which National was party, to support its 
ultimate conclusion of incipient monopoly. 
Three of these were executed on February 
26, 1906. By the first, between National and 
AS&R, the former agreed to buy from the 
latter all its requirements of corroding lead, 
except an amount not to exceed 30,000 tons 
annually produced by Saint Louis Smelting 
Company, a wholly owned subsidiary of 
National, and 85% of its requirements of 
other types of pig lead, but not to exceed 
85% of AS&R’s production. Prices to be 
paid by National were pegged to AS&R’s 
daily price quotations. It was agreed, fur- 
ther, that the excess of Saint Louis’ produc- 
tion over 30,000 tons per annum would be 
sold to AS&R at a price substantially below 
the latter’s daily quotation. The contract 
expired in 1921 and was not renewed. Un- 
der the second contract, National acquired 
all of the capital stock and securities of the 
United Lead Company, a holding company 
for all the securities of 13 producers of lead 
pigments. United was controlled at that 
time by a syndicate composed largely of 
AS&R’s officers and directors, and AS&R 
had a substantial interest in United by vir- 
tue of stock ownership. By the third agree- 
ment, between AS&R and Hoyt Metal Com- 
pany, a constituent company of National, 
Hoyt agreed to buy and AS&R to sell the 
latter’s entire production of antimonal lead. 
The Commission referred to a fourth docu- 
ment, which, perhaps, should be mentioned 
in passing. In 1924 and in 1938, National 
agreed to supply du Pont’s white lead-in-oil 
requirements on a processing fee basis. Un- 
der the terms of this contract du Pont furnished 
all raw materials and National manufactured 
therefrom and shipped the finished product 
at the former’s direction on the payment of 
an agreed processing fee. 


[Order Set Aside] 


The ultimate finding of incipient monopoly 
is based on these findings as to transactions 
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in the growth of petitioner to a dominent posi- 
tion in its field. We find the assertion that 
occurrences concluded more than twenty 
years before the order was entered can 
justify a perpetual injunction against any 
future acquisition of stock or physical assets 
of National’s competitors a startling one. 
The Commission stated that it had not con- 
sidered the question of possible antitrust 
violations in petitioner’s growth from 1891 
to the middle 1930’s. Nevertheless, it relied 
on findings which can have no purpose save 
possibly to prove that a monopoly already 
exists to support its order which is geared 
solely to prevention of monopolistic prac- 
tices at some undisclosed future date. Thus, 
the order is not supported by the findings 
and must fall under the principles announced 
in the Universal Camera case. Universal 
Camera Corp. v. NLRB, 340 U. S. 474. 


We are not here concerned with judicial 
pronouncements that the Commission has 
authority to determine the scope necessary 
in a cease and desist order to prevent viola- 
tions of the Act. See e. g., May Stores Co. v. 
NLRB, 326 U. S. 376, 390-392. That prin- 
ciple assumes a present violation of the Act, 
in which case the Commission is given wide 
latitude in framing its order to compel com- 
pliance with the Act. 


But such is not the case before us. The 
Commission has concluded from its findings 
of past activitiés, which may have had mo- 
nopolistic overtones long ago, that petitioner 
presently harbors a desire to swallow up all 
competition and that, at some undisclosed 
time in the future, it intends to do so. Pre- 
sumably the evidence of this intent is too 
delicate to stand the light of day, since it 
cannot be found in the record. Drafted on 
this basis, the order before us seeks to 
spank the child, not for naughty acts done 
or threatened, but on the general principle 
that he, may somewhere, somehow, in the 
future engage in mischief. This presumes 
the existence of a power even broader than 
that residing in a court of equity. The lan- 
guage of the Court of Appeals for the Fourth 
Circuit in the New Standard case is pertinent : 


“When an order of the Commission is 
before us for review, the statute provides 
that to the extent that we do not modify 
it, we shall use our injunctive power to 
enforce it, 15 U. S. C. A. §45(c); and it 
is elementary that a court of equity will 
not enjoin one from doing what he is not 
attempting and does not intend to do. 
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* %* % While an administrative agency is 
not a court of equity, its orders must be 
based on evidence giving them reasonable 
support, and such support is not given 
for an order relating to present and future 
practices by evidence relating only to 
transactions which occurred a decade be- 
fore it was entered. * * * No one would 
contend that a cease and desist order 
should be upheld, if all the evidence sup- 
porting it related to business practices 
which occurred ten years before the filing 
of the proceeding. * * *’ New Standard 
Pub. Co. v. FTC [1952 Trape Cases 
J 67,222], 194 F. 2d 181, 183. 


V. VALIpDITry AND SCOPE OF ORDER 


The remaining questions relate to the val- 
idity of the order as against International 
and to its scope as applied to petitioners 
generally, These questions are hereinafter 
considered in the order in which they are 
stated. 


A. VALIpIty AS TO INTERNATIONAL 


[Discontinuance of Business Activities 
in Field] 


International asserts that the record shows 
conclusively that it ceased production of 
lead pigments in 1946; that, therefore, any 
issue as to its alleged violations has become 
moot and that the Commission abused its 
discretion in entering a cease and desist 
order against it. 

The facts pertaining to this question are 
not in dispute. The original complaint was 
filed in 1944, and the amended complaint in 
April 1946. On both dates, and for about 
10 years prior to 1946, International was 
engaged in the production and sale of white 
lead, both dry and in-oil, at East Chicago, 
Indiana. In July 1946 it ceased production 
and, during the following month, the sale 
and distribution of the product was discon- 
tinued, and the trade given notice of the 
cessation. At no time since then, has peti- 
tioner engaged in any phase of pigment 
production or marketing. In October 1946 
it sold its plant and facilities to Eagle- 
Picher. 

On completion of the evidence offered in 
support of the complaint, this petitioner 
moved to dismiss the complaint against it 
on the ground that it had permanently aban- 
doned its pigment activities. Petitioner re- 
lied on the facts related above and the 
supporting affidavit of its vice-president 
stating that petitioner had sold its plant and 
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facilities; that, with one or two exceptions, all 
qualified pigments technicians and sales person- 
nel had left its employ, and that the company 
had no intention “ever to re-enter” the field. 


The Commission denied the motion in 
March 1947, on the ground that “it is not 
unlikely that respondent may in the future 
see fit to re-enter” the field. However, upon 
the evidence submitted, the trial examiner 
later found that “There is no reason to be- 
lieve that International will ever reenter the 
business of the manufacture and sale of lead 
pigments.” Despite this finding, the Com- 
mission’s order, issued in 1953, runs against 
International as well as the other petitioners 
and Glidden. 


In Marlene’s, Inc. v. FTC [1954 TRADE 
Cases § 67,882], 216 F. 2d 556, we had occa- 
sion to consider a similar situation. What 
we there said in reviewing decisions relative 
to the discretion lodged in the Commission 
to enter orders against discontinued prac- 
tices is pertinent here; it need not be re- 
peated. Id. at 559, and cases there cited. 
While the Commission is vested with a 
broad discretion to determine whether an 
order is needed to prevent the resumption 
of unlawful acts which have been discon- 
tinued, this “discretion must be confined 
* > * within the bounds of reasonableness.” 


Td. at 559. 


This rule of reasonableness requires some- 
thing more than a mere guess OF suspicion 
contrary to the evidence and to the finding 
of the trial examiner that a resumption of 
discontinued practices may not reasonably 
be anticipated. As we have stated in our 
discussion of the monopoly question, the 
Commission is not empowered to “enjoin 
one from doing what he is not attempting 
and does not intend to do.” New Standard 
Pub. Co. v. FTC, supra at 183; FTC v. Civil 
Service Training Bureau, 79 F, 2d 113 (CA-6). 


The distinction on the facts between this 
cause and such cases as Marlene’s, Inc. v. 
FTC, supra, and Galter v. FTC [1950-1951 
TRADE CASES § 62,770], 186 F. 2d 810, cert. 
denied 342 U. S. 818 (CA-7), is readily ap- 
parent. In each of those cases it appears 
that the petitioning party was still engaged 
in the same business in which the unlawful 
practices had been employed, and there was 
evidence from which the Commission might 
properly infer a public need for an order 
despite the fact that the specific unlawful 
practices had in fact been discontinued. 
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Such a situation presents quite a contrast 
to the undisputed fact here that petitioner 
is no longer engaged in the industry in which 
the unlawful practice occurred and has di- 
vested itself of production properties. 


[Order Held Arbitrary] 


And it is immaterial that petitioner may 
still be engaged in the smelting and refin- 
ing of pig lead. No charges were before the 
Commission relating to that commodity, and 
there is nothing in the record to support 
any reasonable anticipation that petitioner 
will ever employ that commodity in pig- 
ment production. The cease and desist or- 
der entered in the face of this showing is 
arbitrary and must be set aside. 


B. Scope oF ORDER 


[Restriction on Individual Activity] 


There remains the question of whether 
the order is too broad, in that it purports 
to prohibit certain individual activity, 7. e., 
whether the Commission exceeded its au- 
thority, in this respect. In pertinent part 
the order prohibits any conspiratorial agree- 
ment or other concerted action to do those 
things which, according to the Commission’s 
findings, amount to statutory violations. It 
expressly excludes from its edict agreements 
between any petitioner and its subsidiaries 
or affiliates which relate solely to the busi- 
ness of such petitioner and do not have the 
purpose or effect of unlawfully restricting 
competition. Petitioners do not challenge 
the propriety of the form of these provi- 
sions, but make an attack on the next para- 
graph, which restricts individual activity as 
follows: 


“Tt Is Further Ordered that each of the 
respondents, its officers, agents, represen- 
tatives, and employees, in or in connec- 
tion with the offering for sale, sale or 
distribution of lead pigments in com- 
merce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, do forth- 
with cease and desist from quoting or 
selling lead pigments at prices calculated 
or determined in whole or in part pursu- 
ant to or in accordance with a zone 
delivered price system for the purpose 
or with the effect of systematically match- 
ing the delivered price quotations or the 
delivered prices of other sellers of lead 
pigments and thereby preventing purchas- 
ers from finding any advantage in price 
in dealing with one or more sellers as 
against another.” 
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This portion of the order is assailed on 
the grounds first, that it is improper, since 
the complaint did not charge, and the Com- 
mission did not find, that individual use of 
the zone delivered price method was an 
unfair method of competition and, second, 
that the Commission is authorized under 
Sec. 5 to prohibit unlawful acts only and, 
conversely, is without power to prohibit 
behavior which has not been found to be 
unlawful. 


The Commission insists that the para- 
graph represents an allowable judgment 
in its choice of a remedy, as is best shown 
by the language of its opinion, that “Such 
a prohibition is necessary, not because it is 
unlawful in all circumstances for an in- 
dividual seller, acting independently, to sell 
its product on a delivered prices basis in 
specified territories, but to make the order 
fully effective against the trade restraining 
conspiracy in which each of the respondents 
participated.” 


[FTC Authority] 


Reported judicial authorities and the ele- 
mentary principles of statutory construction 
compel the conclusion that this paragraph is 
beyond the power of the Commission and 
must, therefore, be set aside. The grant of 
power in Sec. 5 of the Act is expressly 
restrictive. Under subsection (a) the Com- 
mission is empowered to prevent any person 
“from using unfair methods of competition 
* * * and unfair or deceptive acts or prac- 
tices in commerce.” Subsection (b) provides 
that, after a hearing and on a finding “that 
the method of competition or the act or 
practice is prohibited” by the Act, the Com- 
mission may issue an order requiring the 
person adjudged guilty of such conduct to 
“cease and desist from using such method 
of competition or such act or practice.” 15 


U.S. C,$.45.(a) 5b.) 


[Prior Decisions] 


The Commission may exercise only such 
powers as are granted to it by statute, 
Arrow-Hart & Hegeman Co. v. FTC, 291 
U. S. 587, 598, and its remedy against prac- 
tices must comport precisely with the leg- 
islative grant of power. The section is 
specific; the permissible order is restricted 
to a prohibition of “unfair methods of com- 
petition” found to exist. In the Arrow-Hart 
case, supra, the Court said, at page 598: 
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“The Commission is an administrative 
body possessing only such powers as are 
granted by statute. It may make only 
such orders as the Act authorizes; may 
order a practice to be discontinued and 
shares held in violation of the Act to be 
disposed of; but, that accomplished, has 
not the additional powers of a court of 
equity to grant other and further relief 
by ordering property of a different sort to 
be conveyed or distributed, on the theory 
that this is necessary to render effective 
the prescribed statutory remedy.” 


To the same effect see FTC v. Eastman 
Kodak Co., 274 U. S. 619, 623-624; FTC v. 
Sinclair Refining Co., 261 U. S. 463, 475, 476. 
While it is true that violations of the Clay- 
ton Act were charged in each of these cases, 
the same principle controls the scope of the 
permissible remedy under Sec. 5 of the 
Trade Commission Act. Compare the grant 
of power under the Clayton Act, 15 U. S. G: 
§ 21 with that under Sec. 5 of the Trade 
Commission Act, 15 U. S. C. §45(a), (b). 

To support its reasoning that it may pro- 
hibit lawful actions where such a course is 
deemed necessary effectively to restrain an 
unlawful practice, the Commission relies on 
certain language in the opinion in Jacob 
Siegel Co. v. FTC [1946-1947 TRADE CASES 
157,451], 327 U. S. 608, 611-613, as follows: 


“The Commission has wide discretion in 
its choice of a remedy deemed adequate 
to cope with the unlawful practices in 
this area of trade and commerce. Here, 
as in the case of orders of other adminis- 
trative agencies under comparable statutes 
judicial review is limited. It extends no 
further than to ascertain whether the 
Commission made an allowable judgment 
in its choice of the remedy. * * * The 
Commission is the expert body to deter- 
mine what remedy is necessary to elimi- 
nate the unfair or deceptive trade prac- 
tices which have been disclosed. * * * 
[A]nd the courts will not interfere except 
where the remedy selected has no reason- 
able relation to the unlawful practices 
found to exist.” 


The quoted language must be read in 
context, in the light of the facts there in- 
volved. The Commission had determined 
that Siegel’s trade name “Alpacuna” as ap- 
plied to coats was misleading and had 
prohibited further use of the term. The 
Court of Appeals affirmed. Jacob Siegel 
Co. v. FTC [1944-1945 Trave Cases f 57,313], 
150 F. 2d 751 (CA-3). On certiorari, the 
finding that use of the trade name was mis- 
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leading and thus illegal was not attacked; 
the only question before the Supreme Court 
was whether the Commission properly or- 
dered excision thereof. The Court reversed 
and remanded, on its determination that the 
Commission had not considered whether, 
by employing some qualifying language in 
connection therewith, use of the trade name 
might be preserved. The quoted language 
appears in the general discussion of the pro- 
priety of the excision order, and, when read 
in that context, does not, we believe, sanc- 
tion a prohibition against lawful acts. 


We have found no decision sanctioning 
an order such as this. True, the Commis- 
sion is not restricted in its choice of a 
remedy “to prohibiting the illegal practice 
in the precise form in which it is found to 
have existed in the past.” FTC v. Ruberoid 
Co. [1952 Trape Cases 67,279], 343 U. Ss 
470, 473. It may frame its order broadly 
to reach all phases of existing unlawful 
conduct. Thus, in Ruberoid, the Commis- 
sion prohibited the use of all price differen- 
tials on its findings that differentials 
employed by that Company of 5% and greater 
were discriminatory in violation of §2 of 
the Clayton Act, as amended. The Court 
held that the Commission was not required 
to restrict its order to the specific differen- 
tial previously used, namely 5% and greater, 
in the absence of a showing by Ruberoid 
that differentials of less than 5% might be 
lawfully employed. 

The same principle was applied in Her- 
shey Chocolate Corp. v. FTC, 121 F. 2d 968 
(CA-3). On a complaint charging unfair 
methods of competition in the sale of one 
candy item, the Commission had found that 
similar unlawful practices were being em- 
ployed in the sale of several other confec- 
tionery items as well. The court sustained 
an order which prohibited all such unlawful 
practices which the Commission had found 
to exist, on the theory that the entire unlaw- 
ful conduct was related to the specific un- 
lawful practice of which complaint was made. 

Other cases cited by the Commission fail 
to support its contention. In Dorfman v. 
FTC [1944-1945 Trape CASES 957,291], 144 
F. 2d 737 (CA-8), no question was raised 
but that the practice prohibited by the chal- 
lenged portion of the order was unlawful. 
The determination in Califorma Lumber- 
mene Councilvnl DC, W1S-Fy 2d 78,2185) €ext. 
denied 312 U. S:'709 (CA-9), was that the 
practices which the Council insisted were 
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lawful were, in fact, an unlawful restraint 
of competition, under the holding in East- 
ern States Lumber Ass'n v. United States, 234 
U. S. 600, 612. And, finally, FTC v. Wallace, 
75 F. 2d 733 (CA-8), must be read in the 
light of the unique situation there involved. 
That was a proceeding brought to enforce 
an order. The objectionable conduct exist- 
ing prior to the proceeding in which the 
order was entered had been accomplished 
through the offices of an association, com- 
posed of all individual respondents, but, as 
the Commission found, wholly controlled 
by Wallace. After a cease and desist order 
was entered, the association was dissolved, 
but Wallace continued the same practices 
unabated in behalf of himself and the other 
ex-members of the association. The Com- 
mission filed a petition against Wallace only, 
for enforcement of its order. His answer 
did not deny the averments made; he de- 
murred on the ground, iter alia, that the 
order restrained concerted conduct and, 
therefore, enforcement could not be decreed 
against him alone, to restrain his individual 
conduct. He did not deny that his own con- 
duct was illegal, but argued merely that it 
did not come within the purview of the 
order. The court entered a somewhat unique 
decree, first modifying the Commission’s 
order to prohibit individual as well as con- 
certed use of the admittedly unfair practice, 
and then enforcing the order as thus modi- 
fied, against Wallace alone. 


In each of the cases upon which the Com- 
mission relies, the courts have sustained 
restraints only against conduct found to be 
unlawful, resolving all doubts in favor of 
the Commission’s order in those gray areas 
wherein the legality or illegality of a par- 
ticular course of conduct depends on the 
circumstances surrounding its use. Cf, FTC 
v. Ruberoid Co. [1952 Trane Cases § 67,279], 
343 U. S. 470, 473. The individual practices 
against which this order runs are not shrouded 
in fog. On the contrary, the Commission 
expressly pointed out that it had not con- 
sidered the individual use of the zone sys- 
tem, but concluded that the portion of the 
order with reference thereto was necessary 
in order to prevent evasion. This position 
presents a striking contrast to the language 
of the Supreme Court in FTC v. Cement 
Institute [1948-1949 Trape CAseEs f 62,237], 
333 U. S. 683, 727-728, wherein the Court, in 
affirming an order prohibiting conspiratorial 
use of a basing point system, carefully pointed 
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out that it did not affect individual use of 
such system. Although no question of in- 
dividual restraint was presented, the Court’s 
meticulousness, in emphasizing the limita- 
tions of the order before it, is important as 
indicative of the esteem which it attached to 
preservation of the individual’s right to 
adopt and employ his own business prac- 
tices, notwithstanding the fact that con- 
certed action between competitors to employ 
the same practices may violate the Act. 


The part of the order with which we are 
now concerned does not differ in any sig- 
nificant respect from the one we struck 
down in Salt Producer’s Ass'n v. FTC [1940- 
1943 Trape Cases 756,261], 134 F. 2d 354. 
There, as here, we sustained the Commis- 
sion’s findings that the petitioners, acting 
in concert, had employed a uniform zone 
delivered pricing basis in the sale of salt. 
There, as here we sustained the determina- 
tion that such concerted activity was viola- 
tive of the Act and the order prohibiting its 
prospective use. There, as here, the com- 
plaint contained no allegations with respect 
to the individual use of the zone system. 
Petitioners were ordered to cease and desist 
from employing “any common cause of ac- 
tion * * * establishing or maintaining de- 
livered price zones, or making quotations 
and sales of salt upon a delivered price 
basis under a zone system whereby the cost 
of salt * * * is made identical at all destina- 
tions within such zone.’ We set the order 
aside saying, 134 F. 2d at page 358: 


“The complaint discloses the Commis- 
sion’s aim to eradicate and prohibit all 
concert of action by these petitioners, look- 
ing to the establishment and fixation of 
prices. There was no indication in the 
complaint that they were assailing the 
zone system per se as an unfair method 
of competition by one manufacturer in 
relation to two purchasers of his salt, in 
the same zone, where the freight costs are 
averaged, and one bears a greater burden 
than the actual freight cost incurred. 

“Tf the zone system per se is to be con- 
demned, there ought to be a hearing by 
the Commission and a finding on the pre- 
cise issue of the unfairness of such a com- 
mercial practice.” 


Although the Salt Producers order is not 
identical with that before us, we think the 
two cannot be distinguished in principle. The 
Commission asserts that the present order 
does not restrain all individual use of the 
zone system but only that which has the 
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effect of “systematically matching the prices” 
of a competitor at a particular designation. 
The fact remains, however, that there have 
been no complaint, no hearing and no find- 
ings relative to the effect of such parallel 
individual actions. Salt Producers’ Ass'n v. 
FIC, supra. Ci. FTC wu. Gratz, 253 U.S. 
421, 424. 


[Anticipatory Order Not Sanctioned] 


Clearly, the Commission was concerned 
here with enforcement of its order prohibit- 
ing concerted action. In justifying the para- 
graph in question, it pointed up “the likeli- 
hood” that petitioners might continue to 
use the same zone systems and plead that 
they have abandoned the unlawful agree- 
ment and that such use is merely individual 
parallel conduct. It seems to us that this is 
an unwarranted anticipation of a situation 
which may never arise and an attempt to 
decide, by an anticipatory order, questions 
which will be a subject for this court to 
consider should some future enforcement 
proceeding become necessary. We refuse 
to sustain such a sweeping inroad on in- 
dividual liberty of competitive action, with- 
out a prior determination by the Commission, 
after an appropriate hearing, that such ac- 
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tivity is a violation of the Act. Lawful acts 
do not become automatically unlawful be- 
cause of an administrative guess that a dec- 
laration of their illegality may facilitate 
enforcement of a valid order. 


If individual use of the zone system by 
petitioners is to be restrained, that result 
must be achieved by a proper order in a 
proceeding conducted in conformity with 
the statute, in which the invalidity of such 
conduct is determined. The Commission’s 
power to act is conditioned on such a de- 
termination. Salt Producer's Ass'n v. FTC 
supra; Cf. Arrow-Hart & Hegeman Co. v. 
FTC, 291 U. S. 587; FTC v. Eastman Kodak 
Co., 274 U. S. 619, 623-624; FTC uv, Western 
Meat Co., 272 U. S. 554; FTC v. Sinclair 
Refining Co., 261 U. S. 463, 475-476. 


[Order, as Modified, Affirmed] 


The order, as modified by this opinion, 
will be affirmed. The Commission shall, 
within 20 days, submit a proposed decree 
modifying its present order in accord with 
the views expressed herein and submit the 
same to petitioners and to this court. Within 
10 days thereafter, petitioners shall consent 
or file objections thereto. The final decree 
will then be entered. 


[J 68,212] The New American Library of World Literature, Inc.; and Kurt Enoch 
and Victor Weybright, individually and as officers of the New American Library of World 
Literature, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals 


for the Second Circuit. No. 79—October 


Term, 1955. Docket No. 23553. Argued November 16, 1955. Decided November 25, 1955. 


Upon a petition to review the modified decision and order of the Federal Trade Com- 


- mission entered January 13, 1955. 


Federal Trade Commission Act 
Unfair Practices— Misrepresentation — Books— Abridgements— Modified Order Af- 


firmed.—The Federal Trade Commission, pursuant to an opinion of the Court of Appeals, 
modified a cease and desist order requiring the publishers of pocket size reprints of books 


to give the public notice that the publisher’s 


“pocket” books are abridged. The modifiec 


order prohibits the offering for sale or selling of any abridged copy of a book unless one 
of the following words, namely, “abridged,” “abridgement,” “condensed,” or “condensa- 
tion,” or any other word or phrase stating with equal clarity that said book is abridged, 
appears in clear conspicuous type upon the front cover and upon the title page of the book 
either in immediate connection with the title or in another position adapted readily to 
attract the attention of a prospective purchaser. Previously, the order required that the 
above words be used in immediate connection with the title. 


See Unfair Practices, Vol. 2, | 5081.073. 


For the petitioners: Sidney A. Diamond. 


For the respondent: James A. Corkey. 
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Court Decisions 
Seagram-Distillers Corp. v. New Cut Rate Liquors Inc. 


70,998 


Affirming a Federal Trade Commission cease and desist order, as modified, in Dkt. 
5811. 


Before Hanp, FRANK and MeprNna, Circuit Judges. 


[Order Affirmed] 


Per Curtam: [Jn full text]: Upon our 
remand to the Commission (New American 
Library v. Federal Trade Commission [1954 
TravE CASES { 67,752], 213 Fed. (2) 143), 


the Commission appears to have strictly 
complied in every way with what we said. 
The Commission’s decision and order is- 
sued January 13, 1955 is therefore affirmed. 


[] 68,213] Seagram-Distillers Corporation v. New Cut Rate Liquors Inc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 54 C 832. Dated December 5, 1955. 


Illinois Fair Trade Act 


Fair Trade—Constitutionality of Illinois Fair Trade Act—Necessity of Re-Enact- 
ment After Passage of Miller-Tydings or McGuire Act.—In a fair trade enforcement action 
by a distributor of alcoholic beverages against retail liquor dealers and a company engaged 
in the business of promoting the sale of such beverages, it was held that the Illinois 
Fair Trade Act is constitutional and valid and that neither Federal nor Illinois law re- 
quired its re-enactment subsequent to the passage of the Miller-Tydings Amendment or 
the McGuire Act. 


See Fair Trade, Vol. 1, f 3040.40, 3085.15. 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—-Enforcement Activity —A 
distributor of alcoholic beverages was held to be entitled to a permanent injunction 
restraining retail liquor dealers and a company engaged in the business of promoting the 
sale of such beverages from advertising and selling its fair traded alcoholic beverages at 
less than their established minimum retail prices, where evidence did not support the 
defendants’ contentions that the distributor had abandoned its fair trade program and had 
unreasonably failed and refused to take appropriate action against other dealers alleged to 
have been selling the distributor’s products at prices below those established. The court 
found that the distributor has been vigorous, fair, diligent, and effective in the enforcement 
and maintenance of its fair trade prices by all appropriate methods, including many legal 
proceedings. 


See Fair Trade, Vol. 1, { 3440.15 
For the plaintiff: Louis A. Kohn and Patrick W. O’Brien, Chicago, II. 
For the defendants: Allen H. Schultz and Louis L. Biro, Chicago, Ill. 


For a prior opinion of the U. S. Court of Appeals, Seventh Circuit, see 1955 Trade 
Cases {] 68,004. 


Findings of Fact and Conclusions 
of Law 


HorrMan, District Judge [Jn full text]: 
This cause came on for trial before the 
court without a jury, on plaintiff’s motion 
for a permanent injunction, and the court 
having heard the evidence and considered 
the stipulation of the parties, finds the facts 
and states the conclusions of law as follows: 


Findings of Fact 


1. All the defendants, except the defend- 
ant Foremost Promotions, Inc., an Illinois 
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corporation, are engaged in the business of 
selling alcoholic beverages at retail at vari- 
ous locations in Chicago, Illinois. Foremost 
Promotions, Inc. is engaged in the business 
of promoting the sale of alcoholic beverages 
sold at retail by the other defendants at 
their various stores and in preparing and 
causing to be published advertisements for 
the sale of such alcoholic beverages on 
behalf of said defendants, among whick 
advertisements was the advertisement in the 
June 15, 1954 edition of the Chicago Sun- 
Times complained of herein. 
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2. Plaintiff is and has been engaged in 
the State of Illinois for more than fifteen 
years in the business of dealing in, selling 
and distributing alcoholic beverages of 
standard quality produced by Joseph E. 
Seagram & Sons, Ltd., Joseph E. Seagram 
& Sons, Inc., and corporations affiliated 
with said corporations. Plaintiff is the sole 
person authorized by said producers to sell 
and distribute Seagram products in Illinois 
and sells the same io licensed distributors 
only. Said beverages, hereinafter referred 
to as Seagram products, include Seagram’s 
V. O., Seagram’s Seven Crown Blended 
Whiskey and Seagram’s Ancient Bottle Gin, 
are sold in various sized bottles bearing the 
trade-marks, brands and names of the pro- 
ducers thereof, and are and have been in 
free, fair and open competition with com- 
modities of the same general class, produced 
by others, and sold and distributed in Illinois. 
It has in the past three years expended 
approximately $3,000,000 in advertising and 
promoting the sale of Seagram products in 
Illinois and the trade-marks, brands and 
names under which Seagram products are 
sold have become widely and favorably 
known to the trade and public generally in 
Illinois. 

3. The matter in controversy herein, ex- 
clusive of interest and costs, exceeds the 
sum of $3,000. 


4. Plaintiff is a Delaware corporation. 
The corporate defendants are Illinois cor- 
porations and the individual defendants are 
all citizens and residents of the State of 
Illinois. 

5. Plaintiff long prior to the defendants’ 
acts complained of in the Complaint ex- 
ecuted numerous Fair Trade contracts in 
Illinois in accordance with the Illinois Fair 
Trade Act, which contracts are now in full 
force and effect. Sales of Seagram products 
in Illinois have been subject to the provi- 
sions of such contracts which provide that 
said Seagram products shall not be sold, 
advertised or offered for sale within Illinois 
below the prices stipulated by plaintiff in 
written schedules. Prior to the acts com- 
plained of defendants received schedules of 
the prices stipulated pursuant to such con- 
tracts, which prices have been in full force 
and effect since April 15, 1953. 


6. Defendants, notwithstanding the pro- 
visions of said Fair Trade contracts and the 
prices stipulated by plaintiff in accordance 
therewith, and notwithstanding plaintiff's 
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insistence that said defendants comply there- 
with, did on or about June 15, 1954, wilfully 
and knowingly advertise and offer for sale 
Seagram products at prices below those 
stipulated therefor. 

7. Unless enjoined, defendants intend to 
continue said conduct complained of, to the 
irreparable damage of the good will and 
business of the plaintiff herein and of the 
producers of said Seagram products, there- 
by irreparably impairing the value of the 
trade-marks, brands and names under which 
Seagram products are sold. 

8. Such wrongful conduct of defendants 
if not enjoined will cause others dealing 
in Seagram products to fail to comply with 
the aforesaid Fair Trade contracts, will sub- 
stantially decrease the volume of sales of 
Seagram products in Illinois, and will irrep- 
arably impair the good will of the plaintiff 
and the good will of the trade-marks, 
brands and names of the producers of Sea- 
gram products, all to the great damage and 
financial loss of the plaintiff. 

9. None of the matters complained of 
involves sales made by any officer acting 
under the order of any court, or sales for 
the purpose of closing out said defendants’ 
stocks of Seagram products, or sales of 
products damaged or deteriorated in quality. 

10. The evidence does not support de- 
fendants’ claim of abandonment by plain- 
tiff of its Fair Trade program or defendants’ 
claim that plaintiff has unreasonably failed 
and refused to take appropriate action against 
retailers alleged to have been selling Seagram 
products at prices below those stipulated 
by plaintiff in accordance with its Fair 
Trade contracts. Plaintiff is and has been 
vigorous, fair, diligent and effective in the 
enforcement and maintenance of its Fair 
Trade prices in the Chicago area by all 
appropriate methods, including many legal 
proceedings. 


Conclusions of Law 

1. The Court has jurisdiction of all the 
parties and of the subject matter of this 
action. 

2. The Illinois Fair Trade Act is con- 
stitutional and valid. Neither Federal nor 
Illinois law required its reenactment subse- 
quent to the passage of the Miller-Tydings 
Amendment 145 7US.u€. Ad $1)mor the 
McGuire Act (15 U.S. C. A. § 45). 

3. Plaintiff’s Fair Trade contracts entered 
into with numerous retailers in Illinois are 
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valid and conform to the requirements of 
the the Illinois Fair Trade Act and appli- 
cable federal law, and Seagram products 
are sold and distributed by plaintiff in Illi- 
nois in accordance with said Fair Trade 
contracts. 


4. Defendants’ conduct in wilfully and 
knowingly advertising and offering for sale 
Seagram products below the Fair Trade 
prices stipulated therefor is in violation of 
the Fair Trade contracts entered into by 
plaintiff and the Illinois Fair Trade Act. 

5. Plaintiff is and has been reasonably, 
fairly, diligently and effectively enforcing 
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its Fair Trade prices in Illinois by all appro- 
priate means, and has not abandoned or 
waived its Fair Trade program in Illinois. 


6. Plaintiff has no adequate remedy at 
law. The action and threatened action of 
the defendants in advertising, offering for 
sale and selling Seagram products at less 
than the prices stipulated therefor pursuant 
to said Fair Trade contracts will result in 
direct, immediate and irreparable injury to 
plaintiff, and it is therefore entitled to equi- 
table relief. 


[68,214] Remington Arms, Inc. v. Harris Berger, Inc. 


In the New York Supreme Court, Oneida County, Special Term. Dated August 17, 


1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Sales Which May Be Excepted from Price Restrictions—Closing Out 
Sales—Goods Purchased at Close Out Sale—In an action to enjoin a nonsigner from 
selling fair traded shotgun shells at less than fair trade prices, the nonsigner’s defenses that 
it purchased the shells it was selling at a close out sale and that it does not regularly sell 
ammunition and does not intend to engage in the sale of such merchandise after its present 
stock is sold were rejected. The nonsigner cannot avail itself of the statutory exemption 
as to close out sales. The nonsigner bought the stock at the close out sale for the purpose 
of holding a sale at reduced prices, and it did not acquire the stock for the purpose of 
discontinuing the delivery of such stock. Furthermore, the nonsigner was not the “owner” 
of the stock within the meaning of the statutory exemption at the time it contemplated its 
sale of the merchandise. An exemption is not granted to goods purchased at a close out 
sale, and the nonsigner cannot be said to be closing out his stock when he buys the stock 
of goods for the purpose of selling such goods at reduced prices. 


See Fair Trade, Vol. 1, J 3222.34. 
For the plaintiff: Frank J. Warner, Jr. 
For the defendant: Ferris, Hughes, Dorrance & Groben. 


[Preliminary Injunction Sought] 


PETERSON, Justice [In full text]: Applica- 
tion is made herein on a show cause order 
for a preliminary injunction enjoining de- 
fendant, its agents, servants and employees 
from further advertising, offering for sale 
and/or selling plaintiff’s products and com- 
modities at prices less than that established 
in plaintiff's “Fair Trade Agreements” in 
the State of New York until a final deter- 
mination of the issues herein. 


The specific merchandise upon which 
this cause of action is based is shotgun 
shells, although the motion is inclusive of 
all merchandise manufactured by plaintiff 
and now sold or to be sold by defendant. 

In the proof before the court it appears 
that defendant advertised for sale shotgun 
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ammunition manufactured by plaintiff at a 
Price of 25% off list price. 


[Defense] 


It appears from the affidavit of Mac 
Berger, president of the defendant corpo- 
ration that the said ammunition was part 
of a stock of merchandise of Miller’s Sport 
Shop of Catskill, New York, which de- 
fendant acquired on a closing out sale 
June 10, 1955, and Mr. Berger states that 
“the Remington ammunition and the single 
Remington shotgun acquired from Miller’s 
Sport Shop were advertised for sale by 
Bergers at reduced prices for the purpose 
of closing out the small quantity thereof 
which Bergers acquired from Miller’s Sport 
Shop and also for the purpose of discon- 
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tinuing handling, selling and delivering such 
commodities,” and that “prior to Berger’s 
acquisition of this Remington ammunition 
and shotgun they had been held and offered 
for sale by Millers at reduced prices in the 
course of the closing out sale conducted 
by Millers, as previously indicated.” Mr. 
Berger also states that “Bergers does not 
and for over 5 years has not regularly 
handled or engaged in retail sale of fire- 
arms or ammunition, and there is no present 
intention of going into the firearms or 
ammunition line of goods after this Miller 
stock is disposed of.” 

Plaintiff contends that there has been a 
violation by defendant of section 369-b of 
the General Business Law, which reads as 
follows: 

‘“Wilfully and knowingly advertising, 
offering for sale or selling any com- 
modity at less than the price stipulated 
in any contract entered into pursuant to 
the provision of section three hundred 
sixty-nine-a, whether the person so ad- 
vertising, offering for sale or selling is 
or is not a party to such contract, is 
unfair competition and is actionable at 
the suit of any person damaged thereby.” 


Defendant obviously was not a party to 
the contract between plaintiff and Miller’s 
Sport Shop, but it is apparent from the 
section that it applies whether or not de- 
fendant was a party to such contract. 


Defendant, by its answering affidavit, has 
admitted all the basic allegations contained 
in the verified complaint and motion papers, 
and defends upon the ground that its sale 
of plaintiffs merchandise below the so- 
called fair trade level is embraced by the 
exception contained in paragraph (a) of 
subdivision 2 of section 369-a of the Gen- 
eral Business Law. The section reads as 
follows: 


“2 Such provisions in any contract 
shall be deemed to contain or imply con- 
ditions that such commodity may be re- 
sold without reference to such agreement 
in the following cases: (a) In closing 
out the owner’s stock for the purpose of 
discontinuing delivering any such com- 
modity.” 


It thus appears, that this section allows 
a retailer to close out “the owner’s stock 
where there is an intention to discontinue 
delivering such commodity.” 
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[Scope of Close Out Sale Exemption] 


While the Miller’s Sport Shop obviously 
could close out the stock where it was 
the intention to discontinue delivering plain- 
tiff’s merchandise, the very language of the 
statute seemingly does not apply to de- 
fendant. 


To gather the intention of the statute, as 
it applies to the instant case, it might be 
well to consider the specific language there- 
of, to wit “(a) In closing out the owner’s 
stock for the purpose of discontinuing de- 
livering any such commodity.” 


It appears that the important words in 
the above-quoted sentence are “owner’s 
stock” and “for the purpose of discon- 
tinuing.’ Apparent is the fact that the 
defendant bought the stock for the purpose 
of holding a sale at reduced prices, and 
that defendant did not acquire the stock 
in question “for the purpose of discon- 
tinuing” delivering this type of merchan- 
dise. Nor does it seem to the court that 
defendant was the “owner” of the stock 
within the meaning of the statute at the 
time it contemplated its sale of the mer- 
chandise. 


In a California case, Sterling Drug v. 
Benatar [1950-1951 Trapt Cases { 62,688] 
(99 Cal. App. 2d 393, 398), the court said, 
in part, in referring to a provision similar 
to paragraph (a) of subdivision 2 of sec- 
tion 369-a of the New York statutes: 


“The provision referred to permits 
deviation from fair trade prices: “(1) In 
closing out the owner’s stock for the 
purpose of discontinuing delivering any 
such commodity.’ It does not give a 
general exemption from fair trade prices 
for goods bought at a close out sale inde- 
pendent from the circumstance whether 
the reseller himself also intends to dis- 
continue delivering any such commodity.” 
(Italics supplied.) 

The court further said (p. 398): 

“Tt seems very doubtful whether a mer- 
chant who, like appellant, bought large 
quantities of a war surplus commodity 
for the express purpose of selling them 
below fair trade price, can be said to be 
‘closing out the owner’s stock,’ even if 
he does not intend to further carry the 
same commodity.” 


It is, of course, the purpose of the Fair 
Trade Law to protect a producer from 


damage to his good will resulting from 
price cutting at the retail level. (General 
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Elec. Co. v. Macy & Co. [1950-1951 TRADE 
CasEs { 62,764], 199 Misc. 87; Bulova Watch 
Co. v. Klein on the Square [1950-1951 Trapr 
Cases { 62,854], 199 Misc. 818.) And the 
effect of defendant’s sales of plaintift’s 
merchandise at a 25% reduction on the 
retail level would surely work irreparable 
injury to plaintiff in its relations with its 
dealers accompanied by the resultant cheap- 
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[Injunction Motion Granted] 


Under the undisputed facts appearing to 
this court, it appears that the granting of 
the motion for a preliminary injunction is 
essential to maintain the status quo of this 
case pending the trial of the action. 


Order may be prepared accordingly, the 
plaintiff to provide an undertaking pursuant 


to section 893 of the Civil Practice Act, 


ening of plaintiff’s products in the minds of : 
the undertaking to be in the sum of $500. 


its ultimate consumers. 


[] 68,215] United States v. R. Hoe & Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 66289. Dated December 6, 1955. 


Case No. 1082 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Agreements 
with Foreign Companies—Sales Representatives—Trade-Marks—Printing Presses and 
Machinery.—A manufacturer of printing presses, printing machinery, and plate-making 
machinery was prohibited by a consent decree from entering into any understanding with 
specified foreign companies to (1) allocate territories for the manufacture or sale of such 
products; (2) fix prices or conditions for the sale of such products; (@)msell-towor pur- 
chase from, the foreign companies such products at prices lower than the final sales prices 
of such products to the ultimate users of the products; (4) offer or pay to, or receive or 
accept from, the foreign companies any payment in connection with the sale of such 
products to any third person; or (5) hinder, restrict, limit, or prevent (a) any person 
from manufacturing or selling such products, (b) any manufacturer or seller of such 
products from using such manufacturers’ or sellers’ firm name in which a specified name 
may appear as an integral part of such firm name, unless the products fail clearly to dis- 
close the name of the manufacturer and place of manufacture, or (c) any person from 
importing into, or exporting from, the United States any of the products. 

Also, the manufacturer was prohibited from referring any order or inquiry to any 
other manufacturer; appointing any of the foreign companies as agent, or sales representa- 
tive, or distributor of any such products; acting for or representing any of the foreign 
companies as agent, sales representative, or distributor of any such products; or designating 
any agent, sales representative, or distributor who is also acting as agent, sales representa- 
tive, or distributor for any of the foreign companies. 


See Combinations and Conspiracies, Vol. 1, { 2005.055. 


Combinations and Conspiracies—Consent Decree—Practices Enjoined—Licensing of 
Patents—A manufacturer of printing presses, printing machinery, and plate-making 
machinery was prohibited by a consent decree from transferring or licensing to, or 
exchanging with, specified foreign companies any patent, know-how, or trade-mark; 
however, the manufacturer could give nonexclusive licenses to any of the foreign com- 
panies under patents or patent applications owned by it at the date of the decree and 
embodying inventions of any of the foreign companies, and the manufacturer could receive 
from any of the foreign companies nonexclusive licenses under patents or patent applica- 
tions owned at the date of the decree by any of the foreign companies and embodying 
inventions of the manufacturer. 


See Combinations and Conspiracies, Vol. 1, § 2013.275. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Sale of Products in Foreign Markets——A manufacturer of printing presses, printing 
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machinery, and plate-making machinery was ordered by a consent decree to use reasonable 
efforts to promote and develop the sale of such products in foreign markets by offering 
to sell and selling such products upon request and upon reasonable and nondiscriminatory 
terms and conditions to any foreign purchaser or to persons desiring to purchase such 
products within the United States for export. Also, the manufacturer was ordered to 
insert advertisements in trade journals in Great Britain, France, Italy, India, and Australia 
advising prospective purchasers of the manufacture and availability for sale of such 
products and to give written notice to all persons who, since the date of the filing of the 
complaint to the date of the entry of the decree, have made written inquiry to the manu- 
facturer regarding the purchase or distribution of such products for export, informing them 
of the manufacture and availability for sale of such products and inviting inquiry as to 
their requirements and soliciting their patronage. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8301.50, 8421. 


Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Designation of Trade-Marks To Be Used in Exporting.—A manufacturer of printing 
presses, printing machinery, and plate-making machinery was ordered by a consent decree 
to designate one or more additional trade-marks for use in the export of its products 
which should be separate and distinct from, and which should neither be similar to nor 
likely to be confused with any trade-mark, trade name, or firm name owned or controlled 
by specific foreign companies, and, if necessary for the export of such products, to register 
or secure the right to use such trade-mark or trade-marks in foreign countries and to use 
such trade-mark or trade-marks on such products and to take such steps as may be reason- 
able or necessary to assure the removal of legal obstacles to the sale and distribution of 
such products in foreign countries free from trade-mark or other rights of the foreign 
companies. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Trade-Marks.—A consent decree entered against a manufacturer of printing 
presses, printing machinery, and plate-making machinery provided that nothing contained 
in a specified provision of the decree should be construed to prohibit the exercise, by 
the manufacturer, of any rights at common law, in equity, or by statute that it might have 
in and to a specified name or certain trade-marks. The decree further provided that 
nothing contained in a provision of the decree prohibiting the enforcement of certain 
agreements between the manufacturer and foreign companies should be construed to 
affect such rights as the foreign companies might have acquired under such agreements 
in and to a specified name or certain trade-marks or to affect such rights at common law, in 
equity, or by statute as the manufacturer might have in and to the specified name or 
certain trade-marks. 

See Department of Justice Enforcement and Procedure, Vol. 2, f 8321.33. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Victor H. Kramer, 
Special Assistant to the Attorney General; W. D. Kilgore, Jr., Harry N. Burgess, Max 
Freeman, and John Ford Baecher, Attorneys. 


For the defendant: Sullivan & Cromwell by John F. Dooling, Jr. 


Final Judgment ment without trial or adjudication of any 

Arcuie O, Dawson, District Judge [Jn issue of fact or law herein and without 
full text]: Plaintiff, United | States of admission by either of them in respect to 
America, having filed its complaint herein 
on May 11, 1951; defendant R. Hoe & Co., 
Inc., having appeared and filed its answer to 
the complaint denying the substantive allega- 
tions thereof; and the plaintiff and the de- 
fendant, by their attorneys, having severally 
consented to the entry of this Final Judg- 


any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of the parties hereto, it is 
hereby 

Ordered, adjudged and decreed as follows: 
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I 


[Sherman Act] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint states a cause of action 
against the defendant R. Hoe & Co., Inc., 
under Section 1 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,’ commonly known 
as the Sherman Act, as amended. 


II 
[ Definitions] 

As used in this Final Judgment: 

(A) “Printing presses” means any ma- 
chinery for making printed impressions on 
paper or other material from an inked 
surface, and any parts thereof; 

(B) “Printing machinery” means any ma- 
chinery or apparatus used or usable in con- 
junction or connection with a printing press, 
or any parts thereof; 

(C) “Plate-making machinery” means ma- 
chinery used in the manufacture of flat, 
smooth pieces of material on, or from which, 
anything is to be engraved or printed, and 
any parts thereof; 

(D) “Said products” means and includes 
printing presses, printing machinery and 
plate-making machinery; 


(E) “Patents” means each and all patents 
related to the said products, and all appli- 
cations therefor, including all reissues, divi- 
sions, continuations, or extensions thereof, 
and patents issued upon such applications; 


(F) “Know-how” means any form of 
technical information or assistance relating 
to the manufacture or placing into opera- 
tion of the said products; 


(G) “Trade-mark” means any trade-mark 
applicable to any of the said products, and 
all applications therefor, including all re- 
newals, republications, or amendments there- 
of, and any trade-mark registered upon such 
applications; 

(H) “Defendant” means the defendant R. 
Hoe & Co., Inc., a corporation organized 
and existing under the laws of New York; 

(1) “Crabtree” means R. W. Crabtree & 
Sons, Ltd., a corporation organized and 
existing under the laws of the United 
Kingdom; 
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(J) “British Hoe’ means R. Hoe & Com- 
pany, Ltd., a corporation organized and exist- 
ing under the laws of the United Kingdom; 


(K) “Hoe-Crabtree” means R. Hoe & 
Crabtree, Limited, a corporation organized 
and existing under the laws of the United 
Kingdom; 

(L) “Person” means an individual, part- 
nership, firm, association or corporation, or 
any other business or legal entity; 

(M) “Manufacturer” means any person 
engaged in the manufacture of the said 
products. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant and to each of 
its subsidiaries, successors, assigns, officers, 
directors, servants, employees and agents, 
and to those persons in active concert or 
participation with the defendant who receive 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV 
[Enforcement of Agreements Prohibited] 


Defendant is enjoined and restrained from 
enforcing, in whole or in part, any of the 
provisions of or any obligations under the 
agreement dated July 15, 1938 (other than 
the service and guarantee obligations of 
paragraphs 3 and 4 thereof) between R. W. 
Crabtree and Sons, Ltd. and R. Hoe and 
Co., Ltd.; the Deed of Covenant dated Sep- 
tember 9, 1938 between R. H. C. Ltd. 
(formerly R. Hoe & Co., Ltd.), R. Hoe & 
Co,. Inc., R. W. Crabtree and Sons, Limited 
and R. Hoe and Company, Limited; the 
agreement dated October 6, 1938 between 
R. Hoe & Co., Inc., and R. Hoe and Com- 
pany, Limited; the agreement dated April 
17, 1945 between R. Hoe & Co., Inc., R. W. 
Crabtree and Sons, Ltd., and R. Hoe & 
Company, Limited; and the agreement dated 
February 17, 1950 between R. Hoe & Co., 
Inc., R. W. Crabtree and Sons, Limited and 
R. Hoe & Company, Limited; including all 
amendments, renewals and extensions there- 
of and all agreements supplemental thereto; 
provided, however, that nothing contained 
in this Section IV shall be construed to 
affect, in any manner, such rights as Crab- 
tree, British Hoe, and Hoe-Crabtree, or 
any of them, may have acquired under any 


© 1955, Commerce Clearing House, Inc. 


Number 38—141 
12-30-55 


of such agreements, in and to the name 
“Hoe” or any Hoe trade-mark, or to affect 
such rights at common law, in equity, or 
by statute as defendant may have in and 
to the name “Hoe” or any Hoe trade-mark. 


y 
[Prohibited Agreements] 


(A) Defendant is enjoined and restrained 
from entering into, adhering to, maintaining 
or furthering, or claiming any rights under, 
any contract, agreement, understanding, plan 
or program, with Crabtree, British Hoe, or 
Hoe-Crabtree the purpose or effect of which 
is, directly or indirectly, to: 

1. Allocate or divide territories for the 
manufacture, sale or distribution of any of 
the said products; 


2. Fix, maintain, or adhere to prices or 
other terms and conditions for the sale of 
any of the said products to third persons; 


3. Sell or offer to sell to, or purchase 
or offer to purchase from, Crabtree, British 
Hoe or Hoe-Crabtree any of the said prod- 
ucts at a price lower than the final sales 
price of such product to the ultimate user 
thereof; 

4, Offer or pay to, or receive or accept 
from, Crabtree, British Hoe or Hoe-Crab- 
tree any payment in connection with the 
sale or distribution of any of the said prod- 
ucts to any third person; 


5. Hinder, restrict, limit or prevent any 
person from manufacturing, selling or dis- 
tributing any of the said products in any 
territory or market, or leave any person free 
from competition in any territory or market 
in the manufacture, sale or distribution of 
the said products; 

6. Hinder, restrict, limit or prevent any 
manufacturer, seller or distributor of any 
of the said products from using, in connec- 
tion with said products, such manufacturers, 
sellers or distributors’ firm name in which 
the word “Hoe” may appear as an integral 
part of such firm name, unless such products 
fail clearly to disclose the name of the manu- 
facturer and place of manufacture thereof; 

7. Hinder, restrict, limit or prevent any 
person from importing into, or exporting 
from, the United States any of the said 
products. 

(B) Nothing contained in subsection (A) 
of this Section shall be construed to prohibit 
the exercise, by the defendant, of any rights 
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at common law, in equity, or by statute that 
it may have in and to the name “Hoe” of 
any Hoe trade-mark. 


VI 


[Sales Representatives] 
Defendant is enjoined and restrained from: 


(A) Referring any order or inquiry for 
any of the said products to any other manu- 
facturer; 


(B) 1. Appointing, designating or em- 
ploying or continuing the appointment, desig- 
nation or employment of Crabtree, British 
Hoe or Hoe-Crabtree as agent, sales repre- 
sentative or distributor of any of the said 
products; 


2. Acting for, or representing Crabtree, 
British Hoe or Hoe-Crabtree as agent, sales 
representative or distributor of any of the 
said products; 


(C) Designating, appointing or using, 
or continuing the designation, appointment or 
use of, any agent, sales representative or 
distributor who is also acting as agent, sales 
representative or distributor of Crabtree, 
British Hoe or Hoe-Crabtree. 


VII 
[Promotion of Sales in Foreign Markets] 


Defendant is ordered and directed to use 
reasonable efforts to promote and develop 
the sale of the said products in foreign 
markets by offering to sell and selling the 
said products upon request and upon reason- 
able and nondiscriminating terms and condi- 
tions, to any foreign purchaser or to persons 
desiring to purchase the said products within 
the United States for export. 


VIII 


[ Trade-Marks] 


(A) Defendant is ordered and directed to 
designate one or more additional trade-marks 
for use in the export of the said products 
which shall be separate and distinct from, 
and which shall neither be similar to nor 
likely to be confused with any trade-mark, 
trade name or firm name owned or con- 
trolled by Crabtree, British Hoe or Hoe- 
Crabtree, and, if necessary for the export 
of such products, to register or secure the 
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tyzht to use such trade-mark or trade-marks 
in foreign countries and to use such trade- 
mark or trade-marks on the said products 
and to take such steps as may be reasonable 
or necessary to assure the removal of legal 
obstacles to the sale and distribution of 
such products in foreign countries free from 
trade-mark or other rights of Crabtree, 
British Hoe or Hoe-Crabtree; 


(B) Defendant is enjoined and restrained 
from transferring or licensing to, or ex- 
changing with, Crabtree, British Hoe or 
Hoe-Crabtree, any patent, know-how or 
trade-mark, provided that defendant may 
give nonexclusive licenses to Crabtree or 
British Hoe or Hoe-Crabtree under patents 
or patent applications owned by defendant 
at the date of this decree and embodying 
inventions of Crabtree or British Hoe or 
Hoe-Crabtree, and defendant may receive 
from Crabtree or British Hoe or Hoe-Crab- 
tree non-exclusive licenses under patents or 
patent applications owned at the date of 
this decree by Crabtree or British Hoe or 
Hoe-Crabtree, or any of them, embodying 
inventions of defendant. 


IX 


[Notices] 
Defendant is ordered and directed: 


(A) Beginning three months from the 
date of entry of this Final Judgment and for 
a period of six months thereafter to insert 
advertisements at reasonable intervals in 
trade journals of appropriate circulation in 
Great Britain, France, Italy, India and Aus- 
tralia advising prospective purchasers of the 
manufacture and availability for sale of the 
said products in the manner contemplated 
in paragraph VII above; 


(B) To give written notice to all per- 
sons who, since May 11, 1951, to the date 
of the entry of this Final Judgment, have 
made written inquiry to defendant regard- 
ing the purchase or distribution of the said 
products for export, informing them of the 
manufacture and availability for sale of the 
said products and inviting inquiry as to their 
requirements and soliciting their patronage; 


(C) Within ninety days from the date of 
entry of this Final Judgment to send a copy 
thereof to Crabtree, British Hoe and Hoe- 
Crabtree. 
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xX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant made to 
its principal office, be permitted, subject to 
any legally recognized privilege: 

(A) Access, during the office hours of tne 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of the defendant relating 
to any matters contained in this Final 
Judgment; 

(B) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters; 


(C) Upon written request the defendant 
shall submit such reports in writing with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 


No information obtained by the means 
permitted in this Section X shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings in which the United States is a 
party for the purpose of securing compliance 
with this Final Judgment or as otherwise 
required by law. 


xa 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions thereof, for the enforcement of 
compliance therewith, and for the punishment 
of violations thereof. 
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[| 68,216] Charles Lawlor and Mitchell Pantzer, co-partners, trading as Independent 
Poster Exchange v. National Screen Service Corporation, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 10020. Filed December 15, 1955. . 


Sherman Antitrust Act 


! ; Monopolies—Conspiracy to Create Monopoly for Third Party—Discriminatory Prac- 
tices—Intent.—To establish a charge that a distributor of motion pictures conspired to 
establish a monopoly for a manufacturer-distributor of motion picture advertising acces- 
sories by entering into an alleged discriminatory contract with the manufacturer-distributor, 
a competing distributor of such accessories must prove that the motion picture distributor 
contracted with the intent to assist the manufacturer-distributor to create a monopoly. 
The mere fact that a person has business dealings with a monopolist, even with knowledge 
of the existence of the monopoly, is not sufficient to convict such a person of a violation 
of the Sherman Act. The principle that it is not necessary to produce evidence of a 


specific intent to monopolize where the c 


ompleted offense of monopolization has been 


proved applies to the monopolist and not to a person charged with having made it possible 


for another person to monopolize. 


Also, to prove that the contract was discriminatory, it 


must be shown that the discrimination arose among persons supplying substantially the 


same product or services. 


The existence of material issues of fact precluded the entry 


of a summary judgment in favor of the accessory distributor, who had contended that 
the contract between the motion picture distributor and the manufacturer-distributor con- 
stituted conclusive proof of conspiracy and that no proof of any intent beyond the making 


of the contract had to be adduced. 
See Monopolies, Vol. 1, { 2520, 2610.280. 


For the plaintiffs: Gray, Anderson & Schaffer, Philadelphia, Pa. 

For the defendants: Phillips, Nizer, Benjamin & Krim, New York, N. Y., for Natl. 
Screen Service Corp.; Wolf, Block, Schorr and Solis-Cohen, Philadelphia, Pa., for Warner 
Bros. Pictures Distributing Corp.; and Schnader, Harrison, Segal & Lewis, Philadelphia, 
Pa., for Columbia Pictures Corp., Loew’s Inc., and others. 

For a prior opinion of the U. S. Supreme Court, see 1955 Trade Cases {] 68,061, revers- 
ing U. S. Court of Appeals, Third Circuit, 1954 Trade Cases {[ 67,709, which affirmed U. S. 


District Court, Eastern 


District of Pennsylvania, 1953 Trade Cases {[ 67,619; for prior 


opinions of the U. S. District Court, Eastern District of Pennsylvania, see 1950-1951 Trade 


Cases {[ 62,919 and 62,603. 


Sur Plaintiff’s Motion for Summary 
Judgment 


[Related Case] 


Before KrrKpatrick, Chief Judge [Jn full 
text]: The opinion of this Court, refusing 
summary judgment in the Schrader case, 
Civil Action No. 11138, filed August 8, 1955, 
dealt with the horizontal aspect of the con- 
spiracy charged. It was there held that, 
inasmuch as the Supreme Court had decided 
that conscious parallelism of action alone 
is insufficient to establish a conspiracy, the 
disputed fact of the existence of an agree- 
ment between the distributor-defendants 
necessarily presented a genuine issue as to 
a material fact. 


[Vertical Conspiracy] 
In the present case the plaintiff asks the 
Court to consider the vertical aspect of 
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the conspiracy, basing its argument for a 
summary judgment on the language of the 
Supreme Court in United States v. Paramount 
Pictures [1948-1949 TRADE CASES q 62,244], 
334 U. S. 131, 160, “Each discriminatory 
contract constituted a conspiracy between 
licensor and licensee.” It argues that the 
agreements between each of the distributors 
and National Screen are discriminatory and 
constitute conclusive proof of conspiracy 
and that no proof of any intent beyond the 
making of the agreements need be adduced. 
If that is so, it would be immaterial whether 
there ever was any agreement among the 
distributors themselves and that issue would 
be out of the case. 


[Intent] 


I recognize fully the principle that where 
the completed offense of monopolization has 
been proved it is not necessary to produce 
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evidence of a specific intent to monopolize 
but that a general intent to do an act, re- 
sulting in or contributing to the creation 
of the monopoly, the consequences of which 
act the defendant is presumed to know, is 
sufficient. This principle, however, applies 
to the monopolist or monopolists. It is to 
be remembered that the distributors in this 
case have not been charged with having, or 
proved to have, monopolized anything out- 
side the scope of their copyright protec- 
tion. The charge against them is that they 
have made it possible for National Screen 
to do so. It seems to me that in such a 
situation the question of intent still remains 
and constitutes a genuine issue. 


I do not think that it has ever been held 
that merely having business dealings with 
a monopolist, even with knowledge of the 
existence of the monopoly, is sufficient to 
convict anyone of a violation of the Act. 
Ordinary suppliers and customers are not 
compelled to boycott a monopolistic busi- 
ness under pain of prosecution. I cannot 
believe that when the Supreme Court in 
the Paramount case said “For acquiescence 
in an illegal scheme is as much a violation 
of the Sherman Act as the creation and 
promotion of one,” the Court, by “acquies- 
cence,’ meant anything different from or 
less than “participation.” 


As to each distributor, if it be proved that 
it contracted with National Screen with the 
intent to assist it to establish a monopoly— 
a fact which might appear if it should be 
shown that its motive was to benefit from 
the fact that National Screen was a monopoly 
rather than merely because the distributor 
could get a type of service from National 
Screen which it could not get from anyone 
else—a case might be made out against the 
distributor, but that would be only after a 
fact issue had been resolved against it. 


In United States v. National City Lines 
{1950-1951 TrapE Cases { 62,757], 186 F. 
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2d 562, the supplier-defendants (who cor- 
respond to the distributor-defendants in the 
present case) were far more closely tied 
in with the monopoly by their contracts 
with it than these distributor-defendants 
(so far) appear to be, in that each of the 
supplier-defendants, as a condition prece- 
dent to its contract with the monopolist 
corporation, bought largely of the preferred 
stock of the latter. The factual situation in 
the case was all established by documentary 
proof and was undisputed. The Court said, 
at page 572, “Obviously defendants were 
entitled to offer evidence as to their intent 
and motives .. .” 


[Other Issue of Fact] 


The plaintiff further argues that National 
Screen is simply another poster renter, 
larger and better equipped than any of the 
plaintiff poster renters. If this is so, what 
the Supreme Court said about discrimina- 
tory contracts constituting conspiracies 
might be applicable here. However, Na- 
tional Screen and the distributors assert 
that National Screen is much more than an 
ordinary poster renter. They argue that the 
record already shows, and that further evi- 
dence can be adduced that National Screen 
renders services so much more useful and 
valuable to the distributors than the ordi- 
nary poster renters that it is in an entirely 
different class, and the question of dis- 
crimination can only arise among persons 
supplying substantially the same product or 
services. This, again, raises an issue of fact, 
which under the plaintiff’s theory would be 
a material one. 


[Summary Judgment Denied] 


Enough has been said to point up the 
Court’s view that there are material fact 
issues in the case which preclude the entry 
of summary judgment. 


[] 68,217] Jay Schrader, trading as Charlotte Poster Exchange v. National Screen 


Service Corporation, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 11138. Filed December 15, 1955. 


Clayton Antitrust Act 


_ Private Enforcement and Procedure—Suit for Injunctive Relief—Scope of Relief— 
Divestiture—In an action where a manufacturer-distributor of motion picture advertising 
accessories was found to have created and maintained an unlawful monopoly, but no find- 
ing was made as to motion picture distributors who had been charged with conspiring 
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to establish the monopoly for the manufacturer-distributor, the court refused to 
adopt proposed provisions of a decree which might have the effect of forcing the manu- 
facturer-distributor to discontinue the manufacturing part of its business. Considerations 
of policy are against decreeing divestiture or the complete destruction of a nationwide 
business at the suit of an individual in a private antitrust action, particularly where it would 
have a far-reaching and possibly adverse effect upon interests not proved to have 


participated, 


See Private Enforcement and Procedure, Vol. 2, { 9024. 

For the plaintiff: Gray, Anderson & Schaffer, Philadelphia, Pa. 

For the defendants: Phillips, Nizer, Benjamin & Krim, New York, N. Y., for National 
Screen Service Corp.; Wolf, Block, Schorr and Solis-Cohen, Philadelphia, Pa., for Warner 


Bros. Pictures Distributing Corp.; and Schnader, Harrison, Segal & Lewis, Philadelphia, 
Pa., for Columbia Pictures Corp., Loew’s Inc., and others. 


For prior opinions of the U. S. District Court, Eastern District of Pennsylvania, see 
1955 Trade Cases {| 68,122 and 1950-1951 Trade Cases {| 62,919 and 62,760. 


Sur Final Decree 
[Scope of Injunctive Relief—Divestiture] 


Before Kirkpatrick, Chief Judge [Jn full 
text]: In connection with the decree entered 
this day, I deem it appropriate to state one 
or two considerations which guided me in 
formulating the decree and in declining to 
adopt, in whole, either of the proposed 
decrees presented by the parties. 


Although it is impossible to enter any 
decree terminating National Screen’s monopoly 
without affecting the business and interests of 
the distributor-defendants to some extent, I 
have in mind, as to the distributor-defendants, 
that there is no judgment against them, and 
that/no findings of fact warranting the conclu- 
sion that they are participants in an illegal 
conspiracy have been made. 


Some of the provisions of the decree 
proposed by the plaintiff would be suscep- 
tible of an interpretation which would in 
all likelihood result in compelling the dis- 
tributor-defendants to abandon entirely the 
system of distributing standard accessories 
through a manufacturing agency and to 
resume the business of manufacturing them 
themselves. 


I recognize the fact, strongly urged by 
the plaintiff in support of its proposed decree, 
that the dominating position which National 
Screen has acquired and the expansion of 
its business and facilities would make it 
extremely difficult for the plaintiff to com- 


pete with it if the decree does no more than 
give the plaintiff the same legal advantage 
in dealing with the distributors as National 
Screen, and it may well be that the illegal 
monopoly which National Screen has main- 
tained in the past has been an important 
factor in giving it that position. As long 
as National Screen continues the manufac- 
turing end of its business, it is bound to 
have a great advantage in competition. 
However, the plaintiff disclaims not only 
any desire to manufacture but also the 
ability to do so. What, in effect, it desires 
by the decree which it presented and what 
might be accomplished by it is to force 
National Screen to discontinue manufacture. 
Without going into the question of the exact 
extent of the power of the Court to do this, 
it has come to be generally recognized that 
considerations of policy are against decree- 
ing divestiture or the complete destruction 
of a nationwide business at the suit of an 
individual in a private action under the 
antitrust laws, particular [sic] where that 
would have a far-reaching and possibly adverse 
effect upon interests not proved to have 
participated. Nor do I think this Court has 
the power to require the distributor-defendants 
to distribute either the finished standard 
accessories or the supplies necessary to 
manufacture them without any charge or 
compensation to whomever wants to get 
them, which would probably be the end 
result if the plaintiff's proposed decree were 
adopted. 
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[| 68,218] Sunbeam Corporation v. David E. Horn, et al. 


In the United States District Court for the Southern District of Ohio, Western 
Division. Civil No. 1959 (At Dayton). Dated December 7, 1955. 


Ohio Fair Trade Act 


Fair Trade—Sales Which May Be Excepted from Price Restriction—Government 
Post Exchange.—A fair trader did not violate its fair trade contract with a retailer when 
it permitted sales of its fair traded products to be made to a Government Post Exchange 
which allegedly sold the fair trader’s products at prices below the established fair trade 
prices. The Post Exchange is Government-operated on Government property; therefore, 
the Ohio Fair Trade Act does not apply. If the fair trader were to refuse to sell its 
products to a distributor who, in turn, sold the products to a Post Exchange, TOmeulre 
reason that the Post Exchange sold at prices less than the fair trade prices, the fair trader 
would be applying the Act to the Government on Government-owned territory, something 


which the fair trader cannot do. 
Ohio Act. 


See Fair Trade, Vol. 1, { 3232. 


Government territory is not within the scope of the 


For the plaintiff: Landis, Ferguson, Bieser & Greer, Dayton, Ohio. 
For the defendants: Robert J. Kelly and William T. McLeran, Dayton, Ohio. 


Decision 


[Injunction Sought] 


Lester L. Crecm, District Judge [Jn full 
text]: This case is before the Court upon 
a motion and a hearing for a preliminary 
injunction in favor of the plaintiff against 
the defendants to prevent them from selling 
the plaintiff's products at prices below the 
established fair-trade prices. 


[Defense—Sales on Post Exchange] 


The plaintiff has shown all the requisites 
necessary to entitle it to such an order, 
unless it should be denied by reason of the 
defense raised by the defendants. The 
defendants claim that they have an equitable 
defense and that by reason thereof, the 
plaintiff should be prevented from enforcing 
its fair-trade contract. 

It is the claim of the defendants that 
there is a Post Exchange on the Govern- 
ment Reservation of Wright-Patterson Air- 
force Base, that this is within a few blocks 
of the defendants’ stores and that the Post 
Exchange sells plaintiff’s products at prices 
below the fair-trade price. 

It is true that injunctive relief is an 
equitable remedy, but the Court in this 
instance is charged with the enforcement of 
a statute and does not have the discretion 
to grant relief on purely equitable grounds. 
Sections 1333.06 and 1333.07 of the Ohio 
Code grant the right for manufacturers to 
enter into fair-trade contracts. Section 
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1333.08 provides for injunctive relief in 
case of violation of such contracts. 


To hold that the contract between the 
plaintiff and the defendants is unenforcible 
upon equitable grounds would be to nullify 
the Fair Trade Act so far as this plaintiff 
is concerned. If the contract were un- 
enforcible against these defendants, then 
the other dealers in Fairborn could claim 
that it was unenforcible against them and 
then it would spread from city to city to 
a point where -it would have no effect in 
the State. 


[Fair Trade Act Not Applicable] 


The question arises as to whether or not 
the plaintiff has violated the contract with 
the defendants for the reason that it permits 
sales to be made to the Post Exchange 
above mentioned. The Post Exchange is 
Government-operated on Government prop- 
erty. The Fair Trade Act, therefore, does 
not apply to the Post Exchange. Sunbeam 
Corporation v. Central House Keeping Mart, 
Inc., et al. [2 Ill. App. 2d 543], Second 
Series, Illinois Appellate Court, 543 [1954 
TRADE CASES § 67,789]. 


If the plaintiff were to refuse to sell its 
products to a distributor who, in turn, sold 
it to a Post Exchange, for the reason that 
the Post Exchange sold at prices less than 
the Fair-Trade price, it would then be 
applying the Fair Trade Act to the Govy- 
ernment on Government-owned territory. 
This, it cannot do. Government-territory 
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is not within the scope of the State Fair Airforce Base is competing with private 
Trade Act. This answers defendants’ claim business is a question not now before the 
that paragraph 4 of the Distributors Fair Court. The temporary injunction heretofore 
Trade contract should operate to prevent issued by the Court will continue in force 
sales by the distributors to the Post Ex- until further order of the Court or until 
change. The language “will not in turn the case can be heard on its merits 
advertise, offer for sale or resell such prod- ; 
ucts within or for delivery in any State Addendum 
oo ead ae ae wees less than the Since this Decision was written, counsel 
: etail Fair-Trade Prices from time for defendants have cited some decisions to 
to time stipulated by Producer,” must be the Court. The Court finds that these deci- 
construed in the light of the jurisdiction of gions en: applicable to the situation at 
the State Pots Tass law. bar and do not sustain the defendants’ 
How far, if at all, and in what manner, position. 
the Post Exchange at Wright-Patterson 
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In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 13,090. Filed December 13, 1955. 


Clayton and Sherman Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violations—Prior Government Decrees—Consent Decrees.—Consent 
decrees entered against two motion picture distributors in a Government antitrust action 
were admissible in evidence against the distributors in a private antitrust action because 
such decrees were entered after testimony had been taken in the Government action. 
Section 5 of the Clayton Act provides that consent decrees are inadmissible if they are 
entered before any testimony has been taken. 


See Private Enforcement and Procedure, Vol. 2, J 9012.260. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violations—Prior Government Decrees—Reading of Decrees, Findings, 
and Conclusions by Plaintiff’s Counsel.—A trial judge ruled that he did not err in per- 
mitting plaintiffs’ counsel to select and read to a jury portions of decrees, findings, and 
conclusions entered in a prior Government antitrust action. A trial judge has broad 
discretion as to the manner of presenting the decided issues of a prior Government suit 
to the jury. There is nothing in the law to prohibit the trial judge from outlining in 
general terms, for the benefit of counsel and jury, the scope and effect of the prior decrees 
as evidence in a private action and then permitting counsel to perform the physical task 
of reading materials from the prior Government case in order to acquaint the jury fully 
with the issues determined therein. As between the trial judge and counsel, it is unimpor- 
tant who presents the materials from the Government case to the jury. 


See Private Enforcement and Procedure, Vol. 2, J 9012. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violations—Prior Government Decrees—Reading of Findings of Fact 
and Conclusions of Law.—A trial court ruled that it did not err in permitting findings of 
fact and conclusions of law filed with Government antitrust decrees to be read to the 
jury. A trial judge may resort to such portions of the record, including the pleadings 
and judgment, in the Government case as he may find necessary or appropriate to use 
in presenting to the jury a clear picture of the issues decided in the Government case. 


See Private Enforcement and Procedure, Vol. 2, 7 9012.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violations—Prior Government Decrees—Relevancy of Matters Con- 


tained in Decrees.—In an action by motion picture exhibitors charging that motion picture 
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distributors conspired to deny them the right to exhibit pictures on a territorial release 
basis, the trial court ruled that it did not err in permitting portions of decrees and findings 
in a Government antitrust action to be read to the jury, where such decrees and findings 
related to runs and clearances, price fixing, block booking, and the use of master and 
franchise agreements. Although findings on price fixing and block booking had no bearing 
on the problem of damages, these findings were closely related to the question of con- 
spiracy and its motivation and purpose in the instant case. 


See Private Enforcement and Procedure, Vol. 2, § 9012.410. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence—Burden of 
Proof Where Government Decrees Entered as Evidence——Where Government decrees as 
to the legality of motion picture clearances had been introduced in evidence in a private 
antitrust action, plaintiffs’ counsel improperly advised the jury that the burden of proof 
as to the legality of the clearances shifted to the defendants. Plaintiffs’ counsel read to 
the jury a provision of a Government decree which provided that whenever any clearance 
provision is attacked as not legal under the provisions of this decree, the burden shall 
be upon the defendant to sustain the legality thereof. Under the Government decree, 
the burden of proof shifts only when the clearance is attacked in the Government action. 
The plaintiffs in the instant action have no right to enforce the Government decree. Even 
though the reading of the provision might have tended to mislead the jury at the time it 
was read, any misunderstanding on the part of the jury was corrected by the court; there- 
fore, there was no prejudicial error. 


See Private Enforcement and Procedure, Vol. 2, f 9012.100. 


Private Enforcement and Procedure—Suit for Civil Damages—Measure of Damages 
Recoverable—Expert Witness.—In an action by motion picture exhibitors charging that 
motion picture distributors conspired to deny them the right to exhibit pictures on a 
territorial release basis and to grant theatres in another city clearance over their theatres, 
the exhibitors were not required to use one of two approved methods of proving damages, 
that is, (1) by a comparison of earnings of the plaintiffs’ theatres with those of a com- 
parable theatre during the period involved or (2) by a comparison of the earnings of 
the plaintiffs’ theatres during that period with a normal period immediately preceding the 
alleged deprivation of the run, because such methods were not feasible. Generally, the 
method used in the instant action involved an estimate of each theatre’s loss of profits 
as a result of being deprived of territorial release. The computation was based upon 
estimates of the following elements: theatre patronage area, subdivision of the damage 
period, total average weekly patronage in the area, percentage of estimated total movie 
patronage allocated to the theatres, admission prices, film rentals, and additional expenses. 
Also, it was held that an expert witness’s estimates on damages were competent evi- 
dence and therefore were admissible. 


See Private Enforcement and Procedure, Vol. 2, J 9011.250, 9011.400. 


Private Enforcement and Procedure—Suit for Civil Damages—Damages Recoverable 
—Competency of Proof of Damages—Expert Witness.—Where plaintiffs offered evidence 
of damages through the testimony of an expert witness, the defendants’ challenge of the 
witness’s qualifications.was held to be without merit. The witness’s estimates on damages 
were held to be competent evidence and therefore admissible. 


See Private Enforcement and Procedure, Vol. 2, § 9011.385. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause—Mis- 
conduct of Jury.—Defendants’ motion for a new trial on the ground that the jury was 
exposed to extraneous and prejudicial matters by the misconduct of third persons and 
jurors and that the court denied their motion to recall the entire jury for interrogation 
was denied. Evidence obtained from the interrogation of one of the jurors demonstrated 
that the defendants’ charges that the jury was subjected to extraneous, prejudicial 
influences were without substantial basis. The recalling of the entire jury for interroga- 
tion would have been improper under the circumstances. 


See Private Enforcement and Procedure, Vol. 2, J 9014. 
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Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Instructions to Jury—Treble Damages.—A trial court ruled that it did not err when it 
refused to explain in its instructions to the jury that a verdict for the plaintiffs would 
be trebled and refused to permit the defendants to explain this matter to the jury. The 
defendants unsuccessfully contended that such refusals were error because the jury’s lack 
of knowledge that the verdict would be trebled might have caused them to render a 
verdict for more than the actual amount of damage in order to impose a penalty on the 
defendants for violation of the antitrust laws. 


See Private Enforcement and Procedure, Vol. 2, J 9014.35. 


Private Enforcement and Procedure—Suit for Civil Damages—Trial of Cause— 
Instructions to Jury—-Requested Instructions—Denial—Notice.—A trial court ruled that 
it did not err when it did not advise the defendants as to which of their requested instruc- 
tions would be included in the charge to the jury. At the time the defendants made their 
request to the court, they were advised by the court that all of their requests were denied. 
However, in the charge itself, the substance of many of the defendants’ requests were 
submitted to the jury and some of them were submitted in the identical form requested 
by the defendants. The court’s failure to comply with the defendants’ request was not 
prejudicial to them. 


See Private Enforcement and Procedure, Vol. 2, J 9014.35. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence—Sufficiency. 
In an action by motion picture exhibitors charging that motion picture distributors 
conspired to deny them the right to exhibit pictures on a territorial release basis and to 
grant theatres in another city clearance over their theatres, motions for a new trial and 
judgment notwithstanding the verdict on the ground that there was no credible evidence 
that the exhibitors demanded a territorial release were denied. Conflicting evidence on 
the issue of demand raised questions of credibility for the jury, which resolved them in 
favor of the plaintiffs: The jury’s conclusion was a reasonable one and therefore would 
not be disturbed. 


See Private Enforcement and Procedure, Vol. 2,  9012.500. 
For the plaintiffs: Dilworth, Paxson, Kalish & Green, Philadelphia, Pa. 


For the defendants: Wolf, Block, Schorr & Solis-Cohen, and Schnader, Harrison, 
Segal & Lewis, Philadelphia, Pa. 


For a prior opinion of the U. S. District Court, Eastern District of Pennsy!vania, see 
1952 Trade Cases {| 67,353. 


Pennsylvania; that is, that defendants, the 
seven major motion picture distributors, 
unreasonably and as the result of a con- 
spiracy granted the downtown Philadel- 
phia first-run theatres clearance over the 
Norristown theatres. 


Opinion 
[Verdict—Motions] 


Attan K. Grim, District Judge [In full 
text]: After a long trial in this private 
motion picture antitrust case the jury re- 
turned a verdict for plaintiff in the amount 


of $425,000, which the Court trebled. De- 
fendants have filed motions for judgment 
notwithstanding the verdict and for a new 
trial. 
[Complaint | 

The gravamen of plaintiffs’ complaint is 
that from 1939 to 1951 defendants unrea- 
sonably and as the result of a conspiracy 
denied plaintiffs the right to exhibit pic- 


tures on a territorial release basis at their 
Norris and Grand theatres in Norristown, 
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[Competition Between Theatres] 


One of plaintiffs’ principal problems was 
to prove that their Norristown theatres 
were not in substantial competition with 
the downtown Philadelphia first-run thea- 
tres. Defendants’ position, on the other 
hand, was that the two groups of theatres 
were in substantial competition and that 
therefore clearances in favor of the Phila- 
delphia theatres were justified in accordance 
with the usual economic criteria. 
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[Demand for Territorial Release] 


Defendants’ first contention in support of 
its motions is that there was no credible 
evidence of a demand for territorial release. 


David Sablosky, one of the plaintiffs and 
one of the partners trading as the Norris 
Amusement Company, testified that at the 
end of 1938 or the beginning of 1939, after 
the Norris theatre had been air-conditioned 
in 1938, he and his three brothers, Abe, 
Lewis, and Nathan visited the Philadelphia 
branches of the defendants and requested 
territorial release for the Norristown thea- 
tres from nine men associated with the 
local branches. Of these nine men, eight 
were living at the time of the trial and 
each of the eight men denied that any 
Sablosky had ever requested territorial re- 
lease from him. The jury resolved the 
question of credibility raised by this con- 
flicting testimony in favor of plaintiffs. 


David Sablosky also testified that during 
these visits defendants suggested that plain- 
tiffs write a letter embodying their request 
and that the plaintiffs did write such a letter 
and sent the same letter to each defendant. 
He testified he composed part of the letter, 
to the effect that Norristown was a separate 
and independent metropolitan area and that 
the Norristown theatres should have a run 
based on national release in Norristown 
instead of having to wait until after pictures 
had played in Philadelphia. He testified 
further that Abe Sablosky completed the 
letter by stating that if they had national 
(territorial) release, the grosses in Norris- 
town would improve tremendously and it 
would be an asset to the distributors to give 
Norristown national release. They also 
mentioned the air-conditioning in the letters, 
he testified, and said that they had gone 
into extensive alterations to put it in. 


Neither plaintiffs nor defendants could 
produce any copies of these 1939 letters and 
defendants have taken the position that the 
letters were not sent. Nor could plaintiffs 
produce a single reply to these letters. 
However, the jury had a right to believe 
David Sablosky’s testimony that the letters 
had been sent to defendants and to find in 
accordance with testimony that they had all 
been lost during the intervening sixteen 
years. 


As further support for their contention 
that plaintiffs did not demand territorial 
release in 1938 or 1939 defendants produced 
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an attorney who testified that Abe Sablosky 
told him in 1940 that he approved Phila- 
delphia’s clearances over Norristown in 1940 
and that he had stated this to the Justice 
Department. Defendants argue that Abe’s 
statement in 1940 is inconsistent with David’s 
statement that the Sabloskys have been 
demanding territorial release since 1938 or 
1939. This contention is nothing more than 
proper argument to the jury. 

David also testified that plaintiffs re- 
newed their requests for territorial release 
orally from time to time during the period 
in suit. He testified that they finally suc- 
ceeded in 1949, upon one of the occasions 
when they were demanding territorial re- 
lease, in obtaining a reduction in clearance 
from twenty-one to seven days from defend- 
ant Twentieth Century-Fox (except that it 
was fourteen days if pictures played in the 
Warner theatres). Thereafter, he stated, 
plaintiffs again renewed their demands for 
national release with all the defendants and 
defendants suggested that plaitniffs, on the 
strength of the Twentieth Century-Fox re- 
duction, should write in and request similar 
reductions to seven days, as a step in their 
obtaining national release. Lewis Sablosky 
wrote such letters in November of 1949, 
obtained reductions to fourteen days in the 
following year from Columbia and Para- 
mount, and continued thereafter, David 
stated, to press their demands for national 
release. 


Except for the addressee, the 1949 letters 
were identical. In them Lewis Sabslosky 
requests an availability seven days after 
first-run Philadelphia and states that “we 
should get seven days after first-run Phila- 
delphia and we would get the benefit of 
the Philadelphia and National advertising.” 
The letters also contained the postscript: 
“Fox has already granted us seven days 
after first-run Philadelphia and we would 
like you to do likewise.” 


Lewis Sablosky, who was called as on 
cross-examination by the defendants, testi- 
fied that the 1949 letters were written at 
the suggestion of defendants and on their 
promise that plaintiffs would be in line for 
national release after they first asked for 
and received a reduction to seven days. 


Defendants contend that the postscript 
relating to the Fox change in clearance 
furnishes the only true reason for the 1949 
letters and completely negates the Sabloskys’ 
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claim that they had been requesting, or 
were then requesting, territorial release. 
Defendants also point out that in response 
to the 1949 letter Paramount reduced Phila- 
delphia’s clearance over Norristown from 
twenty-one to fourteen days, which prompted 
Lewis Sablosky to voice his dissatisfaction 
to Paramount in his letter of January 9, 
1950: 


“cc 


Re I cannot understand why we 
should not be entitled to seven days after 
Philadelphia first-run. 

“We should be really entitled to day 
and date with Philadelphia first-run, and 
I tried to make it easy for you in asking 
for seven days, and insist on getting it.” 


Defendants contend that the only inference 
that can be taken from this 1950 letter, as 
well as from the 1949 letters, is that plain- 
tiffs had never asked for national release. 
This, too, is proper argument to the jury 
and not a question of law. 


Of the fourteen representatives of the 
defendants from whom David Sablosky 
testified he requested territorial release from 
1939 to 1949, three are dead and eleven 
took the stand and denied that any Sablosky 
had ever made such a request. Again this 
contradiction presented a question of credi- 
bility to be resolved by the jury. 


In asking the Court to grant judgment 
notwithstanding the verdict or a new trial 
on the issue of demand, the defendants place 
great reliance on the case of Milwaukee 
Towne Corp. v. Loew's, Inc. [1950-1951 
Trape CASES § 62,891], 190 F. 2d 561 (7th 
Cir, 1951). The district court tried that 
case without a jury and awarded plaintiff 
damages for the periods May 2 to August 
15, 1946, and from December 26, 1946 to 
July 20, 1948. The Court of Appeals for 
the Seventh Circuit held that there was no 
credible evidence to support the finding 
that plaintiff had demanded first runs in 
April 1946 and that therefore the plaintiff 
could not recover for the period from May 
to August of that year, before the theatre 
was closed for extensive remodeling at a 
cost of $200,000. The court affirmed the 
judgment as to the latter period, from De- 
cember 1946 to July 1948, in the amount 
of $313,858.10, which was trebled. 


Cited 1955 Trade Cases 
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FARO ld 


The facts were these: Plaintiff Milwaukee 
Towne Corporation, acquired the Towne 
theatre in April 1946, at which time the 
theatre had been running only second-run 
pictures. Pursuant to an arrangement with 
United Artists that it could supply first 
runs, plaintiff closed the theatre on August 
15, 1946, remodeled it as mentioned above, 
and reopened on December 26, 1946. After 
the reopening plaintiff got an exclusive first- 
run on United Artists pictures for six 
months and in June 1947 wrote the defend- 
ants: “We are now desirous of negotiating 
with you for first-run product in the City 
of Milwaukee” and, according to the court, 
“Some complied in part and some refused.” 
The court also pointed out that the sole 
witness (Spheeris) to testify as to the de- 
mand “testified that each of the requests 
or demands which he made upon the de- 
fendant distributors was in the presence of 
his partner, Papas, yet the latter, while pres- 
ent during the trial, failed to corroborate 
Spheeris, in fact was not called as a 
witness.” (190 F. 2d 567). However, the 
court seems to have relied chiefly on the 
evidence that the plaintiff’s theatre was not 
suitable for first-run films during the earlier 
period before the remodeling: 


“The point is that the clear recognition 
by plaintiff and others that its theatre was 
unsuitable for such purposes [i. e., first- 
run pictures] militates strongly against 
the testimony of Spheeris that such a 
demand was made.” (190 F. 2d 568) 


Assuming this holding on demand with 
respect to the first damage period to be 
good law’ and disregarding the fact that 
Milwaukee Towne was a non-jury case, the 
facts on the question of demand in the 
present case are clearly distinguishable from 
those in Milwaukee Towne. Lewis Sablosky, 
although present during the trial and not 
called as corroborating witness by plain- 
tiffs, was called as on cross-examination by 
defendants and, when asked whether there 
was any reason he had not been called by 
his attorney to testify, replied: 

“Well, it would be a duplication of what- 

ever was testified to [by David Sablosky].” 


Abe Sablosky and the three remaining 
Sablosky brothers, all of whom were plain- 
tiffs, were too ill to testify. (One of them, 
Thomas, died on April 19, 1955.) And, more 


1But see Clark, ‘‘The Treble Damage Bo- 
nanza: New Doctrines of Damages in Private 
Antitrust Suits,” 52 Mich. L. R. 363, 388 (1954). 
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importantly, in the present case plaintiffs’ 
theatres were admittedly physically suitable 
for a first-run operation immediately before 
1939, when plaintiffs testified they made 
their demands. 


The conflicting evidence on demand raised 
questions of credibility for the jury, who 
resolved them in favor of plaintiffs. Their 
conclusion was a reasonable one and will 
not be disturbed. 


[Prior Government Decrees] 


Defendants’ second contention in support 
of its motions is that there was prejudicial 
error in the handling of the decrees and 
other materials from United States v. Para- 
mount Pictures, Inc. [1948-1949 TrapE CASES 
Wi62- 2441" 334 SUE Sloe O43) ramcival 
antitrust suit begun by the United States 
Government against these same defendants 
in 1938. The following were the seven 
Paramount case decrees introduced: (1) 
Decree against RKO, November 8, 1948; 
(2) Decree against Paramount, March 3, 
1949; (3) Decree against Loew’s, Warner 
Brothers and Twentieth Century-Fox, Febru- 
ary 8, 1950; (4) Decree against Columbia 
and Universal, February 8, 1950; (5) Decree 
against Warner Brothers, January 4, 1951; 
(6) Decree against Twentieth Century-Fox, 
June 7, 1951; (7) Decree against Loew’s, 
February 7, 1952. The decrees against 
RKO (1948) and Paramount (1949) are 
consent decrees. The decrees of February 
8, 1950, referred to and incorporated by 
reference findings of fact and conclusions 
of law, which the plaintiffs also put in 
evidence. 


[Court's Statement to Jury] 


Before plaintiffs’ counsel was permitted 
to read portions of the seven decrees and 
a number of findings of fact and conclusions 
of law incorporated therein to the jury, the 
Court made a prefatory statement to the 
jury defining the scope and purpose of this 
evidence. The Court first read to the jury 
the pertinent portion of the following ap- 
plicable statute (Section 5 of the Clayton 
Act lS Wiese Cascc- alo): 


“A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or 
on behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facie evidence against such defendant in 
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any suit or proceeding brought by any 
other party against said defendant under 
said laws as to all matters respecting 
which said judgment or decree would be 
an estoppel as between the parties thereto; 
PROVIDED, this section shall not apply 
to consent judgments or decrees entered 
before any testimony has been taken.” 


The jury also was told by the Court that 
it was permitting the reading of (1) “only 
such portions of the final decrees and find- 
ings of fact and conclusions of law incorpo- 
rated therein as relate to the specific charges 
of conspiracy contained in the complaint in 
the present case” and (2) “those portions of 
the decrees which relate directly to the 
evidence of the particular acts of the de- 
fendant distributors which are claimed to 
be illegal in the case now on trial.” 


The jury also was instructed that the 
Paramount decrees “are based on findings 
that the same distributor-defendants as 
those named in this present suit had up 
through the year 1945 engaged in a nation- 
wide conspiracy to establish uniform systems 
of runs, clearances, and admission prices in 
the principal cities of the United States in 
order to protect their first-run licenses from 
competition in these areas; and that these 
defendants had discriminated in favor of 
theatre circuits, affliated with one or more 
of them, in granting various license privi- 
leges.”. The Court also emphasized that 
the Paramount decrees dealt with a nation- 
wide conspiracy and not specifically with 
the alleged conspiracy relating to the Norris- 
town theatres and that plaintiffs were re- 
quired to present additional evidence to 
relate the presumed nationwide conspiracy 
to the Norristown situation. These instruc- 
tions were also summarized in the Court’s 
charge at the conclusion of the case. 


[Portions of Decrees Read to Jury| 


Defendants contend that the Court erred 
in permitting plaintiffs’ counsel to select and 
read portions of the Paramount decrees, 
findings, and conclusions to the jury, in- 
stead of the Court itself instructing the 
jury as to the issues that were determined 
against the defendants in the prior suit. 


The Supreme Court of the United States 
in Emich v. General Motors [1950-1951 TrapE 
Cases { 62,778], 340 U. S. 558 (1951) out- 
lined the following procedure for handling 
prior decrees pursuant to Section 5 of the 
Clayton Act: 
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“In summary the trial judge should (1) 
examine the record of the antecedent case 
to determine the issues decided by the 
judgment; (2) in his instructions to the 
jury reconstruct that case in the manner 
and to the extent he deems necessary to 
acquaint the jury fully with the issues 
determined therein; and (3) explain the 
scope of the former judgment on the case 
attra. 


The Emich case gives the trial judge 
broad discretion as to the manner of pre- 
senting the decided issues of the prior suit 
to the jury. There is nothing in the law 
to prohibit the trial judge from outlining, 
for the benefit of counsel and jury, in gen- 
eral terms the scope and effect of the prior 
judgment as evidence in the present action 
and then permitting counsel to perform the 
physical task of reading materials from the 
prior case in order “to acquaint the jury fully 
with the issues determined therein.” That is 
exactly what was done in the present case. As 
between the trial judgment and counsel it is un- 
important who presented the materials from the 
Paramount case to the jury. The only impor- 
tant question is whether the reading of any 
of these materials to the jury was preju- 
dicial error in the case at hand. 


[Consent Decrees] 


Defendants’ contention that the consent 
decrees entered against RKO (1948) and 
Paramount (1949) were inadmissible is an- 
swered by the very language of the proviso 
in Section 5, which provides that consent 
decrees are inadmissible if they are “en- 
tered before any testimony has been taken.” 
The consent decrees entered against RKO 
and Paramount were entered after testimony 
had been taken and therefore were ad- 
missible under Section 5 of the Clayton Act. 
Homewood Theatre, Inc. v. Loew's, Inc. [1952 
TrapE CASES { 67,333], 110 F. Supp. 398, 
409-411 (D. Minn. 1952); Twentieth Century- 
Fox Film Corporation v. Brookside Theatre 
Corp. [1952 Trap Cases {[ 67,218], 194 F. 
2d 846 (8th Cir. 1952). 


It is well settled that the five other 
decrees in the Paramount case, which were 
not consent decrees, are admissible as prima 
facie evidence that the local system of runs 
and clearances was a part of the national 
system which had been condemned in the 
Paramount case, if plaintiffs first show that 
defendants are engaged in the same illegal 
practices locally as they did nationally. 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Sablosky v. Paramount Film Distributing Corp. 


71,017 


Loew's, Inc. v. Cinema Amusements, Inc. 
[1954 TrapE Cases f 67,648], 210 F. 2d 86, 
90 (10th Cir. 1954); Twentieth Century-Fox 
Film Corp. v. Brookside Theatre Corp., supra; 
Homewood Theatre v. Loew's, Inc., supra. 


[Findings and Conclusions 
Read to Jury] 


Defendants contend that it was error for 
the Court to permit any findings of fact and 
conclusions of law filed with the Paramount 
decrees of 1950 to be read to the jury. In 
answer to this contention, the Supreme 
Court in the Emich case stated that the 
trial judge may resort “to such portions of 
the record, including the pleadings and 
judgment, in the antecedent case as he may 
find necessary or appropriate to use in 
presenting to the jury a clear picture of the 
issues decided there . . .” (340 U. S. at 
571-572). And in the Brookside case the 
Court of Appeals for the Eighth Circuit, 
after stating that the trial court “permitted 
the reading of such portions of the final 
decree and such portions of the findings of 
fact and conclusions of law as related to 
the charge contained in the complaint”, held 
that “There was no prejudicial error in 
admitting this testimony” (194 F. 2d 853). 

Defendants’ principal contention in refer- 
ence to the admission of materials from 
the Paramount case is that many of the 
fourty-four findings of fact read to the 
jury contained highly prejudicial statements 
which were irrelevant to the issues in the 
present case. Plaintiffs’ counsel read por- 
tions of the decrees and findings relating to 
runs and clearances, price-fixing, block- 
booking and the use of master and fran- 
chise agreements by the present defendants. 
It is immediately apparent that the Para- 
mount case findings relating to runs and 
clearances and the use of master and fran- 
chise agreements are relevant to the main 
issue in the present case, namely, whether 
plaintiffs were deprived of a first-run by a 
conspiracy in unreasonable restraint of trade 
by the same defendants as those in the 
Paramount case. 


But defendants argue that the Paramount 
case findings relating to price-fixing and 
block-booking read to the jury were irrele- 
vant and prejudicial since plaintiffs offered 
no evidence that such practices damaged 
them. Although the Paramount findings on 
price fixing and block-booking admittedly 
have no bearing on the instant problem of 
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damages, these findings are closely related 
to the question of conspiracy and its motiva- 
tion and purpose in the present case. Plain- 
tiffs first introduced evidence of price-fixing 
and block-booking specifically pertaining to 
the Norristown theatres as part of their 
proof of an illegal local conspiracy. They 
then introduced findings on these subjects 
trom the Paramount case in order to relate 
the local conspiracy to the nationwide con- 
spiracy found to exist by the Supreme 
Court. I conclude there was no error in 
the admission in evidence of these relevant 
findings. 


[Burden of Proof] 


Defendants are correct in their contention 
that plaintiffs’ counsel improperly advised 
the jury that the burden of proof was shifted 
to defendants. One of the conclusions of 
law read to the jury was: 


“Whenever any clearance provision is 
attacked as not legal under the provisions 
of this [the Paramount] decree, the burden 
shall be upon the distributor to sustain the 
legality thereof.” 


This provision was read to the jury several 
times. A careful reading of the provision 
reveals clearly that the burden of proof 
shifts only when clearance is attacked “under 
the provisions of [the Paramount] 
decree.” This type of device is commonly 
used in antitrust decrees for the purpose of 
making it easier for the Government or 
private victims of antitrust violations to en- 
force the terms of decrees in their favor. 
Plaintiffs in the present case, of course, were 
not parties to the Paramount litigation and 
have no standing to enforce the Paramount 
decrees. The Expediting Court in the Para- 
mount case obviously did not intend to shift 
the burden of proof in private clearance 
cases, for it stated that “the decision of such 
controversies as may arise over clearance 
should be left to local courts in the areas 
concerned.” (66 F. Supp. 323, 342) 


It may be that the reading of portions 
of the Paramount decrees relating to burden 
of proof might have tended to mislead the 
jury at the time they were read. But any 
misunderstanding on the part of the jury, 
if there was one, was corrected later by 
my charge in which I instructed the jury 
clearly and correctly and in detail on the 
subject of burden of proof. In my charge 
I said “that in order to recover a verdict 
in their favor, the burden is on the plain- 
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tiffs to prove by the fair weight of the 
credible evidence in the case that the clear- 
ances constituted an unreasonable restraint 
of trade” (N. T. 4114). I spelled out in 
considerable detail the burdens plaintiffs had 
to meet in order to prove their case and 
recover a verdict. The charge might have 
been more helpful to the jury if it had 
specifically directed the jury to disregard 
plaintiffs’ counsel’s quotations from the 
Paramount decrees on burden of proof which 
counsel had made during the early days of 
the trial. However, defendants submitted 
no request for charge on this point. Further- 
more, no specific exception to the charge 
was taken by either side. 


[Damages—Qualifications of Expert Witness] 


The plaintiffs offered evidence of damages 
through the testimony of Sidney E. Samuel- 
son, who testified as an expert witness over 
defendants’ objections. There was no merit 
in defendants’ challenge of Samuelson’s quali- 
fications. He began his career in the motion 
picture industry in 1914 and since then has 
engaged in every phase of the motion picture 
exhibition business including the operation 
of his own first-run theatre in Newton, New 
Jersey, and buying and booking for the 
Hildinger Circuit in Trenton, which included 
first-run and subsequent-run theatres. As 
chief executive since 1939 of the Allied 
Independent -Theatre Owners of Pennsyl- 
vania, he has done the buying and booking 
for theatres throughout the entire Philadel- 
phia Exchange territory, including theatres 
in Lewistown, Scranton, York, Lansdale, and 
Philadelphia. He also has organized and 
headed trade associations and testified before 
Congressional committees on motion picture 
matters. He has managed theatres, super- 
vised their operation, laid out the show, 
written the advertising, seen that theatres 
were properly maintained and repaired, and 
handled all the details of attracting the 
public to theatres. 


Samuelson also qualified as an expert and 
his expert testimony was admitted in evi- 
dence in antitrust cases involving motion 
picture theatres in Denver and Buffalo. 
Loew's, Inc. v. Cinema Amusements, Inc. 
[1954 Trane Cases § 67,648], 210 F. 2d 86 
(10th Cir. 1954); Bordonaro Bros. Theatres, 
Inc. v, Paramount Pictures, Inc. [1948-1949 
TRADE CAsEs f{[ 62,467], 176 F. 2d 594 (2d 
Cir. 1949). 
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Mr. Samuelson on cross-examination dis- 
played a thorough knowledge of all theatres 
in eastern Pennsylvania and was able to 
give a precise geographic definition of the 
Philadelphia Exchange area. He became 
familiar with the Norris and Grand theatres 
in Norristown in the early 1940’s when he 
assumed the leadership of the independent 
exhibitors in this area. He showed a famili- 
arity with the Norristown area through 
which he had passed frequently on his way 
to theatres in other places for which he 
bought and booked pictures. 


[Testimony as to Damages] 


Samuelson first stated what in his opinion 
the patronage area of the Norristown theatres 
was from 1939 to 1951, the damage period in 
suit. This area had a total population of 
97,000, which he reduced to 90,000 in his 
computation in order to leave a margin for 
error. He then divided the period in suit 
into four sub-periods on the basis of his 
experience in the motion picture business. 
Next he estimated the varying percentages 
of the Norristown patronage area popula- 
tion who would have patronized all 15 
motion picture theatres weekly in the area 
during the four sub-periods: 


(1) 1939—1941: 45% or 40,000 
(2) 1942—1945: 55% or 50,000 
(3) 1946—1948: 55% or 50,000 
(4) 1949—1951: 45% or 40,000 


After estimating the average weekly number 
of patrons who would have gone to all 15 
theatres in the area, Samuelson estimated 
what portion of these patrons would have 
patronized the Norris and Grand during 
each sub-period, assuming that these theatres 
had had territorial release. He allocated 
35% of the estimated total patrons in the 
area to the Norris for the first three sub- 
periods and 30% for the last sub-period. 
He allocated about half those percentages 
to the Grand Theatre. 

Samuelson estimated an admission price 
(not including taxes) for both theatres of 
forty-five cents from 1939 to 1941 and fifty 
cents from 1942 to 1951 as a “fair admission 
price for a first-run theatre in Norristown 
during that period of time.” He then multi- 
plied the estimated number of admissions by 
the estimated admissions prices and obtained 
what he said the two theatres would have 
grossed during each of the four sub-periods 
into which he divided 1939 to 1951. 
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His estimated total gross admissions re- 
ceipts for the 13-year damage period was 
$5,103,800 for the Norris and $2,688,000 for 
the Grand on an assumed territorial release 
(or first-run). He took the Norris’ esti- 
mated gross of $5,103,800 and subtracted 
film rental which he estimated at 45% of 
gross or $2,296,710, which left an estimated 
balance of $2,807,090. From this estimated 
balance he subtracted the actual balance of 
$1,510,818 (introduced in evidence by plain- 
tiffs’ auditor) which represents the difference 
between the Norris’ actual gross of $2,439,303 
and the actual film rental of $928,453. From 
the estimated balance he also deducted the 
sum of $130,000 for estimated additional ad- 
vertising, $60,840 for estimated additional 
costs for ushers and house help, and $40,000 
for estimated additional incidental expenses 
for an assumed first-run operation. After 
making all these deductions from the esti- 
mated balance, Samuelson arrived at a figure 
of $1,065,541.96, which represents his esti- 
mate of the Norris’ loss of profits for the 
13 year period. 

Using the same method, he calculated that 
the Grand’s loss of profits was $399,533.45 
for the period in suit as a result of being 
deprived by defendants of territorial release. 


[Methods of Computing Damages] 


Defendants contend that Samuelson’s testi- 
mony exceeded the permissible limits of 
opinion evidence, in that neither he nor 
plaintiffs supplied sufficient facts on which 
to predicate an opinion. Defendants rely on 
Bigelow v. RKO Radio Pictures, Inc. [1946- 
1947 Drape Cases 57,4451, 327) Un, Ss 2; 
as support for their contention that plain- 
tiffs were required to use one of two methods 
of proving damages: (1) By a comparison 
of earnings of plaintiffs’ theatre with those 
of a comparable theatre during the period 
involved; or (2) by a comparison of the 
earnings of plaintiffs’ theatre during that 
period with a “normal” period immediately 
preceding the alleged deprivation of run. 

The Supreme Court, however, in approv- 
ing these two methods of proving damages 
did not rule out other methods of proof, 
where the two approved methods are not 
feasible. In the present case, unlike the 
situation in the Bigelow case, since the Nor- 
ristown theatres had never been free of 
clearance in favor of downtown Philadel- 
phia, there was no prior “normal” period 
with which plaintiffs could compare the 
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Norris’ and Grand’s profits during the period 
in suit. And, unlike the situation in Mil- 
waukee Towne Corp. v. Loew's, Inc. [1950- 
1951 Trape Cases J 62,891], 190 F. 2d 561 
(7th Cir. 1951), there was no comparable 
competitive theatre in Norristown operating 
on a prior run (territorial release), the 
profits of which plaintiff could have com- 
pared with those of the Norris and Grand 
during the damage period. Furthermore, 
since plaintiffs’ case is predicated on the 
theory that the Norris and Grand are located 
in a separate patronage area independent 
from and not in substantial competition with 
the downtown Philadelphia patronage area, 
it is apparent that a comparison between the 
profits of the Norristown theatres and the 
first-run downtown Philadelphia theatres 
(such as the physically similar Boyd theatre) 
would probably not have constituted a satis- 
factory method of proving damages in the 
present action. 


Defendants contend that Samuelson’s esti- 
mates of the following elements of his com- 
putation were not based on facts of record, 
were therefore speculative, and should not 
have been admitted in evidence: the Norris- 
town patronage area; the sub-division of the 
damage period; the total average weekly 
patronage in the area during each sub- 
period; the percentage of estimated total 
movie patronage allocated to the Norris and 
Grand; the estimated admission price; the 
estimated rental and additional expense for 
advertising, ushers, and incidentals. These 
were problems for an expert. Because of 
Samuelson’s qualifications he was properly 
permitted to testify as to them. Therefore, 
all of defendants’ arguments in reference to 
these elements go to the weight rather than 
to the admissibility of Samuelson’s testi- 
mony. 


The language used by the Court of Ap- 
peals for the Second Circuit in William H. 
Rankin Co. v. Associated Bill Posters of U. S., 
etc., 42 F. 2d 152, 155, is particularly ap- 
propriate here: 


“. . The fact that this amount of the 
plaintiff's damages could not be expressed 
in exact figures did not make them specu- 
lative. There was no speculation as to 
the fact of actual damage. Its business 
had been seriously curtailed. The de- 
fendant&’ had caused the damage and can- 
not be permitted to escape liability because 
it is difficult for the plaintiff to express 
in terms of dollars the damages it has 
suffered. This evidence, while purely an 
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estimate and introduced as such, was proof 
of a kind as definite and certain as the 
subject-matter admitted. It had to do’ 
with what was never actually earned be- 
cause of the defendants’ wrongdoing. The 
witness testified from his knowledge of 
the business history [in the present case, 
knowledge of the business of exhibiting 
motion pictures], made his calculations 
upon what appears to be a reasonable 
basis, and the defendants had ample op- 
portunity by cross-examination or the 
offer of their own evidence on the subject 
to discredit him and show any fallacy in 
his reasoning or testimony. Whatever 
may be said of its weight, and that was 
entirely for the jury, we have no difficulty 
with its admissibility. Eastman Kodak Co. 
v. Southern Photo Material Co., supra, at 
page 379 of 273 U. S. 1 


Samuelson withstood a rigorous cross-ex- 
amination and defendants offered no expert 
testimony to contradict his computations. 
One of defendants’ witnesses, Mr. Schlanger, 
testified that to estimate what the grosses 
would have been for the Norris and Grand 
on an assumed territorial release he would 
have chosen a comparable town such as 
Easton, Pennsylvania, which was pretty 
close in population to Norristown and had 
a territorial release (first-run). The defend- 
ants obviously had available the performance 
figures for the theatres in Easton to which 
they license their pictures, but they did not 
produce them or make this comparison. 


Defendants did produce an expert witness, 
Mr. Toewe, a certified public accountant, 
who had made an examination of plaintiffs’ 
financial records and computed a breakdown 
of profit and loss at the Norris and Grand 
theatres for each of the years from 1939 to 
1951. He introduced several charts, one of 
which purported to show the percentage of 
profit earned on gross income of the in- 
dustry as a whole (based on Government 
statistics) as compared with that of the 
Norris and Grand. By that comparison he 
attempted to show that the proportion of 
profits retained by the Norristown theatres 
was abnormally high as compared with the 
national figures. 


Plaintiffs correctly point out that the jury, 
in arriving at a verdict ($425,000) which was 
much less than Samuelson’s estimate of 
damages ($1,454,965.41), might have con- 
cluded from Mr. Toewe’s figures that during 
certain very profitable years the Norris and 
Grand theatres grossed about as much as 
they could have even with a better run, and 
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that the jury might have awarded damages 
only for the less profitable years. Plaintiffs 
also point out that the jury might have con- 
cluded that, on the basis of the purported 
ratio of the Norris and Grand earnings to 
national figures, Mr. Samuelson’s figures 
should be adjusted proportionately. The 
jury’s function in determining the amount 
of damages was to weigh all the factors, 
estimates, and figures introduced by both 
plaintiffs and defendants. 


It should also be neted that similar expert 
testimony by Samuelson was sustained by 
the Court of Appeals for the Second Circuit 
in Bordonaro Bros. Theatres, Inc. v. Para- 
mount Pictures, Inc. [1948-1949 TRapE CasEs 
{ 62,467], 176 F. 2d 594 (1949)? In that 
case the complaint alleged that due to an 
illegal conspiracy by the defendants the 
plaintiff was unable to obtain an adequate 
supply of motion picture films for first-run 
exhibition at its Palace Theatre in Olean, 
New York. Although Samuelson’s qualifica- 
tions as an expert were vigorously contested, 
the Court admitted his opinion testimony in 
evidence and the verdict, which may have 
been based at least in part on his testimony, 
was upheld by the Court of Appeals. In the 
Bordonaro case Samuelson first classified all 
of the pictures released by the distributor 
defendants over the period in suit as “A”, 
“BY” and “C” pictures on the basis of his 
experience and knowledge of the industry. 
He then estimated that during this period 
55 to 60% of the “A” and “B” pictures 
should have been played at plaintiff's theatre, 
the Palace, with the remainder playing at 
defendant Warner Bros. Circuit Manage- 
ment Corporation’s competing first-run theatre, 
the Haven. Samuelson estimated that, with 
that percentage of the better pictures, the 
Palace would have grossed daily the sum 
of $500.00 (rather than the $285.00 actually 
grossed), resulting in an additional profit 
for the six years in suit of $300,000.00. The 
trial court held this to be admissible testi- 
mony. 


The trial court charged the jury in the 
Bordonaro case that in estimating damages 
it could consider two theories submitted by 
plaintiff. The first theory was predicated 
on Samuelson’s estimate described above. 
The second theory was predicated upon a 
comparison between the actual gross receipts 


Cited 1955 Trade Cases 
Sablosky v. Paramount Film Distributing Corp. 


71,021 


of the Palace and of the Haven theatres and 
showed a loss of profit by plaintiff of 
$81,000.00. This evidence also had been 
introduced by plaintiff. 


The jury brought in a verdict of $28,500.00 
against only two of the seven distributor- 
defendants, Paramount and RKO, and against 
exhibitor-defendant Warner Bros. Circuit 
Management Corporation. The trial court 
set aside the verdict as to RKO. 


On appeal defendants argued that Samuel- 
son’s expert testimony was incompetent and 
prejudicial to the defendants. The Court 
of Appeals for the Second Circuit overruled 
this contention, saying (176 F. 2d at 597): 


“Damages in such a situation (where 
plaintiff's theatre was subject to clearance 
in favor of a competitive, comparable 
Warner theatre as a result of an illegal 
conspiracy) cannot be assessed with math- 
ematical precision; but the testimony of 
plaintiff's expert witness, Samuelson ‘while 
purely an estimate and introduced as such, 
was proof of a kind as definite and certain 
as the subject-matter admitted’ William 
H. Rankin Co. v. Associated Bill Posters of 
U. S. and Canada, 2 Cir., 42 F. 2d 152, 155, 
certiorari denied Associated Bill Posters of 
U. S. and Canada v. William H. Rankin Co., 
282.5 1864, 51 S. Ct 37, 75 1... bids 760. 
Defendants must not be allowed to create 
their own immunity by the extent and 
duration of their conspiracy.” 


Accordingly, I conclude that Samuelson’s 
estimates on damages in the present case 
were competent evidence and that defend- 
ants’ arguments with respect to his testi- 
mony are jury arguments having to do solely 
with its weight and not with its admissibility. 


[Examination of Juror] 


The defendants urge as a ground for the 
granting of a new trial that the jury was 
exposed to extraneous and prejudicial matters 
by the misconduct of third persons and jurors. 
Eight days after the verdict had been taken 
and the jury discharged, the defendants filed 
a motion to recall the jury for interrogation, 
supporting the motion by an affidavit of 
three of defendants’ counsel. The gist of 
the affidavit is that juror number 12, Mr. 
McCartin, had information about the Gold- 
man case before the trial and “followed it up 
on the outside” during the trial and com- 
municated this information to other jurors 


2 Because of the importance of the question 
of the use of expert testimony in the proof of 
damages in a case of this type, I have obtained 
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during the trial.® Defendants also filed an 
affidavit of juror number 13, the alternate 
juror, to the effect that McCartin discussed 
the Goldman litigation with him during the 
trial and before the jury went out and that 
McCartin told him that Goldman had re- 
covered a million dollars. (Goldman in fact 
recovered treble damages in the amount of 
$375,000.) 

The Court denied the defendants’ motion 
to recall the jury without prejudice to the 
rights, if any, of either side to obtain in- 
formation from individual jurors by means 
of affidavits or otherwise. The defendants 
then moved for leave to take the depositions 
of the jurors and the Court permitted them 
to take the deposition only of juror number 
12, Mr. McCartin, because he was the only 
juror who was alleged to have been directly 
subject to extraneous influence. 

The examination of Mr. McCartin under 
oath took place before the Trial Judge three 
weeks after the trial Mr. McCartin, con- 
tradicting the affidavits of defendants in 
several particulars, testified in substance as 
follows: After the verdict of the jury, de- 
fendants’ counsel solicited information from 
him about the deliberations of the jury, 
which he gave to them after they assured 
him that it was proper for him to do so. 
He spoke to nobody about the case during 
the trial, aside from other members of the 
jury, and nobody approached him about it 
or spoke to him about it during the trial. 
He knew about the Goldman case from read- 
ing the newspapers some years ago and he 
obtained no information about the Goldman 
case during the trial and did not seek any. 
He testified that if the defendants’ counsel 
had asked him about the Goldman case when 
the jury was being selected he would have 
told them what he knew. After the trial a 
number of his neighbors discussed the case 
with him, including a young lady employed 
by a company connected with the motion 
picture business. No such discussion oc- 
curred during the trial. Finally, he testified 
that when the defendants called Mr. Gold- 
man as a witness in their own case he was 
reminded of what he had read about the 
Goldman case some years ago. 


This testimony shows that Mr. McCartin 
was not subject to any extraneous influence 


3 The affidavit also goes into the deliberations 
in the jury room and asserts that one of the 
jurors was prejudiced against corporations and 
another juror did not hear the reading of an 
answer sent by the Court to a question from 
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during the trial. I was favorably impressed 
with his credibility and frankness on the 
basis of his conduct and demeanor while 
testifying. The examination of Mr. Mc- 
Cartin demonstrated that he took his oath 
as a juror seriously and observed it strictly. 


Under the principles of McDonald v. Pless, 
238 U. S. 267 (1915) and Commonwealth ex 
rel Darcy v. Handy, 203 F. 2d 407 (3d Cir. 
1953), the deliberations of the jurors them- 
selves must remain secret and the only 
ground for a new trial would be a showing 
of some prejudicial extraneous influence on 
the jury. None was shown in the present 
case. In their argument defendants rely 
heavily on the case of Applebaum v. Para- 
mount Film Distributing Corporation [1954 
Trave Cases { 67,866], 217 F. 2d 101 (5th 
Cir. 1954), where the court ordered a new 
trial on the ground that strong evidence of 
tampering with the jury was uncovered 
when the trial judge recalled the jury for 
interrogation after the trial. No jury tamper- 
ing was shown in the present case. 


The rule governing the problem of ques- 
tioning jurors after a verdict has been well 
stated by the Supreme Court of the United 
States in Stein v. New York, 346 U. S. 156 
(1953): 


“Nor have the courts favored any public 

or private post-trial inquisition of jurors 
as to how they reasoned, lest it operate 
to intimidate, beset and harass them. 
‘If evidence thus secured could be thus 
used, the result would be to make what 
was intended to be a private deliberation, 
the constant subject of public investigation 
—to the destruction of all frankness and 
freedom of discussion and conference.’ 
McDonald v. Pless, supra. . .” 


IT conclude therefore that, under the cir- 
cumstances outlined above, recalling the jury 
for interrogation would have been improper 
and that the evidence obtained from the 
interrogation of juror McCartin demonstrated 
that defendants’ charges that the jury was 
subjected to extraneous prejudicial influences 
were without substantial basis. 


[Treble Damages—Jury]| 


Defendants requested the Court to explain 
in its charge that if there would be a verdict 
for plaintiffs the Court would treble it. The 


the jury. The statements in the affidavit were 
the result of an ex parte post-trial interrogation 
of the jurors, conducted by some of defendants’ 
counsel, without notice of plaintiffs’ counsel 
and without leave of Court. 
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Court refused to do this and also refused to 
permit defendants’ counsel to explain this 
matter to the jury. Defendants contend 
these refusals were error on the ground that 
the jury’s lack of knowledge that their ver- 
dict would be trebled might have caused 
them to render a verdict for more than the 
actual amount of damage in order to impose 
2h penalty on defendants for violation of the 
antitrust laws. 


This contention was well answered in a 
tecent opinion by Judge Holtzoff of the 
United States District Court for the District 
of Columbia in Webster Motor Car Co. v. 
Packard Motor Car Co, [1955 Trape Cases 
7 68,171], 24 LW 2189 (decided Oct. 25, 
1955): 


_ “There was no reason for informing the 
jury that whatever damages they would 
award would be trebled, because this is a 
matter solely for the court. In fact, the 
jury might have taken such a statement 
as an intimation to keep the damages at 
a low level, in view of the fact that the 
amount allowed by the jury would be 
multiplied by three. This would have 
tended to defeat the purpose of the Act 
of Congress. 


“In this connection, it must be noted 
that it is the practice in this jurisdiction 
[and also in the Eastern District of Penn- 
sylvania] in civil cases not to give the 
pleadings to the jury . . . There may be 
some reason for imparting the information 
to the jury in those districts in which it 
is customary to supply the pleadings to 
the jury in civil cases, because otherwise 
the jury on reading the prayer for relief 
might be confused by the demand for 
triple damages and might be perplexed by 
a doubt whether it was its duty to multiply 
the actual damages by three.” 


This Court adopts the conclusion and 
reasoning in the above quotation from Judge 
Holtzoft. 


[Requested Instructions] 


Defendants also contend it was prejudicial 
error for the Court not to advise defendants 
as to which of their points would be in- 
cluded in the charge. At the conclusion of 
the testimony, counsel for defendants re- 
quested, in accordance with Rule 51 of the 
Federal Rules of Civil Procedure,* the Court 
advise them prior to the summation which 
of their requested instructions would be 


4Rule 51 provides in pertinent part: “The 
Court shall inform counsel of its proposed 
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included in the charge. The Court advised 
counsel for both sides that all their requests 
were denied. However, in the charge itself 
the substance of many of defendants’ re- 
quests were submitted to the jury by the 
Court, and some of them were submitted 
in the identical form requested by defend- 
ants, Defendants charge that the Court’s 
action constituted a lack of compliance with 
Rule 51 and was prejudicial to the defend- 
ants, in that by not having the advice which 
Rule 51 intended that they should have it 
was most difficult for defendants’ counsel to 
point up for the benefit of the jury many 
portions of their summations, 


This question was discussed in Levin vw. 
Joseph E. Seagram & Sons, Inc., 158 F. 2d 55, 
by Justice, then Circuit Judge, Minton. In 
the lower court the trial judge, referring 
to defendant’s counsel’s requests for instruc- 
tions, replied: 


“T am adopting most of them, in sub- 
stance. J am not giving any instructions 
that are argumentative.” 


Justice Minton stated (158 F. 2d at 57-58) : 


“Counsel for the defendant seemed to 
be satisfied. At least, he made no request 
to read the instructions [i. e., the charge] 
before argument, nor for a recess to thus 
enable him to read them. 


“The court should not act arbitrarily 
when request is made by counsel as to the 
action of the court on the instructions 
requested and the giving of instructions 
generally. If counsel requests information 
as to the instructions and is not satisfied 
with the response of the court, before he 
can claim prejudice thereby he will have 
to do more than acquiesce in the court’s 
response which he thinks unsatisfactory. 
Dallas Ry. & Terminal Co. v. Sullivan, 
5 Cir. 108 F. 2d 581, 583. He must request 
to see and read the instructions [i. e., the 
charge] and if that is denied he will then 
be in a position to show that he was 
prejudiced, if in fact he was. Certainly 
the defendant has not shown that the 
court’s action in this case was prejudicial. 
Mere dissatisfaction with the court’s re- 
sponse to a request for information as to 
the instructions the court would give in 
and of itself does not show that the court’s 
action was prejudicial to the defendant.” 


In the present case defendants’ counsel 
made no request to see and read the Court’s 
charge before they made their summations 


action upon requests prior to their arguments 
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to the jury. Therefore, for the same reasons 
stated in the Levin case, they are in no 
position to claim and show prejudice result- 
ing from the Court’s general denial of all 
their points. Furthermore, defendants’ sum- 
mations show that they knew well what all 
the issues in the case were and that they 
argued all the issues at great length. No 
prejudice to them has been shown. 


[Other Contentions] 


Defendants’ numerous other contentions 
in support of its motions for judgment n.o.v. 
and for a new trial are also overruled, in- 
cluding its contentions that the conduct of 
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plaintiffs’ counsel deprived defendants of a 
fair trial and that there was no proof that 
the clearances in question resulted from a 
conspiracy or were unreasonable. In regard 
to the latter contention, there was sufficient 
independent proof, aside from the prima facie 
evidence of the Paramount decrees, to sus- 
tain a finding by the jury that the clearances 
resulted from a conspiracy in unreasonable 
restraint of trade. 


[Motions Denied] 


Defendants’ motions for judgment not- 
withstanding the verdict and for a new trial 
will be denied. 


[] 68,220] United States v. Loew’s Incorporated, et al. 
In the United States District Court for the Southern District of New York. Equity 


No. 87-273. Filed December 8, 1955. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief— 
Consent Decree—Intervention— Where a theatre-realty company requested permission of 
a court to acquire and operate an out-door theatre pursuant to the provisions of a consent 
decree entered in a Government action, a theatre company which was not a party to the 
Government action was not allowed to intervene in the hearing and determination of 
the theatre-realty company’s request because the theatre company was not a party in the 
Government action. Jurisdiction in an antitrust case is exhausted by a decree accom- 
plishing the intended purpose, unless it is retained in the decree. The decree in the instant 
action retained the court’s jurisdiction for the purpose of enabling any of the parties to 
the decree to apply to the court when necessary. The fact that the theatre sought to pre- 
vent the granting of the request is of no consequence in determining whether there is 
a right to intervene. The court noted, however, that the theatre company could present 
the proof upon which it challenged the theatre-realty company’s request as a friend 
of the court. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8381, 8421. 
For the plaintiff: Paul W. Williams, United States Attorney, New York, N. Y. 


For the defendant: Leopold J. Friedman, New York, N. Y., for Loew’s Theatre & 
Realty Corporation. 


For the petitioner (intervenor): Socolow, Stein & Seton, New York, N. Y., for 
Keyport Theatre Co. 


For a consent decree entered in the U. S. District Court, Southern District of New 
York, see 1952 Trade Cases ff 67,228. 


Memorandum (Equity No. 87-273) in which case said 


Loew’s Incorporated was a defendant. 
That decree provided inter alia [III. 7.(b)]: 


[Consent Decree] 


Smpney SuGARMAN, District Judge [Jn full 


text]: On February 7, 1952 a “consent judg- 
ment as to Loew’s Incorporated” was en- 
tered in United States v. Paramount Pictures 
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“After the divorcement and divestiture 
provisions of this judgment have been 
carried out, the New Theatre Company 
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may acquire a beneficial interest in any 
theatre only in the situations covered by 
paragraphs (i) and (ii) of the preceding 
subsection (a)* unless the New Theatre 
Company shall show to the satisfaction 
of the Court, and the Court shall first 
find, that the acquisition will not unduly 
restrain competition”. 


The said decree also provides [X. 1.]: 


“Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this consent judgment and_ no 
others to apply to the Court at any time 
for such orders or direction as may be 
necessary or appropriate for the construc- 
tion, modification, or carrying out of the 
same and for the enforcement of compli- 
ance therewith and for the punishment of 
violations thereof, or for other or further 
relief.”. 


[Permission To Acquire Theatre Sought] 


Loew’s Theatre & Realty Corporation 
(which is assumed to be “the New Theatre 
Company”) now moves “for an order per- 
mitting the Petitioner to acquire and oper- 
ate an out-door theatre to be constructed on 
Route 35, Raritan Township, Monmouth 
County, New Jersey and for such other and 
further relief as to the Court may seem just 
and proper.” The Government does not 
oppose Loew’s application. 


[Intervention Demed] 


However, Keyport Theatre Company, a 
New Jersey corporation, operating the Strand, 
a conventional theatre, in Keyport, New 
Jersey, (a town approximately three and 
one-half miles east of the location of Loew’s 
proposed out-door theatre site) moves Si- 
multaneously “to intervene in the hearing, 
argument and determination” of the Loew’s 
motion for permission to acquire the out- 
door theatre. Upon the argument of Loew’s 
motion for permission to acquire and Key- 
port’s motion to intervene, the court re- 
served decision on the motion to intervene 
and adjourned for hearing the motion for 
permission to acquire. This memorandum 
will address itself to the motion to intervene. 


The provision for retention of jurisdic- 
tion set forth in X. 1. of the consent decree 
of February 7, 1952 quoted above is sub- 
stantially the same as appears in VIII of 
the basic decree in United States v. Para- 
mount Pictures, Inc., et al. [1946-1947 TRAvDE 
Cases 957,526], 70 F. Supp. 53 at page 76. 


An examination of the Paramount file in 
the office of the clerk of this court indicates 
that at least nine times heretofore attempts 
to intervene by various petitioners for a 
variety of reasons have met with failure. 
In four of those cases? the Supreme Court 
approved the denial of intervention. 


That petitioner to intervene herein seeks 
to prevent permission for Loew’s to acquire 
the out-door theatre, rather than to allow 
affirmative action by the petitioner to inter- 
vene as in the earlier instances, is of no 
moment. In either case, the right to inter- 
vene must be subjected to the same test. 


Jurisdiction in an antitrust suit is ex- 
hausted by a decree accomplishing the in- 
tended purpose’ (cessation of the offensive 
restraint and/or monopoly) unless, to fur- 
ther that end, or to take other action under 
the decree, it is retained in the decree. 
When retained it will be exercised within 
the limitations of that retention. 


Jurisdiction of this cause having been 
retained “for the purpose of enabling any 
of the parties to this consent judgment, and 
no others, to apply to the Court” [italics 
supplied] when necessary, and the peti- 
tioner not being a party to the consent 
judgment, its motion for leave to intervene 
herein is denied. 

However, Keyport may present the proof 
(amicus curiae and not as an intervenor) 
upon which it challenges Loew’s burden to 
“show to the satisfaction of the Court” that 
the acquisition of the out-door theatre ‘will 
not unduly restrain competition.” 

Hearing on the application by Loew’s 
will proceed on December 19, 1955 at 10:30 
A. M. in Room 705 of the courthouse. 


It is so ordered. 


* The provisions in paragraphs (i) and (ii) of 
subsection (a) are not involved in the instant 
application. 

18t. Louis Amusement Co. Vv. United States 
[1944-1945 TRADE CASES 157,411], 326 U. S. 
680; Ball, Trustee v. United States [1948-1949 
TRADE CASES f{ 62,496], 338 U. S. 802; Part- 
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mar Corp. v. United States [1948-1949 TRADE 
CASES J 62,497], 338 U. S. 804; Sutphen Estates, 
Inc. v. United States [1950-1951 TRADE CASES 
{ 62,936], 342 U. S. 19. 

2 Buckeye Coal & Railway Company, et al. v. 
Hocking Valley Railway Company, et al., 269 


U.S. 42. 
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Parker Pen Co.v. E. J. Korvette Co., Inc. 
[7 68,221] The Parker Pen Company v. E. J. Korvette Co., Inc., Korvette 42nd 
Street Inc., Korvette 48th Street Inc., Korvette-Hempstead Inc., and E. A. Melvin Co., Inc. 
In the United States District Court for the Southern District of New York. Civ. 97-44. 
Filed November 28, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Motion 
for Temporary Injunction—Irreparable Injury.—A fair trader’s motion for a temporary 
injunction in its fair trade enforcement action was denied because the fair trader delayed 
the trial of the action. The essential predicate of such relief that immediacy is necessary 


to avoid irreparable harm is lacking where the delay is of the applicant’s own making. 


See Fair Trade, Vol. 1, § 3354.34. 


For the plaintiff: Rogers, Hoge & Hill, New York, N. Y. 
For the defendants: Coudert Brothers, New York, N. Y. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1955 Trade Cases { 68,025. 


Supplemental Memorandum 


[Temporary Injunction Denied] 

Bicxs, District Judge [Jn full text]: Con- 
sistent with the directions contained in the 
Memorandum of this Court dated Novem- 
ber 11, 1955, the parties appeared before the 
Judge presiding in the Non-Jury Calendar 
Part on November 15, 1955. Assignment to 
a Trial Part for immediate trial was found 
not to be feasible principally because of de- 
fendants’ insistance on a jury trial on their 
counterclaim. Counsel, as well as the Court, 
were of the belief, therefore, that the trial 
of this cause might be delayed for a matter 
of months. Proceeding on that belief, and 
in view of all the facts in this case, the 
Court suggested to plaintiff’s counsel that 
he submit a proposed decree. The very next 
day the case appeared in regular order on 
the trial calendar and was ultimately set 
for trial on December 5, 1955 before Judge 
Ryan and a jury. Plaintiff, so the Court has 
been advised, indicated to Judge Ryan its 


non-readiness to proceed to trial and ap- 
plied for a two weeks adjournment. 


The facts, thus, are materially different 
from those upon which the Court proceeded 
when it suggested that a proposed decree be 
submitted. At that time plaintiff strenuously 
urged that it was ready to proceed to trial 
immediately and suggested that unfavorable 
inferences as to the good faith of the defend- 
ants and the merits of their defense should 
be drawn from their unwillingness to waive 
a trial to a jury on the counterclaim. Now, 
an early trial date has been set, the defend- 
ants are ready, and the plaintiff is not. 


Patently the defendants are not chargeable 
with the delay which will henceforth ensue. 
The essential predicate of injunctive relief 
pendente lite that immediacy is necessary to 
avoid irreparable harm is lacking where the 
delay is of the applicant’s own making. 


Accordingly, plaintiff's motion for a tem- 
porary injunction is denied. 


Tf 68,222] The Parker Pen Company v. Federated Department Stores, Inc., doing 
business under the trade name and style Abraham & Straus Department Store. 


In the United States District Court for the Southern District of New York. Civ. 


105-296. Filed December 20, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Motion for Preliminary Injunction— 
Defenses—Enforcement of Fair Trade Contracts—A pen company’s motion for a pre- 
liminary injunction in its fair trade enforcement action was denied where the defendant 
contended that the company had not shown due diligence in enforcing its fair trade con- 
tracts. It appeared that the company caused the delay of the trial of its enforcement 
action against one of the defendant’s principal competitors, which was selling the company’s 
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products below their fair trade prices, and was denied a temporary injunction against the 
defendant’s competitor because it had delayed the trial of that action. To enjoin the de- 
fendant from meeting the competition of its competitor would result in irreparable harm 


to the defendant. 


See Fair Trade, Vol. 1, ] 3354.34, 3440.34. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y. 


For the defendant: Proskauer, Rose, Goetz & Mendelsohn, New York, N. Y. 


Memorandum 
[Motion for Preliminary Injunction] 


Dawson, District Judge [Jn full text]: 
This is a motion for a preliminary injunc- 
tion to restrain defendant from selling plain- 
tiffs trademarked products at prices less 
than those established by plaintiff's fair 
trade contracts until such time as a determi- 
nation is made as to whether a permanent 
injunction should issue. 


The plaintiff has adequately established 
prima facie the existence of the fair trade 
contracts establishing minimum retail selling 
prices on plaintiff's products, and that de- 
fendant is selling such products at less than 
such prices. Plaintiff seeks by this action 
to enforce rights granted by § 369-b of the 
General Business Law of New York. 


[Defense—Enforcement of Contracts] 


The defendant contends that plaintiff has 
not shown due diligence in enforcing its 
so-called fair trade contracts, and that plain- 
tiff, therefore, is not entitled to the equitable 
relief of a preliminary injunction. It is al- 
leged, and it is not disputed, that one of its 
principal competitors in the sale of Parker 
Pens is the Korvette chain, a large chain of 
affiliated retail stores operating in Long Island, 
Westchester County, and New York City. 
It appears from the papers, without dispute, 
that plaintiff started action on November 19, 
1954 against five Korvette stores seeking a 
permanent injunction restraining them from 
selling Parker Pens at less than the fair 
trade prices. Plaintiff did not apply for a 
preliminary injunction until March 14, 1955. 
This application was denied by Judge Murphy, 
with leave to renew on further papers, on 
April 16, 1955. Thereafter, plaintiff again 
applied for a preliminary injunction, and this 
motion came on before Judge Bicks. The 
defendants in that action insisted on a jury 


trial of the counterclaim asserted by them. 
Plaintiff stated that it was ready to proceed 
to trial immediately. The case was con- 
sidered by the Calendar Committee and as- 
signed for trial before Judge Ryan, who 
stated that he was ready to start the trial 
on December 5, 1955. The parties were noti- 
fied that the trial was to start on that day. 
Thereupon, the plaintiff urged that it was 
not ready to go to trial. Under those cir- 
cumstances, Judge Bicks denied the applica- 
tion for a preliminary injunction on November 
28, 1955 stating: 


“Patently the defendants are not charge- 
able with the delay which will henceforth 
ensue. The essential predicate of injunc- 
tive relief pendente lite that immediacy 
is necessary to avoid irreparable harm is 
lacking where the delay is of the appli- 
cant’s own making.” 

Thus, due to the unwillingness of the 
plaintiff to proceed to immediate trial, the 
Korvette stores are not enjoined and are 
now selling Parker Pens below the so-called 
fair trade prices. To enjoin the present de- 
fendant pendente lite from meeting this 
competition would result in irreparable harm 
to the defendant. The fact that this situa- 
tion exists is not due to anything that defend- 
ant has done, but rather to the unwillingness 
or inability of the plaintiff to proceed promptly 
to trial of its asserted rights under the fair 
trade laws in the actions against the Kor- 
vette stores. 

| Motion Denied] 


The plaintiff has not established that it is 
entitled to a preliminary injunction against 
this particular defendant. Under these cir- 
cumstances, the motion for a preliminary in- 
junction is denied at this time. 

This memorandum and order shall con- 
stitute the findings of fact and conclusions 
of law of the Court. 


So ordered. 
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U.S. v. Bayer Co., Inc. 


[J 68,223] United States v. The Bayer Company, Inc. (New York), et al. 


In the United States District Court for the Southern District of New York. Civ. 
15-364. Filed December 22, 1955. 


Case No. 638 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—In- 
junctive Decrees—Provisions—Visitation and Inspection.—In a Government antitrust action 
where it was held that the Government was entitled to a decree declaring certain agree- 
ments to be unlawful and enjoining the defendant from enforcing such agreements, the 
inclusion of a provision in the decree granting the Government a broad right of visitation 
and inspection of books and records of the defendant was held to be unnecessary in view 
of the fact that the restraint was with respect to asserting and enforcing claims for pay- 
ment under the condemned agreements. Whether suits have been instituted for recovery 
under such agreements is readily ascertainable; therefore, there is no need for the broad 
erant of power requested. The court noted that it had inserted a provision for annual 
reports indicating full compliance with the terms of the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, q 8233. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Ephraim Jacobs 
and Richard B. O’Donnell, Special Assistants to the Attorney General; and Wilbur L. 
Fugate and Daniel H. Margolis, Trial Attorneys. 

For the defendants: Winthrop, Stimson, Putman & Roberts (Peter H. Kaminer, 
Herbert L. Abrons, and Merrell E. Clark, Jr., of counsel), New York, N. Y., for General 
Aniline & Film Corporation. 

For prior decisions of the U. S. District Court, Southern District of New York, see 


1955 Trade Cases 68,164 and 1952 Trade Cases { 67,287; and for a prior consent decree 
entered in the Court, see 1940-1943 Trade Cases {[ 56,151. 


Memorandum On the other hand, the Government’s de- 
cretal clause “V” granting it a broad right 
[Proposed Decree] of visitation and inspection of books and 


records of the defendant General Aniline 
appears unnecessary in the light of the fact 
that essentially the restraint is with respect 
to asserting and enforcing claims for payment 
under the condemned contracts. Whether 
suits have been instituted for recovery is 
readily ascertainable and I see no need for 
the broad grant of power requested. The 


Epwarp WEINFELD, District Judge [Jn full 
text]: It seems to me that the defendant’s 
proposed decree seeking to “tack on” to the 
decree entered against the Bayer Company 
on September 5, 1941, takes a position con- 
trary to its earlier position which was up- 
held, to wit, that the decree against Bayer 
was not binding upon it. It is also noted 


that the prayer for relief under the amended 
supplemental complaint was for a decree out- 
lawing the agreement and to enjoin General 
Aniline from prosecuting the New York 
action or taking any other steps to enforce 
or to receive payments under the contracts. 
Accordingly, decretal clause “IV” as pro- 
posed by the Government will be included 
in the decree to be entered. 


Court has inserted a provision for annual 
reports indicating full compliance with the 
terms of the decree, which it deems entirely 
adequate. If either counsel is of the view 
that any other method is more desirable or 
adequate to enable the Department of Justice 
to ascertain compliance with the decree, 
this may be proposed in an amended decree. 


[] 68,224] Pathe Laboratories, Inc. v. Technicolor Motion Picture Corporation, Tech- 
nicolor, Inc., and De Luxe Laboratories, Inc. 


In the United States District Court for the Southern District of New York. Civ. 


94-152. Filed December 20, 1955. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Voluntary Dismissal of Action—A plaintiffs motion for an order voluntarily dismissing, 
without prejudice, its action, alleging violation of a trade-mark and violation of the anti- 
trust laws, was granted on the condition that the plaintiff pay to the attorneys for the 
defendants the sum of $1,000, which the court found constituted reasonable attorneys’ fees 
for the services of such attorneys in the action. The plaintiff caused the defendants the 
expense of retaining lawyers to defend the action. It would be the height of injustice to 
allow a party to commence an action, putting the defendant to the expense of defending it, 
and then, shortly before the case was to be reached for trial, cause the action to be dis- 


continued without reimbursement of the expenses to which the defendant has been put. 
See Private Enforcement and Procedure, Vol. 2, J 9013.440. 
For the plaintiff: James L. O’Connor, New York, N. Y. 


For the defendants: Fulton, Walter & Halley, New York, N. Y., for Technicolor 
Motion Picture Corporation and Technicolor, Inc., and Dwight, Royall, Harris, Koegel 
& Caskey, New York, N. Y., for De Luxe Laboratories, Inc. 


Memorandum 


[Voluntary Dismissal Sought} 


Dawson, District Judge [Jn full text]: 
This is a motion by the plaintiff, pursuant 
to Rule 41(a)(2) of the Rules of Civil Pro- 
cedure, for an order voluntarily dismissing 
this action without prejudice. The com- 
plaint, in two counts, alleges violation of 
trademark and violation of the Anti-trust 
Laws and seeks (1) an order restraining the 
defendants from using the word “techni- 
color” in connection with motion picture film 
produced by any process other than “the 
process commonly known as the technicolor 
process”; (2) an order canceling a contract 
made between the defendants Technicolor 
Motion Picture Corporation and DeLuxe 
Laboratories, Inc.; (3) cancelation of cer- 
tain of defendants’ registered trademarks, 


and (4) damages of $400,000. ° 


[Prior Proceedings] 


The complaint was filed July 7, 1954. 
Shortly after the action was commenced, 
defendants started an examination before 
trial of the Executive Vice President of 
plaintiff. At plaintiff's request, the examina- 
tion was adjourned to give this man time to 
obtain information to answer defendants’ 
questions. The information was not obtained, 
nor did the examination continue. 

The case appeared on the Calendar for as- 
signment to trial on November 4, 1955. The 
Calendar Judge set the case down for trial 
on February 10, 1956. It is asserted, with- 


Trade Regulation Reports 


out contradiction, that defendants have re- 
peatedly since that time requested plaintiff 
to furnish information so that the examina- 
tion of plaintiff's Vice President might be 
continued, but no additional information has 
been supplied. The plaintiff now, at this 
late date, comes in and asks that the action 
be discontinued without prejudice, claiming 
that certain changes have been made in the 
advertising program of the defendants which 
make the present continuing of this action 
unnecessary. It is hard to see where a mere 
change in the advertising program, if it 
took place, (which is denied) would have 
been sufficient ground for discontinuing the 
action and relinquishing all of the relief 
asserted in the complaint if, in fact, plaintiff, 
in good faith, had believed that it was en- 
titled to the relief claimed in the complaint 


By bringing this action, plaintiff has caused 
the defendants the expense of retaining lawyers 
to defend the action. It would be the height 
of injustice to allow a party to commence 
an action, putting the defendant to the ex- 
pense of defending it, and then shortly 
before the case was to be reached for trial, 
cause the action to be discontinued without 
reimbursement of the expenses to which the 
defendant has been put. Defendants’ counsel 
have submitted an affidavit showing the 
services performed by them and their esti- 
mate of the reasonable value of those services. 


[Conditional Dismissal] 


The motion for the voluntary dismissal of 
this action without prejudice is granted, con- 


1 68,224 


Number 39—120 


ourt Decisions 
Court 1-9-56 


In the Matter of Laufer 


71,030 


torneys’ fees for the services of such attor- 
neys in this action to date. 
Submit order on two days’ notice. 


ditioned upon payment to the attorneys for 
the defendants of the sum of $1,000. which 
the Court finds constitutes reasonable at- 


[] 68,225] In the Matter of Ruth Freilich Laufer, also known as Ruth F. Laufer and 
also known as Ruth Freilich, doing business under the trade name of Midtown Shopping 
Service, Debtor. 


In the United States District Court for the Southern District of New York. B 91192. 
Dated December 6, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Stay of 
Proceeding by Referee in Bankruptcy.—Where a federal referee in bankruptcy authorized 
a debtor to continue her business and enjoined all persons from commencing or continu- 
ing any actions against the debtor, a fair trader’s application for a modification of the stay 
to the extent of granting it leave to prosecute its previously commenced fair trade en- 
forcement action against the debtor in a state court was properly denied. The referee 


had the power to issue the stay under the Bankruptcy Act. 


See Fair Trade, Vol. 1, J 3350.34. 


For the petitioner: White & Case (Robert F. Little, of counsel) for General Elec- 


tric Company. 
For the debtor: David N. Goldman. 
[Bankruptcy Case—Fair Trade Action] 


Wiu1Am B. Hervanps, District Judge [Jn 
full text]: This is a petition by the Gen- 
eral Electric Company for review of an 
order of Robert P. Stephenson, Referee in 
Bankruptcy. The order denied petitioner’s 
application for leave to prosecute a fair 
trade injunction action against one Ruth 
Freilich Laufer. This action was pending 
in the Supreme Court of the State of New 
York, for the County of New York, before 
the above-named Ruth Freilich Laufer be- 
came involved as the debtor in proceedings 
under Chapter XI of the Bankruptcy Act. 


[Stay Order] 


The state court action (brought under 
New York General Business Law, § 369-a, 
et seq.) had been commenced on April 23, 
1955. On July 19, 1955, Ruth Freilich Laufer 
filed a petition for arrangement in this 
court, pursuant to Chapter XI of the Bank- 
ruptcy Act. On July 20, 1955, an order was 
made by Referee in Bankruptcy John E. 
Joyce authorizing the debtor to continue 
her business as debtor in possession for a 
limited period of time. The order (para- 
graph “11”) provided as follows: 


“That all persons, firms and corpora- 
tions, their agents and attorneys and any 
city marshal or sheriff be and they hereby 


| 68,225 


are enjoined and restrained from com- 
mencing, or continuing any actions, suits 
or proceedings against Ruth Freilich Laufer, 
also known as Ruth F. Laufer and also 
known as Ruth Freilich, doing business 
under the trade name of Midtown Shop- 
ping Service, the debtor or her property, 
other than suits to enforce liens upon the 
debtor’s property, until the entry of the 
final decree in this proceeding or the fur- 
ther order of this court.” 


On August 16, 1955, petitioner made a 
motion for a temporary injunction in the 
state court. As a result of the stay con- 
tained in Referee Joyce’s order, petitioner’s 
motion was denied without prejudice to a 
renewal thereof at such time as the stay 
might be modified, vacated or terminated. 


[Application for Modification] 


Petitioner thereupon made application be- 
fore Referee Robert P. Stephenson (sitting 
for Referee Joyce) for a modification of the 
stay to the extent of granting petitioner 
leave to prosecute the pending state court 
injunction action. 

This application came on to be heard 
before Referee Stephenson on September 
16, 1955. The application was denied by an 
order dated September 20, 1955, but leave 
was granted to petitioner to proceed against 
the ‘debtor in possession.” 
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[Referee’s Power] 


The petitioner now claims that the Sep- 
tember 20, 1955 order of Referee Stephen- 
son is erroneous for two reasons: (1) the 
Referee did not have the power under 11 
U. S. C. A., §714 (Bankruptcy Act, § 314) 
to stay the injunction action, because peti- 
tioner is not a creditor, and the word “suits” 
in $714 should be read as being limited to 
suits brought by creditors; and (2) in any 
event, the Referee abused his discretion in 
ordering the stay of the injunction action. 


The disposition of the petition involves 
an interpretation of 11 U. S. C. A, §714 
and a decision as to its application to the 
facts at bar. That section, in sharp con- 
trastetonlln WS. ©. Ay, $29 (Bankruptcy, 
Act, §11) is worded broadly. Thus, § 29 
provides for a stay only where the suit is 
founded upon a claim from which a dis- 
charge in bankruptcy would be a release. 
However, § 714 expressly states: 


“The court may, in addition to the re- 
lief provided by section 11 [11 U.S.C. A. 
§ 29] of this Act and elsewhere under this 
chapter, enjoin or stay until final decree 
the commencement or continuation of suits 
other than suits to enforce liens upon the 
property of a debtor, and may, upon 


notice and for cause shown, enjoin or 
stay until final decree any act or the com- 
mencement or continuation of any pro- 
ceeding to enforce any lien upon the 
property of a debtor. 


The legislative intent is indicated by the 
fact that, in a carefully drawn statute, the 
word “suits” is in no way limited to suits 
by creditors. That the statute should be 
given a liberal interpretation is further in- 
dicated by the legislative history of § 714. 
That section was derived from §74(n) of 
the Act of 1898, which latter section dealt 
only with “secured creditors.” The elimina- 
tion of that qualification or limitation when 
§714 was enacted, evinces the legislative 
intent to give a broad interpretation to the 
word “suits,” as used in § 714. This court, 
therefore, concludes that the Referee had 
the power to issue the stay. 

Whether or not a stay should be issued 
under § 714 is a matter of sound discretion. 
Referee Stephenson’s order of September 
20, 1955 did grant petitioner leave to pro- 
ceed against the debtor in possession. An 
analysis of the record of the proceedings 
fails to reveal any abuse of discretion by 
the Referee. 

Accordingly, the petition is denied. 


[7 68,226] United States v. Loew’s Incorporated, et al. 
In the United States District Court for the Southern District of New York. Equity 


87-273. Filed December 22, 1955. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief— 
Consent Decrees—Permissive Provision—Acquisition of Theatre—Proof.—Where a mo- 
tion picture producer, distributor, and exhibitor was ordered by a consent decree to 


divorce the ownership and control of its theatre assets from its 
tion assets and prohibited from acquiring any interest in any 


production and distribu- 
theatre unless it showed 


to the satisfaction of the court that the acquisition would not unduly restrain competition, 


a company created to control the theatre a 
operate an out-door theatre, where the court 


restrain competition. 


would be restrained by the acquisition because the out- 
first run exhibition of pictures in preference to its t 
for antitrust violation, standing by itself, does not constitute an adequat 


to conclude such violation. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8321, 8 


ssets was given permission to acquire and 
found that the acquisition would not unduly 
A competing theatre company’s contention that competition 


door theatre would obtain the 


heatres was rejected. The opportunity 
e basis upon which 
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N. Y., for Keyport Theatre Company. 


For a prior opinion and consent decree entered in the U. S. District Court, Southern 
District of New York, see 1955 Trade Cases {] 68,220 and 1952 Trade Cases {] 67,228. 


Memorandum 


[Permission To Acquire Theatre] 


SipNEY SUGARMAN, District Judge [Jn full 
text]: Loew’s Theatre & Realty Corpora- 
tion petitioned this court for permission to 
acquire and operate an out-door theatre to 
be constructed on Route 35, Raritan Town- 
ship, Monmouth County, New Jersey. On 
the return day of the motion, the Depart- 
ment of Justice indicated that it would in- 
terpose no opposition to the granting of the 
permission sought. 

However, Keyport Theatre Company, op- 
erator of a conventional moving picture 
theatre in Keyport, New Jersey, a few miles 
from the site of the proposed out-door 
theatre, sought leave to intervene in oppo- 
sition to the petition. That leave was denied 
but the decision provided that Keyport 
might present proof (amicus curiae and not 
as an intervenor) upon which it challenges 
Loew’s burden of showing to the satisfac- 
tion of the court that the acquisition of the 
out-door theatre will not unduly restrain 
competition. A hearing was then scheduled. 

The hearing having been held, it is de- 
cided that the petitioner has shown to the 
satisfaction of the court and the court ac- 
cordingly finds that the acquisition of the 
said out-door theatre by the said petitioner 
will not unduly restrain competition. 


[Decree] 


Pursuant to the judgment heretofore en- 
tered herein, as part of United States v. 
Paramount Pictures, Inc., et al. the petitioner 
could not acquire any interest in any theatre 
unless it showed to the court’s satisfaction, 
and the court first found, that such acquisi- 
tion would not unduly restrain competition. 


[Objections to Acquisition] 


It became abundantly clear upon the 
hearing that the theatre which was denied 
intervention and was heard amicus curiae 
(hereinafter referred to as the objectant) 


based its fear of undue restraint of com- 
petition upon its expectation that the out- 
door theatre in which Loew’s sought to 
acquire an interest will obtain the first run 
of exhibition of pictures in the area. Its 
position was summarized by its counsel’s 
statement— 


“All this can be obviated very easily: 
Just put something in the order that 
Loew’s can take the theatre but they 
aren’t allowed to ask or receive a run 
better than other drive-ins are able to get. 

There is no reason why Loew’s should 
be able to get a run nobody else can get. 
If they do it, it is because there is some- 
thing pregnant in the situation. They don’t 
run a better drive-in, they don’t run any 
except Chicago, and there are very good 
drive-ins in this State.”. (SM 86) 


The sum total of the objectant’s proof 
upon which it bases its suspicion is that (a) 
one half of the ownership of New Jersey 
Amusement Corporation (the company to 
erect the out-door theatre in question) is 
to be in one Norman A. August, who is the 
son-in-law of Nathan Cohn, who has charge 
of the distribution in the State of New 
Jersey of the pictures produced by Columbia 
Pictures Corp., representing from twelve 
to fifteen percent of the total market of 
available pictures, and (b) the other half 
of the ownership of New Jersey Amuse- 
ment Corporation is to be in the petitioner, 
a large chain exhibitor. The opportunity 
for antitrust violation, standing by itself, 
does not constitute an adequate basis upon 
which to conclude such violation. As was 
recently observed by Judge Medina in a 
parallel situation: ’” 


“True it is that meetings provide an 
opportunity for conspiratorial action and 
such expressions as ‘pressure,’ ‘generally 
understood’ and ‘commitments’ often are 
the hallmarks of conspiratorial action by 
businessmen’ in violation of the antitrust 
laws. But, as often as not, these words 
considered in their full context and the 
attendant circumstances turn out to have 
no significance whatever.”. 


1(S. D. N. Y.) [1946-1947 TRADE CASES 
157,470] 66 F. Supp. 323, (S. D. N. Y.) [1946- 
1947 TRADE CASES { 57,526] 70 F. Supp. 53, 
[1948-1949 TRADE CASES f 62,244] 334 U. S. 
131. 
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2 Interborough News Co. v, Curtis Publishing 
Co. [1955 TRADE CASES { 68,129], 225 F. 2d 
289 at 294. 
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In the light of the Attorney General’s 
refusal to oppose the instant application and 
his active participation at the hearing in 
its support, this court feels that (a) the fact 
that August (a half owner of the proposed 
theatre) is Cohn’s son-in-law and might 
thereby enjoy an earlier run of pictures on 
the supposition that Cohn, if he attempted 
such preference, would not be overruled by 
his principal Columbia, and might have the 
power to induce all of the other competing 
distributors to similarly prefer the proposed 
out-door theatre and (b) the fact that Loew’s, 
(a half owner of the proposed theatre) is 
a large chain exhibitor does not necessarily 
presage the priority in run which the ob- 
jectant envisions. 


Cited 1955 Trade Cases 
Avon Publishing Co., Inc. v. American News Co., Inc. 


71,033 


It will be time enough if and when the 
projected theatre is in operation and it ob- 
tains a first run to then determine whether 
its clearance is unreasonable and thus in 
restraint of trade under the formula ac- 
cepted by the Supreme Court in the Para- 
mount opinion.* 


[Motion Granted] 


The motion by Loew’s Theatre & Realty 
Corporation for permission to acquire and 
operate an out-door theatre to be con- 
structed on Route 35, Raritan Township, 
Monmouth County, New Jersey, is granted 
and it is so ordered. 


[{ 68,227] Avon Publishing Co., Inc., Eton Books, Inc., and Avon Publications, Inc. 
v. The American News Company, Inc. and The Union News Company. 


In the United States District Court for the Southern District of New York. Civ. 


90-49. Filed December 23, 1955. 


Clayton Antitrust Act 

Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Failure to Answer Interrogatories—Motion for Judgment.—Plaintiffs’ motion for an 
order granting them judgment by default because of the failure of the defendants to answer 
certain interrogatories was denied. The plaintiffs were given the right to renew the motion 
if the defendants failed to serve answers to the interrogatories by a specified date, which 
the court noted should be considered the last extension of time in which to file such 
answers. The court noted that the defendants should have adduced facts showing what 
they actually did to secure the information to answer the interrogatories, rather than 
assert that the preparing of answers to the interrogatories was a “monumental job.” 


See Private Enforcement and Procedure, Vol. 2,  9013.875. 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories—Duplication of Work.—Defendants’ objections to a second set of inter- 
rogatories served upon them by the plaintiffs were sustained where such interrogatories 
called for detailed information which would cause the defendants to duplicate work done in 
connection with earlier interrogatories. Furthermore, the plaintiffs did not show good 
cause for serving the second set of interrogatories and did not show any reason why such 
detailed information is necessary in connection with their cause of action. 

See Private Enforcement and Procedure, Vol. 2, 9013.875. 

For the plaintiffs: William Gold, New York, ING NG 

For the defendants: Roth & Riseman, New York, INS 

For prior decisions of the U. S. District Court, Southern District of New York, see 
1955 Trade Cases {] 68,168, 68,135, and 1954 Trade Cases { 67,738. 

The first motion, made pursuant to Rule 
37(d), seeks an order striking the defendants’ 
answers and granting judgment by default 
because of the failure of the defendants to 
make answer to certain interrogatories which 
were served on August 22, 1955. The de- 


Memorandum 
[Falure To Answer Interrogatorties— 
Judgment Sought] 
Dawson, District Judge [In full text]: 
Two motions have been presented to the 
Court. 


3 [1948-1949 TRADE CASES f 62,244] 334 U. Ss. 
131, at p. 145. 
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fendant served objections to the interroga- 
tories, and on September 19, 1955, Judge 
Ryan overruled the objections and directed 
the defendants to answer the interrogatories. 
Thereafter, a motion was made for re-argu- 
ment, and on October 17, 1955, Judge Ryan 
entered an order granting re-argument, but 
adhering to the original decision. 


By stipulation between the parties, the 
time for answering the interrogatories was 
extended to November 17, 1955. There- 
after, certain of the interrogatories were 
answered in part, but admittedly, full an- 
swers have not been served. Defendants 
contend that they have been unable so far 
to answer the interrogatories in full because 
the records which must be examined are in 
350 cities throughout the United States, and 
because of the fact that for two months 
prior to October 5, 1955, the employees of 
American News Company were on strike, 
and that no work could be done by the 
clerical department of that defendant during 
that period. 


The defendants’ affidavits do not seem to 
me to present very conclusive evidence of 
due diligence. I note particularly that in 
the memorandum opinion of Judge Ryan 
dated September 19, 1955, the interroga- 
tories were modified so as to limit the in- 
formation which had to be given to that 
which “appears in the corporate books of 
account and records of the defendant.” The 
Court having directed heretofore that the 
interrogatories, as modified, be allowed, it 
must be expected that the defendant, to 
excuse its delay, should not rely upon asser- 
tions that preparing answers to the inter- 
rogatories is a “monumental job.” They 
should have adduced facts showing what 
they had actually done to secure the in- 
formation to answer the interrogatories. In 
the absence of any such facts, the defendant’s 
protestations as to the reasons for their 
failure to answer the interrogatories are not 
very persuasive. 

The case is now set down for trial for the 
Calendar of March, 1956. In view of the 
foregoing, the time of the defendants to 
answer the interrogatories is extended to 
January 16, 1956, which should be con- 
sidered the last extension, and if the answers 
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are not served by that day, plaintiffs shall 
have the right to renew this motion. 


[Objections to Interrogatories] 


The other matter argued before me re- 
lated to objections filed by the defendants 
to a second set of interrogatories served by 
the plaintiffs on November 21, 1955. 


This action was started on December 11, 
1953. The note of issue was filed May 10, 
1954. Thereafter, in August, 1955, plaintiffs 
served the interrogatories as hereinbefore 
indicated, which interrogatories were modi- 
fied. Now, when this case is only a few 
months from trial, and while defendants are 
still engaged in answering the previous in- 
terrogatories, plaintiffs serve further inter- 
rogatories calling for most detailed informa- 
tion which, in many respects, would cause 
defendants to duplicate work done in con- 
nection with the earlier interroyatories. 
Plaintiffs have shown no good cause for 
serving this second set of interrogatories, 
nor have plaintiffs given any good reason 
why, if the information was necessary, it 
was not asked for in the earlier interroga- 
tories. To furnish the information required 
in the second set of interrogatories would 
require detailed accounting examinations in- 
volving breakdowns as to thousands of 
dealers and hundreds of branches of the de- 
fendants over a number of months. The 
earlier interrogatories were modified by 
Judge Ryan, as hereinabove stated, who 
stated that “the interrogatories as framed 
call for an auditing by defendant of in- 
numerable invoices which would entail an 
enormous amount of work and with which 
it is not fair to burden the defendant.” Now 
plaintiffs have served further interrogatories 
which appear to be even more detailed than 
the first interrogatories, and which the at- 
torney for the defendants has stated would 
require research into the past records of 
more than 350 branches around the Country, 
and which would require months to answer. 
The plaintiffs have not shown any reason 
why such detailed information is necessary 
in connection with their cause of action. 
The objections to these interrogatories are 
sustained. 


So ordered. 


© 1956, Commerce Clearing House, Inc. 
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[f 68,228] United States v. The Procter & Gamble Co., et al. 


In the United States District Court for the District of New Je . Civil No. 1196- 
Dated November 25, 1955. Asiietivone Uy Inet 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suit for Injunctive Relief—Dis- 
covery and Production of Evidence—Deposition in Aid of Discovery of Documents.—An 
official of a defendant company who supervised the production of documents was required 
to answer relevant questions asked by the Government during an oral deposition, the 
purpose of which was to aid the Government in its discovery proceedings by enabling it 
to determine the existence, nature, whereabouts, and condition of documents and the 
identity and location of persons having knowledge relating to such documents. The 
Government is entitled to elicit from the person who supervised production information 
relating to full compliance with the production orders. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.220. 


For the plaintiff: Raymond Del Tufo, Jr., United States Attorney, Newark, N. J., 
and Joseph E. McDowell, Special Assistant to the Attorney General, Antitrust Division, 
Department of Justice, Washington, D. C. 


For the defendants: Arnold, Fortas & Porter, Washington, D. C.; Bailey, Schenck & 
Bennett, Newark, N. J.; Cahill, Gordon, Reindel & Ohl, New York, N. Y.; O’Mara, 
Schumann, Davis & Lynch, Jersey City, N. J.; Davies, Richberg, Tydings, Beebe & Landa, 
Washington, D. C.; McCarter, English & Studer, Newark, N. J.; Dwight, Royall, Harris, 
Koegel & Caskey, New York, N. Y.; Dinsmore, Shohl, Sawyer & Dinsmore, Cincinnati, 


Ohio; and Toner, Crowley, Woelper & Vanderbilt, Newark, N. J. 
For prior opinions of the U. S. District Court, District of New Jersey, see 1954 Trade 


Cases {[ 67,677 and 1953 Trade Cases {| 67,497. 


[Deposition in Aid of Discovery 
of Documents] 


Arrep E. Mopare.i, District Judge [Jn 
full text]: This is a motion by plaintiff, 
United States, for an order compelling Mr. 
Kelly W. Siddall, vice-president of defend- 
ant, The Procter & Gamble Company, to 
answer certain questions asked by plaintiff 
during an oral deposition. Siddall refused, 
on the advice of counsel, to answer thirty- 
one questions. Plaintiff, however, has with- 
drawn three questions and Procter has 
consented to answer eleven questions. This 
opinion concerns only seventeen questions 
which in plaintiff's motion are numbered: 
192, 193, 362, 365, 36/7, 376, 399, 400, 402, 
407, 426, 427, 428, 430, 431, 447, and 607. 

Counsel will recall my opening remarks 
during the oral argument of this motion. 
My opinion was not changed by the oral 
argument. 

Plaintiff's avowed purpose in deposing 
Siddall is to aid it in its current discovery 
by enabling it to determine the existence, 
nature, whereabouts, and condition of docu- 
ments and the identity and location of per- 
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sons having knowledge relating thereto. It 
contends that the documents produced by 
Procter pursuant to prior orders are not in 
full compliance therewith: 


“Substantial questions having arisen, 
however, with respect to the description, 
existence, location, and custody of relevant 
Procter documents, and with respect to 
limitations upon Procter’s search for docu- 
ments, plaintiff has been compelled to 
employ deposition discovery in order to ef- 
fectuate the documentary procedure now 
in progress.” (Plaintiff's brief dated No- 
vember 8, 1955, at p. 3.) 


At the beginning of the deposition on 
October 5, 1955, Procter’s counsel stated: 
“He [Siddall] may answer questions TPs 
dealing with the compliance by Procter & 
Gamble with the orders of February 2 and 
April 19.” In an affidavit submitted on this 
motion, Procter’s counsel states: 


“20. It was not made clear at the hear- 
ing—or in fact until the plaintiff’s recent 
affidavit—that plaintiff took the position 
that some of the unanswered questions 
were intended to relate solely to obtain- 
ing information about documents which 
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the plaintiff contends were “embraced 
within production orders already issued 
or within the undisposed portions of the 
pending Rule 34 motion. We have not 
taken—and do not take—the position that 
questions so directed and limited should 
not be answered. Our original motion, as 
well as the conditions under which the 
deposition was taken, make our position 
clear.” 
The original motion referred to in that affi- 
davit is Procter’s motion to limit the scope 
of the Siddall deposition. This opinion is 
dispositive of that motion, as well as of 
plaintiff's motion. 


[Relevancy of Questions] 


As I stated in my opening remarks during 
the oral argument, it is not clear to me ex- 
actly in what respect plaintiff and Procter 
disagree regarding the proper scope of the 
Siddall deposition. At this stage of the case, 
since plaintiff and defendant agree that a 
deposition in aid of discovery is proper, that 
will be the scope of the Siddall deposition. 
Using that as the test of relevancy, fourteen 
of the seventeen questions now before the 
court are relevant to (a) the question of 
Procter’s full compliance with production 
orders, and (b) plaintiff's feared imprudence 
in agreeing to certain restrictions on Proc- 
ter’s production as to which in the future 
plaintiff might not wish to agree. Ques- 
tions numbered 400, 402, and 607 at this 
time are not relevant to (a) or (b). The 
following questions must be answered by 
Siddall: 

192 and 193 are relevant to (a) and (b) 
in that the extent, if any, of Siddall’s par- 
ticipation in price changes will enable plain- 
tiff to decide whether all of Procter’s 
documents relating to price changes have 
been produced and whether future produc- 
tion orders should include Siddall-level 
documents. 

362, 365, 367, 376, and 399 are relevant to 
(a) and (b) in that since the search for 
documents was conducted under Siddall’s 
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supervision and based upon his instructions, 
plaintiff is entitled to know the manner in 
which he did (and perhaps should be re- 
quired to do in the future) supervise and in- 
struct. 


407 is relevant to (a) and (b) in that 
since Siddall said he examined all the files 
in his office, plaintiff is entitled to know 
what files he examined and whether future 
orders should include such files or others. 


426, 427, 428, 430, and 431 are relevant to 
(a) in that to decide whether Procter can 
comply with paragraph 17, plaintiff must 
know who was in charge of the subject mat- 
ter described in that paragraph. 

447 is relevant to (a) in that plaintiff is 
entitled to know whether any such docu- 
ments existed at a time when they were re- 
quired to be produced. 


There is no doubt that many, if not all, 
of the questions also are relevant to other 
phases of the case in that the questions also 
relate to the merits, ancient history, and to 
possible future discovery by plaintiff. The 
problem, however, is solved by weighing 
the equities, i. e., plaintiff clearly is entitled 
to elicit from the person who supervised 
production information relating to full com- 
pliance with the production orders, the 
resulting prejudice, if any, to defendant 
being outweighed by that right. 


I sincerely hope that the good faith and 
sense of counsel are such that the remainder 
of the Siddall deposition will be conducted 
on the basis of this opinion. 


[Grand Jury Minutes] 


As for the pending motions by the de- 
fendants relating to disclosure of the grand 
jury minutes, in United States v. Rose, 215 
F. 2d 617, 628 (C. A. 3, 1954), the Third 
Circuit listed five reasons generally given 
for the traditional rule of secrecy. In the 
briefs and at the oral argument, counsel 
should discuss those five reasons in the con- 
text of this case. 


In the New York Supreme Court, Kings County, Special Term, Part I. 


134) NeeYe 
L. J., No. 124, page 13. Dated December 30, 1955. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Enforcement of Fair Trade Prices—Suit for Injunctive Relief—Motion 
for Temporary Injunction—Conflicting Issues of Fact—A drug manufacturer’s motion 
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Cited 1955 Trade Cases 
Sanib Corp. v. United Fruit Co. 
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for a temporary injunction in its fair trade enforcement action was denied on the ground 
that there were conflicting issues of fact which could not be resolved upon a mere reading 


of the affidavits submitted by the parties. 
See Fair Trade, Vol. 1, { 3354.34. 


[Temporary Injunction Denied] 


FRIEDMAN, Justice [In full text]: This 
is a motion for a temporary injunction pur- 
suant to the provisions of the Feld-Crawford 
Act, sections 369-a, &c., of the General 
Business Law, to enjoin the defendant from 
advertising or offering for sale at retail, 
drug or drug products manufactured by the 
plaintiff at prices below the minimum retail 
sales prices stipulated by plaintiff in its 
Fair Trade contracts. Plaintiff alleges that 
defendant has willfully and consistently vio- 
lated the aforementioned Fair Trade agree- 
ments, and in support of its charges submits 
the affidavits of two buyers who made pur- 
chases of plaintiff's drugs at less than the 
minimum prices. The defendant categorically 
denies that he has violated any of the plain- 
tiff’s Fair Trade agreements and in addition 
asserts that there has been a breakdown 
of the Fair Trade price structure in the 


immediate neighborhood of his store with 
respect to plaintiff's products, and that 
plaintiff has failed to diligently and sincerely 
enforce its Fair Trade price agreements. 
These conflicting issues of fact cannot be 
decided upon a mere reading of the affida- 
vits submitted by the parties and conse- 
quently, they must await a trial in order to 
be resolved (Capital Television Corp’n v. 
Telco, Inc., 95 N. Y. S. 2d 512, 513). Plain- 
tiff’s motion is, therefore, denied. In order 
to expedite a trial of the action, defendant 
should serve his answer promptly, and the 
action will be set down for trial on the 
Special Term, Part III, calendar of January 
11, 1956, subject to the approval of the 
Justice there presiding. Plaintiff should 
immediately serve its note of issue for the 
next available term of this court, but the 
action will nevertheless be preferred and 
advanced for the Ready Day Calendar of 
January 11, 1956. Settle order on notice. 


[| 68,230] Sanib Corporation v. United Fruit Company. 
In the United States District Court for the Southern District of New York. Civ. 


103-215. Filed December 29, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Priority——A defendant’s motion for an order postponing the plaintiff's 
examination of the defendant until it completes the taking of the deposition of the plaintiff 
was granted because the defendant served notice of examination first. The party who first 
serves a notice of examination is entitled to an examination of his adversary before being 
examined himself. No special circumstances were shown by the plaintiff which persuaded 
the court that the usual rule of priority should not be observed. The contention that the 
defendant merely sought an unreasonable delay in the prosecution of the action was held 


to be without merit. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 


For the plaintiff: Edward Nathan, New York, N. Y. 
For the defendant: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y- 


For a prior decision of th 
1955 Trade Cases {| 68,200. 


Memorandum 
[Pretrial Examination—Priority] 


SipnEY SUGARMAN, District Judge [Jn full 
text]: The defendant’s motion, insofar as 
it seeks an order directing that plaintiff's 
examination of the movant be postponed 
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e U. S. District Court, Southern District of New York, see 


until completion of the taking of the depo- 
sition of plaintiff pursuant to defendant’s. 
notice, is granted. 

No special circumstances are shown by 
the plaintiff which persuade the court that 
the usual rule of priority should not be 
observed, i. e., the party who first serves a 
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notice is entitled to an examination of his 
adversary before being himself examined.” 


The movant has shown that plaintiff will 
not be prejudiced by any delay in the 
examination of the defendant through Samuel 
Zemurray by medical proof that this director 
and managing agent is incapacitated. 


The argument that defendant merely seeks 
an unreasonable delay in the prosecution of 
the action is without merit. The plaintiff 
has remedies if it can show that defendant is 
not proceeding with reasonable promptness.” 
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No consideration has been given to movant’s 
argument that it “may be entitled to a stay 
of all proceedings” herein by reason of the 
pendency of a government antitrust action 
against it. If it wishes a determination of 
that issue, let it bring on an appropriate 
motion, 


Settle an order fixing the time and place 
for the taking of the deposition of plaintiff 
upon oral examination, after defendant serves 
and files its answer herein, if not already 
done, and for defendant’s examination by 
plaintiff to commence thereafter. 


[f 68,231] Sanib Corporation v. United Fruit Company. 
In the United States District Court for the Southern District of New York. Civ. 


103-215. Filed December 29, 1955. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Depositions—Failure To Comply with Notice——Where a defendant failed to appear for an 
examination pursuant to the plaintiff’s notice of examination which was filed after the 
defendant filed its notice of examination of the plaintiff, the plaintiff’s motion for an order 
directing the defendant to appear for an examination, staying the defendant from taking 
the deposition of the plaintiff, and ordering the defendant to pay the plaintiff’s attorney 
for the inconvenience caused by the defendant’s failure to appear was denied. Sanctions 
may be imposed on a defaulting party for failure to appear for an examination when the 
party’s conduct is wilful. However, in the instant action the defendant did not wilfully 
fail to appear. The defendant acted in good faith, and its belief that it was entitled to 
examine the plaintiff before it was examined was justified because the defendant did have 


priority of examination. 


See Private Enforcement and Procedure, Vol. 2, § 9013.775. 
For the plaintiff: Edward Nathan, New York, N. Y. 


For the defendant: 


Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


For prior decisions of the U. S. District Court, Southern District of New York, see 


1955 Trade Cases {| 68,230, 68,200. 


Memorandum 
[Failure To Attend Examination] 


SIDNEY SUGARMAN, District Judge [Jn full 
text]: The defendant United Fruit Com- 
patiy, om October 4) 1955, at) 2:l5s Pa Mi. 
served on plaintiff’s attorney its notice of 
examination of plaintiff to commence on 
October 18, 1955. At 4:45 P. M. of the 
same day, the plaintiff served on defendant’s 
attorneys its notice of examination of de- 
fendant to commence on October 14, 1955 
at 10:00 A. M. On October 14, 1955, the 
defendant filed a motion (No. 65 on the 
November 29th calendar) for an order vacat- 


14 Moore’s Fed. Prac., 2d Ed., para. 26.13. 


| 68,231 


ing plaintiff’s said notice or in the alterna- 
tive, directing that plaintiff’s examination 
of defendant be postponed until completion 
of defendant’s examination of plaintiff pur- 
suant to defendant’s first served notice of 
October 4, 1955 as aforesaid. The defend- 
ant’s said motion was served on plaintiff's 
attorney on October 13, 1955 at 4:34 P. M. 


Plaintiff now cross-moves (No. 67 on the 
November 29th calendar) under F. R. Civ. 
P. 37(d) and 30(b) for an order (a) “that 
in lieu of taking judgment by default against 
the defendant for its wilful failure to attend 
before the officer designated to take its 
deposition pursuant to proper notice served 


2 Connecticut Mutual Life Insurance Co. v. 
Shields, (S: D! Ne YOU6G9Fs Re De 895, 
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upon it by the plaintiff that the plaintiff take 
the deposition of the defendant as specified 
in the plaintiff's notice dated October 4th, 
1955 at the time and place to be specified 
in the order to be entered herein and and [sic] 
that the defendant be stayed from taking 
the deposition of the plaintiff until the com- 
pletion of the defendant’s deposition” and 
(b) “[t]hat the defendant pay to the plain- 
tiff’s attorney such sum as the Court may 
direct for the inconvenience caused plaintiff’s 
attorney in attending at the time fixed for 
the defendant’s deposition.” 

The first branch of the motion is in effect 
merely a repetition of plaintiff's opposition 
to companion motion No. 65 fortified only 
by the contention that plaintiff’s position is 
justified by F. R. Civ. P. 37(d). This con- 
tention is disposed by the decision of the 
second branch of this motion. 


[Sanctions—Good Faith] 

Sanctions are imposed on a defaulting 
party for failure to appear for an examina- 
tion when his conduct is wilful. The de- 
fendant did not wilfully fail to appear for 
examination pursuant to plaintiff's notice, in 
the sense that wilfully is used in the rule? 

The defendant acted in good faith and its 
belief that it was entitled to examine plain- 


Cited 1955 Trade Cases 
Banana Distributors, Inc. v. United Fruit Co. 


71,039 


tiff before it was examined was justified, as 
is evidenced by the decision of companion 
motion No. 65 wherein defendant’s right to 
priority of examination was preserved. 

The better practice for a party in the 
situation in which defendant found itself is 
to procure a stay of the noticed examina- 
tion pending a determination of the motion 
for relief under F. R. Civ. P. 30(b). How- 
ever, plaintiff is in no position to com- 
plain of defendant’s default inasmuch as it 
appears that plaintiff is in a like default 
for failure to appear on October 18, 1955 
as demanded by defendant’s notice of 
examination. That examination was sched- 
uled for 10:00 A. M. The order to show 
cause staying same is dated October 18, 
1955 and file marked 3:50 P. M. on that 
day (on an affidavit by plaintiff's attorney 
sworn to October 18, 1955) and was un- 
doubtedly signed later than 10:00 A. M. on 
that day. 

Accordingly, plaintiff's motion is in all 
respects denied except that defendant’s 
examination of plaintiff shall not commence 
until after defendant has served and filed 
its answer herein if not already done. 


It is so ordered. 


[7 68,232] Banana Distributors, Incorporated, et al. v. United Fruit Company, Fruit 


Dispatch Company, and John A. Werner. 


In the United States District Court for the Southern District of New York. Civ. 


No. 87-361. Filed December 29, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Stay of Proceedings—Pendency of Government Antitrust Action Against Defendant.— 
Defendants’ motion for a stay of all proceedings in a private antitrust action until the 
final disposition of a Government antitrust action against one of the defendants in another 


court was denied. 


In the one and one-half years since the Government action was filed, 


the defendant had received a total of fifteen continuances extending its time to answer 


the Government’s complaint. 


duration of Government antitrust actions, an 


Under these circumstances, and in view of the well-known 
d especially in view of the fact that the instant 


action substantially preceded the Government action, it would not be equitable to stay the 


plaintiffs’ 


rights to proceed for such a lengthy 


period of time. Also, the defendants’ 


motion for a stay of the trial of those portions of the complaint which they sought to 
strike or dismiss until the final disposition of the Government action was denied. 


See Private Enforcement and Procedure, Vol. 2, J 9007. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Scope of Injunctive Relief.—Defendants’ motion for partial summary judgment on the 


ground that the relief prayed for by t 


14 Moore’s Fed. Prac., para. 37.04. 
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the law allows and therefore should be denied as a matter of law was denied on the 
ground that the defendants’ denials of material portions of the complaint, which stated 
a claim upon which some relief could be granted, created unresolved issues of fact. The 
court noted that the complaint was not like a complaint in an average private antitrust 
action because it sought such broad and diversified relief; however, that fact, by itself, 
did not establish that the relief sought could not be obtained. The court further noted 
that the situs of an alleged monopoly need not be co-extensive with the situs of the 
claimed injury. 


See Private Enforcement and Procedure, Vol. 2, | 9024. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Trial of Cause—Jury Demand—Trial of Legal and Equitable Issues.—In a private anti- 
trust action for damages and injunctive relief, the defendants’ motion to strike the plain- 
tiffs’ demand for a jury trial and transfer the action in whole or in part to the non-jury 
calendar was denied. Although the right to a jury trial does not extend to the equitable 
issues, the right to a jury trial must be allowed on the legal issues. Severing the two 
phases of the action would lead to both needless expense and consumption of time. The 
judge who presides at the trial of one phase should preside at the trial of the other phase, 
and, unless it should prove confusing to the jury or prejudicial to the parties, the two 
phases should be tried at the same time. 


See Private Enforcement and Procedure, Vol. 2, { 9014.60. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Pretrial Procedures—Interrogatories.—Objections to plaintiffs’ interrogatories were sus- 
tained insofar as the interrogatories sought information about companies other than the 
defendant company or its subsidiaries. Also, where the defendant asserted that certain 
information was “non-obtainable,” the court noted that a sworn statement to that effect 


would suffice as to the information which cannot be supplied. 
See Private Enforcement and Procedure, Vol. 2, { 9013.875. 
For the plaintiffs: Smith, Sargent, Doman & Grant, New York, N. Y. 
For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


Opinion 
[Defendants’ Motions] 


Noonan, District Judge [Jn full text]: 
The defendants in the above entitled action 
have filed certain objections to the plain- 
tiffs’ interrogatories and, in a companion 
motion, have also moved for certain relief, 
namely: (1) a stay of all proceedings in this 
action pending final disposition of a gov- 
ernment civil anti-trust suit now pending 
in the United States District Court for the 
Eastern District of Louisiana; and/or (2) 
dismissal of a substantial portion of the 
plaintiffs’ complaint; or, if (1) and (2) are 
denied, (3) staying the trial of the portion 
of the complaint referred to in (2), pending 
final disposition of the Louisiana case, 
and/or (4) striking the plaintiffs’ demand 
for a jury trial and transferring this case 
to the non-jury calendar; and/or (5) strik- 
ing the jury demand insofar as it would 
apply to certain equitable issues herein in- 
volved and transferring the trial of these 
equitable issues to the non-jury calendar. 


1 68,232 


Since the motion dealing with the plead- 
ings could dispose of much of the case, it 
will be discussed before the motion deal- 
ing with objections to the plaintiffs’ 
interrogatories. 


[Stay of Proceeding—Government Action] 


In the first portion of the former motion, 
the defendants request a stay of all pro- 
ceedings in this action pending the final 
disposition of the government anti-trust 
suit now pending in another court. 


This court has now been advised that in 
the one and one-half years since the gov- 
ernment action was filed in the District 
Court in Louisiana, the defendant, United 
Fruit Company, has received a total of 
fifteen continuances extending its time to 
answer the government’s complaint. Un- 
der these circumstances, and in view of the 
well-known duration of government anti- 
trust actions, and especially in view of the 
fact that this private anti-trust action sub- 
stantially preceded the government action, 
it would not be equitable to stay these 
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plaintiffs’ rights to proceed for such a 
lengthy period of time. Should the time 
come, however, when, the defendant actively 
proceeds with the Louisiana action, and 
then finds itself unable to properly con- 
duct its defense in both places at the same 
time, further application may be made to 
the court. At the present time, however, 
in view of the already lengthy delays in the 
Louisiana action, this court will deny the 
defendants’ first request for relief. 


[Relief Sought—Summary Judgment] 


In its second request, the defendants ask 
that much of the prayer for relief contained 
in various portions of the complaint be 
stricken or dismissed because it resembles 
a government complaint brought on behalf 
of the United States rather than being 
limited to the events occurring in a rela- 
tively local area. 

The portions sought to be stricken are 
alleged to amount to causes of action which 
assertedly should be dismissed. 


Defendants urge that plaintiffs would not 
be entitled to much of the relief they seek, 
and defendants move pursuant to Rules 12 
and 56 of the Federal Rules of Civil Pro- 
cedure without specifying what sections or 
subsections of the rules are relied upon. 


It must be stated that the 37 page com- 
plaint in the instant action is most unlike 
a complaint in an average private anti-trust 
action, because it seeks such broad and 
diversified relief. That fact, however, does 
not, per se, establish that the relief sought 
may not be had. 


Examining the several grounds upon 
which the defendants might be relying in 
their reference to Rules 12 and 56 of the 
Federal Rules of Civil Procedure, the court 
concludes that this portion of the motion 
is either one for partial summary judg- 
ment or partial judgment on the pleadings 
or one to strike certain matters from the 
complaint. 

Were the motion to strike made before 
the answer was filed, this court would have 
been sympathetic to an attempt to delete 
the “archaeology” therein, but such was 
not the case. 

In view of the affidavits submitted in 
connection with the motion and material 
thereto, and in view of the fact that the 
defendants have long since filed their 
answer, the sole remaining means for the 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Banana Distributors, Inc. v. United Fruit Co. 


71,041 


relief sought is partial summary judgment 
pursuant to Rule 56(b). 


This is sought on the alleged claim that 
the relief prayed for by the major portions 
of the complaint is broader than the law 
would allow and that it should, therefore, 
be denied as a matter of law at this time. 


It should be noted here that the basis 
of the asserted damage to plaintiffs’ busi- 
ness is the alleged control of prices and 
manipulation of supply by the defendants. 
Plaintiffs have asserted, and are entitled so 
to do, that their damage in the relatively 
local area was the outgrowth of the de- 
fendants’ action in a much larger area. The 
situs of the alleged monopoly need not be 
co-extensive with the situs of the claimed 
injury. 

In view of all this, we cannot say at this 
time what measure of relief, if any, should 
be ultimately allowed by the trial judge; 
but it is safe to say that, if the plaintiffs 
prove their case, they will be entitled to 
such relief, beyond monetary damages, as 
will enjoin certain acts of the defendants 
which threaten loss or damage to the plain- 
tiffs’ business. 


That relief, while not likely to be as 
broad as the prayer for relief contained in 
certain areas of the complaint, is not for 
this court to limit at this time. 


It is the opinion of this court, however, 
that the entire complaint does state a claim 
upon which some relief could be granted, 
and that the defendants’ answer denies ma- 
terial portions of that complaint. The 
denials set up substantial issues of fact, 
and these facts remain in issue at this time. 
Accordingly, this court finds that partial 
summary judgment is not applicable to this 
case. 


The third branch of defendants’ motion 
seeks a stay of the trial of those portions 
of the complaint which they sought to strike 
or dismiss in the preceding branch of their 
motion, until the final disposition of the 
Louisiana action. For the reasons given 
in that portion of this opinion addressed 
to the first branch of defendants’ motion, 
this request too is denied. 


[Jury Demand—Motion To Strike] 


The fourth and fifth branches of the 
defendants’ motion seek to strike the plain- 
tiffs’ demand for a jury trial and transfer 
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the action in whole or in part, respectively, 
to the non-jury calendar. 


By virtue of the relief sought, the plain- 
tiffs’ complaint is both legal and equitable 
in nature, treble damages being a penal and 
hence legal remedy, and the injunctive, 
declaratory and other relief sought being 
equitable. 

A leading case in its field, Ring v. Spina 
[1948-1949 Trape Cases { 62,224], 166 F. 
2d “546, ‘cert, den’d 335" US: "813; asVau- 
thority for the fact that a complaint such 
as the instant one may seek both legal and 
equitable relief. It is clear as well that the 
right to a jury trial does not extend to the 
equitable issues, but must be allowed on 
the legal issues. See Fanchon and Marco, 
Inc. v. Paramount Pictures [1953 TRADE 
CasEs J 67,452], 202 F. 2d 731. 


A satisfactory solution to a similar vexing 
problem was reached by Judge Samuel H. 
Kaufman in the case of Ralph Blechman, 
Inc., v. I. B. Kleinert Rubber Co. [1950-1951 
TRADE CASES J 62,826], 98 Fed. Supp. 1005. 
In his decision, pointing out that the de- 
fendants’ motion to strike the jury demand 
and transfer the case to the non-jury cal- 
endar should be denied, Judge Kaufman 
stated that the plaintiff was entitled to a 
jury trial as to at least part of his case and 
that whether the equitable issues should be 
separately tried by the court, and if so, 
whether such separate trial should precede 
the trial of the legal issues, are matters 
within the discretion of the trial judge. 


In the opinion of this court, severing the 
two phases of the case at this time would 
lead to both needless expense and con- 
sumption of time. The judge who presides 
at the trial of one phase should preside at 
the trial of the other phase, and, unless it 
should prove confusing to the jury, or 
prejudicial to the parties, the two should be 
tried at the same time. Whether confu- 
sion or prejudice would arise is, of course, 
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more likely to be within the knowledge of 
the trial judge. 


[Interrogatories | 


Returning now to the defendant, United 
Fruit Company’s objections to plaintiffs’ 
interrogatories, we will rule on them as 
follows: 

Defendant’s objections to plaintiffs’ in- 
terrogatories dated July 14, 1955, are sus- 
tained insofar as the interrogatories seek 
information about companies other than 
defendant United Fruit Company and/or 
its subsidiaries. In all other respects, the 
objections are overruled. It is noted that 
these interrogatories look toward the pro- 
pounding of further interrogatories, but 
that, as yet, only form numbers and brief 
descriptions are called for and that the in- 
formation is sought only as to series of 
documents regularly maintained for the 
past ten years. 


Defendant’s objections to the plaintiffs’ 
interrogatories dated July 28, 1955, are over- 
ruled except that annual instead of monthly 
figures will be considered compliance with 
the second interrogatory of that date where 
quarterly reports covering the requested 
items have not already been compiled. 
Where such quarterly reports have been 
compiled, they will be supplied in place of 
annual reports. 


Where information sought is “non-obtain- 
able,” as asserted in defendant’s memo- 
randum to the court, a sworn statement to 
that effect will suffice as to the items which 
cannot be supplied. 


In view of the number of items sought 
by the plaintiffs herein, the defendant, 
United Fruit Company, will be allowed 
thirty days from the date it receives a copy 
of this opinion within which to answer the 
plaintiffs’ interrogatories as amended herein. 


So ordered. 


[ 68,233] Robbinsdale Amusement Corporation v. Warner Bros. Pictures Distribut- 


ing Corporation, et al. 


In the United States District Court for the District of Minnesota, Fourth Division. 


Civil No. 4584. Dated December 30, 1955. 


Sherman Antitrust Act 


Combinations and Conspiracies—Motion Picture Runs and Clearances—Move-Over 
Run—Legality—A motion picture theatre located in a suburb of. Minneapolis failed to 
prove that runs and clearances in Minneapolis and its suburbs, including move-over prac- 
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tices as to the theatre, were the result of a conspiracy among motion picture distributors 
and circuit exhibitors and that restrictions imposed by the distributors and circuit exhibi- 
tors upon the theatre as to move-overs or as to a more favorable availability were unrea- 
sonable. The defendants’ refusals to allow the theatre a move-over run, that is, an exclusive 
first suburban run without clearance after a first run in downtown Minneapolis, were justi- 
fied, and evidence established that the distributors independently concluded that first runs 
and move-overs should be confined to the downtown area of Minneapolis. Evidence also 
established that a 28-day clearance over second run suburban theatres was reasonable, and 
that the distributors’ adherence to such a clearance was not the result of any conspiracy. 
Clearances and runs are not illegal per se, and no exhibitor has the absolute right to compel 
a distributor to grant it an earlier run. The distribution and allocation of motion pictures 
to theatres present a difficult and delicate problem, and the courts should be hesitant to 
disrupt an established system of clearances and runs in the absence of convincing proof 
that its genesis is the result of conspiratorial connivance and that it is unreasonable. 


See Combinations and Conspiracies, Vol. 1, J 2005.553. 


Combinations and Conspiracies—Proof of Unlawtul Conspiracy—Conscious Parallel- 
ism—Independent Action.—A suburban motion picture theatre’s contention that conscious 
parallelism of action among motion picture distributors and circuit exhibitors was evidence 
of a conspiracy among the distributors and exhibitors to favor downtown Minneapolis 
circuit exhibitors was rejected. The theatre charged that each of the distributors dog- 
matically refused to grant any suburban theatre a move-over run. The court found that 
the evidence established that the distributors individually concluded, without any concert 
of action, that first runs and move-overs should be confined to downtown Minneapolis. 
There is no inference of a conspiracy merely because of similar views of the distributors 
and exhibitors on move-overs or because each distributor adhered to a 28-day availability 
after the first run for suburban theatres. Uniformity of action does not necessarily con- 
note concert of action. Similarity of action may be the result of solving an identical situa- 
tion in a similar manner. 


See Combinations and Conspiracies, Vol. 1,  2005.360. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Evidence Admissible To Prove Antitrust Violations—Prior Government Decrees—Simi- 
larity of Issues.—Decrees entered in a Government antitrust action involving a conspiracy 
were not relevant in a private antitrust action because the plaintiff in the private action 
was not in existence during the period of time covered by the decrees in the Government 
action, and because there was no connection between the local practices involved in the 
private action and the issues resolved in the Government action. To urge that the past 
proclivities of the defendants to unlawful conduct in a period antedating the period in 
controversy be considered as evidence of a conspiracy would be “alien to our conception 
on fair trial.” 


See Private Enforcement and Procedure, Vol. 2, 1 9012.410. 


For the plaintiff: Lee Loevinger, Louise A. Herou, and Larson, Loevinger, Lindquist, 
Freeman and Fraser, Minneapolis, Minn. 


For the defendants: David Shearer, Minneapolis, Minn (Shearer and Peters, Minne- 
apolis, Minn., of counsel), for all of the defendants with the exception of Minnesota 
Amusement Company and Minneapolis Theatres, Inc.; Mandt Torrison, Saint Paul, Minn. 
(Bundlie, Kelley and Maun, Saint Paul, Minn., of counsel), for Minnesota Amusement 
Company; and Edward C. Raftery, New York, N. Y. (O’Brien, Driscoll and Raftery, 
New York, N. Y., of counsel), and Matthew J. Levitt, Minneapolis, Minn., for Minnea- 
polis Theatres, Inc. 

eos a complaint filed by plaintiff under the anti- 

Memorandum Decision trust eee of the United States wherein it 

Gunnar H. Norppye, Chief Judge [Jn full seeks an injunction and the recovery of 
text]: This cause came before the Court on damages. 
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[The Plaintiff Theater] 


The plaintiff corporation is the owner of 
a neighborhood or suburban theater located 
in Robbinsdale, Minnesota, called the Ter- 
race, which was constructed between 1949 
and 1951 at a cost of approximately $500,000. 
The stock of the corporation is owned prin- 
cipally by the Volk brothers, who also con- 
trol and operate, by different corporations, 
however, other neighborhood or suburban 
theaters in Minneapolis called the River- 
view, the Nile, and the Camden. 


Robbinsdale is a suburban residential city 
of some fourteen thousand population which 
borders the north city limits of Minneapolis. 
It has no substantial industries or large 
hotels or business activities except those 
commonly found in the usual suburban city. 
Only one in ten of its inhabitants is em- 
ployed in the commercial area of the city 
itself; the majority of its residents are em- 
ployed in Minneapolis. 


At the request of plaintiff, the Court per- 
sonally visited the Terrace and observed the 
surrounding area. The theater is beatiful 
and well-designed. It is equipped with sev- 
eral modern and highly desirable innova- 
tions, such as staggered seats, a sound-proof 
nursery room, zone heating and cooling, a 
lounge, a soft drink and snack bar, and a 
television room for the use and entertain- 
ment of patrons who are awaiting the begin- 
ning of a feature picture or are tarrying in 
the theater lobby for any other purpose. In 
addition to these outstanding features, ade- 
quate and free parking grounds are furnished 
for its patrons. The theater is situated in 
a residential community surrounded by small 
and modest homes and is accessible mainly 
by automobile transportation. In view of 
the expensive and somewhat lavish con- 
struction of the Terrace in relation to its 
location and surroundings, one must con- 
clude that this site for such a theater is one 
which is not particularly desirable. 


[Defendants] 


Each of the distributor defendants is a 
producer and distributor of motion picture 
films, with the exception of United Artists 
which apparently limits its distribution to 
motion pictures produced by others. Min- 
neapolis Theatres, Inc., is engaged in oper- 
ating the Orpheum and the Pan theaters in 
downtown Minneapolis. It is a wholly owned 
subsidiary of RKO Keith-Orpheum Thea- 
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tres, Inc. The parent company operates 
numerous motion picture theaters through- 
out the Nation. The Minnesota Amusement 
Company is the operator of theaters in Min- 
nesota, North and South Dakota, and Wis- 
consin. This exhibitor is a subsidiary of the 
American Broadcasting-Paramount Theatres, 
Inc., which controls a large national opera- 
tion of motion picture theaters. The Minne- 
sota Amusement Company, hereafter referred 
to as M. A. C., operates the Radio City, 
State, Lyric and Aster theaters in Minne- 
apolis, which are so-called downtown thea- 
ters, and also the Uptown, the Loring and 
the Rialto, which are suburban or neigh- 
borhood theaters. 


[Motion Picture Exhibition in Minneapolis] 


Minneapolis is a city with a population 
well over half a million and surrounded by 
smaller cities and communities which have 
shown tremendous residential growth, par- 
ticularly since the last war. But although 
the greatest growth in population in metro- 
politan Minneapolis is to be found in the 
suburban areas, nevertheless, Minneapolis 
remains a city with a hub or loop where the 
large hotels, department stores, banks, office 
buildings and entertainment places are lo- 
cated. Local shopping centers are springing 
up in the suburban areas, but Minneapolis, 
at least up to this time, has remained a so- 
called loop city where transients come to the 
large hotels and where people do the greater 
share of their shopping in the large depart- 
ment stores and numerous shops. And it is 
in the loop area that the people largely seek 
their entertainment, uplifting or otherwise. 
Since the early beginning of motion picture 
history, the downtown theaters, at least in 
Minneapolis, have been accorded the first 
run of the showing of the desirable pictures. 
The distributors expect that the downtown 
showing will not only attract downtown 
patronage from transients and others, but 
also will give the picture advertising and 
publicity. The so-called “show case” first- 
run exhibition of pictures downtown un- 
doubtedly builds the picture, not only for 
the suburban theaters, but for theaters in 
the surrounding trade area of Minneapolis 
as well. The first-run theaters showing 
the better pictures in Minneapolis are the 
Radio City, the State, the Orpheum, and 
the World. The Lyric and the Pan usually 
operate on first run, but generally have 
Class B or C pictures. These two theaters, 
during the period in controversy, also upon 
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occasions have operated on pictures moved 
over to them from the Radio City, the 
Orpheum, and the State. Move-over 
pictures exhibited by the Lyric come from 
either the Radio City or the State, while 
the Pan plays move-over pictures which 
come from the Orpheum. 


Since 1948, the first-run theaters in 
Minneapolis have been accorded a mini- 
mum 28 day clearance over all other 
theaters. The 28 day clearance has been 
applied to the Terrace, the Uptown, the 
Boulevard, the Riverview, the Hopkins, 
the St. Louis Park, the Richfield, and the 
Edina theaters, and perhaps others. These 
theaters last mentioned may be designated 
as neighborhood or suburban theaters. No 
one questions that the first showing of a 
picture enhances its attraction to motion 
picture patrons. On the other hand, it is 
generally recognized that first-run houses 
which exploit pictures under the heavy 
expense of advertising and a large over- 
head, and which are the source of the 
largest revenue for the distributors, are 
entitled to a reasonable clearance over 
second-run theaters which are in competi- 
tion with them. Whatever the situation 
may be in other cities, such as Los Angeles, 
for instance, where there are communities 
within the city limits with a distinct com- 
munity life of their own, Minneapolis re- 
mains a city grown populous around the 
proverbial downtown loop area. As illustra- 
tion of the film rental paid by the first-run 
theaters, reference may be made to tabula- 
tions computed on forty-six of the better 
pictures which played first run in down- 
town theaters during the period in con- 
troversy. The film rentals on these pictures 
paid by downtown theaters on first run 
totaled $520,178, or 59 per cent of the film 
rental paid by all theaters in the Minneapolis 
metropolitan and suburban areas. The 
theaters playing these pictures 28 days after 
close of first run downtown paid film 
rental of $152,674, and from all other 
suburban and neighborhood theaters in the 
Minneapolis metropolitan area, the film 
rental on these pictures was $205,725. 


[Move-Over Run Sought] 


When the Terrace was_ being erected, 
the Volks began to negotiate with the de- 
fendant distributors for a better run than 
the 28 day availability. Their argument 
was that the Terrace, with its superior ap- 
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pointments and comfort for its patrons and 
therefore its potentialities for the payment 
of favorable film rental, entitled it to a 
better run than the other suburban theaters. 
On March 17, 1951, it requested a 14 day 
availability. On October 29, 1951, it re- 
iterated its request. On April 3, 1953, it 
demanded an exclusive second-run playing 
position in Minneapolis regardless of whether 
that playing position was called a second 
run or a move-over. All of these demands 
were given consideration by the distribu- 
tors, and so far as the evidence discloses, 
the replies denying plaintiff's requests were 
acted upon separately and independently 
by each distributor and without any col- 
laboration with the first-run exhibitors or 
with each other. 

During the trial the position taken by 
plaintiff was centered primarily upon its 
demand for an exclusive first suburban run 
without clearance, or, in other words, a 
move-over run comparable to that which 
had been granted to the Lyric and the Pan. 
Although plaintiff's exact position regard- 
ing the relief it requests by way of a better 
run has not been always consistent and at 
times merely was directed to an exclusive 
better run, it seems reasonably apparent 
that it now urges that, in that the Lyric 
and the Pan have been privileged with 
move-over ruins on certain pictures, the 
Terrace, which is a much finer theater than 
either of these two and capable of pro- 
ducing comparable revenues and film rental, 
should likewise be accorded a move-over 
run, not intermittently and subject to a 
waiver by the first-run theaters, but as a 
matter of right on all desirable pictures it 
may select and thus obviate the necessity 
of playing a feature picture day and date 
with other suburban theaters. Plaintiff 
contends that there is a collusive arrange- 
ment between the so-called circuit theater 
exhibitors and the distributors whereby all 
the move-overs are from the Radio City or 
the State to the Lyric, and from the 
Orpheum to the Pan. It does not attack 
the move-over practice as such, but it con- 
tends that it should be extended so as to 
include the Terrace, and reasons that, if 
there are suburban theaters not in sub- 
stantial competition with the Terrace which 
should be accorded the right to bid for the 
same run, it will take its chances on obtain- 
ing an exclusive run by reason of its ability 
to outbid any such theater in competi- 
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tive bidding. The gross earnings of the 
Terrace and the film rental paid exceed 
that of any other suburban theater in the 
Minneapolis area. 


[Nature of Move-Over Run] 


A move-over run is “the privilege given 
a licensee to move a picture from one 
theatre to another as a continuation of the 
run at the licensee’s first theatre.” United 
States v. Paramount Pictures [1948-1949 
TravE Cases { 62,244], 334 U. S. 131, 160, 
note 13; Fifth and Walnut v. Loew's, Inc. 
[1948-1949 Trape Cases § 62,453], 176 F. 
2d 587, 589 note 2. Move-overs in Minne- 
apolis have been accorded only to down- 
town theaters. Undoubtedly the purpose 
of a move-over is to obtain as large a 
revenue from a particular picture as the 
circumstances will permit. Therefore, if 
the interest in a picture by the public 
would seem to justify a move-over run to 
a theater with less overhead, but charg- 
ing the same admission price as the first- 
run theater, the producer and the exhibitor 
may agree upon such procedure. However, 
in Minneapolis a contemplated move-over 
is never advertised or disclosed to the 
public until the picture has been exhibited 
first in a first-run theater and an oppor- 
tunity is thereby afforded to assay the 
initial public interest. A run beyond the 
initial week in the first-run house is usually 
described as a hold-over or carry-over. 
That an extended run of a picture down- 
town in Minneapolis, or a move-over run, 
tends to exploit and build the picture in 
the minds of the theater-going public, not 
only in Minneapolis but in the rural areas 
included in what is generally termed as 
the Minneapolis exchange area, seems in- 
dubitably clear. The Radio City Theater 
contains 4,000 seats and has a weekly 
expense of about $7,788. The Orpheum 
has about 2,800 seats and is operated at a 
weekly cost of about $5,500. The State has 
2,300 seats, with a weekly expense of about 
$6,159. The Pan Theater has 1,418 seats, 
with a weekly outlay of about $3,600. The 
Lyric has 1,100 seats, with a weekly ex- 
pense of about $3,037. The Terrace has 
1,300 seats, with a weekly expense of ap- 
proximately $1,800. A picture playing at 
the Radio City, for instance, on a first 
run may have, after the first week, certain 
potential earnings on an extended run, but 
due to the fact that that theater will lose 
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money if the weekly gross falls somewhat 
below $10,000, the exhibitor may decide 
to move the picture to the Lyric, where 
the weekly overhead is substantially lower. 
The fact that, in the opinion of the exhibi- 
tor, the picture has stimulated sufficient 
patronage to justify a move-over is heralded 
in the press and by marquee advertising 
where the downtown traffic, vehicular and 
pedestrian, passes by. True, it sometimes 
appears that while the patronage initially 
of the move-over theater is substantial, it 
dwindles noticeably during the last week 
of the showing. But that often the con- 
tinuing trade of transients as well as other 
patrons, which otherwise might be lost, 
is garnered by a move-over seems well- 
established by the evidence. And therefore, 
when making a comparison of the box- 
office receipts on certain pictures moved 
over to the Lyric or the Pan and then 
thereafter played by the ‘Terrace, con- 
sideration must be given to the fact that 
the last week’s receipts on the move-over 
run merely emphasizes the law of diminish- 
ing returns on move-overs, while the evi- 
dence of first week greater returns on 
that picture at the Terrace over the last 
week return obtained in a move-over 
theater illustrates that many people who 
attend suburban theaters are biding their 
time and awaiting the opening of a par- 
ticular picture at the suburban theaters. 
It is questionable that the Terrace has lost 
any substantial number of its patrons by 
reason of move-overs. Whether a picture 
moves over or not, the customary patrons 
of second-run suburban theaters know that 
28 days after the last day of the showing 
at the first-run theater, the picture usually 
will be available to them at their favorite 
suburban theater. The Terrace custo- 
marily plays only the best feature pictures. 

During the period in controversy, move- 
overs have not been limited only to the 
Lyric and the Pan. A downtown theater 
known as the Pix played some move-overs, 
and also the World and the Century, the 
latter two being also downtown theaters. 
None of these theaters was affiliated with 
any of the defendant exhibitors except the 
Century, and that theater was taken over 
from M. A. C. by Cinerama in 1953. The 
Pix was closed in the summer of 1952. 
The World went on an exclusive first- 
run policy in 1951. The Gopher, an inde- 
pendent downtown theater with 1,100 seats, 
operates principally as a first-run theater 
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in competition with other first-run houses. 
Consequently, at the present time, there 
are only two downtown theaters available 
for move-overs, and they are the Lyric and 
the Pan. However, it may be observed 
that in St. Paul and Duluth, move-overs 
are always limited to downtown theaters, 
but only one, the Riviera in St. Paul, is 
connected with any of the co-called cir- 
cuit exhibitors. 

All of the distributors, with the excep- 
tion of Loew’s, recognize that the move- 
over practice on certain pictures is a sound 
policy. Loew’s, however, for reasons of 
its own, does not favor such practice. But 
plaintiff urges that, if the move-over policy 
is sound and builds the prestige of the 
picture, why should move-overs be limited 
to the Lyric and the Pan, which admittedly 
are inferior theaters as compared with the 
Terrace in appointments, appearance, and 
comfort for the patrons? It reasons that 
it will charge the same admission price as 
the first-run theater and that the past film 
rental paid by it to the distributors fully 
establishes that it could produce as much, 
if not more, revenue for the distributors 
and exploit pictures far better because of 
its superior functional and artistic attributes 
than is afforded now to the distributors by 
the present move-over system. It is plain- 
tiff’s position that the move-overs to the 
Lyric and the Pan actually damage the 
potential earnings of the pictures, and in 
support of its position, it submits certain 
computations of its gross receipts on move- 
over pictures as compared to nonmove- 
over pictures. Defendants’ computations, 
however, reflect an entirely different result, 
and on the group of pictures assembled by 
the defendants and which were played at 
the Terrace, the results reflect that the 
exploitation of the move-over pictures 
actually redounded to plaintiff's benefit by 
increasing its gross receipts as compared 
with the gross receipts on nonmove-over 
pictures. However, it does not seem neces- 
sary for the Court to iron out the many 
conditions and considerations which enter 
into such comparisons in deciding this 
controversy. It is true, as plaintiff sug- 
gests, that a mere comparison of the gross 
revenues from a selected list of move-over 
and nonmove-over pictures shown at the 
Terrace may be misleading. The type of 
picture, the time of year, the weather, the 
public interest in the picture, and other 
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factors must be considered in making such 
comparisons. That there are, however, many 
pictures which are exploited by a move-over 
to the advantage of the suburban theaters, 
including the Terrace, seems reasonably free 
from doubt. 

During the period in controversy, the 
Terrace played 21 pictures which had moved 
over to the Century; 22 pictures which had 
moved over to the Pan; 17 pictures which 
had moved over to the Lyric; 3 pictures 
which had moved over to the World; and 
12 pictures which had moved over to the 
Pix. The Terrace during this period had 
played 314 pictures; 75 or 76 of them had 
had move-overs. It should be pointed out, 
therefore, that during the period in con- 
troversy there have been comparatively 
few move-overs to the Lyric and the Pan 
which were subsequently played at the 
Terrace. Only 11 move-overs to the Lyric 
and the Pan were played by the Terrace 
in 1954. 

There is no established policy with refer- 
ence to move-overs. That determination 
depends upon the response that the par- 
ticular picture receives on a first run. The 
evidence indicates that the move-overs to 
the Lyric and the Pan are intermittent and 
unpredictable, and are entirely a different 
type of move-over than that which is de- 
manded by the plaintiff. No one questions 
that a first-run house has the right to waive 
the clearance that the distributor grants it. 
And it is only natural that a waiver iS 
granted when the move-over will not par- 
ticularly harm the first run. Plaintiff's 
demand for the right to obtain move-overs 
on all pictures would be disastrous to the 
first-run theaters. Not only would the 
move-over necessarily be advertised by 
the Terrace during the first run, but such a 
plan would completely obliterate the entire 
clearance system now accorded the first- 
run theaters. 


[Legality of Clearances and Runs | 


No one asserts that clearances and runs 
are illegal per se, Chorak v. RKO Radio 
Pictures [1952 TrapE CASES J 67,267], 196 
F. 2d 225. And no exhibitor has the 
absolute right to compel a distributor to 
grant it an earlier run. Loew's, Inc. v. 
Cinema Amusements [1954 TRADE CASES 
1 67,648], 210 F. 2d 86, 92. Although plain- 
tiff is not seeking a first run, it apparently 
recognizes that the first-run downtown 
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houses are entitled to a reasonable clear- 
ance, at least with respect to all other 
suburban houses. No one contends that 
there should be simultaneous releases to 
all theaters of all pictures released by the 
distributors. Not only would this be 
physically impossible, but such a practice 
would render the distribution of motion 
pictures utterly chaotic. 


[Plaintiff's Claim] 


In considering the claim of plaintiff 
herein, either as a demand for a move-over 
run or an exclusive run, we must com- 
mence with the premise that on this evi- 
dence there is an absence of persuasive 
testimony that the 28 day clearance for 
first-run theaters over second-run suburban 
theaters is unreasonable. All of the sub- 
urban theaters in Minneapolis and its 
environs are in substantial competition with 
the downtown theaters. Plaintiff decries 
the theory of the distributors that down- 
town houses alone should have the show- 
case runs. Nevertheless, on the showing 
herein, the Court must recognize that there 
is substance to the position of the distribu- 
tors that, if there is to be a parade to ad- 
vertise a show or a circus, one would not 
arrange for such a parade out in the 
suburbs. Moreover, there are certain practi- 
cal aspects of the problem which cannot be 
thrust lightly aside, as plaintiff assumes 
to do. Obviously, the first-run theater 
must consent to the move-over. No first- 
run theater would consent to a move-over 
on a picture without any clearance to a 
suburban house. If a distributor made 
such an arrangement with a suburban house, 
there would not be any first-run houses 
which would buy the picture for first run. 
Realistically, therefore, what plaintiff is 
demanding is the abolishment of any clear- 
ance between the first run of a picture and 
its suburban run at the Terrace. But, if the 
clearance is waived on certain pictures with 
respect to the Lyric and the Pan, why, asks 
plaintiff, should not clearance be waived 
to a superior theater with as great, if not 
greater, box-office potentialities and film 
rental? However, plaintiff apparently fails 
to recognize that, with all the architectural 
beauty and advantages to the patron to be 
found at the Terrace, it nevertheless re- 
mains a suburban theater located in an 
area of small and modest homes outside the 
corporate limits of Minneapolis. There are 
at least several other well-appointed, at- 
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tractive suburban houses in the Minneapolis 
metropolitan area which would be entitled 
to the same run as the Terrace. These 
other theaters are equipped with cinema- 
scope, comfortable seats, and adequate means 
to display pictures to the patron’s enjoy- 
ment and interest as fully as the Terrace 
is able to do. And it is no answer for 
plaintiff to state that because of the superiority 
of the Terrace as a theater and its ability 
to pay more film rental, it is entitled to 
a suburban monopoly. Other suburban 
houses not in substantial competition with 
the Terrace could not be derprived of the 
same run regardless of plaintiff's ability to 
outbid them for pictures in competitive 
bidding. Stripped, therefore, of many 
extraneous considerations, plaintiff is seek- 
ing a decree of this Court which abolish in 
favor of the Terrace, and the Terrace alone, 
any clearance which is now accorded to 
the first-run houses. 

Plaintiff contends that a picture is 
cheapened because of its exhibition on a 
move-over run in inferior and nonmodern 
downtown theaters. But both the Lyric 
and the Pan, while not new and not com- 
parable in beauty, or design to the Terrace, 
nevertheless afford their patrons cinema- 
scope pictures with all the modern equip- 
ment to permit patrons full and complete 
enjoyment of the pictures. Whatever im- 
pact the first-run and move-over competi- 
tion may have on the suburban theaters 
stems from the fact that a certain per- 
centage of motion picture habitues will not 
await the showing of a hit picture in a 
suburban theater. And if the Terrace 
were accorded a suburban monopoly on 
move-overs, depletion of earnings un- 
doubtedly would ensue to the other sub- 
urban theaters and to first-run theaters, 
and in addition it would demoralize the 
entire scheme of clearances and create 
havoc in the distribution of films in the 
Minneapolis area. 

Furthermore, the fact that move-overs 
have been accorded to the Lyric and the 
Pan does not establish any right upon the 
part of the Terrace to a similar run. If 
the 28 day clearance over second-run sub- 
urban houses is reasonable, and the evi- 
dence fully establishes that premise, the 
Terrace has no substantial basis for com- 
plaint, whether the first run is extended in 
the first-run house or at sporadic instances 
in two downtown theaters where both of 
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the theaters are under the control of the 
same management. The clearance period 
is not extended thereby because the 28 day 
availability commences at the end of the 
run in the first-run house. That an extended 
run in a first-run house or a move-over run 
may deplete the patronage in suburban 
theaters always may be possible. But there 
also is convincing evidence here that an 
extended or move-over run builds a picture, 
and the suburban theaters are aided in their 
box-office gross receipts rather than injured 
thereby. Moreover, if certain pictures are 
shown on moye-over or first runs which 
attract so many patrons that a suburban 
theater is deprived of certain patronage, 
such a result is the inevitable impact of a 
competitive industry. 


[Test of Legality] 


The distribution and allocation of motion 
pictures to theaters will always present a 
difficult and delicate problem. Courts should 
be hesitant to disrupt an established system 
of runs and clearances in absence of con- 
vincing proof that its genesis is the result 
of conspiratorial connivance, and that it is 
unreasonable. Every theater owner would 
prefer to have an earlier exhibition date. 
The distributors no doubt are eager to 
obtain not only the best pictures, but to 
exploit them so as to obtain the greatest 
film rental. The entire record is impelling 
that each of the distributors here has a 
bona fide belief that its first-run releases 
and move-overs should be shown only in 
the Minneapolis loop. Their determina- 
tion in that regard is the result of indi- 
vidual action and not by concert of action. 
That plain of exploitation may change as 
the city expands into distinct community 
centers sufficient unto themselves, but the 
evidence does not indicate that that time 
has arrived as yet in the Minneapolis area. 
Minneapolitans still go down town for their 
principal shopping and entertainment. And 
with the transient trade and the large num- 
ber of local residents who naturally troop 
downtown for their entertainment, it can- 
not be gainsaid that the patronage of the 
downtown theaters continues to be the 
source of the build-up of the pictures and 
the bulk of the revenue for the distribu- 
tors of motion pictures. The Terrace, for 
instance, does not offer matinees, and the 
attendance there is almost entirely the 
automobile trade. Matinee attendance at 
the defendant exhibitors’ downtown theaters 
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in Minneapolis averages about 37 per cent 
of their total attendance. There are no 
other attractions in the vicinity of the 
Terrace which would normally cause people 
to gather in that particular area. Transit 
facilities from various parts of the city are 
too inadequate to bring many patrons by 
that mode of transportation. Although the 
Terrace does draw patrons from various 
parts of Minneapolis, the large source of 
its attendance is within a two-mile radius 
of that theater. 


[Conscious Parallelism] 


Plaintiff contends that there is a conscious 
parallelism of action here which is evidence 
at least of a conspiracy among the defendant 
distributors and defendant exhibitors to 
favor the downtown circuit theaters. It 
emphasizes that each of the distributors 
dogmatically refuses to grant any suburban 
theater a move-over. However, it may 
be observed that such refusal also in- 
cludes the Uptown, a so-called M. A. C. 
circuit suburban theater, situated in a far 
better location for a show-case run than 
the Terrace. The Uptown, while not as 
modern and beautiful as the Terrace, and 
does not have the box-office gross pro- 
duced by the Terrace nor pay as much 
film rental, nevertheless is a fine, attractive 
suburban theater situated near the corner 
of Hennepin and Lake, which are both 
busy retail streets. 

It is the Court’s opinion that the evi- 
dence fairly establishes that the distribu- 
tors, without any concert of action, have 
concluded individually, separately, and in- 
dependently of each other, that the first 
runs and move-overs should be confined 
to the downtown area. They believe that 
the so-called show-case runs downtown 
build a picture and that the public become 
motion-picture minded with reference to 
a picture by the advertising of the down- 
town runs and the length of these runs. 
The fact that the first-run theaters have 
permitted move-overs in the past in favor 
of downtown theaters unaffiliated with them 
does not buttress plaintiff’s position herein. 
Rather, it tends to negate the charge of 
collusiveness between the distributors and 
the defendant circuit exhibitors. Move- 
overs have always been confined to down- 
town theaters and presumably under 
circumstances and conditions which were not 
adverse to the interests of the first-run 
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theaters. It should be emphasized again 
that, upon the fulfillment of plaintiff’s de- 
mands herein, the defendant distributors 
could not escape granting the inevitable 
requests which would be forthcoming from 
several suburban theaters for the same 
consideration. 


There is no inference of conspiracy un- 
der the facts herein merely because of 
similar views of the defendant distributors 
and exhibitors on move-overs, or because 
each distributor adheres to the 28 day 
availability after the first run for the sub- 
urban theaters. Uniformity of action does 
not necessarily connote concert of action. 
And as Judge Yankwich stated in Fanchon 
and Marco v. Paramount Pictures [1950-1951 
TrAvE CASES § 62,909], 100 F. Supp. 84, 91, 
“* > %* similarity of action, at times, may 
be the result not of previous agreement, 
but of solving an identical situation in a 
similar manner.” The present 28 day avail- 
ability to second-run theaters has been in 
existence since 1948. That clearance period 
conforms, generally speaking, to the avail- 
ability for second-run suburban theaters in 
comparable cities throughout the Nation. 
Conditions vary, however, in different cities. 
Exhibitors require a uniform and constant 
flow of pictures from the distributors for 
their theaters. If a theater is on a certain 
availability from three or four distributors, 
it generally demands the same run from 
other distributors. Manifestly, if the Terrace 
had been accorded a better run, upon its 
demands herein, from several of the dis- 
tributors, it would expect that all of the 
other distributors should likewise adhere 
to that particular run. The present clear- 
ance system in Minneapolis is not nec- 
essarily static. The increasing relative 
importance of suburban theaters and the 
growth of suburban centers may bring 
about a change in runs and clearances in 
the near future. However, on this record 
the Court should not attempt to hasten 
that change by the interjection of any pre- 
mature experimental innovations as sug- 
gested by plaintiff. But plaintiff urges 
that the distributors are blind to their own 
financial advantage in refusing the Terrace 
a move-over run, and it asserts that the 
Court should, by an appropriate decree, 
grant its demands and that such action 
would redound to the distributors’ own 
good. Well, even though the distributors 
are lacking in good business acumen in 
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not recognizing the box-office advantages 
to them in according the Terrace a pre- 
ferred run, this Court in absence of suf- 
ficient evidence of a conspiracy between 
the distributors and the defendant circuit 
exhibitors, is helpless to direct the former 
on the right path. If plaintiff’s analysis 
of the situation is correct and the expand- 
ing population of our American cities, includ- 
ing Minneapolis, requires a new conception 
of runs and clearances, then the Court 
must leave the distributors to face the 
inexorable results which always follow poor 
business judgment. 


[Conspiracy—Reasonableness of Clearance] 


No good purpose will be served in dis- 
cussing in detail the various criteria set 
forth in the Paramount cases, Umted States 
v. Paramount [1946-1947 TrapE CASES 
157,470], 66 F. Supp. 323, 343; [1948-1949 
TRADED (GASES) (162.244) 0040 (US ole 
145-47, as considerations for determining 
clearances. Suffice it to say that, on this 
showing, the Court concludes that plain- 
tiff has not established that the runs and 
clearances in Minneapolis and its environs, 
including move-over practices as to the 
Terrace, are the result of a concert of 
action of these defendants in violation of 
the anti-trust laws of the United States, 
and that the evidence does not sustain a 
finding that the restrictions imposed by the 
defendants upon the Terrace Theater as to 
move-overs or as to a more favorable 
availability are unreasonable. 


[Relevancy of Government Decrees] 


There remains to be considered the 
relevancy of the Paramount decrees, which 
the Court admitted in evidence subject to 
a motion to strike. The conspiracy in the 
Paramount case existed in 1945 and the de- 
cree was signed on June 25, 1948. The 
Terrace was not in existence during the 
period of time covered by that conspiracy. 
The issues involved here were not deter- 
mined in the Paramount case. Here we 
have a local situation which has no 
relationship to the so-called Paramount con- 
spiracy. In other words, there is no con- 
nection between the local practice of 
move-overs or clearances in Minneapolis and 
the issues resolved in the Paramount case. 
To urge under the circumstances disclosed 
by this evidence that the past proclivities 
of the distributors to unlawful conduct in 
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a period antedating the period in con- 
troversy here be considered as evidence of 
a conspiracy would be, as Judge Hastie 
stated in his dissent in Milgram v. Loew’s, 
Inc. [1950-1951 Trane Cases { 62,938], 192 
F. 2d 579, 594, “alien to our conception of 
fair trial.” In this litigation, at least, we 
are concerned with what defendants are 
doing today and not with the period covered 
by the Paramount decrees. Moreover, it is 
the Court’s view that in giving due weight 
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and effect to the Paramount decrees the 
conclusions reached herein would be the 
same. 

[Judgment for Defendants] 

It follows from the foregoing that it will 
not be necessary to discuss the question 
of damages and that judgment will be for 
the defendants. Findings of fact and con- 
clusions of law consistent herewith may be 
presented upon ten days’ notice to the 
plaintiff. An exception is reserved. 


[ 68,234] Scovill Manufacturing Company, Hamilton Beach Division v. Skaggs Pay 
Less Drug Stores, doing business under the fictitious name of Pay Less Drug Store. 


In the Supreme Court of the State of California, in Bank. S. F. 18830 and S. F. 19068. 
Filed December 29, 1955. 


California Fair Trade Act 


Fair Trade—Constitutionality of California Fair Trade Act—Federal and State Con- 
stitutions—Police Power, Delegation of Legislative Power, and Fair and Open Com- 
petition Provision.—The constitutionality of the California Fair Trade Act was upheld 
against a nonsigner’s contentions that the Act violates the due process clauses of the 
state and federal constitutions in that it is an arbitrary and unreasonable exercise of the 
police power, that it delegates the state’s legislative power to commodity producers, and 
that the meaning of the phrase “fair and open competition” is fatally uncertain. The court, 
noting that these constitutional objections had been expressly or by necessary implication 
rejected in earlier decisions, held that the Act is a proper exercise of the police power by 
the legislature in the protection of private contractual rights relating to the manufacture 
and sale of certain classified commodities deemed by the legislature to require freedom 
from governmental interference in the economic field; that there is no delegation of the 
legislative function in violation of constitutional prohibitions because the Act is only a 
legislative declaration that contracts between private parties establishing certain retail 
prices are not against public policy, and there is no exercise of legislative power by 
private individuals; and that the phrase “fair and open competition” has a definite mean- 
ing, and that the applicability of the Act can be determined with sufficient certainty to 
satisfy the requirements of due process of law. 

See Fair Trade, Vol. 1, § 3085.05, 3258.05. 


Fair Trade—Commodities Which May Be Fair Traded—Requirements—Fair and 
Open Competition—In upholding the constitutionality of the California Fair Trade Act 
against the contention that the phrase “fair and open competition” is fatally uncertain, 
it was held that the phrase contemplates that there are on the market commodities pro- 
duced by others which are so similar in character to the fair traded items that they 
provide competition which is not hampered by unlawful trade restraints. The contentions 
that the desired competitive conditions do not exist where a fair trade act results in un- 
reasonably high prices, where the general market condition permits unreasonably high 
prices, or where price leadership prevails in the case of a product much in demand or 
short in supply, and that the phrase is uncertain because it allows the existence of such 
unintended conditions were rejected. The phrase “fair and open” relates only to the 
manner of competing and not to the results. Also, the trial court was not required as a 
matter of law to find that unlawful trade restraints existed or that fair traded products 
were not in “fair and open competition” from testimony relating to claimed price leader- 
ship, relative uniformity of prices, and high level mark-ups leading to exorbitant profits 


in fair trade operations. 


See Fair Trade, Vol. 1, { 3154.05. 
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Fair Trade—Constitutionality of McGuire Act—Due Process, Delegation of _Con- 
gressional Power, and Free and Open Competition Provision.—The constitutionality of 
the McGuire Act was upheld against a nonsigner’s contentions that the Act violates the 
due process clause of the United States Constitution in that it is arbitrary and unreason- 
able, that the meaning of the phrase “free and open competition” is uncertain, and that it 
constitutes an unlawful delegation of congressional power over interstate commerce to 
the state legislatures. The court held that it was bound by a prior decision of a federal 
court upholding the constitutionality of the Act. 


See Fair Trade, Vol. 1, J 3040.20, 3258.80. 


Fair Trade—Applicability of McGuire Act—Nonsigners—Interstate Commerce.—In 
a fair trade enforcement action against a nonsigner, the court held that the sales involved 
in the action were transactions which had a substantial effect upon interstate commerce, 
and that, in the absence of federal statutory exemptions, the contracts imposing fair trade 
arrangements on such transactions would be in violation of the Sherman Antitrust Act. 
However, the Miller-Tydings Act provided for such an exemption in the case of voluntary 
arrangements, and, in the McGuire Act, Congress extended the exemption to nonsigner 
provisions of such contracts entered into pursuant to state fair trade laws. 


See Fair Trade, Vol. 1, J 3040.40, 3258.80. 


For the defendant-appellant: Fitzgerald, Abbott & Beardsley, Oakland, Cal. 
For the plaintiff-respondent: Kean and Ingram, Los Angeles, Cal. 


For a prior decision of the California District Court of Appeal, First District, Divi- 


sion Two, see 1954 Trade Cases {| 67,908. 


[Appeal] 


SHENK, Justice [In full text]: This is an 
appeal by the defendant Skaggs Pay Less 
Drug Stores from a judgment in favor of 
the plaintiff Scovill Manufacturing Com- 
pany in an action based on the Fair Trade 
Act of 1931 as amended in 1933 and 1941 
(§§ 16900-16905, Bus. & Prof. Code). The 
plaintiff sought to enjoin the retail sale of 
its products at prices below those specified 
by it as the producer. There is also an 
appeal from a prior order granting a tem- 
porary injunction in the same case. This 
order was merged in the judgment, is not 
appealable and should be dismissed. 


[Fair Trade Contracts] 


The plaintiff has entered into contractual 
arrangements with its buyers and whole- 
salers wherein the prices at which certain 
of its products must be sold are specified. 
These contracts purport to be in compliance 
with and not in violation of section 16902 of 
the Business and Professions Code. That sec- 
tion provides in part: 

“No contract relating to the sale or 
resale of a commodity which bears, or 
the label or container of which bears, the 
trademark, brand, or name of the pro- 
ducer or owner of such commodity and 
which is in fair and open competition 
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with commodities of the same general 
class produced by others violates any law 
of this State by reason of any of the 
following provisions which may be con- 
tained in such contract: (1) That the 
buyer will not resell such commodity ex- 
cept at the price stipulated by the vendor. 
(2) That the vendee or producer require 
the person to whom he may resell such 
commodity to agree that he will not, in 
turn, resell except at the price stipulated 
by such vendor or vendee.” 


[Nonsigner] 


The defendant has been selling, offering 
and advertising for sale, fair trade products 
of the plaintiff at prices less than those 
specified in the plaintiff's fair trade con- 
tract schedules. Although the defendant is 
not a party to any of the plaintiff’s fair 
trade contracts, it is claimed that it is 
nevertheless bound to comply as to prices 
with the provisions of section 16904 of the 
Business and Professions Code.. That sec- 
tion provides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to this chap- 
ter, whether the person so advertising, 
offering for sale or selling is or is not 
a party to such contract, is unfair com- 
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petition and is actionable at the suit of 
any person damaged thereby.” 


[Interstate Commerce] 


The sales contemplated in the present 
case are transactions which have a sub- 
stantial effect upon interstate commerce, 
and in the absence of federal statutory ex- 
emptions the contracts imposing fair trade 
arrangements on such transactions would 
be in violation of the Sherman Anti-Trust 
Act. (26 Stat. 209 [1890].) However, the 
Miller-Tydings Amendment thereto (50 Stat. 
693. [1937]; 15 U. S. C. A., §§1-7) pro- 
vides for such an exemption in the case of 
voluntary arrangements and in the McGuire 
Act (66 Stat. 632 [1952]; 15 U.S. C. A, 
§ 45[a]) Congress extended the exemption 
to nonsigner provisions of such contracts 
entered into pursuant to state statutes. 


[Constitutionality of State Act 
and McGuire Act] 


The defendant attacks the constitutionality 
of both the Fair Trade Act and the Mc- 
Guire Act. It contends that the Fair Trade 
Act violates the due process clauses of the 
state and federal constitutions in that it is 
an arbitrary and unreasonable exercise of 
the police power; that it delegates the state’s 
legislative power to commodity producers, 
and that the meaning of the phrase “fair 
and open competition” (§ 16902, Bus. & 
Prof. Code) is fatally uncertain. It is 
claimed that the act unlawfully delegates 
legislative authority in violation of article 
IV, section 1 of the California Constitution 
vesting legislative power in the legislature 
only. Claims of invalidity based on similar 
grounds are directed against the McGuire 
Act. Lhe defendant asserts that the act 
violates the due process clause of the fed- 
eral constitution in that it is arbitrary and 
unreasonable; that the meaning of the ex- 
pression “free and open competition” (15 
Re S30 Ne Sora 1 Z))h as uncertain, and 
that it constitutes an unlawful delegation of 
congressional power over interstate com- 
merce to the state legislatures. 

All of the constitutional objections raised 
by the defendant have been expressly or 
by necessary implication decided against it. 
In Max Factor & Co. v. Kunsman (1936) 5 
Cal. 2d 446, this court held that the Fair 
Trade Act, and in particular the provision 
as to non-signers, was a proper exercise of 
the police power; that it was not arbitrary 
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nor unreasonable legislation, and that it 
was not a denial of due process of law nor 
of the equal protection of the laws. That 
decision (see also Pyroil Sales Co., Inc. v. 
The Pep Boys, 5 Cal. 2d 784) was in effect 
affirmed unanimously by the United States 
Supreme Court in Pep Boys v. Pyroil Sales 
Co., 299 U. S. 198 (1936), on the authority 
of Old Dearborn Co. v. Seagram Corp., 299 
U. S. 183. The last case cited upheld the 
validity of the Illinois Fair Trade Act, 
which is substantially identical with the 
California act. 


The validity of the McGuire Act has also 
been declared as against similar attacks. In 
Cal-Dak Co. v. Sav-on Drugs, Inc. (1953) 
[1953 Trape Cases § 67,459], 40 Cal. 2d 492, 
this court recognized the McGuire Act as 
extending the area of control of fair trade 
legislation to non-signers engaged in in- 
terstate commerce. In Schwegmann Bros. 
Giant Super Mkts. v. Eli Lilly & Co. (1953) 
[1953 Trapve Cases § 67,516], 205 F. 2d 788, 
the constitutionality of the act and of the 
Louisiana Fair Trade Act were upheld 
against charges of deprivation of due proc- 
ess of law and unlawful delegation of con- 
gressional powers. During the pendency of 
the appeal in the present case the Supreme 
Court refused to review the decision in the 
Schwegmann case. (Schwegmann Brothers 
Giant Super Market v. Eli Lilly & Co., 346 
U. S. 856; reh. den. 346 U. S. 905.) The 
decision of the Court of Appeals in the 
Schwegmann case is a clear and unqualified 
approval of the McGuire Act and we are 
bound thereby on matters relating to the 
federal law. (Douglas Aircraft Co., Inc. v. 
Johnson, 13 Cal. 2d 545; In re Smith, 193 
Cal. 337). The constitutionality of the 
McGuire Act is therefore no longer open 
to question for the purpose of the present 
case. 


[Re-examination of Issues Urged] 


From the foregoing it also appears that 
the question whether the Fair Trade Act 
is a reasonable and nondiscriminatory exer- 
cise of the police power in the field of in- 
terstate commerce has been covered by 
federal and state legislation and settled 
by court decisions. It is urged, however, 
that the changing economic conditions and 
circumstances since the decision in the Max 
Factor case as well as experience in the 
application of fair trade acts since that 
time have resulted in a general acknowledg- 
ment that such legislation no longer serves 
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a proper purpose, and that a trend of recent 
decisions in other states requires a re- 
examination of the constitutional questions 
involved. In the Schwegmann case a similar 
contention was made and rejected by the 
Court of Appeals. (Schwegmann Bros. Giant 
Super Mkts. v. Eli Lilly & Co., supra, 205 
Fed. 2d 788, 790.) 


[Decisions in Other Jurisdictions] 


Fair trade legislation containing non-signer 
provisions substantially the same as those 
first adopted in California has since been 
enacted in forty-four of our sister states. 
Only in the states of Texas, Vermont and 
Missouri has such legislation not been en- 
acted. In sixteen states the legislation has 
been upheld by their courts of last resort. 
(Burroughs Wellcome & Co. v. Johnson 
Wholesale Perfume Co., [1942] [1940-1943 
Trave CAsEs § 56,194] 128 Conn. 596, 24 A. 
2d 841; Max Factor & Co. v. Kunsman, 
[1936], supra, 5 Cal. 2d 446; Klemm v. Na- 
tional Pressure Cooker Co., [Del. 1949] 
[1948-1949 Trapr Cases { 62,378], 64 A. 2d 
529: Pepsodent Co. v. Krauss Co., [1942] 
[1940-1943 Trape Cases § 56,210], 200 La. 
959, 9 So. 2d 303; Goldsmith v. Mead Johnson 
& Co., [1939], 176 Md. 682, 7 A. 2d 176; 
W. A. Shaeffer Pen Co. v. Barrett, [1950] 
[1950-1951 Trave Cases { 62,611], 209 Miss. 
1, 45 So. 2d 838; General Electric Co. v. 
Packard-Bamberger & Co., Inc. [Supreme 
Court N. J. 1953], 1954 Trane CasEs 
1 67,643; Bourjois Sales Corp. v. Dorfman 
[19375 2735 Na Ve 16707) Nw 2d. B0ke clip 
& Co. v. Saunders [1939], 216 N. C. 163, 
4 S. E. 2d 528; Borden Co. v. Schreder, 
[1947] [1946-1947 Trapt Cases { 57,641], 
182 Ore. 34, 185 P. 2d 581; Burche Co. v. 
General Electric Company [1955], — Pa. 
—, 1955 Trape Cases { 68,078; Miles Labora- 
tories, Inc. v. Owl Drug Co. [1940] [1940- 
1943 TrapE Cases 956,078], 67 S. D. 523, 
295 N. W. 292; Frankfort Distillers Corp. v. 
Liberto, [1950] [1950-1951 TRapE CAsES 
J 62,654], 190 Tenn. 478, 230 S. W. 2d 971; 
Sears v. Western Thrift Stores of Olympia, 
Inc. [1940] [1940-1943 Trape Cases { 56,152], 
10 Wash. 2d 372, 116 P. 2d 756; Weco Prod- 
ucts Co. v. Reed Drug Co. (1937), 225 Wis. 
474, 274 N. W. 426.) In five states the 
highest courts have held their fair trade 
acts to be partially or totally invalid. 
(Liquor Stores, Inc. v. Continental Distilling 
Corp., [Fla. 1949] [1948-1949 Trapz CAsEs 
7 62,396], 40 So. 2d 371; Grayson-Robinson 
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Stores Inc. v. Oneida, Ltd., [Ga. 1953] [1953 
Trape Cases 9 67}442],. 75 S..E. 2d.161; 
Shakespeare Co. v. Lippman’s Tool Shop 
Sporting Goods Co. [Mich., 1952] [1952 
Trape Cases J 67,303], 54 N. W. 2d 268; 
McGraw Electric Co. v. Lewis & Smith Drug 
Co., [Neb., 1955] [1955. Trape CASES 
1 67,954], 68 N. W. 2d 608; Union Carbide 
and Carbon Corp. v. White River Distrib- 
utors, Inc., [Ark., 1955] [1955 Trape CAsEs 
7 67,955], 275 S. W. 2d 455.) In Florida 


fair trade legislation has been re-enacted. 


In reviewing the decisions of the courts 
there appears to be a definite division of 
opinion in the state courts with a rather 
overwhelming majority in favor of the con- 
stitutionality of such enactments. In the 
federal courts there is no such divergence. 
All of them have upheld the constitutionality 
of the legislation. It is true that in recent 
decisions the supreme courts of Nebraska, 
Georgia and Arkansas (McGraw Electric Co. 
v. Lewis & Smith Drug Co., Inc. [Neb., Feb. 
11, 1955], supra, 68 N. W. 2d 608; Cox v. 
General Electric Co., [Ga., Jan. 10, 1955], 
85 S. E. 2d 514, 1955 Trape Cases { 67,934; 
Union Carbide and Carbon Corp. v. White 
River Distrib. [Ark. Feb. 7, 1955] supra, 275 
S. W. 2d 455) have declared local fair trade 
acts to be unconstitutional. On the other 
hand even more recent supreme court deci- 
sions in Pennsylvania and Wisconsin have 
reasserted the constitutionality of the local 
acts. (Burche Co. v. General Electric Co. 
[June, 1955], supra, — Pa. —, 1955 TRADE 
CaAsES, § 68,087; Bulova Watch Co. v. Ander- 
son [May 3, 1955], — Wis. —, 70 N. W. 
2d 243, 1955 Trape Cases { 68,036); and the 
United States Supreme Court continues in 
its refusal to reconsider its original deter- 
mination that fair trade legislation violates no 
federal constitutional prohibitions. (Schweg- 
mann Brothers Giant Super Market et al. v. 
Eh Lilly & Co., supra, 346 U. S. 856; reh. 
den. 346 U. S. 905.) 


[California Decisions] 


It is beyond question that this state has 
aligned itself with the great majority of its 
sister states and with the decisions of the 
federal courts in sustaining the constitu- 
tionality of fair trade laws, first in the Max 
Factor case and then impliedly in the later 
case of Cal-Dak Co. v. Save-On Drugs, Inc. 
(1953), supra, 40 Cal. 2d 492. Notwith- 
standing the division of opinion in the Max 
Factor case the decision in that case uphold- 
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ing the statute has been the established law 
of the state for nearly twenty years and in 
the orderly administration of justice should 
be deemed controlling until otherwise pro- 
vided by duly enacted legislation. (See 
County of L. A. v. Southern Cal. Tel. Co., 
62.Caly2d'378; 3925) 


[Police Power—Delegation of Legislative 
Power| 


It is claimed by the defendant that this 
court receded from its holding in the Max 
Factor case in State Board of Dry Cleaners 
v, Thrift-D-Lux Cleaners, (1953) 40 Cal. 2d 
436. In that case we held the Dry Cleaners 
Act of 1945 (Bus. & Prof. Code, §§ 9560- 
9567) invalid: first, as an improper exercise 
of the police power, and secondly, as unlaw- 
fully delegating legislative power to fix 
prices to a board composed of interested 
members of the industry. The present case 
is definitely dissimilar in both respects. As 
held in the Max Factor case and here con- 
firmed the Fair Trade Act is a proper exer- 
cise of the police power by the legislature 
in the protection of private contractual 
rights relating to the manufacture and sale 
of certain classified commodities deemed by 
the legislature to require freedom from gov- 
ernmental interference in the economic field. 
The Dry Cleaners case expressly recognized 
that to be the basis for the decision in the 
Max Factor case. (40 Cal. 2d 436 at page 
447.) Nor is there a delegation of legisla- 
tive power to fix prices in the present case. 
The act is only a legislative declaration that 
contracts between parties establishing cer- 
tain retail prices is not against public policy. 

Although the question of delegation of 
legislative power was not expressly con- 
sidered in the Max Factor case, the United 
States Supreme Court in Old Dearborn Dist. 
v. Seagram Corp., supra, 299 U. S. 183, 194 
rejected the contention that in fair trade 
acts “there is an unlawful delegation of 
power to private persons to control the 
disposition of property of others.” The 
contention that such delegation does not 
accord due process of law or violates provi- 
sions of state constitutions which vest legis- 
lative power in the legislature only (similar 
to art. IV, sec. 1 of the California Consti- 
tution) has been rejected in several state 
courts. (Triner Corporation v. McNeil, 363 
Ill. 559; Goldsmith v. Mead Johnson & Co., 
176 Md. 682; Johnson & Johnson v. Weiss- 
bard, 121 N. J. Eq. 585; Lilly and Co. v. 


Trade Regulation Reports 


Cited 1955 Trade Cases 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores 


71,055 


Saunders, 216 N. C. 163; Weco Products Co. 
v. Reed Drug Co., supra, 225 Wis. 474; see 
also 11 Am. Jur. Const. Law § 221, p. 933.) 
Here the acts of private parties in entering 
iffto contracts for the sale of commodities 
constitute the facts in contemplation of 
which the legislature acted, and upon the 
existence of which the provisions of the 
enactment were to be applicable. The pri- 
vate contracts are no more legislative in 
character than are other acts or conduct of 
private parties undertaken as a prerequisite 
to the application of a statute. The conse- 
quence that the statute has become appli- 
cable, and conduct in violation thereof has 
become actionable is in no way due to the 
exercise of any assumed legislative power 
on the part of the contracting parties. (See 
Weco Products Co. v. Reed Drug Co., supra, 
225 Wis. 474, 224 N. W. 426.) We conclude 
that there is no delegation of the legislative 
function in violation of constitutional pro- 
hibitions. 


[Fair and Open Competition] 


The claim of indefiniteness of the expres- 
sion “fair and open competition” (Bus. & 
Prof. Code, § 16902) was not expressly con- 
sidered by this court in the Max Factor case. 
A similar claim as to the Illinois statute 
was rejected by the Supreme Court in the 
Old Dearborn case. (299 U.S. at page 196.) 
That and similar expressions are used in 
all fair trade legislation and we are referred 
to no case, state or federal, which has held 
that they are fatally uncertain. The de- 
fendant relies on the decision of this court 
in People v. Building Maintenance Etc., Assn. 
[1954 Trape Cases { 67,651], 41 Cal. 2d 719 
(see also Cline v. Frink Dairy Co., 274 U.S. 
445), which holds invalid for uncertainty an 
exception to the Cartwright Act (Bus. & 
Prof. Code, §§ 16720 et seq.) such as ar- 
rangements or combinations the object of 
which is “to conduct operations at a reason- 
able profit or to market at a reasonable 
profit those products which cannot other- 
wise be so marketed.” (Bus. & Prof. Code, 
§ 16723.) Such exceptions were condemned 
because a “reasonable profit” was considered 
too indefinite a concept to permit those con- 
cerned to apply the exceptions with cer- 
tainty and that it could not be ascertained 
in what circumstances the exceptions were 
to apply. 

In the present case there is no similarity 
in the language used nor in the contingency 
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which conditions the application of the excep- 
tion. The clear language of the clause in 
question contemplates that there are on the 
market commodities produced by others 
which are so similar in character to tHe 
fair traded items that they provide compe- 
tition which is not hampered by unlawful 
trade restraints. That meaning is dictated 
not only by the plain language of the statute 
but also by the rule that the meaning of 
language is to be ascertained “from the 
objective sought to be achieved by a statute 
as well as the evil to be prevented.” (Wot- 
ton v. Bush, 41 Cal. 2d 460, 467.) 


The defendant claims that the desired 
competitive conditions do not exist where a 
fair trade act results in unreasonably high 
prices, or where the general market condi- 
tion permits unreasonably high prices, or 
where price leadership prevails in the case 
of a product much in demand or short in 
supply, and that the phrase “fair and open” 
is uncertain because it allows the existence 
of such unintended conditions. The statute 
is not susceptible of the interpretation the 
defendant would accord to it for the pur- 
pose of making it uncertain. “Fair and 
open” relates only to the manner of com- 
peting, not to the results. If economic con- 
ditions, not the result of unlawful restraints 
or collusion, prevail to create a favorable 
market to the producer or retailer, no reason 
appears why the statute does not apply. 
There is no requirement concerning a rea- 
sonable price level which might have re- 
sulted in the same uncertainty as “reasonable 
profits’ in the Building Maintenance case 
(supra, 41 Cal. 2d 719). The existence of 
conditions of which the defendant complains 
might invoke inquiry under the Cartwright 
Act (Bus. & Prof. Code, §§ 16720 et seq.) 
but could not confuse the meaning of “fair 
and open competition.” The parties con- 
cerned in the present case can determine 
the applicability of the Fair Trade Act with 
sufficient certainty to satisfy the require- 
ments of due process of law. 
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[Sufficiency of Evidence] 


Other contentions of the defendant relate 
to the sufficiency of the evidence in support 
of the findings of the trial court that the 
commodities in question are in “free and 
open competition.” The defendant points 
to testimony relating to claimed “price lead- 
ership,” “relative uniformity” of prices, and 
“high level” markups leading to “exorbitant 
profits” in fair trade operations. It claims 
that the testimony requires inferences to be 
drawn to the effect that such operations are 
collusive and do not afford “free and open 
competition” among commodity producers. 
The testimony to which the defendant 
refers is susceptible of conflicting inferences. 
Aided by other testimony as to numerous 
products and producers in the field and the 
presumption that private transactions have 
been fair and regular (Code Civ. Proc., 
§ 1963, subd. 19), the trial court was not 
required as a matter of law to find that 
unlawful trade restraints existed or that the 
products were not in “fair and open com- 
petition.” Where conflicting inferences may 
be drawn by the trier of fact findings made 
thereon are binding on appeal. 


[A firmed] 


The appeal from the preliminary restrain- 
ing order is dismissed. The judgment is 
affirmed. : 

We concur: Grsson, C. J., Carrer, J., 
TRAYNOR, J., SPENCE, J. 


Dissenting Opinion by Schauer, J., 
to Opinion by Shenk, J. 

For the reasons and upon the grounds 
set forth in my dissenting opinion in Gen- 
eral Electric Co. v. Superior Court, ante (or 
post) p. — (S. F. 19317) [1955 Trape Cases 
{ 68,236], insofar as applicable here, I would 
reverse the judgment. 


[] 68,235] General Electric Company, Plaintiff, Appellant and Cross-Respondent v. 
Federal Employees’ Distributing Company, et al., Defendants, and Federal Employees’ 
Distributing Company, Respondent and Cross-Appellant. 


In the Supreme Court of the State of California, in Bank. L. A. 23,027. 


December 29, 1955. 


Filed 


California Fair Trade Act 


Fair Trade—Fair Trade Contracts—Exemption of Sales to Employees, Governmental 
Agencies, and Commercial Establishments—Validity of Contracts.—Fair trade contracts 
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General Electric Co. v. Federal Employees’ Distributing Co. ice 
exempting from price restrictions retail sales of fair trade products to employees of the 
fair trader, employees of the fair trader’s distributors and dealers, governmental agencies, 
and commercial or institutional establishments buying for their own use and not for resale 
are valid. There is nothing in the California Fair Trade Act expressly requiring its 
application to all classes of retail sales other than those excluded by the Act. Although 
the Act makes the exclusion of certain sales mandatory, it does not limit other exclusions 
or prevent the parties to a fair trade contract from contracting as they choose with 
respect to other sales. Being an act designed to permit a producer to protect his trade- 
mark at his discretion, it would appear that he could exercise that discretion as he sees 
fit within the provisions of the Act. The exemptions contained in the contracts appear to 
be reasonable. The contention that equity will not allow the fair trader to prevail. by 
reliance on a contract which itself is inequitable was rejected. 


See Fair Trade, Vol. 1, J 3130, 3138.05, 3220, 3230, 3232, 3440. 


Fair Trade—Constitutionality of California Fair Trade Act—State Constitution.— 
A nonsigner’s contention that the California Fair Trade Act is unconstitutional on the 
grounds that the Act does not have a uniform operation, that it delegates legislative 
discretion to producers and wholesalers of commodities, that it is a denial of the equal 
protection of the laws, and that it results in the deprivation of its property without due 
process of law was rejected on the ground that those constitutional issues are no longer 
open to question in view of prior decisions. 


See Fair Trade, Vol. 1, | 3085.05. 
For the plaintiff-appellant: Meserve, Mumper and Hughes, Los Angeles, Cal. 
For the defendant-respondent: Butterworth & Smith, Los Angeles, Cal. 


For prior decisions of the California District Court of Appeal, Second District, Divi- 
sion One, see 1955 Trade Cases {| 68,071 and 68,059. 


[Appeal] 


SHENK, Justice [In full text]: This is an 
appeal by the plaintiff General Electric 
Company from a judgment of nonsuit. 
There is also an appeal by the defendant 
Federal Employees’ Distributing Company 
from an order granting the plaintiff's mo- 
tion for a new trial. The action is by the 
General Electric Company to enjoin the 
retail sales of its products by the defendant 
at prices below those alleged to have been 
established in compliance with the terms 
of the Fair Trade Act of 1931 as amended 
in 1933 and 1941 (§§ 16900-16905, Bus. & 
Prof. Code). 


plaintiff’s contracts, but it is claimed by 
the plaintiff that the defendant is never- 
theless bound to comply with the provisions 
of section 16904 of the Business and Pro- 
fessions Code. That section provides: 


“Wilfully and knowingly advertising, 
offering for sale or selling any com- 
modity at less than the price stipulated 
in any contract entered into pursuant to 
this chapter, whether the person so ad- 
vertising, offering for sale or selling is 
or is not a party to such contract, is 
unfair competition and is actionable at 
the suit of any person damaged thereby.” 


Accordingly the action was commenced to 
restrain the defendant from underselling 


[Fair Trade Contracts—Nonsigner | 


The plaintiff has entered into contractual 
arrangements with its buyers wherein it 
specified the retail prices for which certain 
of its products should be sold. Section 
16902 of the Business and Professions Code 
states that such contractual provisions are 
not invalid, if the products bear “the trade- 
mark, brand, or name of the producer or 
owner” and they are “in fair and open 
competition with commodities of the same 
general class produced by others.” The 
defendant is not a party to any of the 
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prices required by the plaintiff’s contracts. 


[Exemptions in Contracts] 


The defendant contends’ that the plain- 
tiff’s contracts are invalid -and> cannot be 
the basis for an’ action to protect prices 
claimed to be established therein. Such 
invalidity, it is claimed, arises out of the 
provisions in the contracts exempting from 
the price requirements retail sales of prod- 
ucts to certain classes of individuals. Those 
classes are employees of the plaintiff, em- 
ployees of the plaintiff's distributors and 
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dealers, governmental agencies and com- 
mercial or institutional establishments buy- 
ing for their own use and not for resale. 
The Fair Trade Act itself exempts certain 
other sales from the operation of the act. 
They ate closing out sales, sales of dam- 
aged goods and sales pursuant to court 
orders. (§ 16902, Bus. and Prof. Code.) 
The defendants claim that the exceptions 
set fotth in the act are exclusive; that to 
allow the contracting parties to make other 
exceptions would nullify the intent and pur- 
pose of the act by creating favored classes 
of retail purchasers, and that equity will 
not enforce such discriminatory contracts. 


[Validity of Contracts] 


There is nothing in the Fair Trade Act 
expressly requiring its application to all 
classes of retail sales other than those 
excluded by section 16902. That section 
merely declares certain contracts not to be 
invalid because of commodity price provi- 
sions, and then states that such “provisions 
in any contract imply conditions that such 
commodity may be resold without refer- 
ence to such agreement” in the case of the 
excluded sales. It would appear from the 
plain language of the section that the legis- 
lative intent was to withhold the application 
of fair trade contracts from such sales 
regardless of the intention of the contract- 
ing parties. While the act makes such 
exclusions mandatory, on the other hand 
it does not limit other exclusions. Nothing 
in the act prevents the parties from con- 
tracting as they choose with respect to 
other sales. The only conditions necessary 
to the validity of contracts for such other 
sales, above and beyond those required 
of contracts in general, are that the com- 
modities bear “the trademark, brand, or 
name of the producer or owner” and that 
they be “in fair and open competition with 
commodities of the same general class 
produced by others.” The parties are left 
to their discretion as to whether they should 
enter into fair trade contracts at all, whether 
they should enter into contracts for the 
sale of certain commodities and not others, 
and apparently whether they should enter 
into contracts for certain sales of the same 
commodity and not others. The forerunner 
of the present Fair Trade Act was declared 
by the Legislature to be an “act to protect 
trademark owners, distributors and the 
public against injurious and uneconomic 
practices in the distribution of articles of 
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standard quality under a distinguished trade- 
mark, brand or flame.” (Stats. 1931, p. 583.) 
Being an act designed to permit the pro- 
ducer to protect his trademark at his dis- 
cretion, it would appear that he could 
exercise that discretion as he sees fit within 
the provisions of the statute. It has been 
the general widespread practice for pro- 
ducers to exclude from the operation of 
their fair trade contracts the type of retail 
sales excluded in the present case. 

Arguments similar to those made by the 
defendant have been rejected in a number 
of cases in other jurisdictions which have 
fair trade acts substantially the same as the 
California act. In common with the reasons 
given in those cases for rejecting such 
arguments is that set forth in Union Carbide 
& Carbon Corp. v. White River Distrib. 
(1954) [1954 Trape Cases { 67,711] 118 
Fed. Supp. 541, wherein the court stated at 
page 548 that “we find nothing in the stat- 
ute which precludes the parties from pro- 
viding for other reasonable exceptions to 
the schedules.” The fair trade contract in 
that case excluded sales ‘made to Govern- 
ment agencies or to consumers buying for 
industrial or fleet use,’ or “sales made by 
Union Carbide and Carbon Corporation or 
its subsidiary companies or by its distribu- 
tors or dealers to their employees.” Bear- 
ing in mind the declared purpose of the 
act, the similar exceptions made in the 
contracts in the present case would appear 
to be reasonable as having no adverse ef- 
fect on the plaintiff's trademark and brand 
names. 

In Burroughs Wellcome & Co. v. Johnson 
Wholesale Perfume Co. [1940-1943 TRADE 
Cases § 56,194], 24 A. 2d 841 (Conn., 1942), 
and in Burroughs Wellcome & Co. v. Weiss- 
bard, 20 A. 2d 445 (N. J., 1941), the highest 
court of New Jersey and later of Connecti- 
cut held that fair trade contracts which 
excluded sales made to “physicians, den- 
tists, veterinarians, clinics, hospitals and 
charitable institutions” were reasonable and 
conformed to the provisions of local statutes 
substantially the same as ours. The case 
of Schill v. Remington Putnam Book Co. 
[1940-1943 Trape Cases J 56,095], 17 A. 2d 
175 (Md., 1941), involved an exception of 
books ‘‘(a) sold for circulating or public 
service purposes and not for resale; (b) 
charitable, religious or educational purposes 

. .j (c) sales to book clubs; (d) govern- 
ment agencies; (e) mail order houses . 


. 
in) 
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and (f{) miscellaneous sales” included in a 
fair trade contract. The court held that 
“it does not appear that the Fair Trade Act 
precludes exemptions from the contract 
contemplated by its provisions, and we can 
see no logical objection to reasonable ex- 
emptions agreed upon by the parties to the 
contract.” In a group of New York cases 
(General Electric Co. v. Masters, Inc. [1954 
TRADE CASES § 67,776], 120 N. E. 2d 802; 
General Electric Co. v. S. Klein-On-The- 
Square [1953 Trape Cases { 67,443], 121 
N. Y. S. 2d 37; General Electric Co. v. Mon- 
arch-Saphin Co. [1948-1949 TrapE CASES 
{ 62,258], 80 N. Y. S. 2d 419, modified and 
affirmed, 103 N. Y. S. 2d 128) an exception 
identical with that in the present case was 
held to be reasonable and proper under a 
New York statute substantially the same as 
that in California. We are referred to no 
case in other jurisdictions which declares 
the invalidity of fair trade contracts on 
grounds asserted by the defendant. 


The defendant contends that equity will 
not allow the plaintiff to prevail by reliance 
on a contract which itself is inequitable. 
But where that contract complies with 
proper legislation, it does not appear that 
equitable principles can be invoked to de- 
feat the very result sought to be obtained 
by the statute. (See Kofsky v. Smart and 
Final Iris Co. [1955 Trape Cases { 68,014], 
131 Cal. App. 2d 530.) 


[Constitutional Objections] 


Other contentions raise objections not so 
much to the interpretation and application 
of the Fair Trade Act in the present case 
as to the propriety of the act as a legisla- 
tive measure. It is contended that the act 
does not have a uniform operation (See 
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Const., art. 1, §11); that it delegates legis- 
lative discretion to producers and whole- 
salers of commodities; that it is a denial 
of the equal protection of the laws; and that 
it results in the deprivation of the de- 
fendant’s property rights without due 
process of law. The constitutional validity 
of the act has been reaffirmed by this court 
in Scovill Manufacturing Co. v. Skaggs [1955 
TRADE CASES J 68,234], ante p. —, this day 
filed. All substantial constitutional ques- 
tions raised in the present case were de- 
cided in favor of the validity of the act in 
that case and in Max Factor & Co. v. Kuns- 
man, 5 Cal. 2d 446, and those issues are no 
longer open to question under the present 
law. 


[Fair Trader Entitled to Relief | 


It appears from the foregoing that the 
plaintiff's contracts comply with the provi- 
sions and conditions of the Fair Trade Act 
and are as much entitled to the statutory 
remedies provided therein for their protec- 
tion as are other fair trade contracts. 

The judgment is reversed and the order 
granting a new trial is affirmed. 

We concur: Grpsson, C. J., Carter, J., 
TRAYNOR, J., SPENCE, J. 


Dissenting Opinion by Schauer, J., 
to Opinion by Shenk, J. 


For the reasons and upon the grounds set 
forth in my dissenting opinion in General 
Electric Co. v. Superior Court, ante (or post) 
Dp. — (Sea > 19317)) [1955 TRApesiCacss 
{ 68,236], insofar as applicable here, I 
would affirm the judgment of nonsuit and 
reverse the order granting plaintiff’s motion 
for a new trial. 


[1 68,236] General Electric Company, 


Petitioner v. The Superior Court of the State 


of California in and for the County of Alameda, Respondent, and Affiliated Government 
Employees Distributing Co., Inc., Real Party in Interest. 


In the Supreme Court of the State of California, in Bank. S. F, 19,317. Filed De- 


cember 29, 1955. 


California Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Defenses—Reasonableness of Prices 
and Profits—Fair and Open Competition—Inspection of Records.—In a fair trade enforce- 
ment action, a trial court did not have power to order a fair trader to produce its cost 
accounting records for the purpose of enabling the defendant to establish its claimed 
defenses that the fair trader arbitrarily fixed fair trade prices far in excess of the cost of 


manufacturing and unlawfully and inequitabl 


y used the California Fair Trade Act to pro- 


vide an arbitrary and unreasonable margin of profit on the sale of its products, and that 
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General Electric Co. v. Superior Court, State of Califorma 
the fair trader’s products were not in fair and open competition. The fair trade act does 
not limit the price which a producer may demand for his product or make the amount of 
his profits an element to be considered in making fair trade contracts. The producer’s 
margin of profit is not indicative of unclean hands, and, therefore, is not material in an 
enforcement action. Also, a determination of the fair trader’s profits alone would not 
constitute substantial proof of an absence of fair and open competition. An examination 
into the question of fair and open competition requires an investigation of market condi- 
tions much broader in scope than the cost records of an individual fair trader. 


See Fair Trade, Vol. 1, J 3154.05, 3180.05. 


For the petitioner: Cooley, Crowley, Gaither, Godward, Castro and Huddleson, San 


Francisco, Cal. 


For the real party in interest: Butterworth & Smith, Leonard S. Wolf, and F. Walter 


Brown, Los Angeles, Cal. 


For a prior decision of the California District Court of Appeal, First District, Division 


One, see 1955 Trade Cases {] 68,045. 


[Prohibition Proceeding] 


SHENK, Justice [In full text]: This pro- 
ceeding in prohibition was commenced by 
the General Electric Company to prevent 
the enforcement by the respondent Su- 
perior Court of its order requiring the peti- 
tioner to produce certain of its books and 
records for inspection by the Real Party in 
Interest, the Affiliated Government Em- 
ployees Distributing Co. Inc. The order 
was made pursuant to discovery procedures 
(§ 1000, Code Civ. Proc.) in an action by 
the petitioner for an injunction under the 
Fair Trade Act of 1931 as amended in 1933 
and 1941 (§§ 16900-16905, Bus. & Prof. Code) 
to enjoin the retail sale of its products by 
the Real Party in Interest at prices below 
those alleged to have been established in 
compliance with the terms of the act. 


[Defense—Production of Records] 


The defendant’s answer in the basic ac- 
tion set forth a number of defenses. The 
fifth affirmative defense alleged, on informa- 
tion and belief, that the petitioner “has arbi- 
trarily and capriciously fixed the Fair Trade 
prices of its commodities far in excess of 
the cost of manufacturing and distributing 
the commodities and has unlawfully and 
inequitably used the Fair Trade Act to pro- 
vide an arbitrary and unreasonable margin 
of profit on the sale to the public of its 
Fair Traded articles;” that “by virtue of 
the aforesaid conduct, plaintiff has used the 
Fair Trade Act in a manner detrimental and 
injurious to the public good and welfare, 
and has engaged in inequitable conduct which 
precludes it from seeking relief in a court of 
equity.” Upon that defense and in contra- 
diction of an affirmative allegation of the 
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complaint that the petitioner’s products are 
in fair and open competition with the same 
class of goods produced by others, as re- 
quired by the Fair Trade Act (§ 16902, Bus. 
& Prof. Code), the attorney for the Real 
Party in Interest moved for and was granted 
the contested order requiring the petitioner 
to produce its cost accounting records. His 
motion was supported by his affidavit in 
which he stated that at the trial he would 
introduce evidence to prove that the peti- 
tioner had arbitrarily and unreasonably es- 
tablished the price of its commodities far in 
excess of the cost of manufacturing and dis- 
tribution, for which purpose he required ac- 
cess to the petitioner’s records. 

The order from which relief is sought in 
this proceeding is not appealable and pro- 
hibition is available. (Holm wv. Superior 
Court, 42 Cal. 2d 500, 505; City and County 
of San Francisco v. Superior Court, 38 Cal. 
2d 156.) 


[Fair Trader’s Prices and Profits] 


The precise question is whether the peti- 
tioner’s profits are material to any issue 
presented in the basic action. If so there 
appears to be little question but that the 
petitioner’s records are subject to discovery 
procedures in spite of the physical burden 
under which the petitioner may be placed 
(Milton Kauffman, Inc. v. Superior Court, 94 
Cal. App. 2d 8), or the disclosure of its 
claimed confidential manufacturing and busi- 
ness practices which may result thereby (see 
$ 1000, Code Civ. Proc.; J. E. S: Corpora- 
tion v. Superior Court, 44 Cal. 2d 559, 563; 
Holm v. Superior Court, supra, 42 Cal. 2d 
500). On the other hand if manufacturer’s 
profits cannot be shown to be material to 
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any issue pertinent to an action under the 
Fair Trade Act the trial court lacked the 
power to order the production of the records. 
_No provision of the act expressly men- 
tions or puts any profit question in issue. 
There are two general grounds for the ma- 
teriality of the records sought. It is claimed 
first that the records will show that the 
petitioner, in seeking the aid of a court of 
equity to restrain the Real Party in Interest 
from selling for less than the established 
fair trade prices came into court with “un- 
clean hands” because of the alleged unrea- 
sonably high margin of proht made possible 
by procedures undertaken pursuant to the 
act, and that proof of such claim would 
constitute a defense to the main action un- 
der general principles of equity. Reliance is 
placed on Sunbeam Corp v.. Marcus [1952 
TravE Cases { 67,288], 105 Fed. Sup. 39, 
wherein it is stated, with reference to the 
showing a manufacturer must make to es- 
tablish his right to relief under the New 
York Fair Trade Laws, that “Under equi- 
table principles the plaintiff [manufacturer ] 
has not indulged practices offensive to the 
conscience of the Court—that he comes into 
equity with clean hands.” Nowhere in that 
decision, however, nor in any decision cited 
or discovered (see Julius Schmidt v. McKay, 
203 Okla. 502, where a similar contention 
was made but not passed upon) has the 
manufacturer’s margin of profit been con- 
sidered indicative of unclean hands. Tradi- 
tionally the doctrine of unclean hands is 
invoked when the one seeking relief in equity 
“has violated conscience, or good faith, or 
other equitable principle, in his prior con- 
duct.” (DeGarmo v. Goldman, 19 Cal. 2d 
755, 765, quoting from Pomeroys Equity 
Jurisdisprudence, § 397.) 


Where, as here, the Legislature has not 
limited the price which a producer under the 
act may demand for his product, nor made 
the amount of his profits an element to be 
considered in making contractual arrange- 
ments on resale (See Scovill Manufacturing 
Co. v. Skaggs Pay Less Drug Store, ante, p. 
—) [1955 Trave Cases J 68,234], it does not 
appear to be within the province of the 
court to interject into the act such a provi- 
sion by resort to the doctrine of unclean 
hands. (See Kofsky v. Smart and Final Iris 
Co. [1955 Trave Cases 68,014], 131 Cal, 
App. 2d 530.) 

A case closely in point on the issue of 
the materiality of the records to charges of 
unclean hands is Sunbeam Corporation v. Cen- 
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tral Housekeeping Mart (1954) [1954 TRrapE 
CASES § 67,789], 2 Ill. App. 2d 543, 120 N. E. 
2d 362. In that case a defendant retailer 
against whom a plaintiff manufacturer suc- 
cessfully invoked the injunctive provisions 
of the Illinois Fair Trade Act alleged that 
the plaintiff's margin of profits between cost 
of production and retail price “was more 
than 200%.” In holding that the Illinois 
Fair Trade Act did not provide for an in- 
quiry into prices, the court stated that “We 
need not decide whether there is no case 
in which equity could not inquire in the 
public interest whether an excessive margin. 
of profit had resulted in an extortionate re- 
tail price to the consumer. It is enough to 
say that this charge does not here make an 
issue which would justify such an inquiry.” 
(See also Guerlain, Inc., v. F. W. Woolworth 
Co.,9 N. Y. S. 2d 886.) 


[Fair and Open Competition] 


As the second ground for the materiality 
of the records it is contended that an in- 
spection is necessary to determine the dif- 
ferential between production costs and retail 
prices. These are claimed to be material to 
the issue whether the petitioner’s products 
are in “fair and open competition with com- 
modities of the same general class produced 
by others” (§ 16902, Bus. & Prof. Code), 
and to other related issues raised by the 
pleadings. The Real Party in Interest would 
infer the existence of a competition-destroy- 
ing conspiracy between producers in the 
field if the profits of the petitioner proved 
to be unreasonably high. It was said in 
Scoville Manufacturing Co. v. Skaggs Pay 
Less Drug Stores, supra, ante, p. , that 
“Hair and open’. relates only to the man- 
ner of competing, not to the results. If 
economic conditions, not the result of un- 
lawful restraints- or collusion, prevail to 
create a favorable market to the producer 
or retailer, no reason appears why the 
statute does not apply. There is no require- 
ment concerning a reasonable price level 
_ . ” A determination of the petitioner’s 
profits alone, if possible from the records 
sought, would not constitute substantial 
proof of either a conspiracy or an absence 
of fair and open competition. It is apparent 
at once that any examination into. the ques-— 
iton of fair and open competition requires 
an investigation of market. conditions much 
broader in scope than the cost records of an 
individual producer. (See Eastman Kodak 
Company v. Federal Trade Com. [1946-1947 
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Trave Cases § 57,517], 158 F. 2d 502.) The 
present petition is supported by exhibits 
which indicate that there are sixteen other 
producers engaged in the manufacture and 
sale of competing electrical appliances, The 
Real Party in Interest does not deny that 
there are such producers in the field and 
makes only an academic argument that 
fair and open competition might not exist. 


[Records Not Material] 


From the foregoing it is apparent that 
the petitioner’s cost records have not been 
shown to be material to any issue presented 
in the basic action. The peremptory writ is 
therefore granted. 

We concur: Grpson, C. J., Carrer, J., 
Traynor, J. SPENCE, J. 


Dissenting Opinion by Schauer, J., 
To Opinion by Shenk, J. 


[Nonsigner Provision] 


The practice of permitting a manufac- 
turer (at least absent any contractual re- 
lationship) to arbitrarily fix a price below 
which his product may not be sold by one 
who acquires title to it is basically contrary 
to the concept of free enterprise under a 
government dedicated to liberty and free- 
dom and to the protection of private owner- 
ship rights wherein even land titles are 
alodial. As expressed by the court in Union 
Carbide & Carbon Corp. v. White River Dis- 
trib. (1955, Ark.) [1955 TrapE CASES 
7 67,953], 275 S. W. 2d 455, 458, “Full and 
free competition is the long recognized 
basis of our economy. Trade-marked ar- 
ticles comprise a large number of the com- 
modities in common use today and it is 
common knowledge that the number is in- 
creasing. . We can think of no way in 
which the public welfare was being jeopar- 
dized under the system of free competition 
prior to 1937 which suggested the necessity 
or advisability of imposing the [nonsigner ] 
restrictions contained in Act 92 [the State’s 
Fair Trade Act], and we can think of none 
that exists today. To the contrary, we be- 
lieve it is generally recognized that the 
interest of the public is best served by the 
opportunity to buy commodities in a freely 
competitive market. We recognize that com- 
petition is preserved to a degree under the 
provisions of the Act, but it must be ad- 
mitted that it is also restricted to a degree. 
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The Act can be sustained only if it en- 
hances the general welfare and not if it 
restricts it to only a small extent . . . [We 
conclude] that the effect of the Act is not to 
protect the public welfare and therefore 
violates our Constitution.” 

And in Georgia the court, in striking 
down as unconstitutional the nonsigner pro- 
visions of the State’s Fair Trade Act, de- 
clared in Cox v. General Electric Company 
(1955) [1955 Trape Cases J 67,934], 85 S. E. 
2d 514, 519, that “We are here . . . deal- 
ing with the statutes of this State and with 
the question of whether or not they violate 
the Constitution of the State of Georgia. 
What the courts of other States have de- 
cided is not controlling . We are also 
familiar with the modern trend to allow the 
government to encroach more and more 
upon the individual liberties and freedoms. 
So far as we are concerned, we will not 
strike down the Constitution of our State 
for this purpose The scheme de- 
scribed in the petition now under considera- 
tion permits a manufacturer, under the 
guise of protecting his property rights in 
a trade name and trademark, to control the 
price of his product down through the chan- 
nels of trade into the hands of the ultimate 
consumer, and into the hands of persons 
with whom he has no contractual relation 
whatever. This statute clearly violates the 
provisions of the due-process clause of the 
Constitution of the State of Georgia.’”* (See 
also Grayson-Robinson Stores v. Oneida, Lim- 
ited (1953, Ga.) [1953 TrapE Cases {| 67,442], 
75 S. E. 2d 161, 165; McGraw Electric Com- 
pany v. Lewis & Smith Drug Co. (1955, Neb.) 
[1955 Trape Cases { 67,954], 68 N. W. 2d 
608, 616-618; Liquor Store v. Continental Dis- 
tilling Corp. (1949, Fla.) [1948-1949 TRADE 
Cases 62,396], 40 So. 2d 371, 374-375; 
Shakespeare Co. v. Lippman’s Tool Shop 
Sporting Goods Co, (1952, Mich.) [1952 TRADE 
Cases { 67,303], 54 N. W. 2d 268.) 

In Liquor Store v. Continental Distilling 
Corp. (1949, Fla.), supra, it was likewise con- 
cluded “that the [Fair Trade] act is arbi- 
trary and unreasonable and violates the 
right to own and enjoy property; one eco- 
nomic group may not have the sovereign 
power of the state extended to it and use 
it to the detriment of other citizens. In 
that case the legislation serves a private 
rather than a public purpose. The sovereign 


1 Georgia Constitution of 1945, article 1, sec- 
tion 1, paragraph 3: ‘‘No person shall be de- 
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prived of life, liberty, or property except by 
due process of law.’’ 
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power must not be delegated to a private 
citizen to be used for a private purpose and 
especially where there is no state super- 
vision.” 

It is my view that the nonsigner provi- 
sions of the California Fair Trade Act (Bus. 
& Prof. Code, § 16904) are similarly arbi- 
trary, unreasonable and violative of the due 
process clause of the Constitution of Cal- 
ifornia. (Const., art. I, § 13,7 see also § 1.) 


[Public Welfare] 


That price-fixing practices would be con- 
trary to the generally declared public policy 
in the absence of specific authorization is 
recognized by this court in both Max Fac- 
tor & Co. v. Kunsman (1936), 5 Cal. 2d 446, 
455, and in Scovill Mfg. Co. v. Skaggs Pay 
Less Drug Stores, ante, p. ——(S. F. 19068) 
[1955 Trape Cases {[ 68,234]. In the latter 
case it is stated (p. 3 of ditto), “The sales 
contemplated are transactions which 
have a substantial effect upon interstate 
commerce, and in the absence of federal 
statutory exemptions the contracts impos- 
ing fair trade arrangements on such trans- 
actions would be in violation of the Sherman 
Anti-Trust Act. (26 Stat. 209 [1890].) 
However, the Miller-Tydings Amendment 
thereto (50 Stat. 693 [1937]; 15 U.S. C.A., 
$§ 1-7) provides for such an exemption in 
the case of voluntary arrangements and in 
the McGuire Act (66 Stat. 632 [1952]; 15 
U. S. C. A., §45[a]) Congress extended the 
exemption to nonsigner provisions of such 
contracts entered into pursuant to state 
statutes.” 

In the Scovill case the majority of this 
court rely heavily upon the Max Factor 
decision. A basis of that decision was the 
alleged cutting of prices to the point where 
sales of certain trademarked products were 
being made at a loss, a situation which as 
a matter of common knowledge was gen- 
erally brought about by severely depressed 
economic conditions. The avoidance of such 
price-cutting practices was said to be pro- 
motive of public welfare. This statement 
must be understood to have been used in 
the light of the economic conditions then 
existing. However, it is plain that a prop 
upon which a so-called fair trade law could 
be sustained during the meager days of the 
1930’s would not necessarily be persuasive 


2 Const., art. I, §13: ‘‘. . . No person shall 
be .. . deprived of life, liberty, or property 
without due process of law . % 
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now. All manner of ideas were conceived 
during that period, in desperate moves to 
help the ailing economy. The Fair Trade 
Act was a product of that condition (see 
Liquor Store v. Continental Distilling Corp. 
(1949, Fla.), supra [1948-1949 Trane Cases 
{ 62,396], 40 So. 2d 371, 374) and was sus- 
tained because of the entirely proper con- 
cept that the people should be given a large 
latitude to experiment within the frame- 
work of their constitution, and that laws 
which might be sustainable as designed to 
cope with an emergency would become 
invalid if sought to be applied under materi- 
ally different conditions. With the termina- 
tion of the depression such an act no longer 
has any proper place in the workings of a 
free and competitive economy and whether 
it remains constitutionally tenable is a ques- 
tion which should be re-examined, not held 
to be concluded by the prior decision. 


In the Scovill case this court recognizes that 
(pp. 5-7 of ditto), “It is urged, however, 
that the changing economic conditions and 
circumstances since the decision in the Max 
Factor case as well as experience in the ap- 
plication of fair trade acts since that time 
have resulted in a general acknowledgment 
that such legislation no longer serves a 
proper purpose, and that a trend of recent 
decisions in other states requires a re-ex- 
amination of the constitutional questions 
involved In five states the highest 
courts have held their fair trade acts to be 
partially or totally invalid. (Liquor Stores, 
Inc. v. Continental Distilling Corp., |Fla., 
1949] [1948-1949 Trave Cases { 62,396], 40 
So. 2d 371; Grayson-Robinson Stores Inc. v. 
Oneida, Ltd., [Ga., 1953] [1953 TRADE CAsEs 
{ 67,442], 75 S. E. 2d 161; Shakespeare v. 
Lippman’s Tool Shop Sporting Goods Co. 
{Mich., 1952], [1952 Trape Cases { 67,303], 
54 N. W. 2d 268; McGraw Electric Co. v. 
Lewis & Smith Drug Co. [Neb., 1955] [1955 
TrapE Cases { 67,954], 68 N. W. 2d 608; 
Union Carbide and Carbon Corp. v. White 
River Distributors, Inc. [Ark., 1955] [1955 
TRADE CASES § 67,953], 275 S. W. 2d 455.)” 
The first of the above-quoted decisions (Li- 
quor Stores, Inc. v. Continental Distilling 
Corp.) turned largely upon changing eco- 
nomic conditions. In that case it is further 
pointed out (p. 375 of 40 So. 2d) that when 
fair trade legislation was first promulgated 
its purpose was to protect long established 
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brands which had acquired a substantial 
value, and that thereafter new brands by 
the thousands were created to take advan- 
tage of the price-fixing privileges thereby 
secured. (See also Union Carbide & Carbon 
Corp. v. White River Distrib. (1955, Ark.), 
supra, 275 S. W. 2d 455, 458.) The fallaci- 
ousness of the alleged public welfare pur- 
poses of the act is thus further demonstrated. 


In the Scovill case the majority notes that 
various contentions which are now urged 
against the validity of the Fair Trade Act 
were not disposed of in the Max Factor case. 
For example, the attack on the basis of an 
unlawful delegation of legislative power to 
fix prices was not there considered, nor did 
the court take up the problem of indefinite- 
ness of the expression “fair and open com- 
petition,’ as that phrase is used in the act. 
In both McGraw Electric Company v. Lewts 
& Smith Drug Co. (1955, Neb.), supra, 68 
N. E. 2d 608, 617-618, and Liquor Store v. 
Continental Distilling Corp. (1949, Fla.), supra, 
40 So. 2d 371, 375, it was held that fair 
trade legislation effected an unconstitutional 
and illegal delegation of price-fixing powers 
to private parties which even the Legislature 
itself did not possess as to commodities not 
affected with a public interest, and particu- 
larly was the delegation unlawful in the 
absence of state supervision of the prices. 
It is my view that such holdings are based 
upon sound and long-established constitu- 
tional principles and should be followed by 
this court. Further, this court has held to 
be fatally vague the expression “reasonable 
profit” as used in an attempted statutory 
exception (added by amendment) to the 
provisions of the Cartwright Act (Bus. & 
Prof. Code, §§ 16700-16758) forbidding com- 
binations in restraint of trade. (People v. 
Building Maintenance, etc. Association (1953) 
[1954 Trane Cases { 67,651], 41 Cal. 2d 719, 
723-726; Speegle v. Board of Fire Underwrit- 
ers (1946) [1946-1947 Trane Cases { 57,493], 
29 Cal. 2d 34, 46-48; see also Wotton v. 
Bush (1953), 41 Cal. 2d 460, 464, 468.) The 
phrase “fair and open competition” appears 
equally vague and indefinite as it is used 
in the Fair Trade Act, and thus renders the 
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act vulnerable as an invalid delegation of 
power as well as a denial of due process. 
(See Wotton v. Bush, supra, p. 468.) 


As noted hereinabove, the fair trade leg- 
islation was inspired by and originally sus- 
tained because of the greatest economic 
depression in history. According to the daily 
press, present economic conditions are the 
most prosperous that the nation has ever 
known. The purpose of the petitioner here 
is to escape disclosing evidence pertaining 
to its business as related to the commodity 
in question, in a proceeding in which it is 
invoking the equitable powers of the court. 
It is my view that under such circumstances 
one of the factors which could well be ex- 
amined by this court in determining whether 
or not the legislation may properly be fur- 
ther sustained, as well as in determining 
the equities of petitioner’s claim, is whether 
it is operating to permit manufacturers, and 
is being used by this petitioner, to exact 
arbitrarily high and unreasonable profits, 
rather than serving its originally avowed 
purpose of promoting the public welfare. 
To that end the Real Party in Interest 
herein seeks to adduce evidence to show 
the manufacturer’s profit margin in defense 
to the equitable remedy of injunction sought 
by the manufacturer as plaintiff in the main 
action. I agree with the Real Party in In- 
terest that proof of sales of a commodity at 
an exorbitantly high price in relation to the 
cost of manufacture would tend to evidence 
that the commodity is not in fair and open 
competition, that the Fair Trade legisla- 
tion protecting such arbitrarily fixed high 
prices is not promotive of public welfare, 
and that the manufacturer is using such 
legislation for unlawful and inequitable pur- 
poses and to impose upon the consuming 
public and upon nonsigning retailers an in- 
equitable and illegal price maintenance 
scheme. It seems to me that the evidence 
here sought to be adduced is clearly rele- 
vant to the issues which the manufacturer 
has raised by its own request for assistance 
from a court of equity. 

I would deny the writ sought. 

I concur: Epmonps, J. 
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Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Indict- 
ments—Right to Plead Nolo Contendere—A motion by defendants in a criminal antitrust 
action for leave to withdraw their pleas of not guilty and to enter pleas of nolo contendere 
was denied on the ground that the acceptance of such pleas would not be in the public 
interest. Some of the factors to be considered in deciding whether the public interest would 
be better served by the acceptance or rejection of the plea of nolo contendere are: the nature 
of the claimed violations, how long persisted in, the size and power of the defendants in 
the industry, the impact of the condemned conduct upon the economy, whether a greater 
deterrent effect will result from conviction rather than from acceptance of the plea, and the 
view of the Attorney General. In the instant action, the violations were alleged to have 
extended over a nine-year period; the offense charged was price fixing, a per Se violation, 
deemed one of the more serious infractions of the law; the volume of business of the de- 
fendants was substantial (thirty million dollars out of a total national sales volume of eighty 
million dollars); and the motion was opposed by the Government. Defendants do not have 
a right to plead nolo contendere. Rule 11 of the Federal Rules of Criminal Procedure vests 
the court with discretion to accept or reject the plea. Acceptance of the plea, apart from 
yielding to the defendants certain other advantages, would gain for the defendants the 
tremendous advantage of depriving parties allegedly injured by the defendants’ conduct 
of the benefits of a prima facie case under Section 5 of the Clayton Act. It would not be in 
the public interest to deprive private parties of such benefits. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8025.860. 


For the plaintiff: Thomas B. Gilchrist, Jr., Chief Assistant United States Attorney 
(Stanley N. Barnes, Assistant Attorney General, and Marcus A. Hollabaugh, Philip L. 
Roache, Jr., and William W. Rayner, Attorneys, Department of Justice, of counsel), New 
Work NEye 


For the defendants: Burke & Burke, for Standard Ultramarine and Color Company. 
Donovan, Leisure, Newton & Irvine (Ralstone R. Irvine, Walter R. Mansfeld, and 
Richard Y. Holcomb, of counsel) for American Cyanamid Company and Imperial Paper 
& Color Corporation. Alexander & Green (James D. Ewing, of counsel) for The Sherwin- 
Williams Company. Cahill, Gordon, Reindel & Ohl (Mathias F. Correa and Jerome Doyle, 
of counsel) for Sterling Drug Co., Inc. Townley, Updike, Carter & Rodgers (A. Leslie 
Hodson, Bernard E. Harrold, and Andrew L. Hughes, of counsel) for Holland Color & 
Chemical Company. All of New York, N. Y. 


Opinon 
[Change of Pleas] 


Epwarp WEINFELD, District Judge [In full 
text): This is a motion by defendants for 
leave to withdraw previous pleas of not 
guilty and now to enter pleas of nolo con- 
tendere+ The Government opposes the ap- 
plication. 

[Indictment] 


The defendants, six corporations, are 
charged in a single-count indictment with 
conspiracy to violate the Sherman Anti- 
Trust Act2 They are manufacturers of dry 
colors which are used in the paint, printing 
inks, paper, plastic and many other in- 
dustries. The indictment charges that over 
a nine-year period the defendants combined 
and conspired: (a) to fix and maintain 


1 Rule 11, Federal Rules of Criminal Proce- 
dure. 
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prices; (b) to adopt uniform and non-com- 
petitive methods of pricing; and (c) to adopt 
uniform and non-competitive terms of sale. 
It is alleged that the defendants sold $30,- 
000,000 of dry colors in 1954, representing 
approximately 3714% of the $80,000,000 vol- 
ume of business in that year in the United 
States. 
[Defendants C ontentions | 


The defendants urge acceptance of the 
plea on the ground that it is in the interest 
of the sound administration of justice. Firstly, 
they claim that the plea of nolo contendere 
fully vindicates the public interest since it 
is tantamount to a plea of guilty for the 
purposes of the case and permits the im- 
position of the same fine as may be imposed 
following a protracted and expensive trial, 
assuming a verdict of guilty. Secondly, if 


215 U.S.C. §1. 
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the plea is not accepted they will of neces- 
sity defend the prosecution rather than plead 
guilty,* and thus burden the Court with a 
lengthy trial, adding to an already con- 
gested calendar and depriving other litigants 
of prompter trials.* Lastly they assert the 
plea conforms to congressional policy as 
enunciated in the Clayton Act and in the 
Federal Rules of Criminal Procedure. 


While the defendants’ arguments are 
couched in terms of concern for the public 
interest, acceptance of the plea would carry 
with it definite and incalculable advantages to 
the defendants. The plea would avoid trial 
with its attendant expense and adverse pub- 
licity in the event of conviction. Further it 
would, and this the defendants acknowledge 
as an overriding consideration, eliminate the 
impact of §5 of the Clayton Act® which 
would follow in the event of a conviction, 
thereby reducing the risks to them of pri- 
vate treble damage suits. And it is exactly 
for this reason that the Government con- 
tends that a plea of nolo contendere in this 
case would defeat rather than promote the 
public interest. This reflects the hard core 
of the issue presented to the Court. 


Under §5 of the Clayton Act a private 
litigant may introduce a prior final criminal 
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judgment and equity decree entered against 
a defendant in Government antitrust suits 
as prima facie evidence of all matters neces- 
sarily determined by the judgment or de- 
cree. But a nolo contendere plea is exempt 
from the application of §5.7 Although equiv- 
alent to a plea of guilty in the particular 
case,» a defendant is not estopped in any 
other action to deny the facts upon which 
the prosecution was based. Further, it can- 
not be used as an admission in a civil case 
grounded upon the same facts.° 


[Basic Issue—Public Interest] 


It is true that in the event of a long trial 
the fine which might be imposed if there 
were a conviction would be no greater than 
under a nolo contendere plea—a maximum 
of $5,000.% It is also true that the Govern- 
ment would be saved the expense of further 
prosecution and a protracted trial avoided. 
But does payment of a fine and the elimina- 
tion of a trial and its cost really vindicate 
the public interest? This in turn poses the 
basic question: whether under the circum- 
stances of this case it is in the public inter- 
est to deprive private parties of the benefits * 
of the prima facie case under §5 if the 
defendants should be found guilty upon trial. 


3The defendants state that a guilty plea, 
even were they so minded, presents no alter- 
native since it has not been authoritatively 
determined whether such a plea likewise avoids 
the impact of §5 of the Clayton Act. Twin 
Ports Oil Co. v, Pure Oil Co., D. Minn., 26 F. 
Supp. 366, 372. But ef. United States v. Jones, 
S. Dy Calif, 119 F.Supp) 283) 290, “hus! they, 
say that even should they succeed in a test of 
this issue in subsequent private litigation, they 
still will have lost a principal benefit they seek 
to gain by the termination of this proceeding. 
Further, they suggest that conviction following 
trial presents less hazard to them than a guilty 
plea. Here the contention is that a verdict of 
guilty would require the Court in a subsequent 
trial to define and limit the issues which were 
determined in the prior criminal prosecution 
(Emich Motors Corp. v. General Motors Corp. 
[1950-1951 TRADE CASES { 62,778], 340 U. S. 
588) whereas a plea of guilty may be admissible 
as a general admission against the defendant 
entering the plea. 

4 Much misinformation has been broadcast re- 
cently concerning the alleged calendar conges- 
tion in this District. While the Court does have 
the greatest volume of pending civil cases of 
any District in the country, 17.5% with 8% of 
the Judges, a trial may be currently had where 
litigants are actually ready from the date of 
filing of the note of issue as follows: non-jury 
case, 2 months; jury personal injury case, 10 
months; all other jury cases, 4 months, Also 
see Quarter Annual Report of Director of the 
Administrative Office of the United States 
Courts, November 15, 1955, p. 17. 
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5 “A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceed- 
ing in equity brought by or on behalf of the 
United States under the antitrust laws to the 
effect that a defendant has violated said laws 
shall be prima facie evidence against such 
defendant in any suit or proceeding brought 
by any other party against such defendant 
under said laws as to all matters respecting 
which said judgment or decree would be an 
estoppel as between the parties thereto: Pro- 
vided, This section shall not apply to consent 
judgments or decrees entered before any testi- 
mony has been taken.” 15 U.S. C. § 16. 

6 Hmich Motors Corp. v. General Motors Corp. 
[1950-1951 TRADE CASES f 62,778] 340 U. S. 
558. 

*Twin Ports Ojl Co. v. Pure. Oil Co., D. 
Minn., 26 F. Supp. 366; Barnsdall Refining 
Corp. v. Birnamwood Oil Co., E. D. Wis., 32 
F. Supp. 308. 

® Hudson v. United States, 272 U. S. 451; 
United States v. Norris, 281 U. S. 619. 

°A..B. Dick Oo..v,. Marr, 8. D. N. Y., [1950- 
tet TRADE CASES { 62,762], 95 F. Supp. 83, 
101. 

10 Parenthetically it should be pointed out 
that Congress recently increased the fine for 
Sherman Act criminal offenses from $5,000 to 
$50,000. Ch. 281, Public Law 103 (1955), ap- 
proved July 7, 1955, U. 8. Code Cong. and 
Admin. News at 3081. 

4 The benefit of the prima facie provision of 
§5 has been questioned and some have held it 
more illusory than real. Cf. Note, Clayton Act, 
Section 5: Aid to Treble Damage Suitors?, 61 


© 1956, Commerce Clearing House, Inc. 


SSS SSS Ses 


Number 41—21 
2-10-56 


[Expense to Government] 


We need not tarry long on the issue of 
the elimination of expense to the Govern- 
ment. It has already been put to great ex- 
pense in the investigation and preparation 
of the matter to date. The fact that it was 
presented to a grand jury suggests the vio- 
lations charged were deemed by the At- 
torney General to be of a “flagrant” nature.” 
The suggestion that the Government forego 
its right, and indeed its duty, to uphold the 
integrity of our laws because of the heavy 
cost of prosecution falls of its own weight. 
Cost of enforcement in terms of manpower 
and money is of little consequence when 
necessary to assure decent respect for, and 
compliance with, our laws. 


[Competitive Economy] 


We pass to the fundamental issue which 
is at the heart of the controversy. The 
antitrust statutes, as has so often been em- 
phasized, are aimed at assuring that our 
competitive enterprise system shall operate 
freely and competitively. They seek to rid 
our economy of monopolistic and unreason- 
able restraints. Upon their vigorous and 
constant enforcement depends the economic, 
political and social well-being of our na- 
tion. The concept that antitrust violations 
really are “minor” and “technical” infrac- 
tions, involve no wrong doing, and merely 
constitute ‘white collar’ offenses, has no 
place in the administration of justice.” Ever 
since the passage in 1890 of the Sherman 
Anti-Trust Act, referred to by Mr. Chief 
Justice Hughes as a “charter of freedom,” “ 
Congress has shown constant and increasing 
concern over practices which destroy eco- 
nomic competition. 
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[Government and Private Enforcement] 


Congress, to secure effective enforcement 
of the antitrust laws, provided both criminal 
and civil sanctions through governmental 
agencies.” But it was not content to rely 
solely upon official action. It sought to en- 
courage individuals to aid in the policing.” 
And to help achieve the broad objectives 
of the Act the treble damage action was au- 
thorized in favor of those who had been 
injured by the condemned conduct. Its pur- 
pose was not only the redress of private 
wrong but also the protection of the public 
interest.” And “Congress intended to use 
private self-interest as a means of enforce- 
ment * * * when it gave to any injured party 
a private cause of action * * *? 8 Another 
purpose in permitting an injured party to 
recover threefold his actual damage was that 
substantial verdicts against the wrongdoer 
would constitute punitive sanctions—to act 
as a deterrent against a repetition of the 
offense and to serve as a warning to poten- 
tial violators. 

But even this auxiliary policing method 
did not altogether fulfill its purpose.” The 
years that followed the enactment of the 
treble damage provision revealed that few 
private litigants had the resources or stay- 
ing power to conduct a protracted and difh- 
cult antitrust case. And those who were 
able and willing to assume the staggering 
cost of litigation were frequently worn out 
by their opponents by sheer attrition. The 
disparate situation between victim and vio- 
lator was sharply pointed out by President 
Wilson” when he urged Congress to enact 
what ultimately became §5 of the Clayton 
Act. A reading of the interesting debates 


Yale L. J. 1010, 1040; Note, Government Judg- 
ments as Evidence in Private Anti-Trust Pro- 
ceedings: Section 5 of the Clayton Act, 46 Jil. 
L. Rev. 765. 

2 Cf. Report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws, 
pp. 349-350. 

18 See Sutherland, White Collar Crime, 8-13, 
56-88; also Stedman, The Committee’s Report: 
More Antitrust Enforcement—or Less?, 50 
Northwestern U. L. Rev. 317-318. 

14 Appalachian Coals, Inc. Vv. United States, 
288 U. S. 344, 359. 

515 U.S.C. §§ 1 and 4. 

18 See Note, Clayton Act, Section 5: Aid to 
Treble Damage Suitors?, 61 Yale L. Je, Ali 
McConnell, The Treble Damage Action, 1950 
Univ. of Ill. Law Forum, 659, 665. 

7D, R, Wilder Mfg. Co. v, Corn Products 
Refining Co., 236 U. S. 165, 174; Trebuhs Realty 
Co. v. News Syndicate Co., S. D. N. Y. [1952 
TRADE CASES { 67,336], 107 F. Supp. 595, 599; 
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Fanchon & Marco v. Paramount Pictures, Inc., 
SD, Calif. [1950-1951 TRADE CASES { 62,909], 
100 F. Supp. 84, 88; Comment, Proof Require 
ments in Anti-Trust Suits: The Obstacles to 
Treble Damage Recovery, 18 U. of Chi. L. Rev. 
130, 138. 

18 Bruce’s Juices, Inc. Vv. American Can Co. 
[1946-1947 TRADE CASES 957,553], 330 U. S. 
743, 751-752; See also Quemos Theatgr Co. V. 
Warner Bros. Pictures, Inc., D. Neds, come 
Supp. 949, 950. 

19 See Hamilton & Till, Antitrust in Action, 
pp. 82-83 (TNEC Monograph 16, 1940). 

20 Special Message to the Congress, January 
20, 1941: “I hope that we shall agree in giving 
private individuals who claim to have been 
injured by these processes the right to found 
their suits for redress upon the facts and judg- 
ments proved and entered in suits by the Gov- 
ernment where the Government has upon its 
own initiative sued the combinations complained 
of and won its suit * * *. It is not fair that 
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which followed shows that the unmistakable 
purpose of the Congress in enacting §5 in 
response to the Presidential message was 
“to minimize the burdens of litigation for 
injured private suitors by making available 
to them all matters previously established 
by the Government in antitrust actions.” * 
The defendants urge that there is no obli- 
gation upon the Government to assist or 
encourage litigants.” But a fair reading of 
the debates and the Committee Reports in- 
dicates that such was the very purpose of 
the clause.” It was fashioned as a powerful 
weapon to aid private litigants in their suits 
against antitrust violators by reducing the 
almost prohibitive costs and staggering bur- 
dens of such litigation in making available 
to him the results of the Government’s suc- 
cessful action, whether an equity suit or a 
criminal prosecution.“ And the hoped for 
by-product of the benefit to a plaintiff was 
increased law enforcement. 


[Factors to Be Considered] 


It is against this legislative background 
that defendants’ motions must be considered. 
The various District Court rulings cited by 
the parties denying or granting motions for 
leave to plead nolo contendere cannot serve 
as precedents and are of little aid in the 
matter. In deciding whether the public in- 
terest will be better served by acceptance 
or rejection of the plea each case must be 
governed by its own facts. Some, but by 
no means all, the factors to be considered, or 
at least those which this Court deems rele- 
vant, are: the nature of the claimed viola- 
tions; how long persisted in; the size and 
power of the defendants in the particular 
industry; the impact of the condemned con- 
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duct upon the economy; whether a greater 
deterrent effect will result from conviction 
rather than from acceptance of the plea— 
obviously these will vary from case to case. 
Another circumstance to be given relative, 
but by no means controlling weight, is the 
view of the Attorney General. As chief en- 
forcement officer his judgment, that from an 
over-all national viewpoint the prospect of 
conviction rather than a nolo plea will more 
readily vindicate the public interest, should 
be considered. : 


The violations here are alleged to have 
extended over a nine-year period; the of- 
fense charged is price fixing, a per se viola- 
tion, deemed one of the more serious 
infractions of the law.” The volume of busi- 
ness of the defendants is substantial: $30,- 
000,000 out of a total national sales volume 
of $80,000,000. 


[Benefits to Private Parties] 


I am satisfied, after taking into account 
all significant factors, the motion should be 
denied. The balance, if the defendants were 
permitted to plead nolo contendere, would be 
disproportionately in their favor without 
countervailing benefit to the public interest. 
Such a plea, apart from yielding to a defend- 
ant the decided advantages already noted, 
gains for him the tremendous advantage of 
depriving parties allegedly injured by his 
conduct of the benefits of the prima facie 
case under § 5. If violators may expiate their 
wrongdoing by payments of token fines— 
by accepting the proverbial “slap on the 
wrist”—and to boot, avoid the impact of $5, 
then a powerful deterrent to law violation 
has been removed. Government officials have 
readily acknowledged that the financial pinch 
on an antitrust defendant achieved through 


the private litigant should be obliged to set up 
and establish again the facts which the Govern- 
ment has proved. He can not afford, he has 
not the power, to make use of such processes 
of inquiry as the Government has command of. 
Thus shall individual justice be done while the 
processes of business are rectified and squared 
with the general conscience.’’ 51 Cong. Rec. 
1964. As to the use of Presidential messages 
to aid in determining the general purpose of 
statutes enacted in response to such request, 
see New York Central R. R. Co. v, Winfield, 
244 U. S. 147, 149-150; Johnson v. Southern 
Pacific Co., 196 U. S. 1, 19; United States v. 
Sears Roebuck & Co., S. D. N. Y. [1953 TRADE 
CASES { 67,481], 111 F. Supp. 614, 619. 

21 Hmich Motors Corp. v. General Motors 
Corp. [1950-1951 TRADE CASES f 62,778]; 340 
U.S. 558, 568. 

2 Brief of Defendant Holland Color & Chemi- 
cal Co., p. 13 
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2351 Cong. Rec. 13851-13858, 16046-16047, H. R. 
Rep. No. 627, 63rd Cong., 2d Sess. 14; Sen. Rep. 
No. 698, 63rd Cong., 2d Sess. 10, 45. 


*4Tt may be noted that one branch of the 
Congress felt so strongly about the matter that 
as originally passed by it, the bill provided that 
a decree in favor of the government should be 
conclusive against a defendant in a subsequent 
action by a private litigant. However, serious 
constitutional doubts were raised in the Senate 
and the bill was finally passed in its present 
form. 51 Cong. Rec. 16276. 


* United States v. Socony-Vacuum Oil Co. 
[1940-1943 TRADE CASES { 56,031], 310 U. S. 
150, 224, note 59: ‘‘They [price fixing agree- 
ments] are all banned because of their actual 
or potential threat to the central nervous sys- 
tem of the economy.”’’ 
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the treble damage action is a “substantial 
deterrent.” 


If a defendant in fact has violated the 
antitrust laws it would not be in the public 
interest that he have the aid of the Court 
to add to the admittedly heavy burden of 
the victim seeking redress, thereby decreas- 
ing the prospect of private treble damage 
recovery with its punitive value and possible 
deterrent effect. Instead of the heavy bur- 
den being lightened it would be rendered 
more difficult” Instead of the victim hav- 
ing, as Congress intended, “as large an 
advantage as the estoppel doctrine would 
afford had the Government brought suit” 
the advantage would go to the wrongdoer. 
Such a course not only fails to carry out the 
congressional purpose but would tend to 
diminish rather than increase respect for 
law. Accordingly it should not have the 
sanction of the Court. 


[Right to Plead Nolo Contendere| 


The defendants suggest no consideration 
which would not be present in any other 
antitrust proceeding for the acceptance of 
the nolo plea. Absent compelling factors, 
to grant the motion is virtually to rule that 
a defendant in an antitrust proceeding is 


22Jn 1951 the Assistant Attorney General in 
Charge of the Anti-Trust Division, Department 
of Justice, testified: ‘“‘TWle have for the first 
time since the history of the enactment of the 
Clayton Act and the Sherman Anti-Trust Act, 
begun to see the development of private litiga- 
tion under the triple damage statute, which is 
of substantial help * * * It is a substantial 
deterrent in whatever area the Government has 
decrees, and the effectiveness of this is for the 
first time being felt. We begin to feel that we 
have some companion element of assistance in 
this which we never had before.’’ Hearings 
before the Subcommittee on Study of Monopoly 
Power of the Committee on the Judiciary on 
TH. R. 3408, Slst Cong., 2d Sess., pt. Sis aloe 
Hlowever, in previous years there were those 
who questioned the efficacy of the treble dam- 
age award as a deterrent. See Comment, Fifty 
Years of Sherman Act Enforcement, 49 Yale 
GG, J. 284,299. 

21 Of, ‘In providing for treble damages under 
the antitrust laws, Congress had clearly in mind 
the extreme difficulty of maintaining a private 
suit under those laws. The experience over 
the past 70 years suggests that Congress under- 
estimated the enormity of the task assumed by 
the plaintiff seeking threefold damages. * * * 
The initial problem merely of proving their 
existence is one which few persons can. afford 
to undertake.’’ Donovan & Irvine, Proof & 
Damages Under the Anti-Trust Law, 88 Univ. 
of Pa. L. Rev. 511, 524-525. See also Hamilton 
& Till, Anti-Trust in Action, 83 (TNEC Mono- 
graph 16, 1940). 
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entitled to plead nolo. contendere as a matter 
of right. The discretion of the Court should 
be exercised favorably only when special 
considerations are present. 


The defendants urge that Congress, by 
the proviso in §5 that it “shall not apply to 
consent judgments or decrees entered before 
any testimony has been taken,” intended to 
encourage defendants to capitulate to the 
Government charges without a trial whether 
the proceeding was criminal or civil. Hence, 
they say that it would conform to congres- 
sional policy for the Court to give weight 
to this inducement and permit them to enter 
the nolo plea. It is far from clear, despite 
judicial authority supporting the view,” that 
the exception in § 5 was intended to apply to 
criminal prosecutions. as well as to equity 
suits.” As has been recognized, a “consent 
judgment or decree” in a criminal prosecu- 
tion is an anomaly.* 

The use of the nolo plea came into ex- 
tended use in antitrust suits partly because of 
the uncertainty that a guilty plea would in fact 
gain for the defendant the benefit of the ex- 
ception under §5; it of course also served 
to eliminate other hazards and possible con- 
sequences to a defendant.” Its use for 
“practical purposes” to avoid the issues 


23 Hmich Motors Corp. v. General Motors 
Corp. [1950-1951 TRADE CASES { 62,778], 340 
U. S. 558, 568. 

» Twin Ports Oil Co. v. Pure Oi Co., D. 
Minn., 26 F. Supp. 366, 376. 

30 Sea debates between Senators Reed and 
Walsh, 51 Cong. Rec. 15823-15824 and Senators 
Norris and Borah, 51.Cong. Kec. 16046-16047. 

31 Tavin Ports Oil Co. v. Pure Oil COD: 
Minn., 26 F. Supp. 366, 371; Lenvin & Meyers, 
Nolo Contendere: Its Nature and Implications, 
51 Yale L. J. 1255, 1267. 

2 Under the general law of evidence, a guilty 
plea may be admitted in other trials as an 
admission against the defendant entering the 
plea. 130 ALR 690, 699; 18 ALR 2d 1287, 1307. 
Further, in any civil action by the Government 
against the defendant, the doctrine of res judi- 
cata may apply and the judgment entered upon 
the guilty plea become conclusive as to the 
facts alleged in the indictment. See, United 
States v. Wainer, 7 Cir., 211 F, 2d 669; United 
States v. Bower, E. D, Tenn., 95 F. Supp. 223; 
United States v. Ben Grunstein & Sons Co., 
D. Ni Jey 22 BE Supp, 9075 see also Local 167 
International Brotherhood of Teamsters UV. 
United States, 291 U. S. 293, 298. 

33 Proceedings of the Institute on Federal 
Rules of Criminal Procedure, N. Y. U. School 
of Law, Statement’ of Hon. G. Aaron Young- 
quist, p. 188: ‘It [plea of nolo contendere in 
Rule 11] was designed primarily to deal with 
the consequences of a. plea of guilty in a ~ 
eriminal anti-trust case in connection with a 
treble damage suit following it, and it was 
thought that for practical purposes it would 
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inherent in a guilty plea does not necessarily 
reflect congressional purpose to extend the 
exemption provision of §5 to defendants in 
criminal antitrust suits. In any event, the 
short answer to the defendants’ contention 
is that Rule 11 of the Federal Rules of 
Criminal Procedure vests the Court with 
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over the objection of the Attorney General. 
In that case, however, as pointed out by 
Judge Sugerman, the Government simulta- 
neously with the filing of the indictment 
commenced a companion civil suit based 
upon the same charges, which the defend- 
ants are contesting, and in the event the 


Government is successful the decree will be 
available to private parties. In the instant 
case no such civil suit was instituted. 


[Motion Denied| 


Finally, the Court states, perhaps unnec- 
essarily, that the rejection of the plea is no 
indication that it has any view as to the 
defendants’ guilt or innocence. The motion 
is decided on public policy considerations. 
These defendants, as all defendants, have 
the benefit of the presumption of innocence, 
which remains in their favor unless the 
Government shall sustain its burden of es- 
tablishing guilt beyond a reasonable doubt. 


The motion is denied. 


discretion to accept or reject the tendered 
plea. Had Congress intended to grant a 
defendant an absolute right to avert the 
effects of the prima facie case in a criminal 
prosecution, as in an equity suit, it could 
readily have granted him, under Rule 11, the 
right to plead nolo contendere—just as a de- 
fendant has the right to confess judgment 
in answer to a Government civil antitrust 
suit without the consent of the Court. 


[Case Distinguished] 


But one case, recently decided in this Dis- 
trict and pressed vigorously by the defend- 
ants, requires comment.* There defendants’ 
motion to plead nolo contendere was granted 


[] 68,238] Samuel Gomberg, Samuel Dreier, Abraham Perlen, Ale Perlen, and Sol 
Poler v. The Midvale Company, Baldwin Securities Corporation, Henry B. Bryans, Joseph 
N. Ewing, Edward Hopkinson, Jr., Page Hufty, Richard T. Nalle, and Robert C. Shields. 


Florence W. Brill, Herman Canter, Edward Netter, Frances Netter, and Robert 
Netter v. The Midvale Company, Baldwin Securities Corporation, Midvale-Heppenstall 
Company, The Heppenstall Company, Howard H. Casey, Walter H. Lewis, Lloyd R. 
Loewen, Lewis W. Metzger, Richard T. Nalle, Adolph O. Schaefer, Edward Hopkinson, 
Jr., and C. E. Acker. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action Nos. 20,012 and 20,019. Filed December 30, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Injunctive Relief—Who May Bring 
Suit—Stockholders of Corporation—Stockholders of a corporation which entered into 
an agreement to sell its assets and stockholders of an investment company which owns 
stock in the selling corporation, who alleged that the sale of the corporation’s assets to a 
third company would constitute a violation of Section 1 of the Sherman Act and Section 7 
of the Clayton Act, cannot maintain an action on their own behalf to enjoin the sale of 
the corporation’s assets. Although Section 16 of the Clayton Act provides that any person 
may seek injunctive relief for a violation of the Act, the stockholders in the instant action 
claim an injury to their personal interests and not to the interests of their corporations. 
Stockholders cannot claim the benefit of limited liability and also the benefit of private 
recovery when the corporate entity is damaged. 


However, the stockholders were entitled to maintain a derivative suit on behalf of 
the corporations to enjoin the sale of the assets as violative of the antitrust laws. In 
this type of recovery action, the stockholders are suing to restrain threatened loss or 


be better to let a corporation, for instance, 
charged with the violation of the antitrust laws 
plead nolo contendere rather than to plead 
Epa because of the consequences that might 
ollow.”’ 


1 68,238 


*% United States v. Cigarette Merchandisers 
Ass’n., Inc. [1955 TRADE CASES Jf 68,188], C. 
144-105, November 3, 1955. 
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damage to their corporations and not to themselves. This suit was dismissed, however, 
on the ground that the stockholders failed to establish threatened loss or damage to the 
corporations as a result of the alleged antitrust violations. 


See Private Enforcement and Procedure, Vol. 2, { 9020.55. 


Private Enforcement and Procedure—Suit for Injunctive Relief —Proof—Threatened 
Loss or Damage—A stockholders’ derivative antitrust action on the behalf of their 
corporations to enjoin the sale of the assets of one of the corporations to a third company, 
as violative of the antitrust laws, was dismissed on the ground that the stockholders failed 
to establish threatened loss or damage to the corporations as a result of the alleged anti- 
trust violations. The corporation selling its assets was going out of its present business 
of producing iron and steel products, and it intended to go into the investment business. 
It therefore could sustain no threatened loss or damage within the meaning of Section 
16 of the Clayton Act. The stockholders alleged that the consummation of the sale would 
constitute violations of the antitrust laws and would therefore subject the corporations 


to liabilities for such civil damages and criminal prosecutions. 


The money which the 


corporations may, at some future time, be required to pay as treble damages or penalties 
as the result of possible actions brought against them for violations of the antitrust laws 
is not threatened loss or damage which proximately flows from the violations. 


See Private Enforcement and Procedure, Vol. 2, § 9022.50. 


For the plaintiffs: 


John E. Walsh, Jr. and Richard C. Bull (White, Williams & 


Scott), Philadelphia, Pa., and Ira Richard Bennett and Rubin Baron, New York N, ¥., 
for plaintiffs in Civil Action No. 20,012. Richard H. Egnal, Philadelphia, Pa., and George 
Netter of Geist and Netter, New York, N. Y., for plaintiffs in Civil Action No. 20,019. 


For the defendants: Thomas B. K. Ringe of Morgan, Lewis & Bockius, Philadelphia, 


Pa., for all defendants except Heppenstall Co. 


Charles E. Kenworthy of Reed, Smith, 


Shaw and McClay, Pittsburgh, Pa., for Midvale-Heppenstall Co. 


Opinion 
[Nature of Actions] 


GaNnEy, Judge [In full text except for 
omissions indicated by asterisks]: The issues 
now before us arise out of two separate 
civil actions which, although based upon 
different grounds, have as their common 
purpose the single objective of obtaining 
an injunction preventing the consumma- 
tion of a “Purchase Agreement” entered 
into between The Midvale Company and the 
Midvale-Heppenstall Company on Decem- 
ber 2, 1955. 

Under the agreement Midvale agreed to 
sell, subject to the approval of a majority 
vote of the Midvale stockholders, all of its 
physical and operating assets to Midvale- 
Heppenstall for approximately $6,100,000 in 
cash. Settlement is to be made on or before 
December 30, 1955, the last business day of 
the year, so that Midvale may take ad- 
vantage of an operating loss carry-back for 
federal income tax purposes for the years 
1953 and 1954. * * * 

One of the actions, Samuel Gomberg, et al., 
v. The Midvale Company, et al., was brought 
by four of the dissenting minority stock- 
holders of The Midvale Company on behalf 
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of themselves and on behalf of all other 
stockholders similarly situated against The 
Midvale Company (“Midvale”), a Delaware 
corporation; Baldwin Securities Corporation 
(“Baldwin”), a Pennsylvania corporation; 
and the twelve directors of Midvale. The 
court’s jurisdiction over the subject matter 
of this action depends on diversity of citi- 
zenship of the parties. The basis of the 
action is that “the proposed purchase price 
is so grossly inadequate as to shock the 
conscience of the Court and constitute a 
constructive fraud on the minority share- 
holders.” 

There are presently authorized and out- 
standing 600,000 shares of capital stock 
of Midvale. The four plaintiffs collectively 
own but 10,000 shares or 1.66 percent of 
them. Baldwin owns 371,750 shares or 
61.9 percent of the total; by virtue of this 
ownership, it is able to control, through the 
election of directors, the operation of Mid- 
vale. Baldwin is an investment corporation 
managed by a board of eleven directors, 
nine of whom are also directors of Midvale. 
Although their stockholdings in Baldwin 
are considerably less than an actual ma- 
jority, the directors own sufficient stock in 
that corporation to give them practical 
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working control over it. Under date of 
December 7, 1955, Midvale notified its 
stockholders that a special meeting would 
be held on December 21, 1955, for the purpose 
of considering and taking action upon the 
approval or disapproval of the proposed 
sale. At the meeting of the shareholders, 
431,896 votes were cast in approval of the 
sale. Of these, 371,750 were voted by 
Baldwin and 1,400 of those were of the 
directors, leaving 58,746 cast by the as- 
senting minority. The dissenting votes 
numbered 58,373. 

KK O13 

The second action, Florence W. Brill, 
et al. v. The Midvale Company, et al., is 
both a stockholders’ action and a derivative 
action. It was brought by stockholders of 
both Midvale and Baldwin against Mid- 
vale, Baldwin, Midvale-Heppenstall, The 
Heppenstall Company and the executive 
officers of Midvale and Baldwin. The pur- 
pose of the action, as hereinbefore indi- 
cated, is to enjoin the sale of Midvale’s 
physical and operating assets pursuant to 
the Purchase Agreement of December 2, 
1955. The complaint asserts three causes 
of action. This court has jurisdiction of the 
subject matter in this action by virtue of 
diversity; it also has jurisdiction over the 
third cause of action because it arises under 
an Act of Congress protecting trade and 
commerce against restraints and monopolies. 


[Basis of Causes of Action] 


The basis of the first cause of action is 
that “the officers and directors of Midvale 
have not made proper or diligent efforts to 
obtain the best price obtainable for the 
assets of Midvale.” The allegations of 
the complaint under the second cause of 
action are to the effect that the sale of Mid- 
vale’s assets pursuant to the Purchase 
Agreement will cause those assets to be 
dissipated, wasted and sold for a grossly 
inadequate and unfair consideration. The 
third cause of action is brought under the 
Federal tantitnust. laws 15eiUlniS) GasAt 
§ 1 et seg., on the ground that the transfer 
of Midvale’s assets to Midvale-Heppenstall 
will violate sections 1 and 7 of the antitrust 
laws, 15 U.S. C. A. §1, 18. 

First. As for the first cause of action, it 
has not been shown that the directors of 
Midvale have not made proper or diligent 
efforts to obtain a fair and adequate price 
for Midvale’s assets. On the contrary, it 
has been shown that the directors did make 
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efforts to obtain a fair and adequate price 
and that this effort was made over a period 
of two years prior to the Purchase Agree- 
ment. The board of directors are not re- 
quired to seek the best price obtainable. 
But even if they were, there has been no 
evidence to the effect that they turned 
down a better offer or that one exists. 


Second. Concerning the second cause of 
action, we have heretofore concluded that 
the price was fair and adequate. That 
conclusion disposes of the claim made under 
this cause of action. 


[Motion to Dismiss Antitrust Claim] 


Third. With respect to the third cause 
of action, defendants have filed a motion to 
dismiss. The ground for the motion is 
that the complaint under this cause of ac- 
tion fails to state a claim against defendants 
upon which relief can be granted in that 
“(1) Plaintiffs whose only interest is that 
of shareholders in Midvale and/or Baldwin 
have no standing to seek an injunction 
against alleged violations of the antitrust 
laws, and (2) Even if plaintiffs have stand- 
ing to sue under the antitrust laws, the 
third cause of action sets forth no facts on 
the basis of which any violation of the anti- 
trust laws could now or hereafter be found 
as against Midvale and/or Baldwin.” 


[Complaint] 


The pertinent paragraphs of the com- 
plaint under the third cause of action are 
as follows: 


42. Midvale is and for several years 
was one of the largest producers of .. . 
forgings and castings. It is and for many 
years has been in active competition with 
other producers in the sale of such prod- 
ucts, including Heppenstall, similarly a 
producer of heavy duty steel forgings 
and castings. 

43. In conjunction with the sale .. . 
Westinghouse, G. E. and Allis-Chalmers, 
. . . have agreed to subscribe to pre- 
ferred stock in Midvale-Heppenstall in a 
sum sufficient and necessary to finance 
that corporation’s purchase of Midvale’s 
operating assets. 

44. The overall arrangement further 
provides that Heppenstall will be the sole 
common stockholder of the new company, 
Midvale-Heppenstall. 

45. The heavy duty steel forgings and 
castings producing facilities of Heppen- 
stall and of Midvale will thus be com- 
bined under concentrated control. 


© 1956, Commerce Clearing House, Inc. 


Number 41—27 
2-10-56 


46. The consummation of the proposed 
sale of Midvale’s assets to the new com- 
pany, Midvale-Heppenstall, will thus re- 
sult in a reduction of competition and a 
restraint of trade . . 


In substance these averments, which we 
must assume to be true for the purposes of 
the motion, state that the very transfer of 
Midvale’s assets to Midvale-Heppenstall 
will constitute a violation of the antitrust 
laws. We think that it can be shown under 
the allegations of the complaint that Mid- 
vale and its directors are conspiring with 
Midvale-Heppenstall, Heppenstall and others 
to restrain trade or to create a monopoly, 
and that the transfer of the assets in ques- 
tion to Midvale-Heppenstall will be an act 
in furtherance of that conspiracy. 


[Right of Stockholders to Sue] 


The first question posed by the motion 
to dismiss is whether a court, in a stock- 
holder’s derivative action, will enjoin con- 
duct which will be in violation of the 
antitrust statutes. No case directly in point 
has been brought to this court’s attention, 
nor are we able to find one. Our attempt 
to seek a solution to the problem begins with 
section 16 of the Antitrust Act, 15 U. S.C. A. 
§ 26. Under that section, it will be seen, 
any person may seek injunctive relief for 
a violation of the Act. However, with 
respect to a stockholder’s action one must 
keep in mind the striking difference be- 
tween a stockholder suing for an injury in 
his own right and one where he brings the 
suit on behalf of the corporation in a deriva- 
tive action. Where he sues personally and 
on behalf of other stockholders, he is inter- 
ested in his personal bank balance, not in 
the financial condition of the corporation. 
The injury he claims is ordinarily diminu- 
tion in the value of his stock, and the ac- 
tion he brings is usually called a stockholder’s 
private suit. Here the plaintiffs claim both 
privately and derivatively, alleging not only 
that they themselves have been injured but 
that their corporations have been likewise 
damaged. 


[Stockholder’s Private Suit] 


If we examine the case law with respect 
to stockholder’s private suits for treble 
damages under the antitrust statutes, it will 
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be found to be fairly well settled that such 
a suit will not be allowed. Continental Se- 
curities Co. v. Michigan Central Railroad, 
16 F. 2d 378 (6 Cir. 1926), cert. denied, 274 
U. S. 741; General Investment Co. v. New 
York Central Railroad, 23 F. 2d 822 (6 Cir. 
1928), cert. denied, 277 U. S. 588. For if 
a stockholder were allowed to recover in 
the private action any later recovery by the 
corporation would be diminished and the 
stockholder would have taken precedence 
over the creditors of the corporation. The 
stockholder cannot claim the benefit of 
limited liability and also the benefit of 
private recovery when the corporate entity 
is damaged. Ames v, American Telephone 
and Telegraph Co., 166 Fed. 820 (D. C. Mass. 
1909). 


[Stockholder’s Derivative Suit] 


When we look back from the time 
Fanchon & Marco, Inc. v. Paramount Pic- 
tures Corp. [1953 Trapeze Cases { 67,452], 
202 F. 2d 731 (C. A. 2, 1953), was decided 
in search of the right of a stockholder in a 
derivative action, we find that such an ac- 
tion, by historical accident,‘ could not be 
maintained either in law or in equity. In 
Fleitmann v. Walsbach Street Lighting Co., 
240 U. S. 27 (1916), the plaintiff alleged 
that the defendants had control of his cor- 
poration, and in violation of the antitrust 
laws, thoroughly ruined it. However, it 
was held that a derivative action in equity 
for treble damages was not possible since 
it would destroy the defendant’s right to a 
jury trial. In United Copper Securities Co. 
v. Amalgamated Copper Co., 244 U. S. 261 
(1917), Justice Brandeis, writing the opin- 
ion of the Court, held that a stockholder’s 
derivative suit could not be brought at law 
and stated that the derivative device was 
purely equitable. These cases apparently 
closed the doors to derivative actions for 
treble damages under the antitrust laws. 
Even though to date this result has never 
been reconsidered by the Supreme Court 
of the United States, Judge Clark in the 
Fanchon & Marco case, supra, in relying on 
the Federal Rules of Civil Procedure, per- 
mitted a stockholder’s antitrust derivative 
action to be brought for the first time. In 
so doing he was well aware of both the 
Fleitmann and the United Copper Securities 
Co. cases. If Fanchon & Marco is the law, 


nae ches ae, ein es “sgh a lel ake A A LE RAL EAA POT ee 


* % * 
4See Koster v. (American) Lumbsrmens Mu- 
tual Casualty Co., 330 U. S. 518, 522 (1946). 
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and we think it is, it should follow that a 
stockholder, in a proper case, should be able 
to bring a derivative action seeking injunc- 
tive relief from threatened violations of the 
antitrust laws. 


While the defendants press upon the 
courts for consideration in opposition of the 
above ruling mainly three cases, to wit, 
General Investment Co. v. New York Central 
Railroad Co., 23 F. 2d 822, Continental Se- 
curities Co. v. Michigan Central Railroad 
Co., 16 F. 2d 378, and Ashwander et al., v. 
Tennessee Valley Authority et al., 297 U. S. 
288 (1936), we do not consider them de- 
cisive of the question here posed. In the 
General Investment Co. case the plaintiff 
filed its bill to restrain the pending con- 
solidation of two railroad companies “on 
the ground that if completed it would en- 
danger plaintiff's interest as a stockholder 
in each of them substantially as set forth 
in the bill.” Here, as the Court pointed 
out, while it was a suit in equity for an in- 
junction against threatened loss or damage 
to the complainant by violation of the anti- 
trust laws, the right did not extend to a 
stockholder where the threatened loss was 
not to him directly but to the corporation. 
While this case along with Continental 
Securities and Ashwander cases may suffice 
as an answer to the right of the stockholder 
suing in his own right, they are no answer 
to the main contention of a person, as 
plaintiffs here, who are suing in a derivative 
action on behalf of the corporation. 


[Threatened Loss or Damage] 


However before one is entitled to equita- 
ble relief under §16 of the Antitrust Act, 
15 U. S. C. A. § 26, he must show first that 
the defendant has violated the antitrust 
laws, and second, that he is threatened with 
loss or damage as a result of that violation. 
Bedford Cut Stone Company v. Journeymen 
Stone Cutters’ Association of America, 274 
U. S. 37, 54-5 (1927); Schwartz et al. v. 
General Electric Co., et al. [1952 TRADE 
Gases 49967129817 1072 Bs "Supp: “S8aiGaeD- 
N. Y., 1952). In the case before us it is 
assumed that the defendants are violating 
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corporation, or association shall be entitled to 
sue for and have injunctive relief in any court 
of the United States having jurisdiction over 
the parties, against threatened loss or damage 
by a violation of the antitrust laws ... when 
and under the same conditions and principles 
as injunctive relief against threatened conduct 
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and will continue to violate the antitrust 
laws. The threatened harm is stated by 
paragraph forty-eight of the complaint to 
be as follows: 


“The consummation of the agreements 
herein described would constitute viola- 
tions of the said Sections [antitrust laws], 
and would therefore subject the corpora- 
tions Baldwin and Midvale, of which the 
plaintiffs are stockholders, to liabilities 
for such civil damages and criminal 
prosecutions.” 


Private antitrust actions are not founded 
upon the mere circumstances of a con- 
spiracy in restraint of trade, but upon 
injuries that would directly or proximately 
result from the commission of the act in 
violation of the antitrust laws. Story Parch- 
ment Company v. Paterson Parchment Paper 
Company et al., 282 U. S. 555, 566 (1931); 
Chiplets, Inc. v. June Dairy Products Co. 
[1953 Trape Cases { 67,625], 114 F. Supp. 
129, 143 (1953). “He must show that he is 
within that area of economy, which is en- 
dangered by a breakdown of competitive 
conditions in a particular industry. Other- 
wise he is not injured ‘by reason’ of any- 
thing forbidden in the antitrust laws. Such 
a construction is in accordance with the 
basic and underlying purpose of the laws 
to preserve competition and to protect the 
consumer. Recovery and [of] damages under 
the antitrust law is available to those who 
have been directly injured by the lessening 
of competition and withheld from those 
who seek the windfall of treble damages 
because of incidental harm.” Conference of 
Studio Unions et al., v. Loew's Inc., et al. 
[1950-1951 Trape Cases { 62,953], 193 F. 
Da Si, 54255) (Co A. VOL TOR ee ANSom see 
Beegle v. Thomson {1940-1943 TRADE CASES 
T5620) se he 2d 875) (7. Cire loa or 
Sunbeam Corporation v. Payless Drug Store 
[1953 Trave Cases § 67,492], 113 F. Supp. 
31,42) (ND. Gal. 91953)" "Ring wu Spine 
[1948-1949 Trape Cases {§ 62,430], 84 F. 
Supp. 403, 406 (S. D. N. Y. 1949). In the 
sum the injury which the laws envision is 
the injury to the economy of the plaintiff, 
by virtue of restrictions of trade or some- 


that will cause loss or damage is granted by 
courts of equity . and upon the execution 
of proper bond against damages for an injunc- 
tion improvidently granted and a showing that 
the danger of irreparable loss or damage is 
immediate, a preliminary injunction may issue 
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thing that proximately flows from it, in the 
competitive field in which it is engaged 
when the illegal act is committed. 


In our case Midvale is going out of the 
business of producing iron and steel prod- 
ucts. It intends to go into the investment 
business. It therefore can sustain no threat- 
ened harm or damages within the meaning 
of § 16 of the Antitrust Laws, 15 U.S. C. A. 
§ 26. The money which Midvale or Bald- 
win may, in some future time, be required 
to pay as treble damages or penalties as 
the result of possible actions brought 
against them for violations of the antitrust 
laws, is not threatened harm or damages 
which proximately flow from the violations 
within the meaning of Section 16. 


[State Laws] 


We come now to a consideration of 
whether or not the complaint asserts a 
cause of action for which a Pennsylvania 


Cited 1955 Trade Cases 
Paramount Film Distributing Corp. v. Village Theatre, Inc. 


71,075 


complained of are primarily acts which 
only a federal court could take jurisdiction 
of (General Invéstment Co. v. Lake Shore 
Raulroad, 260 U. S. 261, 286 (1922)) a 
Pennsylvania court would hold that redress 
if any would have to be relegated to the 
federal court under the antitrust laws. If 
it be contended that the acts alleged in the 
complaint contravene Delaware law, ir- 
respective of the antitrust violations, acts 
which would exist though no antitrust laws 
had been enacted, Clayton v. Farish, 73 
N. Y. S. 2d 727, 740, suffice it likewise to 
say they are not set out in the complaint 
and further those asserted have been ruled 
upon as not violative of Delaware law, 
Gomberg et al. v. Midvale, in this opinion. 


[| Judgments] 


Accordingly, plaintiffs’ prayer for a final 
injunction in civil action No. 20,012, and 
plaintiffs’ prayer for a final injunction under 
the first and second causes of action in civil 


ee 


action No. 20,019 will be denied; and de- 
fendants’ motion to dismiss the complaint 
with respect to the third cause of action 
will be allowed. 


Court would grant injunctive relief. It is 
claimed that the sale of the assets will 
violate the Federal antitrust law and is 
therefore ultra vires. Since the acts herein 


[1 68,239] Paramount Film Distributing Corporation; American Broadcasting- 
Paramount Theatres, Inc.; and Intermountain Theatres, Inc. v. Village Theatre, Inc. 

In the United States Court of Appeals for the Tenth Circuit. November Term, 1955. 
No. 5002. Dated December 9, 1955. 

Appeal from the United States District Court for the District of Utah. 


Clayton and Sherman Antitrust Acts 


Combinations and Conspiracies—Agreement to Refuse to License Films on First Run 
Basis—Legality—Reasonableness of Restraint of Trade—A motion picture theatre, located 
in a suburban area of Salt Lake City, alleged that a distributor of motion pictures, a 
theatre holding company, and a downtown motion picture exhibitor, which was a wholly- 
owned subsidiary of the holding company, agreed and conspired to deprive the suburban 
theatre of the opportunity to play pictures on their first run exhibition, to deny it play 
day and date pictures, and to deny it the right to bid for first run pictures in favor of the 
downtown theatres of the defendant exhibitor. A judgment for the suburban theatre was 
reversed and the defendants were granted a new trial on the grounds that the trial court 
failed to submit to the jury the issue of fact as to whether there was an unreasonable 
restraint of trade, submitted an issue of monopoly to the jury when there was no proof 
of monopoly, and permitted the introduction of a prior Government antitrust decree which 
was not relevant to the issues in the instant action. 

Whether or not there was an illegal agreement among the defendants was an issue 
of fact for the determination of the jury. However, a mere agreement among the defend- 
ants that films were to be distributed to the defendant exhibitor and other downtown 
theatres on a competitive bidding basis, to the exclusion of the suburban theatre, was 
not in itself per se unlawful. This presented an issue of fact as to whether there was an 
unreasonable restraint of trade which should have been submitted to the jury. 


See Combinations and Conspiracies, Vol. 1, J 2005.285, 2005.548. 
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Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Evidence Admissible to Prove Antitrust Violations—Prior Government Decrees—Simi- 
larity of Parties and Issues.—In a private antitrust action, a trial court committed preju- 
dicial error in admitting in evidence an antitrust decree entered in a Government action 
involving a conspiracy which had terminated prior to the time the conspiracy charged in 
the private action was alleged to have commenced. Only one of the defendants in the 
private action was a party to the Government action. Under Section 5 of the Clayton Act, 
a Government decree is prima facie evidence “as to all matters respecting which such 
judgment or decree would be an estoppel between the parties thereto.” Admissibility 
must be determined by a reference to the principles of estoppel. There was no issue 
adjudicated in the Government action which would be material to any issue in the private 
action or would constitute an estoppel as against any party to the private action. 


See Private Enforcement and Procedure, Vol. 2, { 9012.410. 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Scope of Injunctive Relief—Competitive Advantage to Plaintiff—tIn reversing a judgment 
in favor of a suburban theatre, which charged that a motion picture distributor, a theatre 
holding company, and a downtown motion picture exhibitor conspired to deprive it of 
the opportunity to play pictures on their first run exhibition, the reviewing court held that 
should a conspiracy be established on a retrial of the action the trial court would not be 
warranted in entering a decree which gives the suburban theatre a positive advantage, that 
is, the right to all of the distributor’s films on a first run basis, without clearance between 
it and other competing theatres. A decree should go no further than to put the parties 
in the position they would enjoy if no conspiracy had existed. 


See Private Enforcement and Procedure, Vol. 2, J 9024.70. 


For the appellants: Dennis McCarthy and Milton Handler (Stanley D. Robinson was 
with them on the briefs). 


For the appellee: 


Joseph L. Alioto (Maxwell Keith and Elwood S. Kendrick were 
with him on the brief). 2 


Before Puitiirs, Chief Judge, Huxman, Circuit Judge, and Savace, District Judge. 


[Defendants] 


Purtuips, Chief Judge [Jn full text]: Vil- 
lage Theatre, Inc., brought this action against 
Paramount Film Distributing Corporation,’ 
RKO Radio Pictures, Inc., United Para- 
mount Theatres, Inc., now American Broad- 
casting-Paramount Theatres, Inc.,> and 
Intermountain Theatres, Inc.,° under §§4 
and 16 of the Clayton Act,* seeking treble 
damages and an injunction, based on alleged 
violations of the anti-trust laws during a 
period from December, 1949, to October, 
1952. The defendants below, other than 
RKO Radio Pictures, Inc. will be referred 
to hereinafter collectively as the defendants. 


Paramount Film is a distributor of motion 
pictures. United is a theatre holding com- 
pany and Intermountain is an exhibitor of 
motion pictures and the wholly-owned sub- 
sidiary of United. 


[Alleged Antitrust Violation] 


The basic theory of the action, as origi- 
nally commenced, was that Paramount 
Film, RKO Radio Pictures, Inc., another 
distributor, United and Intermountain 
agreed and conspired to deprive the Villa 
Theatre of the opportunity to play pictures 
on their first run exhibition and to play 
day and date pictures and to discriminate 
in favor of Intermountain and against the 
Villa Theatre in restraint of trade and com- 
merce in the interstate distribution of mo- 
tion picture films in Salt Lake City, Utah. 


On the eve of the trial below, the action 
was dismissed as to RKO Radio Pictures, 
Inc. Thereafter, Village Theatre undertook 
to maintain the action on the theory of a 
vertical conspiracy among Paramount Film, 
United and Intermountain. 


1 Hereinafter called Paramount Film. 
2 Hereinafter called United. 
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3 Hereinafter called Intermountain. 
415 USC 8§ 15, 26. ; 
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[Theatre Competition] 


Salt Lake City is the center of a film 
exhibition area covering Utah, Idaho, Mon- 
tana and parts of Wyoming and Nevada. 
It has six regular first run downtown 
theatres located in the heart of the city. 
Two of the downtown theatres, the Uptown 
and Rialto, are operated by Joseph L. 
Lawrence and his associates, who also oper- 
ate the Villa Theatre. Downtown theatres 
Center, Utah and Capitol are operated by 
Intermountain. Downtown theatre Lyric is 
operated by Mr. Rosenfield. In addition, 
Studio, a small downtown theatre operated 
by. Intermountain, on occasions exhibits 
first run pictures, but it is primarily a move- 
over house playing a continuation of first 
run pictures without an intervening clearance. 

The Villa Theatre and the downtown 
theatres in Salt Lake City are in substan- 
tial competition. 


[Jury Verdict] 


At the trial the jury returned a verdict 
in the ‘sum of $20,000. The court entered 
a judgment of $60,000, plus $27,500 attor- 
neys’ fees, and the costs. It also entered 
a decree for an injunction, but stayed the 
injunction pending appeal. The defendants 
have appealed. 


[Government Decree] 


A decree entered in the United States 
District Court for the Southern District of 
New York in 1946 required Paramount Pic- 
tures, Inc. to divorce its domestic theatre 
holdings from its production and distribution 
business by March 3, 1950.2 On January 1, 
1950, Paramount Pictures, Inc. transferred 
all _of its theatres in the United States to 
United, which was an entirely new and 
independently controlled company, created 
for that purpose. All the stock of Inter- 
mountain was acquired by United. At the 
same time, Paramout Film became the sole 
distributor of Paramount Pictures in the 
United States and Paramount Pictures, Inc. 
was dissolved. 


[Theatre Denied First Run Exhibitions | 


The Villa Theatre had modern equipment 
and appointments. It was situated in a 


5 See United States v. Paramount Pictures, 
Inc. [1946-1947 TRADE CASES { 57,470], 66 F. 
Supp. 323 (S. D. \N. Y. 1946), affirmed in part 
and reversed in part [1948-1949 TRADE CASES 
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suburban area in the southeast section of 
Salt Lake City, six and one-half miles from 
the downtown business district. It com- 
menced operations on December 23, 1949. 
Shortly before its opening, George A. Smith, 
Western Division Manager of Paramount 
Film, and Frank Smith, Salt Lake Branch 
Manager of Paramount Film, made an in- 
spection of the site and surrounding area of 
the Villa Theatre. No study was made of 
the population of the area or of population 
trends. 
Primarily because of the location of the 
Villa Theatre,. George A. Smith recom- 
mended to Edward K. O’Shea, Vice-President 
and Assistant Sales Manager of Paramount 
Film, that the Villa Theatre not be licensed 
to show first run Paramount Pictures. 
O’Shea adopted that recommendation. 


On January 6, 1950, Smith wrote a letter 
to O’Shea setting forth “a list of the ac- 
counts in the Salt Lake territory that we 
are not serving.’ In Salt Lake City he 
listed the Villa, Rialto, Lyric and South- 
east and stated the reason why each of 
such theatres was not being served was 
“This is an opposition situation to the Inter- 
mountain Theatres in Salt Lake which are 
using our product.” 

However, such letter is susceptible of a 
construction that it referred to prior licens- 
ing of pictures to Intermountain to the 
exclusion of other exhibitors, which, under 
the decree in United States v. Paramount 
Pictures, Inc., supra, Paramount Film had 
the right to do up to March 3, 1950. 


In February, 1950, Paramount Film in- 
augurated a system of competitive bidding 
for its first run films in Salt Lake City. 
Uptown, Rialto, Center, United and Capitol 
Theatres were permitted to participate in 
such competitive bidding. Studio may have 
been permitted to participate in certain in- 
stances, It did show two first run pictures 
during the period in controversy. 


Under such system, Paramount Film 
would issue a request for offers, stating the 
name of the picture to be released and the 
date the bids were due. Paramount Film 
reserved the right to reject all bids and to 
enter into negotiations for the licensing of 
the pictures. Paramount Film refused to 
permit the Villa Theatre to participate in 


4 62,244], 334 U. S. 131. Opinion on remand 
[1948-1949 TRADE CASES { 62,473], 85 F. Supp. 
881. 
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such competitive bidding and also refused 
the Villa Theatre permission to run Para- 
mount products on a day and date basis. 
In so doing, Paramount followed its general 
policy of distributing its first run films in 
large cities to downtown theatres, sometimes 
called the “showcase” method of distribu- 
tion. However, such policy was not fol- 
lowed in all cities. For various reasons, 
Paramount’s first run pictures were made 
available in suburban theatres in Portland, 
Los Angeles, Phoenix, Tucson, Pocatello 
and Albuquerque. 


[“Showcase” Distribution] 


In support of the “showcase” distribution 
method, defendants below introduced evi- 
dence which tended to establish distinct 
advantages resulting from the first run ex- 
hibition of motion pictures in a large and 
finely appointed downtown theatre, as fol- 
lows: More patrons are attracted to such 
downtown theatres than to suburban areas; 
the advertising on the marquee of the down- 
town theatres reaches many people and 
establishes the picture in the minds of many 
persons, even though they do not go to see 
the picture at the first showing; the down- 
town theatre has the benefit of “drop in” 
trade from hotels and shopping centers; the 
downtown theatres have better transporta- 
tion facilities from all portions of the city 
than suburban theatres; a suburban theatre 
draws its patronage largely from the area 
in which it is located; where pictures are 
exhibited first run in well appointed down- 
town theatres, the rental rate to the film dis- 
tributor, both from the first run exhibition 
and from subsequent exhibitions, will be 
greater. The showing of a picture in a 
downtown theatre, which has a large sphere 


® The letter in part read: 

“The reasons for licensing a picture for first 
run showing in a downtown theatre and on 
later runs in suburban theatres are therefore 
clear. 

“However, in the last two or three years, the 
suburban theatre exhibitor, who is concerned 
only with his own theatre, has demanded pic- 
tures first run. He claims he can pay as much 
or more film rental than the downtown theatre 
and offers longer playing time. 

“We must examine the facts in each case, 
compare the theatres, i.e., the suburban theatre 
with the downtown theatre, their respective 
seating capacities; their respective physical 
appointments; the relationship of the suburban 
community to the downtown section of the city. 
You will also consider what the transit facilities 
are and what other attractions there are to 
draw people downtown. You will take into con- 
sideration the number of theatres there are in 
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of influence, not only in the city, but for 
a considerable distance, may be very advan- 
tageous and enhance the value of a picture 
over a wide area. On the other hand, a 
showing of a picture in a suburban theatre 
may injure it in a wide area. 


In a letter dated February 2, 1951, from 
Paramount Film to its Branch Managers, 
Paramount Film set out the reasons stated 
above for its general policy of distributing 
first run pictures under a “showcase” method 
of distribution. It recognized, however, that 
there might be exceptions where a first run 
exhibition in a suburban theatre should be 
permitted and directed the Branch Mana- 
gers to examine the facts, weigh the various 
factors and reach a conclusion.® 


During the period in which the conspiracy 
was alleged to exist, the Villa Theatre had 
access through competitive bidding to the 
first run products of all the major distrib- 
utors, except Paramount Film and RKO 
Radio Pictures, Inc. On occasion some of 
these distributors would grant the Villa 
Theatre an exclusive first run, but most of 
the time they licensed the Villa Theatre 
day and date with either the Uptown or 
Rialto. Beginning in April, 1953, RKO 
Radio Pictures, Inc. permitted the Villa 
Theatre to compete for first run pictures. 


The defendants introduced evidence which 
tended to establish that Paramount Film, 
under the “showcase” method of distribu- 
tion, realized a substantially larger average 
film rental than that realized by other major 
distributors, who permitted the Villa Thea- 
tre to bid for first run pictures. 


In 1950, 3 Paramount first run pictures 
were awarded to Uptown and Rialto and 
25 were awarded to Intermountain.” In 


that city and what effect the showing of a pic- 
ture first run in a suburban theatre will have 
on those other theatres. Also, how will your 
revenue be affected in that city from all the 
theatres as a whole. The showing of a picture 
in a downtown theatre, which may have a large 
sphere of influence, not only in the city but for 
a considerable distance, may be very advan- 
tageous and enhance the value of a picture 
over a wide area. On the other hand, the show- 
ing of it in a suburban theatre may injure it 
in a wide area. 

“No two situations are the same and you 
will weigh the various factors and reach a 
conclusion as to whether you will or will not 
license first run in a suburban theatre. In 
some cases the fact will be so strong that you 
know the answer without experiment.”’ 

7 However, approximately 16 of such pictures 
had been awarded to Intermountain before 
February, 1950. 
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1951, 2 Paramount first run pictures were 
awarded to Uptown and Rialto Theatres; 
27 to Intermountain and 2 to others. In 
1952, Paramount Film awarded 3 of its 
first run pictures to Uptown and Rialto. 
Intermountain was awarded 20 first run pic- 
tures and 2 were awarded to other theatres. 

During the years 1951 and 1952, inclu- 
sive, Uptown and Rialto were awarded 5 
percentage pictures and Intermountain was 
awarded 66 percentage pictures distributed 
by Paramount Film. 


The Villa Theatre offered evidence which 
tended to show that pictures were tenta- 
tively awarded to Intermountain prior to 
bid due dates; that negotiation for pictures 
took place between Paramount Film and 
Intermountain prior to notification of the 
pictures’ availability to Intermountain’s 
competitors; that information about pic- 
tures in advance of offers for bids was 
given to Intermountain and not given to 
other theatres in Salt Lake City; that higher 
offers of the Villa Theatre for first run 
pictures were ignored; that at times special 
rental concessions were allowed Inter- 
mountain; and that pictures were nego- 
tiated by United to Intermountain on a 
circuit basis. 


However, the defendants introduced evi- 
dence which tended to establish that United 
made the highest and best bid for pictures 
which were awarded to it and that the Villa 
Theatre was not permitted to bid for first 
run pictures, because it was a suburban 
theatre and Paramount Film believed the 
“showcase” method of distribution was pref- 
erable and would result in greater rental 
returns to Paramount Film. 


[Sherman Act] 
Section 1 of the Sherman Act, 15 USCA 
§ 1, in part reads: 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several States, or with foreign nations, is 
declared to be illegal: * * *.” 


[Motions for Directed Verdict] 


The defendants assert that the trial court 
erred in denying their motions for a directed 
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verdict in their favor, interposed at the end 
of the Villa Theatre’s case in chief and at 
the end of all the evidence. 


The defendants contend that at most the 
evidence established that the defendants, for 
sound business reasons, elected to license 
the first run pictures in Salt Lake City to 
the downtown theatres and refused to license 
them to the Villa Theatre and that they had 
a lawful right so to do. 


[Right To Select Customers] 


It is well established that a person en- 
gaged in an entirely private business has 
the right to select his own customers, and, 
exercising an independent discretion, he may 
sell or refuse to sell to a particular cus- 
tomer® However, the right is not absolute” 
In Times-Picayune v. United States [1953 
TravE CAsEs § 67,494], 345 U. S. 495, at page 
625, the court said: 


“ke *& %* Beginning with United Siates v. 
Colgate & Co., 250 U. S. 300 (1919), this 
Court’s decisions have recognized indi- 
vidual refusal to sell as a general right, 
though ‘neither absolute nor exempt from 
regulation.’ Lorain Journal v. United States, 
342 U. S. 143, 155 (1951). If accompanied 
by unlawful conduct or agreement, or con- 
ceived in monopolistic purpose or market 
control, even individual sellers’ refusals 
to deal have transgressed the Act. Lorain 
Journal v. United States, supra; Umited 
States v. Bausch & Lomb Optical Co., 321 
U. S. 707, 721-723 (1944) ; Eastman Kodak 
Co. v. Southern Photo Materials Co., 273 
U. S. 359, 375 (1927); Umted States v. 
Schrader’s Sons, Inc., 252 U.S. 85, 99 
(1920); cf. American Tobacco Co. v. United 
States, 328 U. S. 781, 808 (1946) ; Federal 
Trade Commission v. Beech-Nut Packing 
Co., 257 U. S. 441, 453-455 (1922).” 


[Existence of Agreement—Effect on Trade| 


So, in the instant case, if Paramount Film 
entered into an agreement, express or im- 
plied, with United and Intermountain to 
favor Intermountain in the distribution of 
first run pictures and to deny the Villa 
Theatre the right to bid for first run pic- 
tures and to show day and date pictures, 
for the purpose of suppressing the competi- 
tion of the Villa Theatre with Intermountain 
and to unreasonably restrain trade or com- 


8 United States v. Colgate & Co., 250 U. S. 
300, 307. 

9 Times-Picayune v. United States [1953 
TRADE CASES { 67,494], 345 U. S. 495, 625; 
Federal Trade Commission v. Beech-Nut Pack- 
ing Company, 257 U. S. 441, 452, 453; William 
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1945 TRADE CASES 157,401], 150 F. 2d 738, 
742, 743; The Webster Motor Car Co, v. Packard 
Motor Car Co, [1955 TRADE CASES { 68,171], 
= FF supp. = =: 
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merce in first run pictures in the Salt Lake 
City area, such agreement was unlawful and 
actionable. 


While the question is close, we are of the 
opinion that the evidence, considered in the 
light most favorable to the Villa Theatre, 
and the inferences which might reasonably 
be drawn therefrom, presented an issue of 
fact for the determination of the jury as to 
whether there was an illegal agreement among 
Paramount, United and Intermountain, which 
violated the antitrust laws. 


The mere agreement among Paramount 
Film, United and Intermountain that films 
were to be distributed to Intermountain and 
other downtown theatres on a competitive 
bidding basis, to the exclusion of the Villa 
Theatre, was not in itself per se unlawful. 
It presented an issue of fact as to whether 
there was an unreasonable restraint of trade 
and that issue should have been submitted to 
the jury,” as requested by tendered instruc- 
tion of the defendants. 


[Monopoly Issue] 


In its charge to the jury, the court sub- 
mitted the issue of monopoly. The scope 
of the issues agreed on at the pre-trial con- 
ference did not include the issue of monopoly. 
We think there was no proof of monopoly. 
We think the only issue was whether there 
was an unlawful and unreasonable restraint 
of trade, as stated above. That issue and 
that issue alone should have been submitted 
to the jury. 


[Introduction of Government Decree] 


The trial court, over the objection of de- 
fendants, permitted the introduction of the 
decree in United States v. Paramount Pic- 
tures, supra. That action involved a con- 
spiracy which had terminated prior to the 
time the conspiracy charged in the instant 
case was alleged to have commenced. Of 
the plaintiff and defendants in the instant 
case, only Paramount Film was a party to 
such action. Section 5 of the Clayton Act, 
15 USCA §15, provides that such a decree 
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shall be prima facie evidence “as to all mat- 
ters respecting which such judgment or 
decree would be an estoppel between the 
parties thereto.” Admissibility must be de- 
termined by a reference to the principles of 
estoppel.” We can find no issue adjudicated 
in the Paramount decree which would be 
material to any issue in the instant case, of 
would constitute an estoppel as against any 
party to the instant case.” We conclude 
that the trial court committed prejudicial 
error in admitting such decree. 


[Scope of Decree] 


By its injunctive decree the trial court 
prohibited Paramount Film from licensing 
its pictures, other than for multiple, simul- 
tanous exhibitions in each of two zones 
specified in the decree. The result of the 
zoning is that the downtown theatres are 
all in one zone and the only major theatre 
in the other zone is the Villa Theatre. Thus, 
in fact, the decree gives the Villa Theatre 
the right to all Paramount films on first run, 
without clearance between it and other com- 
peting theatres. 


In the event that on a retrial the Villa 
Theatre prevails, we are of the opinion that 
the court would not be warranted in enter- 
ing an injunctive decree, such as it hereto- 
fore entered. Such a decree more than 
removes the effects of the alleged conspiracy, 
should it be established. It actually gives 
the Villa Theatre a positive competitive ad- 
vantage. It should go no further than to 
put the parties in the position they would 
enjoy if no conspiracy had existed.* 


[Attorneys’ Fees] 


Since the judgment is to be reversed, we 
deem it unnecessary to pass upon the con- 
tention that the attorneys’ fees allowed were 
excessive. 


[New Trial Ordered] 


The judgment is reversed and the cause 
remanded, with instructions to grant the 
defendants a new trial. 


10 United States v. National Football League, 
D. C. Pa. [1953 TRADE CASES f 67,614], 116 
F. Supp. 319, 323; The Standard Oil Co. wv. 
United States, 221 U.S. 1. 

1 Loew’s, Inc. v. Cinema Amusements, Inc., 
10 Cir. [1954 TRADE CASES f 67,648], 210 F. 
2d 86, 90, c.d. 347 U. S. 976. 
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22 See United Shoe Machinery Corp. v. United 
States, 258 U. S. 451, 458, 459. 

3 Loew’s, Inc. v. Milwaukee Towne Corp., 7 
Cir. [1952 TRADE CASES { 67,392], 201 F. 24a 
19, 23 ¢.d. 345 U. S. 951. 
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Lf 68,240] California-Western States Life Insurance Company v. Stuart C. Gibbons. 


In the Superior Court of the State of California, in and for the County of San Joaquin. 
Dept. No. 2. No. 53142. Filed September 6, 1955. 


California Contracts in Restraint of Trade Law 


Combinations and Conspiracies Under State Laws—Contracts Not To Compete— 
Employee Retirement Plan—Forfeiture Clause.—A provision of a life insurance company’s 
employee retirement plan which stated that monthly cash benefits payable under the 
plan would cease and be forfeited if the employee entered the employ of any other life, 
accident, or health insurance company or entered into a contract as an independent con- 
tractor to perform any service for any other life, accident, or health insurance company 
was held illegal and void under the California contracts in restraint of trade law. Since 
neither the sale of the good will of a business nor the dissolution of a partnership was 
involved, the forfeiture provision did not come within the exceptions to the California 
restraint of trade law, which declares that every contract by which anyone is restrained 


from engaging in a lawful profession, trade or business is to that extent void. 
See Combinations and Conspiracies, Vol. 1, § 2319.05. 
For the plaintiff: Downey, Brand, Seymour & Rohwer, Sacramento, Cal. 
For the defendant: Smith & Zeller, Stockton, Cal. 


Opinion 
[Retirement Plan] 


Grorce F. Buck, Judge [Jn full text except 
for omissions indicated by asterisks]: This is 
an action for declaratory relief. The plain- 
tiff life insurance company seeks a determi- 
nation of the defendant’s rights under a 
certain retirement benefit plan. The defend- 
ant, Mr. Gibbons, in addition to his answer 
has filed a cross-complaint wherein he 
seeks recovery of certain monthly benefit 
payments. 

This retirement benefit plan is set forth 
in the form of a letter addressed by the 
plaintiff to the defendant in 1938 and is 
incorporated as a part of plaintiff's com- 
plaint. 

The retirement benefit plan provides that 
upon the completion of a specified period 
certain cash benefits will be paid monthly 
to the defendant. 

The plan also declares that these monthly 
benefit payments shall cease and be “‘for- 
feited” if the defendant goes to work for 
any other life, accident or health insurance 
company. 

The defendant, Mr. Gibbons, completed 
the required period of service with the 
plaintiff company in 1941 and began receiv- 
ing the monthly benefit payments in accord- 
ance with the plan. He. still continued 
working for the plaintiff life insurance 
company until 1951. 
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On March Ist, 1951, Mr. Gibbons ceased 
his employment by a formal letter of resig- 
nation to his employer, the plaintiff life 
insurance company. This was duly ac- 
cepted by a letter from Mr. Murphy, the 
plaintiff's vice president. This letter (Plain- 
tif’s Exhibit 3) contains this statement: 


“T have reviewed your contract file. 
You are receiving certain monthly pay- 
ments under the terms of a retirement 
benefit plan dated May 27, 1938. These 
retirement benefit payments by the terms 
of the agreement continue even following 
your resignation. We do, however, cau- 
tion you and call your attention to the 
provisions of Section 5(a) of the agree- 
ment which provides that the payments 
shall. cease if you enter the employment 
of any other life, accident or health in- 
surance company or enter into a contract 
as an independent contractor or other- 
wise perform services for any other life, 
accident or health insurance company.” 


Thereafter the plaintiff life insurance 
company determined that the defendant 
had breached the provisions of the for- 
feiture clause and therefore declared the 
monthly benefit payments terminated. This 
was done by a letter from the plaintiff to 
the defendant dated October 3rd, 1951, 
which in part stated: (Plaintiff's Exhibit 5.) 


“At the time I accepted your resigna- 
tion as an agent of this Company on 
“Match 15, 1951, I called your attention 
to the terms of our Retirement Benefits 
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contract with you, particularly Paragraph 
Sa. This contract provides that the Com- 
pany shall cease to have an obligation 
to pay you if you should enter the em- 
ploy of any other life insurance company 
or as an independent contractor contract 
to or perform any services for another 
life insurance company. 

“T now learn from the Insurance Com- 
missioner’s office that you are licensed to 
write for and apparently have contracts 
with five life insurance companies, other 
than Cal-Western. I learn too that you 
are apparently producing business for 
some of these companies.” 


In addition to certain legal issues the 
defendant contends that both before and 
since 1951 he has been an agent and per- 
forming services for other life insurance 
companies and that the plaintiff company 
knew of this and thereby waived the for- 
feiture clause. 


[Issues] 


The action was tried before the court 
sitting without a jury and then submitted 
upon briefs. The following issues are now 
before the court: Was the retirement bene- 
fit plan a mere gratuity which created no 
obligation on the part of the plaintiff insur- 
ance company? Second, What is the proper 
construction and the validity of the for- 
feiture clause? Third, Has the plaintiff 
waived the forfeiture? * * * 

kk Ox 


[Validity of Forfeiture Clause] 


The issue concerning the construction of 
the forfeiture clause as discussed in coun- 
sel’s briefs seems to revolve about the 
word “agencyman.” Defendant’s counsel 
argues that the forfeiture clause is binding 
only upon those employees at such times as 
when they exactly fit the description of 
agencyman. Even though due recognition 
is given to the rule that forfeitures must 
be strictly construed, this seems even too 
strict an application of the rule. The court 
agrees with plaintiff's argument that the 
term agencyman was used simply as a 
convenient phrase for the purpose of identi- 
fication and description and should not be 
construed as a limitation upon the scope 
and operation of the forfeiture clause and 
that the forfeiture clause was designed to 
be operative even after the employee ceased 
to be in the category of an agencyman. 
This forfeiture clause as contained in the 
retirement benefit plan reads as follows: 
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“5. General Provisions: 

(a) Monthly payments provided to be 
made to Agencyman under Options A, 
B or C and the ‘single premium’ amount 
less amounts theretofore paid provided to 
be returned under Option C shall im- 
mediately cease and determine and be 
forthwith forfeited if Agencyman shall 
enter the employ of any other life, acci- 
dent or health insurance company or 
shall enter into a contract as an independ- 
ent contractor or otherwise to perform 
any service whatsoever for any other 
such life, accident or health insurance 
company.” 

The brief submitted on behalf of the 
plaintiff makes this statement about the 
forfeiture clause: 


“In other words, the letter states that 
the benefits are to be discontinued if the 
defendant goes to work for any other 
insurance company. The reason for this 
provision is apparent and the policy be- 
hind it completely sound.” 


This brings to mind certain matters of 
public policy which have found legislative 
expression in Civil Code Section 1673 and 
now made a part of another code as fol- 
lows: Business and Professions Code, Sec- 
tion 16600: 

“Contracts void. Except as provided 
in this chapter, every contract by which 
anyone is restrained from engaging in a 
lawful profession, trade, or business of 
any kind is-to that extent void.” 


This forfeiture clause does not fall within 
the exceptions specified in Sections 1601 
and 1602 of the Business and Professions 
Code. This case does not concern the sale 
of the good will of a business nor the 
dissolution of a partnership. 


As applied to the facts of the case at bar 
the forfeiture clause has for its object the 
restraint of the defendant from engaging 
in a lawful business at a time after the 
benefit payments have become vested and 
after the defendant has served a required 
term of employment in accordance with 
with the requirements of the benefit plan 
and after the defendant’s employment with 
the plaintiff has terminated by resignation. 
To that extent the forfeiture clause should 
be deemed void. 

This doctrine of public policy concerning 
contracts in restraint of trade or occupa- 
tion was recognized at common law before 
the enactment of the codes. Callahan v. 
Donnolly, 45 Cal. 152. Such contractual 
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provisions have been declared void in a 
series of cases as for example: 


Morey v. Paladini, 187 Cal. 727; Balkema 
v. Deiches, 90 CA 2d, 427; Morris v. Har- 
ris, 127 CA (2) 476; and also Davis v. 
Jointless Fire Brick Co., 300 Fed. 1, ap- 
plying the California statute. 


Even though this particular point has not 
been hitherto mentioned, the Supreme 
Court of this state has clearly indicated 
the course of duty to be followed by this 
Court. Morey v. Paladini, 187 Cal. 727 at 
page 734: 

“The burden ordinarily rests upon the 
party asserting the invalidity of the con- 
tract to show how and why it is unlawful 
(Harbison-Walker Co. v. Stanton, 227 Pa. 
St. 55-63, (75 Atl. 988)), and as a general 
rule, cases will not be reversed upon 
points which the respondent has not 
had an opportunity to discuss, but in 
cases of this kind it matters not that no 
objection is made by either party.” 


[Waiver] 


The defendant’s contention that there was 
a waiver of the forfeiture clause produced 
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a strong conflict in the oral testimony at 
the trial. Since that time the court has 
reviewed the contents of the defendant’s 
deposition, which was received in evidence. 
(Plaintiff's Exhibit 6.) It is the court’s 
conclusion that a waiver of the breach 
alleged in plaintiff's complaint has not been 
established by a preponderance of the 
evidence. 


[Judgment] 


A declaratory judgment should be ren- 
dered to the effect that the defendant is 
entitled to receive and continue to receive 
monthly payments as provided in the re- 
tirement benefit plan and the declaratory 
judgment should contain a computation of 
the unpaid amounts to date and, further- 
more, it should be adjudged that defendant 
is entitled to recover those unpaid amounts 
pursuant to his cross-complaint and de- 
fendant to recover costs. 


Defendant’s counsel should submit find- 
ings and conclusions and a form of judg- 
ment. 


[f} 68,241] Exhibitors Service, Inc. v. Abbey Rents, et al. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 9801. Dated October 31, 1955. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Jurisdiction—Proper Judicial District—Transacting Business.—In an action brought in 
the United States District Court for the Western District of Missouri, the plaintiff’s motion 
for leave to file an amended complaint adding a California corporation as an additional 
party defendant was granted where it was found that jurisdiction and venue in this Court 
was proper because the corporation transacts business of a substantial character in the 
District. The action had been brought against a partnership, and two of the four members 
of the partnership were the sole stockholders of the corporation. The partnership owned 
and operated one of its branches in the District. Evidence established that the corporation 
renders supervisory and management services to the partnership’s branch in the District 
for a fixed fee of $15,000 or $16,000 per year; that the rendition of such services requires 
employees of the corporation to come from California to such branch (over a period of 
time, at least 5 different employees made 34 trips to the branch office and spent 119 days 
at the branch office); and that the corporation buys merchandise in California which it, in 
turn, sells (in California) to the partnership (aggregating about $5,000 per month, approxi- 
mately $1,500 of which comes to the partnership’s branch in the District). The court 
pointed out that the relationship between the corporation and the partnership was not the 
basis of establishing jurisdiction and venue in the District. The corporate entity was not 
disregarded, and the business of the partnership in the District was not considered as busi- 
ness transacted by the corporation. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210. 
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For the plaintiff: Jules E. Kohn, Ralph J. Tucker, Carl E. Enggas, and James C. 


Wilson. 


For the defendants: Loeb H. Granoff and A. J. Granoff. 


Memorandum and Order 
[Foreign Corporation as Defendant] 


Cuartes E. Wuirraker, District Judge 
[In full text]: In this treble damage suit 
brought under Sections 4 and 16 of the 
Clayton Act for an injunction against, and 
damages for, claimed violation of Sections 
1 and 2 of the Sherman Act, plaintiff has 
moved for leave to file an amended complaint 
(a) adding Manncraft Advertising and Dis- 
play Company as an additional party plain- 
tiff, and (b) adding Abbey Rents Co., Inc., 
a California corporation (whose true cor- 
porate name is simply “Abbey Rents’—the 
same as the defendant partnership), as an 
additional party defendant, under Rules 20(a) 
and 21 of Federal Rules of Civil Procedure. 


Though, normally, leave would be granted, 
as of course, in such a case and the questions 
of whether jurisdiction and venue has been 
acquired and exists over the added parties 
would be left to determination under subse- 
quent motions, but, here, the parties have 
elected to have those questions determined 
in advance, on the motion for leave to file 
the amended complaint, and they have each 
filed affidavits and extensive briefs in sup- 
port of their respective positions, and therein 
they also point to, and quote from, the 
deposition herein of Milton Slotkin, one of 
the four partners in, and the executive head 
of, the partnership, all of which I have care- 
fully read and considered. 


[Jurisdiction—Clayton Act] 


There is no doubt, and the parties agree, 
of the right of the plaintiff to add Mann- 
craft Advertising and Display Company as 
an additional party plaintiff herein. Their 
dispute arises over whether there will be 
jurisdiction and venue in this Court over the 
defendant, Abbey Rents, a California cor- 
poration, maintaining its principal place of 
business in Los Angeles, if it be brought 
into this case as an additional defendant, 
under Section 12 of the Clayton Act (15 
U.S.C. A. 22). That section provides: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
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found or transacts business; and all process 
in such cases may be served in the district 
of which it is an inhabitant, or wherever tt 
may be found’. (Italics supplied). 


The question then is whether the corpora- 
tion “transacts business” in this district, 
That question, under this statute, is, as the 
parties agree, a very different one from that 
arising in the general and normal case, as 
the predicate of support for the validity of 
process and its service. Naifeh v. Ronson 
Art Metal Works, WD Okla. [1953 TRADE 
Cases § 67,465], 111 F. Supp. 491. The ques- 
tion under this statute is not whether the 
defendant is “present” or is “found” in the 
district of suit, but, rather, is whether, 
judged in totality, it transacts therein, in the 
ordinary and usual sense, amy substantial 
business. Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359, 373. 


[Transactions in District] 


Here the deposition of Milton Slotkin and 
the affidavit of Stanley S. Slotkin clearly 
show that Stanley S. Slotkin and Milton 
Slotkin, and their wives, are the general 
partners owning and operating the partner- 
ship, and that Stanley S. Slotkin and his 
wife, Miriam, are the sole stockholders of 
the corporation; that Milton Slotkin is the 
genera] manager of both; that the partner- 
ship owns and operates one of its branches 
in Kansas City in this district; that since 
June of 1952 the corporation has rendered, 
and still renders, supervisory and manage- 
ment services to the partnership, including 
its Kansas City, Missouri branch, for a fixed 
fee, paid by the partnership to the corpora- 
tion, of $15,000 or $16,000 per year—said to 
be the corporation’s cost for the rendition of 
the service (a matter of no moment, to my 
mind); that the rendition of this service 
requires employees of the corporation. to 
come, and they do come, from its home 
office in Los Angeles to the partnership 
branch in Kansas City, and that since 1950 
at least five different employees of the cor- 
poration have, severally, made 34 trips to 
Kansas City to render that service to the 
Kansas City branch of the partnership, and 
have spent 119 days here in the rendition of 
that service to the partnership. This material 
shows, too, that the corporation buys mer- 
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chandise and materials in California, at 
quantity discounts, which it, in turn, sells 
(in California) to the partnership, aggregat- 
ing about $5,000 per month, approximately 
$1,500 of which comes to the Kansas City 
branch of the partnership. This, also, is a 
matter of legal significance upon our ques- 
tion. Sunbury Wire Rope Mfg. Co. v. U. S 
Steel Corp., E. D. Pa. [1955 TrapE CASES 
J 68,015], 129 F. Supp. 425. 

More is shown in this material, but the 
foregoing is certainly enough to show that 
the corporation, Abbey Rents, “transacts 
business” in Missouri of substantial character. 


[Corporate Entity Not Pierced] 


Defendants’ brief is predicated largely 
upon the contention that the partnership 
and the corporation are distinct entities, and 
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that plaintiff, to establish jurisdiction and 
venue in this Court over the corporation, 
seeks to pierce and disregard the corporate 
entity and to treat the business done here by 
the partnership as business transacted by 
the corporation. That contention misses the 
point involved. The point involved—or at 
least the one now presented—is not whether 
the corporation shall be held to be doing, in 
this district, what is, in fact, done here by the 
partnership, but, rather, is whether it is, 
itself, shown to be transacting business here. 
The material submitted shows that it is, and, 
therefore, plaintiff's motion for leave to file 
an amended complaint herein joining Mann- 
craft Advertising and Display Company as 
an additional party plaintiff, and joining Ab- 
bey Rents, a corporation, as an additional 
party defendant, is well taken and should 
be sustained, and it is so ordered. 


[] 68,242] United States v. Bearing Distributors Company, et al. 
In the United States District Court for the Western District of Missouri, Western 


Division. No. 6895. Dated October 29, 1955. 


Case No. 1076 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Intervention. 


—A company’s motion for leave to intervene in a 


was terminated by the entry of a consent 


Government antitrust action, which 


decree, for the purpose of having one of the 


defendants punished for violating the decree and obtaining injunctive relief against such 
defendant was denied. The court held that the company had no right to intervene in 


the Government action under Rule 24 of the Federal Rules of Civil Procedure. 


The 


company had no right to intervene under Rule 24(a) because no statute confers such 
right in the present case, and it cannot be said that the company’s interest has been or 
is inadequately represented in the action because, the action having been instituted by 


the Government for public protection, 


the company has no different legal interest in 


the action than any other member of the. public, and there is no fund or property in the 


custody of, or subject to the control of, the court. 


As to Rule 24(b), the company pointed 


out that this rule is discretionary and urged that the discretion should be exercised in its 


favor. 


The court noted that the consent d 


ecree does not expressly provide for inter- 


vention, that no private property right (not inuring to the public) has been given to the 


company by the express or implicit terms o 


an original party to the action. 


f the decree, and that the company was not 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8381, 8421. 

For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Washington, D. C., 
and Earl A. Jinkinson, Special Assistant to the Attorney General, and Raymond D. 
Hunter, Attorney, Department of Justice, Chicago, Ill. 

For the petitioner: Swecker:-& Mathis, Washington, D. C., and Margolin & Kirwan, 
Kansas City, Mo., for Original Tractor Cab Co., Inc. 


For the defendants: 


Thomas E. Scofield and Fred M.. Roberts, Kansas City, Mo., 


for Clyde E. Clapper; Madden & Burke, Kansas City, Mo., for Comfort Equipment Co.; 
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Rudolph L. Lowell, Des Moines, Ia., for Burch Manufacturing Co.; and John E. Sebat, 
Danville, Ill., for Cab-Ette Co., Inc. and Loyal Lee Flora. 

For the consent decree intered in the U. S. District Court, Western District of Mis- 
souri, Western Division, see 1953 Trade Cases {] 67,595; for a prior opinion of the Court, 


see 1950-1951 Trade Cases {| 62,942. 


Memorandum and Order 
[Intervention Motion] 


Cuartes E. WuuirraKer, District Judge 
[In full text]: Original Tractor Cab Com- 
pany, hereinafter called petitioner, has filed 
a motion for leave to intervene in this old 
case which was brought by the United 
States on April 27, 1951 against Bearing 
Distributors Company, Cab-Ette Company, 
Inc., Fort Dodge Tent and Awning Com- 
pany, Clyde E. Clapper, Loyal Lee Flora, 
and Michael A. Malligan, under Section 4 
of the Sherman Act, to enjoin claimed viola- 
tions by defendants of Section 1 and 2 of 
the Sherman Act, which action was termi- 
nated by entry by the Court, on October 27, 
1953, of a consent decree, subject to reten- 
tion of jurisdiction “for the purpose of 
enabling any of the parties to this final judg- 
ment to apply to this Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this judgment, 
for the modification of any of the provisions 
thereof, and for the purpose of enforce- 
ment of compliance therewith and the 
punishment of violations thereof.” 


Though petitioner says it induced the 
Government to institute this suit, it was 
not a party to this action, and, though peti- 
tioner says it has endeavored to cause the 
Attorney General to move for the punish- 
ment of defendant, Clapper, for the claimed 
violation of the consent decree, the Gov- 
ernment has refused to so move. In fact, 
the Attorney General, by his special assist- 
ant, has filed a brief herein in opposition to 
petitioner’s motion, as have each of the 
defendants. 

Petitioner, by a proffered intervening 
complaint, seeks to intervene herein to ask 
that Clapper be punished for a claimed vio- 
lation of the consent decree, and, it seems to 
me, to expand the provisions of that decree. 


[Defendant's Infringement Suit] 


It appears that in April, 1950, Clapper 
sued petitioner and others, in the United 
States District Court for the Southern Dis- 
trict of Indiana for infringement of his 
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patents; that while that action was pending 
this action was brought by the Govern- 
ment. The consent decree in this action 
contained, in paragraph VI, the following 
injunctive provision: 

“Defendants are jointly and severally 
enjoined and restrained from instituting 
any proceeding, judicial or administrative, 
for infringement of any of the patents to 
which Sections IV and V of this final 
judgment may apply alleged to have oc- 
curred prior to the date of the entry of 
this final judgment.” 

Petitioner, being of the view that the con- 
sent decree should have enjoined further 
prosecution of the suit brought against it 
by Clapper in Indiana, rather than to enjoin 
defendants from “instituting” an action for 
infringement of patents based on events 
occurring prior to the entry of the decree, 
complains, in its proffered intervening com- 
plaint that “said final judgment was entered 
into without knowledge of the intervenor to 
the terms thereof” and that the Attorney 
General, though requested to do so, “has 
failed and refused to protect the interest of 
the intervenor by asking this Court to re- 
strain the violation of this final judgment.” 


It further appears that the patent in- 
fringement action instituted by Clapper 
against petitioner in Indiana in 1950 is still 
pending there, and that Clapper has filed 
therein an amended complaint, retaining, as 
Count II, his action for patent infringement, 
and inserting four new counts, number one 
for a declaratory judgment, number three 
for damages for false patent marking, num- 
ber four for damages for breach of contract, 
and number five for damages for unlawful 
interference with business and contractual 
relationships (which fifth count has been 
dismissed at the request of the Department 
of Justice). Petitioner here contends that 
this amended complaint constituted the 
“institution” of a new suit for infringement 
of patents alleged to have occurred prior to 
the date of entry of the consent decree, and 
to violate it. 


[Alleged License Restriction] 


Petitioner, by its proffered intervening 
complaint, also contends that, though the 
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consent decfee reqititred the free grant of 
licenses under these patents to all appli- 
cants on equal terms, and provided that 
such licenses shall contain no “restriction”, 
except those set forth in numbered para- 
graph 6 of the decree, Clapper, in the issu- 
ance of licenses, has required that there be 
attached to each licensed tractor cab, the 
notation: “Licensed under Clapper U. S. 
Patent No. 2,452,834”, which it says was a 
“restriction” not authorized by the decree 
and violates it. 

The proffered intervening complaint says, 
in numbered paragraph 20, that Clapper has 
threatened distributors and customers of 
petitioner for their failure to voluntarily 
surrender to him their business records of 
transactions with petitioner and that these 
threats were made solely for the purpose of 
harassing petitioner. 

The prayer of the proffered intervening 
complaint is that Clapper be punished for 
contempt of our final decree herein; that 
he be directed to dismiss his first amended 
complaint in the Indiana proceeding, and 
“that a preliminary, and a perpetual, injunc- 
tion be entered enjoining and restraining the 
defendant Clyde E. Clapper, from threatening 
the customers of intervenor and interfering 
with the business relations therewith”. 


[Right to Intervene] 


I pass my grave doubts as to whether the 
filing of the amended complaint in Indiana 
amounts to “instituting” a “new suit” for 
patent infringement based on events occur- 
ring prior to the entry of our decree, and 
whether the requirement by Clapper, in his 
license agreements, that tractor cabs made 
under such licenses shall contain the statu- 
tory notice above-quoted, constitutes viola- 
tions of our decree, because on a motion to 
intervene, like this, “we are not concerned 
with the substantiality of this claim. ANG 
sole question before us is whether there was 
standing to make the claim * * *” Mis- 
souri-Kansas Pipe Line Co. v. United States 
[1940-1943 Trape Cases f a, OR, CUZ Wo: 
502, 503; United States v. U. S. Gypsum Co., 
D. C. D. C. [1954 Trave Cases { 67,813], 
124 F. Supp. 573, 580. 

Petitioner claims the right to intervene 
herein under Rules 24(a) and (b), of Fed- 
eral Rules of Civil Procedure. It is evi- 
dent at once that it has no right to inter- 
venue under sub-section (a) of that rule 
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because no statute of the United States 
cotifers any such right, and it ¢annot be 
said that petitioner’s interest has been, or is, 
inadequately represented here, because, this 
action having been instituted by the Gov- 
ernment for public protection, it has no dif- 
ferent legal interest in this proceeding than 
any other member of the public, and there 
is no fund or property in the custody of, 
or subject to the control of, the Court herein. 


Petitioner points out that intervention 
under sub-section (b) of this rule is dis- 
cretionary, and it urges that the discretion 
should be exercised in its favor and it cites, 
in claimed support, Missouri-Kansas Pipe 
Line Co. v. United States [1940-1943 TRADE 
CasEs § 56,103], 312 U. S. 502; United States 
v. Terminal Railroad Assoc. of St. Louis, 236 
U. S. 194; Terminal Railroad Assoc. of St. 
Louis v. United States, 266 U. S. 17, and 
United States v. U. S. Gypsum Co. [1954 
TravE CAsEs § 67,813], 124 F. Supp. 573. 
Not one of those cases support it. In each 
of those cases either the decree expressly 
provided for the intervention, or some pri- 
vate property “right” (not innuring to the 
public) had been given the proposed inter- 
venor by the express or implicit terms of 
the decree, or it was an original party to 
the action. Nothing of that kind is true 
here. The cases cited by petitioner, when 
rightly understood, are direct authority for 
rejecting its motion to intervene. But there 
are other soundly reasoned cases, more spe- 
cifically in point on the facts, that require 
us to deny petitioner’s motion to intervene 
herein. They are United States v. Bendix 
Home Appliances, D. C. S. D. N. Y. [1950- 
1951 Trape Cases 7 62,546], 10 F. R. D. 
73: United States v. American Society of 
Composers, Authors and Publishers, D. C. 
S. D. N. Y. [1950-1951 Trae Cases f 62,898], 
11 F. R. D. 511, and United States v. General 
Electric Company, D. C. N. J. [1950-1951 
TRADE CASES J 62,731], 95 F. Sup. 165. 


It seems clear that what petitioner seeks 
is leave to intervene in a case, to which it 
was not a party, brought by the Attorney 
General in the discharge of his public duty 
under Section 4 of the Sherman Act, after 
final judgment in that case, in order that 
it may assume prerogatives of the Attorney 
General and that it may inject new issues 
and try to induce the Court to expand the 
provisions of the decree and to punish a 
defendant for claimed violation of it. Peti- 
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tioner has’ no standing to do this, and it must be, and it is hereby, overguladba ang 
follows that its motion to intervene herein denied. It is so ordered. 
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ANTITRUST CONSENT DECREES 


Batteries 
jes, of American Battery Manufacturers (DC 
RD) EAE A J Ont PEGS I 99k WO AIL DITO {| 67,998 


Cast iron and cast steel rolls 
Roll Manufacturers Institute (DC Pa.; 1955)...... 7 68,110 


Chain 
Machine Chain Manufacturers Assn. (DC R. L; 
OS DV Re Stns et aie aE SCRUB SS 5 de Ad {] 68,009 


City directories 
Peulecoco,, Re (DC Mich" 1955)... a en at { 67,993 


Cloak and suit carriers 
Cloak and Suit Trucking Assn., Inc. (DC N. Y.; 
ES ha eee eters, || te: 2 Mee Renn ree 7 68,175 


Concert artists 
Columbia Artists Management Inc. (DC N. 


KOR ein Seon AOC Ne PM OND AW IOMEEE ee Z| 68,173 
Diamonds 
Diamond Dealers Club, Inc. (DC N. Y.;,1955)...... { 67,987 


Dress carriers 
Garment Truckmen Assn. of New Jersey, Inc. (DC 


INBY. 19563608 ¢ Yo ASI ered va wlisn S, { 68,176 
Dried beet pulp 
General Mills, Inc. (DC Mich.; 1955)....... J 67,979, 68,118 
Freight car undercarriages 
American Steel Foundries (DC Ohio; 1955)....... J 68,156 
Frozen citrus juice concentrates 
Minute Maid Gorp, (DG Fla.- 1955) ro 9. Gans, { 68,131 
| Fuel oil 


Lawrence Fuel Oil Institute, Inc. (DC Mass. ; 1955) {[ 68,075 
Lowell Fuel Oil Dealer Associates, Inc. (DC Mass. ; 


POS Re eek Mines «pi Meer othes ee > hate { 68,090 
Hydraulic oil well pumps 
| Naweo par siacs( IDC Calo oes oe ti ass an 7 68,023 
| Imitation stones 
Lowenstein, Inc., Ernest (DC N. Y.; 1955)....... 7 68,106 
| Magazines : 

Nmerican News Co. (DCN, Y.71955) .....-5...2.. 7 68,128 

Meat 
| Kosher Butchers’ Assn. of Los Angeles (DC Cal.; 

VOSS)! ol 8 22 he of ae en er ee ee { 67,988 


71 ,09 2 Antitrust Consent Decrees 


Milk 
Associated Nevada Dairymen, Inc. (DC Nev.; 
1955) eee ts «5 wtenias esata eth, See SUee Rete q 68,172 


Milk and cream 
Northland Milk & Ice Cream Co. (DC Minn. ; 1955) 68,091 


Motion picture exhibition 
Alliance Amusement Co. (DC Ind.; 1955)......... q 68,142 


Motion pictures 
Twentieth Century-Fox Film Corp, (DC Cal. ; 1955) 
oh te ee ee ee Cee ee { 68,137, 68,157, 68,160 
Outdoor advertising 
General Outdoor Advertising Co., Inc. (DC IIL; 


‘WY top PERE meen ae Mn cdr gE Rael. 205 2 J 68,169 
Overhead handling equipment and cleaning equipment 
American MonoRail Co. (DC Ohio; 1955) ........ J 68,041 
Paint finishes 
New Wrinkle=Inc. (DC Ohio; 1955)...... -areiee q 68,161 


Plumbing and heating supplies 
Las Vegas Merchant Plumbers Assn. (DC Nev.; 


TO55) mk ck tae Sek. aoe aoe agen ee J 68,024 
Printing and plate-making machinery 
Hoe"& Con lnc, Re CDG NieYs 1909) aye ee J 68,215 
Railroad-highway grade crossing protective devices 
General Railway Signal Co. (DC N. Y.; 1955)..... {| 67,992 


Refinished woolen cloth 
Textile Refinishers Assn., Inc. (DC N. Y.; 1955).... {68,126 


Roofing 
Detroit Sheet Metal and Roofing Contractors Assn., 
Inc. (DC Mich. + 1995)aere 7 1a, ee J 67,986 


Scenery haulers 


Walton Hauling & Warehouse Corp. (DC N. Y.; 
ES obs Ree ee Tt Ain MEIN Ts bd. e « { 68,038, 68,105 
Wheels 
Kelsey-Hayes Wheel Co. (DC Mich.; 1955)....... J 68,093 


Whipped cream dispensers 
Reddi-Wip, Inc. (DC Cal:; 1955) | sae: ear tee { 68,187 


— 71,093 


ATTORNEY GENERALS’ OPINIONS 


California 


Sales which may be excepted from price restriction 
Opinion of December 29,1954). aciwiek weletar Tl. { 67,926 


Idaho 


Use of trading stamps as customary cash discount 
does not violate sales below cost law 


Opinion of March(s121950-6,..)). OMe. AO bor Ris { 68,100 


Washington 
Small gifts contributed by merchants do not violate 
Unfair Practices Act 
Onmionror May Z2OslO590 02 055.055 dads nena Ae Ok J 68,065 


71,094 


FEDERAL TRADE COMMISSION CASES 


Additional evidence 


Dolcin, Corp.( GANG m1955) e.... 48 ste e oe { 67,951 
Allocation of customers 

LaSalle Extension University (CA-7; 1955)....... 7 68,159 
Books 

New American Library of World Literature, Inc. 

(CARZ 1955) 8 och Bete. Se ee bop eee J 68,212 

Brokerage order enforced 

Wihitmey~ G4 6a (CACO LOS Ui: lone eit cae 7 68,035 


Commission’s order not ambiguous 
Rhodes Pharmacal Co., Inc. (U. S. Sup. Ct.; 1955)... § 67,956 


Correspondence courses 


LaSalle Extension University (CA-7; 1954) ...... { 67,931 

Tractor Training Service (CA-9; 1955)'maee), 12.4 ] 68,196 
Exclusive dealing 

Dictograph Products, Inc. (CA-2; 1954).......1 325 J 67,932 
Hearing aids 

Dictégraph’ Products, Inc. (CA-291954) dock Yo. { 67,932 
Lead pigments 

Watlt ead'Co, (CAA oon net Oe ek om oes q 68,211 
Lottery devices 

Malte (CA-7: 1955). cco. cs. DRO AE a ne 7 68,181 
Medicinal preparation 

Sevitch (Ono 1055 Wane eee 1 67,950 

Dolem Corp. (CA D2. s1955)% ne aca eee { 67,951 

Rhodes Pharmacal Co., Inc. (U.S. Sup. Ct.; 1955). . § 67,956 
Miscellaneous merchandise 

Malta. (CASA 21055) yj Se eee ee J 68,181 
Misrepresentation 

LaSalle Extension University (CA-7; 1954)....... { 67,931 

Savitels-(CA-2 pelO5O ND, Leek oe en een es ee { 67,950 

Tractor “Draining Service (CA-0 11955) ee { 68,196 

New American Library of World Literature, Inc. 

(CAS25 1955) Ries 2S ee ee ee { 68,212 

Price discrimination 

Ameridan Crayon Co7(GA-071955)a. eee J 68,044 

American Crayon.Go, (US: Sup. (Gis, 1909) eee {| 68,204 


Price fixing and price discrimination 
Natl. Lead Co, (CA-7 41055 ic ee 7 68,211 


Quantity-limit rule for tires and tubes 


BF, Goodrich’ Co; (DC DiAC.; 1959) 092. ZAG AG y Ff 68,130 
School supplies 

American Crayon Co. (CA-6; 1955)... 000000 on ] 68,044 

mmenenn CravonCo. (Uy Soup. Ct loo 5) aie. a2: {| 68,204 
— food, canned | . ; 

‘Whitney & Co. (CA-9; 1955) ny ted Ss RTE 8 oh LGGS 47 68,035 
Tires and tubes ‘Ni 

B. F. Goodrich Co. (DC D. a 1955). Leet mere Os reef 08,130 


Federal Trade Commission Cases - 71,095 


71,096 


ROBINSON-PATMAN ACT CASES 
PRICE DISCRIMINATION PROHIBITED—Sec. 2(a) 


Allegation of injury and damage 
Baim & Blank, Inc. v. Admiral Corp. (DC N. Y.; 
1955) Pe See eats ens RECO ata a ee eee { 68,088 


Automobile parts at 12 percent discount differential 
Englander Motors, Inc. v. Ford Motor Co, (DC 
©) Wepial Loch p aa ame me he een TS. RECs J 68,143 


College book stores as sales agents 
Students Book Co. v. Washington Law Book Co. 
(CASD EG tObD) tetas | 3h ee en ae J 68,201 


Competitive geographical areas 
Grand Opera Co. v. Twentieth Century-Fox Film 
Corp. CD GAIL 1955) mac. 1.0 ene Aiea eee 7] 68,185 


Complaint pleaded as counterclaims in defendant’s fair 
trade action 
EO]. KorvetteCo., Inc.v. Parker Pen) Cox (DC 
NOTY SPIO SS Es ae Coe ee ee 7 68,034 


Discrimination in course of commerce 
Massachusetts Brewers Assn. v. Ballantine & 
Sons Co, (DC Mass; 1959) .0 2 eee ee J 68,013 


Discriminatory price cutting to enable dealers to meet 
prices of their competitors 
Enterprise Industries, Inc. v. Texas Co. (DC 
Copii 195 oy a. ne ee a eee J 68,163 


Indirect price discrimination where sales were inde- 
pendent of each other 
Sachs v. Brown-Forman Distillers Corp. (DC 
NAN 1955), 00 oc. ere ce ae ee ]] 68,140 


Information revealing competitor’s business secrets 
First Natl. Pickle Products, Inc. v. Rothman 
Pickle Products, Inea(DCN. YY . 1055) eee J 68,180 


Intrastate seller’s discriminatory activities against in- 
terstate seller 
Bowman Dairy Co. v. Hedlin Dairy Co. (DC IIL; 
1954) Leg ee ol Re 2 ee eee { 67,959 


Local price reduction of all products except one 
Balian Ice Cream Co., Inc. v. Arden Farms Co. 


(CA-9; 1955) 


Prices in excess of those established under ceiling price 
regulations 

U. S. v. New Holland Machine Co. (DC Pa.; 

1955) 


Robinson-Patman Act Cases 


Private injunctive decree as bar to issuance of addi- 
tional decree on government’s request 


WoSav. RordenrCog(W Gill :1955)\mewer goes... q 68,047 


Production of correspondence to show publisher’s con- 
tribution to damage 
Reid v. Harper & Brothers (DC N. Y.; 1955).... {[ 68,007 


Quantity-limit rule for tires and tubes 
BoE. Goodtich Co v, FIC (DC D: CaHloss)inie% { 68,130 


Rebates on purchases made in interstate commerce 
Olympia Food Market, Inc. v. Sheffield Farms 
Goinc. (DG IN. Y.;4955)0/289 TacnrOt OF Le & J 68,064 


Refusal to sell to former customer 
Naifeh v. Ronson Art Metal Works, Inc. (CA-10; 
Orc es ee Da en noth Pe q 67,925 


Statute of limitations not tolled by fraudulent conceal- 
ment where ignorance was alleged 


Kilcingei Lionel Cospa(bG Deli a1 955) crs. Sete q 68,124 
Striking of portions of FTC order not found to be 
violated 
FTC v. American Crayon Co. (CA-6; 1955)... -.. q 68,044 
FiGsv, American Crayon Co, (U. 5. Supt; 
£9555 ridin cs y aeeganteeytl Shirt satarze Re H5t J 68,204 


Summary judgment denied where price discrimination 
charge will not dispose of conspiracy charge 
Rohlfing v. Cat’s Paw Rubber Co., Inc. (DC UL; 


MO SANE eee eer re corner a eit aig rd { 67,958 
Zone pricing methods and discounts 
Natl’ Lead-Co. ve FTC (CA=75; 1955) 5.2! 23 { 68,211 


BROKERAGE COMMISSIONS—Sec. 2(c) 


Buyers not acting as brokers 
iG, Whitney & Co. (GA297 1955)". 2. 1 68,035 


PAYMENT FOR SERVICES AND FACILITIES 
FURNISHED BY CUSTOMER—ADVERTISING 
ALLOWANCES—See. 2(d) 


Intrastate seller’s discriminatory activities against in- 
terstate seller 
Bowman Dairy Co. v. Hedlin Dairy Co. (DC IIL. ; 


OS Sy Pee er eich 8 in eS oe { 67,959 
Substantiality of evidence 
FTC v. American Crayon Co. (CA-6; 1955)..... {| 68,044 


FTC v. American Crayon Co. (U. S. Sup. Ct.; 
oS) Mn ae ee ee hoa awh f Relea ae x 3 q 68,204 


71 ,098 Robinson-Patman Act Cases 


FURNISHING ADDITIONAL SERVICES OR 
FACILITIES—Sec. 2(e) 


Consignee with privilege of return of unsold mer- 
chandise 
Students Book Co. v. Washington Law Book Co. 
(CA-D¥ Gen 955) Vi Och) see dior: tog ikl ve § 68,201 


Intrastate seller’s discriminatory activities against in- 
terstate seller 
Bowman Dairy Co. v. Hedlin Dairy Co. (DC Tikes 
1954) pee ter eet bee WA eens eee en {| 67,959 


Refusal to sell to former customer 
Naifah v. Ronson Art Metal Works, Inc. (CA-10; 


1954)" we CS) ateae Waites meee 1 67,925 


UNLAWFUL TO BE PARTY TO DIS- 
CRIMINATION—Sec. 3 


Amendment of complaint to allege goods of like 
“quantity”. - 
Englander Motors, Inc. v. Ford Motor Co. (DC 
GQhiG TOS Nay te VS a ecm ead cee q 68,143 


Constitutionality 
’ Hershel California Fruit Products Co., Inc. v. 
Hunt-Foods, Ing. (DC Cal1954) 5.05 oe q 67,933 


Hershel California Fruit Products Co., Inc. v. 
Hunt! Fodds, iné.: (DC @ali-31955)l. 2 8.2 ate —-§ 68,046 


Discrimination between two customers not alleged 
Massachusetts Brewers Assn. v. Ballantine & 
“Sons Co.- (DC-Masss.5 1955)/) 244. % Oe Patek { 68,013 


BV,OLY, 


STATE FAIR TRADE ACT CASES 


MILLER-TYDINGS AMENDMENT TO 
SHERMAN ACT 


Application to interstate transactions 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores (Cal. 
STs Orem OS 5) Ren Ga ees Cem ia el ee ee q 68,234 
Previously enacted State Fair Trade Act 
Rogers-Kent, Inc. v. Westinghouse Electric Corp. (S. C. 
Exon Ce OOS) 9 a ae ER cet Re Un ere ee Re Ae: Opa FX { 68,084 
Re-enactment of State Fair Trade Act not necessary after pass- 
age of Miller-Tydings Amendment 
Seagram-Distillers Corp. v. New Cut Rate Liquors Ine. 
CIB CU beaPs RONEN gan ohee tt eet a ee ene ne eer tb Nees BOOT { 68,213 


McGUIRE AMENDMENT TO FEDERAL 
TRADE COMMISSION ACT 


Application to activities affecting interstate or foreign commerce 
Sherwin-Williams Co. v. Martin Supplies, Inc. (N. Y. Sup. 
CHEE TOSSA. Fens eternal rire ccs. hiutates Mens, J 68,114 
Constitutionality upheld 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores (Cal. 
Sip tS ik LO5 5) REBT h eas AUR: SRO ES 2) Ieee =. { 68,234 
McGuire Act not applicable to sales from non-fair trade juris- 
diction to fair trade jurisdiction 
Revere Camera Co. v. Masters Mail Order Co. (DC Md.; 
1 LAST Wy nee Be ach Le en Urn Peer | eR per ee ORR J 67,981 
McGuire Act rendered enforceable nonsigner provision of State 
Pair Drade Act 
Burche Co. v. General Electric Co. (Pa. Ct. of Common 
Pieas 1054: eee 5. wee ec nero ge ye cge { 67,961 
Nonsigner provision made applicable to interstate commerce 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores (Cal. 
Sup, Cis: 1955):2 sono telioiat iagiicas aber tial enash yom { 68,234 
Nonsigner provision not applicable to goods purchased prior to — 
enactment of McGuire Act 
Federal Cartridge Corp. v. Helstrom (Ore. Sup. Ct.; 1954). J 67,923 
Previously enacted State Fair Trade Act 
Rogers-Kent, Inc. v. Westinghouse Electric Corp. (S. C. 
oie. LOS ue cs ae eg ee ee eae de ky J 68,084 
Re-enactment of State Fair Trade Act unnecessary after pas- 
sage of McGuire Act 
Burche Co. v. General Electric Co. (Pa. Sup. Ct.; 1955).... § 68,078 
Home Utilities. Co., Inc. v. Lionel Corp. (Md. Cie (Gig 


ROSS). Meat: ee Ae ee ar su pay eee hs Same ial dace hr te ge gts J 68,119 
Seagram-Distillers Corp. v. New Cut Rate Liquors Inc. 
GID tT 1055) ge ke a ae ree { 68,213 
ARKANSAS 
Constitutionality as applied to nonsigners ; a: 
Union Carbide and Carbon Corp. v. White River Distribu- D 
tors, Inc. (Ark. Sup. Ct.; O55 ieee AL. ar: eee cstrads ee { 67,953 
CALIFORNIA 


Defendant not entitled to fair trader’s cost accounting records 
to establish its claimed defenses. 


) General Electric Co. v. Superior Court, State of California 
UG aleS tape Ci pet So eee tee een rin ret eee nn { 68,236 


State Fair Trade Act Cases 


Exceptions in fair trade contracts with regard to employees bar 
enforcement 
General Electric Co. v. Federal Employees’ Distributing : 
Co. (Cale Disk Chote Apps m0S 5) eee ee J 68,059 
Fair trade contracts exempting from price restrictions sales to 
employees to governmental agencies and to commercial estab- 
lishments valid 
General Electric Co. v. Federal Employees’ Distributing 


Co: (Cal. “Sup (ClE521955)) of aid nae «oct ene 1 68,235 
Goods which may be excepted from established fair trade price 
Opinionsof AttomeyaGetterallie ten er cern eterno { 67,926 


Issuance of preliminary injunction after appeals filed 
General Electric Co. v. Federal Employees’ Distributing 
Cos (Gal Dist. Ce ot Apps 1055) tara nee { 68,071 
Reasonableness of fair trader’s prices and margin of profit 
General Electric Co. v. Superior Court of Alameda County 
(GaleDist, Ciro Apps; L955) aoe ae erase ae aoe { 68,045 
State Fair Trade Act held constitutional 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores (Cal. 
Supe GeselOS5 rien) So. Aes GIA ert ake orbs eh ee Aer { 68,234 


COLORADO 


Constitutionality as applied to nonsigners 
Olin Mathieson Chemical Corp. v. Francis (DC Colo 


POSS MSG te he k's eM ak, ie Ee ee a ” 67,984 
DELAWARE 
Defenses to fair trade enforcement action not established 
ionelaCorpevee eine (Decl Oli Gta 955) ime eerie eee J 68,085 
FLORIDA 


Inducing breach of fair trade contracts prohibited 
Union Underwear Co., Inc. v. Rayvis (Fla. Cir. Ct.; 1955). § 68,051 


Public policy bars fair trade contract interference suit 
Sunbeam Corp. v. Masters of Miami, Inc. (CA-5; 1955). . § 68,099 


GEORGIA 
Constitutionality as applied to nonsigners 
Cox v. General Electric Co. (Ga. Sup. Ct.; 1955).......... 9 67,934 


ILLINOIS 
Abandonment defense not established where diligent enforce- 
ment shown 
Seagram-Distillers Corp. v. New Cut Rate Liquors, Inc. 
(CAKZ, TOSS) Seis Ee no i ke etn te eee eee oe 7 68,004 
State Fair Trade Act constitutional and valid 
Seagram-Distillers Corp. v. New Cut Rate Liquors Inc. 


CDC NS VOSS) oe tela ee ae eee ee 1 68,213 
INDIANA 
Constitutionality 
Bargain Barn, Inc. v. Arvin Industries, Inc. (Ind. Super. 
Cie) W955 iy een 5 Mees Cid Ne eee ae ee { 68,074 
LOUISIANA 


Constitutionality of State Fair Trade Act upheld 
Tichenor Antiseptic Co., Dr. G. H. v. Schwegmann Bros. 
Giant Super Markets (ua. (Ct. ot Appr ts1055) eee 7 68,204 


State Fair Trade Act Cases 71,1 01 


Injunction prohibiting sale of prescription drugs below fair 
trade prices 
Schwegmann Bros. Giant Super Markets v. Hoffmann- 
amRochew icy (@ACSHELODS) aeeeneiebes crete treat r J 68,026 
Lack of appellate jurisdiction 
Tichenor Antiseptic Co., Dr. G. H. v. Schwegmann Bros. 
Giant Super. Markets (La. Sup) Ct.} 1955). -enienesce:- { 68,055 


MARYLAND 


Constitutional and enforceable against nonsigners 
Home Utilities Co., Inc. v. Lionel Corp. (Md. Cir. Ct.; 
O55} MAE A oe eee Lig ey Sit ne Meret cee: J 68,119 
Diligent enforcement of fair trade program shown by plaintiff 
Home Utilities Co., Inc. v. General Electric Co. (CA-4; 
ROSS; ee eek Ree ite eee ns te es gee ee J 68,209 
Fair trade program not abandoned by manufacturer 
General Electric Co. v. Home Utilities Co., Inc. (DC Md.; 
ETS ans apey-cace penetra Ate ese ch ill rh et ete A ae Re. Ip me { 68,148 
Sales from non-fair trade jurisdiction to purchasers in fair trade 
state 
Revere Camera Co. v. Masters Mail Order Co. (DC Md.; 
LOS) A earch sar Cae tee gees Ste ean As Pe ne oe eae J 67,981 
Transfer of fair trade enforcement action denied 
Revere Camera Co. v. Masters Mail Order Co., Washing- 
yest, 1Ds (E.G IGE WOE) onto gis ob somo a ereesee gas nal J 68,005 


MASSACHUSETTS 
Issuance of fair trade injunction over constitutional objections 
Lee-Wilson, Inc. v. General Electric Co. (CA-1; 1955).... J 68,053 


MICHIGAN 


Inducing breach of fair trade contracts prohibited 
Sunbeam Corp. v. Economy Distributing Co., Inc. (DEG 
Aichi d 955 ie loly ap ies SE. SLE, Sado eee. J 68,037 
Inducing breach of state fair trade contracts by nonsigners 
not enjoinable 
Argus Cameras, Inc. v. Hall of Distributors, Inc. (Mich. 


SitpakGte W1O5S)iG Seen 10 ORR RIM Ms MN oss Les q 68,151 
NEBRASKA 
Constitutionality 
General Electric Co. v. J. L. Brandeis & Sons (Neb. Sup. 
Ce OSS, 2 ee EE Ser Ray ale IOLT ee ene q 67,955 
McGraw Electric Co. v. Lewis & Smith Drug Co., Inc. 
(Nebs Supe Giy2l955)4 stn! Dadtirre lee Ce ies J 67,954 


NEW JERSEY 


Preliminary fair trade injunction against association upheld 
General Electric Co. v. Automobile Assn. of New Jersey 
(N. J. Super Ct., App. Div.; NOES RG ee itches etre cue { 68,199 


NEW YORK 
Assertion that others violated fair trade contracts no defense 
Eastman Kodak v. Royaltone, Inc. (N. Y. Sup. Ct.; 1955). § 68,116 
Combination sale does not constitute abandonment of fair trade 


contract 
Eastman Kodak Co. v. Siegel (N. Y. Sir, Cing Wao oes a: { 68,010 


State Fair Trade Act Cases 


Conflicting issues of fact in enforcement action 
Eli Lilly & Co. v. Angert\ CN. Y2sup. Ct.5-1955)0 >a opens: { 68,229 
Defense concerning public policy underlying State Fair Trade 
Act insufficient er injunction 
Cedar Drug Co., Inc. v. Nassau Drug & Cosmetic Co., Inc. 
(N@eYs Sup: Ct.; 1055) es FEA 1.6 See Seo J 68,076 
Denial of injunction where conflict existed between parties con- 
cerning their conduct 
Dr. Posner Shoe Co., Inc. v. Korvette Westbury, Inc. 
CNY AS tips Cte 955) eater ce et eee ee ee meee J 68,147 
Denial of injunction where present action was first enforcement 
action brought by plaintiff 
Victoria Silk Press, Inc. v. E. J. Korvette Co., Inc. (N. Y. 
Sap. Gh elO 54 ie ey Serre eee et ee ens ee ey en rene 1 67,948 
Denial of injunction where trial of action delayed 
Parker Pens Con valbaie Worvyettes Con slic (dD CaNwaye. 
1 RSLS EP Wipe Se RR UR RRR tgs lla a apy NEA paneer gues Seeh Soe re q 68,221 
Denial of temporary injunction where claim of notice in issue 
Revere Camera v. Members Purchasing Corp. (N. Y. Sup. 
COSA ttn isin ty este cae age ones Sata ee ee aa {| 67,947 
Denial of temporary sineien Pebece triable issue raised 
Ieionell (Corp, v. Ry He iMacyacaGonsinc: (Ns Yasupe Gir, 


Oc) ye ee er RL MNEs mre ee oe J 67,949 
Diligent enforcement policy shown by plaintiff 
‘ Hamilton Watch Co. v. Korvette (DC N. Y.; 1955)....... { 68,167 


Evidence of participation in sales below fair trade price 
W. A. Sheaffer Pen Co. v. Logan’s Stores, Inc. (N. Y. Sup. 
Cte 1055) de te ie ae 2 aia ahem ae ee: ee ee Oo J 68,048 
Failure to establish existence of fair trade contracts and sales at 
less than fair trade prices 
Binva pharmacy, vaeAxe rads @Na Yas up. Ctrl O55) ieee J 68,146 
Failure to exercise reasonable diligence as defense to enforcement 
Aluminum Cooking Utensil Co., Inc. v. Charles Appliances, 
Inep@Ne VApSupa Ct LOSS Pant: street ey: Sees are: J 68,050 
Failure to obtain notice of fair traded product as defense against 
enforcement 
co eae & Carbon Corp. v. Sipos (N. Y. Sup. Ct.; 
Fair trade contract not established by nonsigner seeking breach 
of contract action 
Grand Central Camera Exchange, Inc. v. Eastman Kodak 
Con UNS \erSupseCerO55)) aie amas, 2 nero eon J 68,206 
Fair trader who permitted salesmen to purchase one article 
below price not violative of plaintiff’s program 
McGraw Electric Co. v. Rosenberg (N. Y. Sup. Ct.; 1955).. § 68,120 
Foreign corporation not authorized to do business in state can 
maintain enforcement action 
Ronson Corp. v. Macher Jewelry & Watch Corp. (N. Y. 
Supe uGt-3 MOSS) 0 2c oe eee ere Oe ey a en J 68,193 
Injunction denied where plaintiff caused delay in trial of action 
against defendant’s competitor 
Parker Pen Co. v. Federated Department Stores, Inc. 
CDC Nig YF 1955p ce. oe ee eater aan et { 68,222 
Irreparability of aah trader’s damage not established 
Parker Pen Co. .y. .E. J. Korvette, Go., Inc. (DE N. Y.:; 
LOSS) a Say pas “gt pe pace TE RO SE On cep ee ee ee {| 68,025 
Nonsigner cannot avail itself of fair trade close-out sale exemption 
Remington Arms, Inc. v. Harris Berger, Inc. (N. Y. Sup. 
Gt. 1LO5S)Pe0 349 9ue.a V6 WO} gee pel ee eee { 68,214 


State Fair Trade Act Cases 71,103 


Nonsigners bound by fair trade prices 
Sherwin-Williams Co. v. Martin Supplies, Inc. (N. Y. Sup." ' -'!' 
CEE MOSS PEROT. t9o) athe Sekt aes, Tere D SES TN Fok Aas --F 68,114 
Notice of fair trade prices SIBIENO! 
General Electric Co. v. Golden Rule Appliance Co., Inc. Mi 
(NSM! Sip. Gis 1985) asoneloll oy. 7 Qa spree le ‘F 68,068 
Package containing fair trade and non-fair trade products can- 
not be fair traded 
Eastman Kodak Co. v. Siegel (N. Y. Sup. Ct.; 1955)...... { 67,952 
Participation in unfair competition by plaintiff as defense against 
enforcement 
Revere Copper & Brass, Inc. v. Springfield Home Appli- 
anves,Thc.stN. Y.)SupoCtl; 1955)ia). oaiaatek.. Seu wntts ¥ 67,970 


Pretrial examination concerning fair trade defenses 
Pimsler v) Angert (NPY eSup/Cup1ossy og 2eee, Be Ne § 68,049 


Price discrimination by plaintiff as defense to enforcement 


General Electric Go. vy. Hempco; Corp...(N. Y. Sup. Ct; . ; 
BO ee ee a cy ees ate Scone RE REE Ta 67,965 


Price violation by enforcing party as defense against enforcement 
Librandi v. Berner’s Pharmacy, Inc. (N. Y. Sup. Ct.; 


TOSS icity aed Gwdane so tlory aber xiclso?-eogge. uae { 67,966 
Klein. v. Mittman-(N, Ye Sup,-Ct. 3/1955) .y. 200k sintestS . ter J 68,030 
Bisher v. Rothberg (N. Y. Sup. Ct.549955) ;.20. Ch). sees { 68,029 


Retailer in closing out fair trader’s merchandise does not have 
to accept conditional agreement to repurchase 
Linex Corp. v. R. H. Macy & Co., Inc. (N. We, Sitio, Cine 


1055) 2h oe MASEL AGORS 21 § 68,018 
Stay of prosecution of fair trade action against debtor upheld + 
lin Uh Winnie Gt Memnise (DEANS W798 HOS) oa. chwnedt eee q 683225 


Store conducting close out sale for third party subject to State 
Fair Trade Act ; 
Bulova Watch Co., Inc. v. Sattler’s Inc. (N. Y. Sup. Cian: 


1058) aay edeonisioalib samucttgattes vie ge .onl -daool re { 68,165 
Temporary injunction denied where issues raised required trial 
Poriestv. Ieythe (CN. Y.. Sup. Ct); 1955) ue on q 67,999 
Violation by plaintiff as defense to enforcement action 
Revere Copper & Brass, Inc. v. Harvard Stores, Inc. ON eve * 
Sap. iCie) 1955) Ce ee ey ee re Ss wo OF 704 
Violation of fair trade consent decree Re 
Ceneral, Hlectric, Go. 5 mose CN. Yesoup. Ct; 1955) ui. Genrenl 68,136 
Violation of fair trade consent judgment 
General: BlectricaiSipdos (Ns Yo Supy Ctja8955)!. Aer, ‘7 68,073 
Violations set forth in affidavits not pleaded in complaint 
Pimsler v. Angert (N. Y. Sup. Ct,; 1955)........--.-.55-: q 68,115 
Water damaged goods not subject to fair trade prices aN 
Remington Arms, Inc. v. Fox and NMorpiy sine, CN OY. 
Sh Oe AT ia, ead otek Bichon den an erica sen Sate ie Bary “| 67,963 
OHIO .. 
Fair trade act not applicable to government post exchange 3 
Sunbeam Corp. v. Horn (DC Ohio; 1055) a comtosth fore { 68,218 


State Fair Trade Act held constitutional : 
Union Carbide and Carbon Corp. v. Bargain! Pair, Tne. oy iia 
(Ohio Ct. of Common Pleas; DOSS Fee Oh 2 Dae B¥OH685179 


71,104 


State Fair Trade Act Cases 
OREGON 
Constitutionality 
General ElectrienConve, Wahlei(@rey Gir €ts9 1955) eae {| 68,039 


Nonsigner provision not applicable to goods purchased prior 
to McGuire Act 


Federal Cartridge Corp. v. Helstrom (Ore. Sup. Ct.; 1954) 
<a, ga fp SI I oe anc CA oe regia i Gg mn { 67,923 


PENNSYLVANIA 


Constitutional and enforceable against nonsigners 
Burche Co. v. General Electric Co. (Pa. Ct. of Common 
Pleas pl954). Pe eRe ates oe ed: Ree eee ee { 67,961 
Westinghouse Electric Corp. v. Burche Co. (Pa. Ct. of 
Commonseleas- 1954) ano owee ee ee ee 1 67,962 
Jurisdiction of fair trade action against nonsigner 
Remington Arms Co., Inc. v. Gatling (DC Pa.; 1955).... 67,968 
Nonsigner not bound by closing out sale restriction 
Benrus Watch Co., Inc. v. Frankel (Pa. Ct. of Common 
Pléass i955): te Se PeRe ees: | VARIAN een gh" ee, ae 1 68,139 
Nonsigner provision of Act held constitutional 
Burche Co. v. General Electric Co. (Pa. Sup. Ct.; 1955)... § 68,078 
Party leasing space to fair trade violator not subject to injunction 
General Electric Co. v. Civil Service Employees Coopera- 
tiveMAssnin(D CG BRa:s 1955). tee, ve et em anae oe ee {| 68,002 
Sales at wholesale eons violation of nonsigner provision 
Shwayder Brothers, Inc. v. Barsky (DC Pa.; 1955) ...... { 67,982 


RHODE ISLAND 
Complaint failed to allege a specific fair trade contract entered 
into with dealer 
General Electric Comv hainn (hele Supa Gt. 955) eee { 68,192 
SOUTH CAROLINA 


| 
Constitutionality 


Rogers-Kent, Inc. v. Westinghouse Electric Corp. (S. 
ComGt- 1955) PPS, SER ERT MEO ie Creme meme ecm Kn: Suk: ~ 63,084 


TENNESSEE 
Fair traders remitted to Tennessee courts on questions involv- 
ing constitutionality of State Fair Trade Act 

Sterling Drug, Inc. v. Anderson (DC Tenn.; 1954)....... { 67,991 

Fair trader’s special consumer offers no bar to enforcement action 

Colgate-Palmolive Co. v. Hogue & Knott Super Market 
(DC. "Tenn. %, 31955))F cc. 2. tte eee, We eee ee ae { 67,989 

State Fair Trade Act applies to trade-marked alcoholic beverages 
Seagram Distillers Co. v. Corenswet (Tenn. Sup. Ct.; 1955) {68,108 


VIRGINIA 


Constitutionality as applied to nonsigners 
Benrus Watch Co. v. Smith-Williams Jewelers AW: Law 


and Equity Ct.; >) Bde ries ee 7 67,985 
WISCONSIN 
Flagrant violation of fair trade price structure by enforcing party 
General Electric Co. v. Federated Department Stores, Inc. 
CD Cr Wits esl 95 5) i Re a ae ae ee eee J 68,098 


Right of foreign corporation to maintain fair trade action 
Bulova Watch Co., Inc. v. Anderson (Wis. Sup. Ct.; 1955). ¥ 68,036 


"7,105 


STATE UNFAIR PRACTICES ACT CASES 


CALIFORNIA 


Motion to remand suit after removal to Federal Court denied 
Hershel! California Fruit Products Co., Inc. v. Hunt Foods, 
Tne OD. CaGalawl OSA) Ra iar meen Ste rN Cras {| 67,929 
Plaintiff guilty of sales below cost violation entitled to injunction 


Kofsky v. Smart and Final Iris Co. (Cal. Dist. Ct. of App.; 
TOSS Re eae cc Baer Ok, ae Ri RI Lee OR ta ach ORR Rcetcoic J 68,014 


COLORADO 
Constitutionality 
my Store v. Safeway Stores, Inc. (Colo. Dist. Ct.; 


{ 68,153 


GEORGIA 


Cigarette sales below cost act held unconstitutional 
Walliame: va Elirsche(GasSupy ©t.01995)) =) ee eee ole q 68,021 


IDAHO 


Use of trading stamps as customary cash discount does not vio- 
late sales below cost law 
Opinionvof Attorney General’... - 25...) 3.8 o eee woe { 68,100 


KENTUCKY 


Giving of secret refunds unlawful 
Jefferson Ice and Fuel Co. v. Grocers Ice and Cold Storage 
Con (iy. Ct, of Apps 1995) oss reece ene asi iee 1 68,154 


MASSACHUSETTS 
Constitutionality 
Fournier v. Troianello (Mass. Sup. Jud. Ct.; 1955)........ 1 68,063 


OKLAHOMA 


Reducing prices to meet unlawful prices of competitor violates 
sales below cost law 
Oklahoma Retail Grocers Assn. v. Safeway Stores, Inc. 
(Ollas Dist. Ct; 1955)! Soe ee Pe ee { 68,195 


WASHINGTON 


Small gifts contributed by merchants not unlawful 
Opinion of Attorney General .........-..-.e0. eee reese J 68,065 
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GENERAL TOPICAL INDEX 


for 
1955 Trade Cases 


WEN ATSE 
Acquisitions 
_ advertising companies, outdoor. . J 68,169 
. city directory publishers....... J 67,993 
MGOnCert Servicesmant aa. tonyeeey: q 68,173 
. frozen juice concentrate facilities 


pe ete si oa itches _.§ 68,131 
_ handling and cleaning equipment. 
AMANITACtUeH Ney. “Lae Saya J 68,041 
lead pigment manufacturers..... 4 68,211 
MAilloudicthibUtOLSimmcwe meee § 68,091 
motion picture theatres. . J 68,142, 68,226 
oil well pumps, hydraulic....... { 68,023 
paint finishes, wrinkle.........: q 68,161 
railroad-highway protective device 
MAMIE ACHEMCEI esate mare or: 67,992 
Advertising 
_ regulation for public welfare... .{ 68,063 
. unit or combination rates....... { 68,127 
Agreements—see also “Conspiracy” and 
“Contracts” 
allocation: of customers sor. 6.x: 7 68,159 
Rreancellation: . - eames ons. { 68,156 
PWommconltractewy Memics aey-ars7laee { 68,138 
_ prior to injunction action..... { 68,082 
| conditional, franchise -jso.5.; “ae 7 68,125 
. dealership 
ME UILGL Td liON ei oo ne oe ee q 68,171 
_ effect and validity of release... .f 68,012 
. escrow 


_. findings of fact by master... .{ 68,111 
- exclusive cross-licensing. .f 68,092, 68,093 


b Pexclusive: dealing eeeias-.. 4-- 3: { 68,173 
. international 
_ to eliminate competition...... 7 68,164 
PRIDTASCORDORATCMN ab tys oe eae t { 68,189 
AA GRD 6 hood 4 Pa RNU LE 7 68,058, 68,137 
_ limitation of membership in associa- 
TAO W Hat: es Raa tetas Cintra tae wee { 67,988 
RELOU Oy COMMPELS A ye { 68,169 


_ parallel business behavior as evi- 


LENE CEOL EAN A scat a Aon ee ¥ 68,205 
_ parent and subsidiary corporation 

J tel  teiag ah Rc q 68,200 
. patent and trade-mark.......... { 68,187 
DOOM SNe ae Pe a ae q 68,142 
_ protection against antitrust damage 

Ni ens BOR ar Ob ee eens -.. § 68,001 
1 ABO hg RC eee J 68,177, 68,189 
PrstoclonvaliditvaOien: sn © auaarh: q 68,191 
Metincatne- casey “emu sce as tem oy 7 68,012 
_ tying—see “Tying agreements” 
“ROmMSSPate LOOM, Ce Gee ae ert eee q 68,101 

Arbitration 

award under patent license agree- 

PINOT CO eT REE Secon Aten alee 1 67,924 


Arkansas Fair Trade Act 
PAConStitMtionalityaiwy sp) aes q 67,953 


Automobile accessory manufacturer 


) dainiageMstiit mers en eens § 68,104 

. patent licensing agreement...... { 67,924 
Automobile dealer 

PR GaniracemsUite nr eters eee ee eee J 67,996 
Automobile industry 

PRGamace! Silt. a heer { 67,960, 67,994, 


67,995, 67,997 
Automobile polish manufacturer 


E Comac ensuite eee weer se Tack § 68,020 
ve ees 
Baling twine 
Soviercharees in sale: Of... . vee J 68,019 
Bankruptcy 
_ stay of fair trade proceeding... | 68,225 


Baseball player 
_ deprivation of economic opportunity 


iP y es Sea Mak ise CN { 68,077 
Basing point system 


SUPA GI MeOk 2 ou ah ny seed boner anole q 68,110 
Basketball club 

Pcontractialinternterence | aa neee { 68,062 
Batteries 


_ channeling the distribution of... 67,998 


Boards of trade 
- allocation of selling time for tobacco 


PoNorcn Ganolinaweee = J 68,056, 68,057 

Book publishers 

Piillesalcontractas.) me ame ene q 68,011 
Book store owners 

| priceddisctimination (2Gem 2h 4389 J 68,007 
Books, ‘‘pocket” 

_ misrepresentation .......)...4.% § 68,212 
Boxing contests 

_ interstate commerce ..... { 67,941, 67,969 
Boycott 

. price-fixing conspiracy ......:.. J 68,090 

_ restrictions on sales............ J 68,075 

““tpade association ..........- 4. ./ 68,101 


Brokerage fees 
- commissions on purchases made for 


Saline Bee A eS Saar e St 68,035 
en@ is3 
California Cartwright Act 
- CARS Oh ACHMOM, Taare coved ams J 68,072 . 
- removal of suit from state to fed- 
CraliCOurtin.s a. eee eee { 67,929 
. statutory enactment of common law 
| PSS SUG AR ey. 1. { 67,937 


CAL 
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California Contracts in Restraint of 
Trade Law.. 


. employee retirement plan....... {| 68,240 
California Fair Trade Act 
classification of customers...... { 68,059 
; - closing Olliwsales; S95. eae { 67,926 
PEGONStitUtionality. —leereer J 68,234, 68,235 
_ discrimination among customers. . . | 68,059 
_ enforcement of fair trade prices. .{ 68,071 
_ exceptions in fair trade contracts. . {| 68,235 
. fair and open competition....... J 68,236 
. fair trader’s margin of profit and 
loss: et EN ee ae ey 7 68,045 
. preliminary injunction Be ae { 68,071 
prices and profits, reasonableness. . | 68,236 
California Unfair Practices Act 
. enforcement by injunction...... { 68,014 
BESAIESMDELO Wa COSt \ Aue en eres § 68,014 
Can closing equipment 
BELeTItAl PLOVISION Ms tern cee eer J 68,016 
Cans 
Pitvitiesagteements mess eee J 68,187 
Canned food 
ICONS PIhAacy, on. eee eee { 67,928 
Canned sea food 
Pap ricercdisenimination) seen tart { 68,035 
Chalk and crayon 
puice discrimination 4-5-7. 1 68,044 
Chewing gum 
Pe damacersiiteat ae ee eae J 68,095 
Cigarette lighters 
- pace Gheoaimiiee@n ..5 owe aoe J 67,925 
Cigarettes 
sasales ibclow. costume J 68,014, 68,021 
City directories 
SR CONS DIAC Vay: Sir t Oeee B ee 1 67,993 


Civil action 
. criminal prosecution simultaneously 


fled eee ls eae Se J 68,188 
“Clean hands” doctrine 
. applicability when parties are in pari- 
déliGtoOl oe oS oe ee ee 68,014 
Cloak and suit industry 
EV CONSDILACY Lt) ae ee eee J 68,175 
Colorado Fair Trade Act 
Pe CcOnstitutionalitys meee eer 1 67,984 
Colorado Unfair Practices Act 
mUCONSTIEMtONality.. ame eee eee J 68,153 
Combination storm and screen windows 
COUNSPInAGY) sae yye Ss eee T 68,177 
Common carriers 
. applicability of Sherman Act... . 68,052 
Compensatory rental requirement 
. modification of decree.......... 7 68,016 
Complaint 
wintelevantanatenial esse 6 ee 1 67,933 


. multiple claims 
. district court’s determination. .{ 67,940 
. proof to substantiate allegations. .{[ 68,115 


CAL 


General Topical Index 


Complaint—continued 
. sufficiency 
_ antitrust law violations....... { 67,969, 
68,042, 68,062, 68,066, 68,067, 
68, 088, 68, 097, 68, 105, 68, 143 
. consent decree for testing. . 1 68,0 087 
. discrimination in granting rebates 
J ohoaincit Phe EL ee 68,064 
. supplemental 
Himotionetordisniicc mst tae { 67,933 
Acthirdepattygelsate odes Meee { 68,164 
Concrete block 
_ requirements contract ......... 1 68,069 


Conscious parallelism—see “Conspiracy” 


Consent decree 

_ interference with enforcement... 68,125 
. labor union activities........... { 68,105 

_ limitations on acceptance by Govern- 
ment J 67,979, 68,118 

. modification and superseding of re 
decree 8,126 
. modification by government. Ve 173 

. patent licensing (non-exclusive) ordered 
Sikes a ee ee ee T 67,992, 68,023, 
68,041, 68, 095, 68, 161 
. permissive provision..... 1 68, 68, 105, 
68,126, 68, 37" 68, 1578 
68, 160, 68, 172, 68, sy. 
68, 176, 68, 187, 68, 215 
. pooling agreements prohibited. 1 68, 142 
. prima facie evidence. f ..§ 68,184 
. prohibitions of prior decree..... 4 67,998, 


68,169 

. sale of production facilities ordered 
onesie thi 3» athe eroee Ore eee 7 68,131 
SESCODE! «= ba cao bee eee 7 68,091 
. sufficiency of complaint......... { 68,087 


. trade association activities enjoined 
Se... Se { 67,986, 67,987, 67,993, 
68,009, 68,024, 68,038, 68,075, 
68,090, 68,106, 68,110, 68,156 


Conspiracy—see also “Agreements” and 
~ Contracts: 
/ acquisitions of stock)... 1 67,992, 68,041 
. allegation without statement of facts 
ht apie) Vater ene visio! 6 bye 7 68,042 
. allocation of customers. .§ 68,091, 
68, 126, 68, 156, 68, 176 
peallocation otmtaahicets setae { 68, 041, 


68,101, 68,156, 68, 164, 
68, 173 68, igs 68, 176 

. allocation of selling time for tobacco 
as evidence { 68,057 


ibiddings practices: ee eases 
. channelization of distribution... 
S COMMONS Al eCcHacel tant ann f 68,118 
. compilation and dissemination of 
customers’ names...... J 68,175, 68,176 
. conscious parallelism as evidence. { 67,995, 
68,122, 68,129, 68,189, 
68, 205, 68, 233 
. contractual relationship as evidence 


OF Sen eee J 67,958 


_ refusal to deal.. 


General Topical Index 


Conspiracy—continued 
. control of production . 
. corporation and its officers..... 
. corporation and its subsidiaries. .| 67, 938, 


-§ 68,093, 68,110 
67,928 


68,0 046 

. cutting off unfranchised dealers from 
SOUNCEMOLE SUD Dyn ie eit § 67,995 
Padyscriminabony | mia awe aa oe sf or 993 

_ discrimination by forced competitive 
DidGinen sh wis TH Skye q 68,185 

_ exclusion of competitors as purpose 
re Ret oe cee ote io ee 7 68,072 
BrexOuisionsotatiades.-) 902. eee { 68,105 
. exclusive supply contracts... .. T 68, 113 


_ “floor space system” of selling tobacco 


AS SDC GOCS Mesos pone oom q 68,056 


_ forfeiture of retirement benefits. .[ 68,240 
_ fraudulent concealment behind gov- 


ernment officials....... J 67 980, 68,042 
_ freight brokerage, denial of..... 4 68,052 
. identification of violators....... { 68,101 
. interlocking directorates. .f 67,993, 68,161 
mantra-corporate Yh... es { 68,189 
. joint action to sustain patent rights 

0 Se re ee { 68,093 
. labor, withholding of........... { 68,024 
_ labor union, restriction of services 

Fae ods a te Lea, { 68,182 
_ labor unions and non-labor groups 

4 i SS 5 ne Ces ie { 67,978 
Peliabilityor latecomer —. 00: 3. q 67,946 


- manufacturers with common or ex- 


clusive distributors........... ¥q 68,093 


_ monopoly in insurance business by 


boycott, coercion and intimidation 


can siete OE eS te eee etre J 67,935 
_ motion picture theatre 
- move-over run as evidence... .f/ 68,233 
_ refusal to license first run "films 
8 Fy Re ae { 68,239 


. necessity of determining legality . 68,189 
_ practices as violative of antitrust 


TENG thee este oe Rea ena or J 68,070 
» RCS COBHOMS GAs oi AY le ee q 68,173 
SE prceumxingenn i. T 67,979, 68,009, 68,038, 


68,070, 68,075, 68,091, 68, 105, 
68, 106, 68, 189, 68, 211 


. proof of unlawful ...... J 67,946, 67,978, 


68,122, 68,127, 68,141, 68,186, 
68, 189, 68, 216, 68, 233 


_ purchase and sale restrictions. ..f 67,988, 


67, 992 
_ .§ 67,988, 68,024, 68, 109, 
68, 129, 68, 155, 68, 173 


_ refusal to license films......... { 68,160 
Neresalempmicemiositige. sadasear tes q 68,155 
_ restraint of trade by attempt 
monopoly... geste dae 24) J 67,995 
_ restraint of trade, reasonableness. . {| 68,239 
_ restrictions 
_ manufacture of unpatented prod- 
TIO oat Lt arts ini a eee q 68,121 
eacales, Pena trie. A Are Var q 68,106, 68,156 


- use of competitor’s product. . .{ 68, 125 


AVALOS 

Conspiracy—continued 
. restrictive film licensing........ { 68,157 
_ restrictive practices as proof... .{[ 68,205 
MEsaless below COSta Meta G ayaa: { 67,993 
. stock and asset acquisitions... .{] 68,023 
PEStatenlawaviOlation: aa en nicer { 67,937 


. subsidiary’s failure to perform con- 


CEAC Ey ee tet oe eR ARS Ateneo! q 68,125 


. sufficiency of complaint. .{ 68,003, 68,046 
. sufficiency of indictment........ { 67,978 


. threats to sue for patent infringe- 


MLENt) Loe epee ae { 68,178 
Suticsitmesalecie se eet lee? A ee q 67,995 
. time of entry as defense in damage 

Sty eee oh ee ati eee { 68,061 
_ transactions between parent and sub- 

SIGia hyalC Of PAlllCS meee eae ee { 68,142 

SEES 
Arkansas Fair Trade Act...... q 67,953 
ee G@altiornia MamminademNct ar { 68,234, 
68,235 
, Collomcko IPae Weracke ACh. .o44 { 67,984 
_ Colorado Unfair Practices Act. .{ 68,153 
_ Florida Fair Trade Act.........{ 68,099 
. Georgia Fair Trade INC gee { 67,934 
. Georgia Unfair Cigarette Sales Act 

ft Leek Net A PS BORON ee cy oF hs q 68,021 
f Tilinois Fair Trade Act... 68,004, 68,213 
PelindianalairmabraderACheas are { 68,074 
) Wwoutsianantainwlnade \cteern on q 68,055, 

68,208 
. Maryland Fair Trade Act....... 68,119 
Po MeGuiretAct i asses. fos eee {| 68,234 
. Michigan Fair Trade Act. J 68,151 
. Nebraska Fair Trade Act.....-. Gh 67,954, 

67,955 
PeOhowhain mbraderAct ae sre {68,179 
. Oregon Fair Trade Act. . .§ 68,039 


. Pennsylvania Fair Trade Act. J 67,961, 


67,962, 67,968, 68,078 


. Robinson-Patman Act . gi 68,046 
— South Carolina Fair Trade Act. _.§ 68,084 
_ Tennessee Fair Trade Act........ q 67,991 
ji Wireinia Mair Urade act oes. { 67,985 


Wisconsin Fair Trade Act..... { 68,036 


@unteiete vee also “Agreements” and 


“Conspiracy” 
_ area and time limitations ....... { 68,113 
. collective bargaining 
Ne prestrictiom ol seuviCesn eer { 68,182 
2 COMSIQHMMENT “. 22. mae aoe q 68,155 
\ GSHTIURAOIY =o eoeaacon scourge { 68,216 
- economic necessity and public inter- 
est) ac) justification foi. 2-5. = q 67,932 
. employment 
|. WOSEARS CIRMSE .250c0tcanee see { 68,077 
exclusive dealing —see “Exclusive 
dealing” 
_ fair trade—see “Fair trade” 
. illegal 
_ affirmative defense ........... { 68,194 


CON 


A¥ATO 


Contracts—continued 
. labor union 


Mbisiiess tac@ent eee a ee q 68,105 
pitradevassociatlon mane 2 tree J 68,176 
. patent licensing 
PP xcrestrictions. Om .. ethene eee J 68,203 
De PLool volsexicuellCe =e) ea. seen { 68,062 


. purchase and sale 


_. separability of transactions. . .{] 68,140 
Perelease, validity ese) ee { 68,138 
_ requirements 20, 29) eso ee J 68,158 
. right to enforce illegal Bee fore J 68,164 
_ terms of a restriction of business 
MATER EAP oh -§ 68,067 


. tortious interference with fair trade 


in. Be ati ae CAC 1 68, 037, 68,099 


.Ptotal requirements on yeras one { 68,069 
Pe itadehassOciatiolen ate oan q 68,182 
Corporation 
. common ownership of .. { 68,127 
ReCaSSOLUtION | sees aaree 1 68, 083, 68,170 
mietrect pom citininaleaGtens a... t 68,198 
. foreign 

. jurisdiction of district court over 
ON ae, Peay Geet ee <a none Fal teres 7 68,145 
. location of venue...... { 68, 036, 
68, 108, 68, 193 

_ subsidiaries of American companies 
PAGERS ees SME tS Ie { 68,096 
. oral assignment of claim .......{ 68,170 


. reorganization after termination of 


REGS CSI, ee teen tate ke ee {| 68,033 
Correspondence courses 
. misrepresentation ....... {| 67,931, 68,196 
Cosmetic manufacturer 
erexclusive) dealing A sahara. sn 5 J 67,937 
Cost—see ‘“‘Sales, below cost” 
Counterclaim 
Scompulsory., teh. saiits a eee {| 68,060 


Criminal prosecution 
. civil action simultaneously filed. .J 68,188 


. dissolution of defendant........ J 68,198 
. government witnesses, statements of 

i . SLI Ye fh” ee . Re ee { 68,197 
. information, dismissal of ....... { 68,083 
. nolo contendere plea ............. {| 68,237 
/ “vetdicts, consistency 1of 1!, 24.4 { 68,117 

Customers 

ee NOCAuON™ se et ne eee J 68,091, 68,126, 


68,156, 68,159, 68,176 


Sts 5 
Dairy products 
MACONGDIIACY:. q.nan Get eee J 68,091 
MPpLICe GISCKIMInationw. sce eee 1 67, 959 
. price reduction to meet competition 
RE DTS Ae a a mee J 68,186 
rebates on purchaséS ....0.57.. {| 68,064 
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Damage suit 

_ antitrust violation as defense.. {[ 68,019, 
68 060, 68,127 

. appealability of judgment dismissing 
Complaint. een tes ee eee J 67,971 
. bar to recovery .. J 67,960, 68, 061, 
68,097, 68, 124, 68, 152, 68, 163, 68, 184 
. causal relationship be { 68, 006, 68, 020 
. cause of action . 1 67, 960, 68,003, 68, 020, 
68,061, 68,064, 68,087, 68, ‘088, 
68,089, 68,104, 68,107, 68,127, 
68, 143, 68, 152, 68, 166, 68, 185 
pr CCT UA acid een at ae a ee J 68,124 

_ joinder of federal and non-federal 
Clainise et nn. ree te ree { 68,186 


MeGlaSsraGhlOngt heer see re { 67,997, 68,089 
. competitive advantage to plaintiff. q 68,239 
. compulsory counterclaim in fair trade 


enforcement action...) 5) , 68,034 
srconsolidation, ofsactions.-here { 68,034 
. conspiracy, duration of . { 68, 022 
eicolunterclain sae q 68, 060, 68, 121, 

68, 135, 68, 144, 68, 168 
aidamages: futune™ se fe. eke 1 68,063 
Adefendant’s good faith !...404..- { 68,135 


: delivery of products into district as 
“transacting business” {| 68,095 
. demand for injunction in prior suit 


sp te ee _. § 68,061 
: depositions = ee Re J 68,180, 68,231 
SvditSmiissa ls" * Peete area q 68,081 
RRCVIGENCE Ds. ees { 67,999, 68, 028, 68, 081, 


68,086, 68,103, 68,134, 68,150, 
68,162, 68, 184, 68, 219, 68, 227 
. findings of fact sista ay. evi- 


dence: Pimps hohe .§ 68,081 
foreclosure of competition in line of 

comimercets! Yo ch CNN Irae ee { 68,006 
government *action.......).:4° {| 68,022, 


68,087, 68, 125 


. historical matter and characteriza- 


tion ol, partiesvi Aas ae Poe 67,972 
: ee of public officers...... {| 68,072 
. injury ..§ 67,995, 67,996, 68,080, 68, 087, 


68,088, 68,089, 68,107, 68,127, 
68,163, 68,171, 68,185, 68,202 


SAOXTEN LO ROE Os 6 Lo Es ed { 67,960 
. result of antitrust violations... { 68,171 
estockholdersmee. sak ee eae { 68,097 
<PYOINGerr Or PANIC Sar tal area { 68,087 
. jurisdictional issue ...... {| 68,008, 68,011 
. jury trial demand . ..§ 68,232 


. loss of corporate. office as 5 injury. . | 68,097 


. matters occurring subsequent to 
amended, actions Sammut ab aa: {| 68,144 
. motion for stay of proceedings. .J 68,232 
. motion for trialoticatise ©. 725s { 68,171 
. multiple claim action .......... {| 67,940 
. pari delicto defense -. 2.0... 057% { 68,163 
: payment tor dismissaleus: san aine {| 68,224 


. proper judicial district. ..f| 68,210, 68,241 
. recovery ..{/ 68,012, 68, 087, 68,201, 68,219 
_ relation between acts and injury 


Bor. A DOANE, BOL 1 68, 088, 68, 094 
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Damage suit—continued Electrical heating equipment 
PATGLEASC. aViaLIGityi, O8 concise Yoy--pei3d q 68,123 PT patentMIMisUusesy piwye ace doeeiat set { 68,043 
. relevancy of produced documents to Electrical workers’ union 
ATUL Vem res eoree oc. Sp OTEG TON: { 68,102 : 
‘ neous oe i Raat ee { 68,006 Emplavés retirement plait Wiicieen: ged: 
5 RENAE ' : 
z Ba . ne pe ig Golae 4 ere 68,079 . forfeiture of benefits by signing con- 


_ right of stockholders to sue.....{ 68,170 
_ right to recover under exclusive li- 


(CCAS USAIN? Ayes eee ee q 68,104 

. single claim against multiple defend- 
AITtS Maree ser see ee q 67,971 
stockholder’s derivative suit... .§ 68,125 
_ sufficiency of complaint ....... { 68,087 
_ sufficiency of proof......f 68,094, 68,201 
PR DOnity LOL secs. feet cs { 68,230 


WPerial Of cases: 6:4. 02. 0:25. PEE G 68,219 

~ trustees of dissolved corporation. J 68,097 

- “anclean hands” as defense ... .§ 68,060 
_unfranchised dealer forced out of 
business by unfair practices of 


franchised competitor........ 7 67,995 
Defense 

_ allegations, sufficiency ......... 7 67,983 

antitrust law violations ......... 68,111 

~ state court determination .... .{ 68,008 


- discontinuance of unlawful practices 
a ce Ree rene q 68,122 
+ SARTO S AAG LOB eae oe § 68,191 
Delaware Fair Trade Act 
enforcement of fair trade prices. 68,085 


Delivered price system 


Pet prohibited = oo. poe ee BELO) J 68,110 
Depositions 

) damacersuit 15%. > { 68,180, 68,230, 68,231 
Diamonds 

COs pinaCy, een ee oa aoe { 67,987 
Discount  ~ 

. cash 

PeicAdinestanipS jc: seit ier q 68,100 

Dissolution : 

criminal information .........- { 68,083 
Documents 

_ deposition in. aid of production. .{ 68,228 

_ inspection of general classes. .. § 67,975 


M(DEOGUCHION RE a 25) 


_ release effect on discovery...... 67,958 

time allowed for inspection..... { 67,943 
Dress carriers 

Mlconspipacy 1: ees PER RS { 68,176 
Dried beet pulp 

PROM pinacy: cane wen yn ce 3s J 67,979 
Dry ice plants 

_ ‘validity of order prohibiting use. § 68,174 


par 


Electrical appliances 
madantage: Slit, 1... 2. stervineee { 68,099 


tract of another company... . .{[ 68,240 
Evidence 
. admissibility to prove violations 
eal pL aae Ne a TS { 68,022, 68,091, 68,125, 
68,152, 68,184, 68,219, 68,233 
. basis for taking additional 
_ effect on cease and desist order 


PO. ete RRs treks LO ool 
FAbtucdembolephOOl) a5) 45 .cneeeres: q 68,219 
_ competition increase or decrease. {| 67,932 
_ criminal case as evidence in civil 

CaSO anc ha oo em eee Pep toe q 68,158 

_ discovery and production of..... { 68,228 
_ fair trade enforcement policy. . .{| 68,050 
. government decrees fi. a5-aca: 68,233 
_ intent to injure competitor..... { 68,195 
, Iprevious-actionsas, .-...)1...5% { 68,219 
. similarity of issués ..j......-%. { 68,233 
_. .§ 67,950, 67,978, 


hesititciency sae. 


time limitation for admission. . .{ 68,040 
Exclusive dealing 
automobile industry ........... { 67,995 
PMautOmotlves DAtLtGmiee eos q 67,924 
_ Clayton Act, applicability of. .. § 67,932 
. competition, effect on 9... 723% { 67,932 
_ container equipment .......... { 68,187 
PR COSTTICLICS cet tr SOE cis eects ee eae { 67,937 
- franchises source of elimination of 
CoOMUpe i101 a mete eee q 67,996 
_ SAyBtaee ANGIS 4 anigoe oars see eous q 67,932 
. icescreamin ate SReresee is 2k { 68,186 
_ Office! Equipment! 26. 82.6 2a: q 68,113 
_ patent licensing agreement, enforce- 
abilityie: 48. cela. ner _.§ 67,924 
SAS ae 


Fair trade : 
~ action for inducing breach of con- 


LAC TSH oe. . eobad der tec eee q 68,051 
_ appellate jurisdiction of court over 
Casey ta Ege WY WRLC Sea eee q 68,055 


_ applicability of state fair trade acts 
interstate and foreign commerce 


ct A ee en oe ins Pd eee q 68,114 
. out-of-state contract °...:--.- { 68,193 
close-out sale for third party...f 68,165 
-_ combination sale as abandonment of 
CONtEACtY eet eee eee ne { 68,010 
. conditional agreement to repurchase 
CONE Ue: ced oy eee Cae ac q 68,018 
- conflicting issues of fact ....... {68,229 - 
. contract 
Yeonsideration (jep.002 5-6 aes: J 68,108 
PA adyalidity. 5), .-Hethisearcur Soe { 68,039 
- contracts between competitors. -§ 68,066 
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Fair trade—continued Fair trade—continued 


. defense based on violations of others 


. protected by due process clause. . 


5 cul gees renee J 67,953, 67,954, 67,955 


. violation of consent judgment. . 


. J 68,073 


Saat noe cee CERNE | Beem nat, ee { 68,116 . violation of own fair trade program 
. defenses, availability of ........ {| 67,964 aS, deLense %a.2-2.50 See ee q 68,120 
. deterioration of fair trade price Fairtrade acts 
SHUR DKOUONCG <a odd Seta ase Mok dou: 7 68,085 Sines ee tlce 
mediscount Schedules: arian sere T 68, 085 : Calitornia So Le 1 67,926 
ete eG ee eng a: U New Otlon 5 eee 168,018, 68,165, 
Pe nas oar, aa Vege". Bennsybvanta glee. eraete 2. 68,139 
deal ELS One aN cama cae | 68,085, 68,179, - constitutionality 
68,213, 68,221 JwArkansass siseatish 2 abu 1 67,953 
o Minitormitye.. 0. Meee. Oe see | 68,059 wuCalitornia Santeeeeete 1 68,234, 68, 235 
. enforcement by out-of-state manu- ‘.Coloradg ..... Jace ie eee 67,984 
TACtUTER: L707 ean eee 7 68,010 PLN O19, <- aet ae ee {| 68,004, 68, 213 
prexaniination betoresthialaeen tes {| 68,049 mlndianas 2.229 sts eee 68, 074 
Sexemptlonsmotesalesse sae. ane { 68,235 Mf elUOUISIAN a pees to oeaeier | 68,055, 68, e 
. federal court action Maryland, os tutsvous ete re eee 68,1 5 
Se janisdictional amounts .-n. { 68,053 . “Massachusetts elcte . igus cree 7 68,053 
PPINGDECtIONMOT heCOLGGa ee ene 1 68,236 « Michigan... oS, jose ut eee { 68,151 
. interference with fair trade contracts w@Nebtaska., q.cstguayeenes J 67,954, 67,955 
LP oe) Rite ©68,037, 6809968151. - Ohio... 15 is Sake 5 a ee een 
. judicial aid for enforcement... .{[ 68,025 wiOTCQON Soma ond ee oe {| 68,039 
. legality of restraining nonsigner of . Pennsylvania .. .{ 67,961, 67,962, 68,078 
fair trade contract ........... { 67,934 South Carolia. 1 eee {| 68,084 
. legislative power to fix prices. . .f| 68,039 SVit. oi nia see a eeeere ees ween oe { 67,985 
. liability of lessor for trade practices WHS CORSTRU Ts atic. tate een {| 68,036 
OmlESSEGR. kee ys ok ee {| 68,002 dite process clause 
. liability of nonsigner .......... J 68,139 Se GeOreiay 120. 2 Pree eee { 67,934 
: aeoused merchandise broker as een nn _ enforcement against nonsigners ee 
BET Bonk, toys eee Rape ome Mbesess ‘ 
. minimum price fixing .......)..: {| 67,984 soe ni ff parle d ek ‘ i's : : 
. motion for change of venue..... { 68,005 nea of fair trade con itt 68,235 
eRe aes. - New York .... . 68,193, 68,206, 68,222 


. enforcement of fair trade prices 


. sales to non-consumers in whole- . Calitorniagt = 7 a alee J] 68,045, 68,059, 
Salestiansactionsi-) are: 1 67,982 g 68, 071, 68, 236 
_ price » Delaware oat os... oe See { 68,085 
. fixing of packages containing fair : Florida BOE O tea Gd Solo 7 68,051, 68,099 
traded and non-fair traded mer- , Illineis. SO MIsh. aa aoe {| 68,004 

Chandisesminitsa uae. fy { 67,952 . “Louisiana sy 2... ee, aaa {| 68,02 

. stipulation by seller and buyer... ) Maryland! 32" { 68,005, 68,148, 68, 209 
EL IER ity Fo {| 68,039 . Massachusetts ............. {68,053 
. violations by enforcing party . Michigan CROR ra eee. come T 68, 037, 68, iSul 
Na TERA. {| 67,966, 68,029, 68,030, 68,146 . New Jersey...) DeaTEsios 
. prima facie showing of existence... . New York ....9 67,947, 67,948, 67,965, 


HO 10. ESR ON BATE Rata { 68,206 Eee cae heed rae 
. profit and price margins. .f 68,045, 68,236 025, 68,029, 68,030, 68,048, 
B DLOOr Oferestrainte nae ee {| 68,066 68,049, 68,050, 68,068, 68,073, 
. public policy underlying Feld- Craw- 68,076, 68,115, 68,116, 68,120, 
fora Act, Ey Sih. ta (Rie { 68,076 68,136, 68,146, 68,147, 68,167, 


. relief to avoid irreparable harm. .f 68,221 
. removal of trade mark as defense 
q 


68, 190, 68, 221, 68, 225, 68, 229 
ee Bennsy vant ee t 67, 968, 68, 002 


LOnesale DEelowscostem ma aan 68,026 + Rhode Island. 2 .u.os yee 68,192 

. right to maintain enforcement suit. . “gl CNIS SC arse eee 1 67,991, 68,108 

P) Sidauetitede es hee sot Cie FOR108 gy. Wisconsin “120 eed Goes 
sales ; ane to customers 

. below fair trade price ....... J 67,966, - Lentvessee 9), gs apes scan Se J 67,989 


67,981, 67,989, 68,018 


. prima facie proof as evidence 


. excepted from price restriction. New; Yorks ay.sa eee 1 67,949 
eli ahh ae Ree en q 68, 139 . sales below fair trade prices 

. fair trade merchandise in non-fair a Maryland pe ee eee 1 67,981 

trade: jurisdictionss..5, eet { 68,010 - New: York! {....0eee ee | 68,114 

. wholesale subsidiary ........ 7 68,148 iPennsylvanias ns. eee eee T 67, 982 
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Fair trade acts—continued 
. Sales to state 


Qing ek AT IS oO E { 68,218 
. validity prior to enactment of Mc- 
Guire Act 
BA @) RECOM eet sons nena es q 67,923 
Federal courts 
, jemigchieiom 2 7..228e e625. J 67,968, 68,032 
Pret Oval storm. utteletaus. . MesLtal 67,929 
Pe cemovaletcom o even ee ele q 67,991 
mEStay sols proceedinecy fete. 25: { 68,032 
Federal Maritime Board 
. jurisdiction over carriers ....... q 68,052 
Federal Trade Commission 
. cease and desist order 
Mrcnrorcement) . Geiities Seek { 68,181 
. evcalloyeequiiny? 1 omer isa eee aes coe q 67,956 
» petition for review .......... q 68,159 
Mpower towset aside). -....54.. { 68,204 
. evidence, additional ........... q 67,951 


BC ianitiivaliiitte tle eee ee § 68,130 


Feld-Crawford Act—see “New York 
Fair Trade Act” 


Film distributors 
. restrictive practices as per se viola- 


LOTR ee cents NTR NEE DRL Pe q 68,205 
Films 
. distribution, legality of ......... q 68,205 


“Floor space system” 
. regulation of selling time and exer- 
cise of authority in sale of tobacco 


We OR I ios secs: es Oo An { 68,056 
Florida Fair Trade Act 
PA CONSHEMtOMalitye .. 200.6. a tase { 68,099 
. sales below fair trade price..... { 68,051 
Franchise 
. agreement to grant exclusive. EOS. Lal 


Freight forwarder 
_ action against association of steam- 
Ship lines: Bee eee ot nots Ae: § 68,052 


Frozen juice industry 
. acquisition of ae and facilities. .] 68,131 


Fuel oil dealers 


BECONSpinacyaresa titer { 68,075, 68,090 
Funeral directors 

Pe cOnspinacye ae esa. eeone ct q 68,072 

any steam 

Gas station operators 

_ requirements contract ......... { 68,006 
Georgia Fair Trade Act 

Bicone titi biota lity are areca q 67,934 
Georgia Unfair Cigarette Sales Act 

Me constitutionalityen. ne «serie ce ta: { 68,021 
Grocery store chain 

_ sales below cost to meet EoacHtioy 

7 68,195 


TAMA pies 
= Hie 
Hearing aids 
PeXclusiviemdeallime ane ian ne ars { 67,932 
Hearing examiners 
. rotation and substitution ....... { 68,196 
Hydraulic oil well pumps 
» AME INCSMAGINE 2554 5cucenewlees 1 68,023 
sey ets 


Idaho Unfair Sales Act 
. trading stamps as cash discount.... 


LG ta tet Seer 2 ONE oro ee 68,100 
Illinois Fair Trade Act 
> COMATNANBOMANNA coco geanacoas {| 68,213 
Indiana Fair Trade Act 
Miconstitutionalityame ree ee 1 68,074 
Information 


» collection and’ circulation... >... 


. competitive 
. exchange 
Peel CS ALITY Pane onary eeneine eee {] 68,189 
. prohibited..... 1 67,979, 67,986, 68,038, 
68,118, 68,133, 68,134, 68,156 
. false information, publishing of. .f 67,988 
f ANONSRNICINTNS RG Figo nro oom 1 68,173, 68,180 
. protection of confidential....... 1 67,976 
Infringement suit 
. institution of patent and royalty 


Oe oe yo Cetecnee Dect eo. Or teo 'y 


SULT E Stew cates, Tac oe aera ree ca Nr ys { 68,203 
) SIMISTISS Ole FOAUWSMG oasbsodsecses - T 68, 207 
Injunction 
. absence of continuing loss in dam- 
Age Sit. lan. - eee Thee { 67,957 
. action based on protection of per- 
sonal property tights ........ q 67,934 


_ additional relief, necessity for. . 68,047 


. change of ownership as cause for 
modification of decree........ { 67,977 
. conflicting issues of fact. _.§ 68,229 


. compliance with government regula: 


tion as antitrust violation... . 68,019 
Picomtem pt, os eos q 67, 964 

: provision for visitation and i aepeey 
tion by government. J 68,223 

. discontinuance of alleged ‘unlawful 
DRACtICESY Weare eesti eee { 68,082 
, dissolve din «chasis: tiles, Sees { 68,109 

_ issuance of preliminary after notices 
Oteappeall tledaern =e etme { 68,071 

_ mistaken identity of defendant as de- 
fense Mie. teats 2 eee eee { 68,199 

_ modification as violation of court 
mandate .k sas ose q 67,977 
_ modification to avoid violation. . 67, 065 
PEpermanent sneer eee { 68,179, 68,195 
“preliminary eee eee { 68,031 
Monetriale procedinci es { 67,930, 67,933 

. proof of threatened loss or damage 
eb eee ett. Ras PRS OEE SE { 68,238 

. relief 

adenialOtG, tute a eI are. She q 67,957 
_ innocent parties affected... {| 68,217 
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Injunction—continued Judgment 
~ relief—continued . effect of federal court judgment on 
- discontinuance of unlawful prac- estate court action............8% 68,077 
TICES | 64h oe - eee 68 092, 68, 158 Judicial district i 
_ existence of private decree, neces- _ transacting business ....' 7 68,015, 
Git Vise: . <ta one Sete Oe 1 68,047 "68,095, 68,241 
_ in excess of boundaries of action _ transfer for convenience ....... { 68,149 
Da Rat OH iby NOC Meta sg rien NS SS J 68,158 Jurisdiction 
ME SCOD EMS o. aetig 4 hots { 68,158, 68,232, 68,239 fedessigaed 68,011 
_ restraint of unlawful conspiracy. ‘ Sot Sealer ederal and state... .f 
See oe ws aa Ae a § 68,107 . exhausted by decree. honk Maven 68,220 
cited oficial 9A, dale? Sietaul { 68, 072 ; see oe Lai ree ; f 68,149 
_ right of stockholders to bring suit ; ieee Yio orion °F 68,006 
a: A eR ee ena oes MAS 2 1 68,238 . Har SIUEY POTS ? 
: showing a specific money damages , Hore em ECOnpOraUOn aay 68, 145, es 241 
aS, proof... MEBs Been oeaeike 
ae Lee Bee ay ar Hie heed a iedicnensl ammount sae { 67, 
“temporary ...... 1 67,005.68,02969000, scot ed ee 1 68,186 
68,098, 68.115, 68,120, 68,146, , ee non-fair trade to 167.9 ' 
68,147, 68,167, 68,182, 68,221, trade State . SVyie at ee Bares 98 
68,225, 68,229 Jury 
Inspection PMISCOTGUIC EMM estate a nee eee { 68,219 
PCOLpOTatenrecOndS m neotninr ceca e. J 68,196 
- pretrial proceure MR he { 68,054 Se 
nsurance exchange 
PECOMSD InAC Vaan eer re Eas os Se oe 1 67,935 Kentucky Unfair Practices Act 
Interlocking directorates _ rebates to destroy competition. . . 68,154 
‘ prohibited Ey eS 1 67,992, oer el “Kosher” butchers 
eee iened | (CONS PInACys eae ee ee ee { 67,988 
_ answers, sufficiency ............§/ 67,974 
, evidence Of mtent "4..0..-.) = J 68,232 rend Deane 
Miaihigentoranswetmera hose § 68,227. Labor unions 
PerelatedmachoOns) wast cies oes { 68,007 /\CONSpitaCys «tka sunrise eee { 67,978, 
Interstate commerce 68,105, 68,107, 68, 126 
_ baseball distinguished from profes- | with trade association 1 { 68, 8,182 
sional ._bOxIng es nee reer § 67,941 . exemption from antitrust laws. .f 68, 107 
_ effect of Pennsylvania Fair Trade Mf TiTiaNUATUty woh kc Si ee eee eee 1 67, 978 
ANCE Se legn Que ke os beet? FL oh { 67,961 _ refusal to supply labor... .{68,105, 68,107 
_ monopoly of insurance ........ q 67, '935 _ right of members to refuse to work 
. offers by intrastate seller ofadis*? 1 1 BOR s -etiewlixetierh oF cep { 68,107 
criminatory prices, hie and in- Lease 
terest-free pelts = Sal ae . 67,959 . termination, of cae. { 68,033 
. promotion of professiona oxing Thegitimiate theatre bunness aa 4 
Me eEtOME BD See | Ae. El q 67,941 8 © neatre DusiesS 
WA Sutchases”: iP intense gh lt { 68,064 ; interstate COMME CER eee {| 67,942 
_ restraint at intrastate level...... 168,166 Linen service P 
restraint by labor union. _§ 67,978 . acquisition of competitors...... 1 67,936 
_ theatrical attractions ) CONSPITACy sa ee J 68,067 
. . production and booking...... 7 67,942 Louisiana Fair Trade Act 
_ transportation of motion pictures. . constitutionality .....250 J 68,055, 68,208 
PPA PIT PAL ASE Ae { 68,107 . injunction 
Intervention . reference to fair trade contracts 
ce rielitemce te iy tse: 39., Roht tes J 68,220, 68,242 rather than fair trade prices. . | 68,026 
—j-— 
Joint tort-feasor rule —M- 
Papplicabilityaee week actin 167,957 WMachine-made chai 
. different recovery periods....... 68,152 Marsares aae 
. necessity for single judgment. . Tee is Ne ea Ses ealeae i aa 168,009 
PMPELEASE UE fui. ceciccs DASE Oe 68,097 Machine tools 
Judge - COMSPITACY -6.. eee | 68,092 
. designation of special master for Machinists’ union 
pretrial procedure purposes. . .f 67,944 . picketing” (0... 2. RES potas { 68,000 
. motion for designation of all pur- Magazine distributor 
poses, judgels.2s3aq. i esaenss { 67,973 re Consentadectees .thasns ier eee J 68,128 
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Malt beverages i 3 ; Monopoly—continued 
HEP HicemaiscnimminatOne sae. 4.4.62 { 68,013 . purchase of competitor's stock as 
Mandamus evidence sph wiEae ve q 67,938, 68,169, 68,186 
_ motion to file petition.......... { 68,079 . restriction of competition or services 
“Market test” Tate we ae Galo aan ch 67,993 
. evidence of conspiracy ......... 68,046 Metis cO-extenstv ey with ‘situs Of Ine 
Markets y 1 BONY eect es SN tg Sas ies {| 68,232 
. allocation of ..... FEILER I ne Cente 


68,164, 68,173, 68,175, 68,176 
Maryland Fair Trade Act 
. abandonment of fair trade program 


eet St Peete ae ed NS A ES Fed q 68,148 
REC ONSEN HOMaITVe ae. ak 7 68,119 
. enforcement of fair trade prices... 
28 TCE Ee ie ee 1 68,005, 68,209 
_ sales below fair trade prices... .{ 67,981 
. scope of nonsigner provision... .{ 67,981 
Massachusetts Fair Trade Act 
Prconstititionalityaememsa. veenen § 68,053 
Massachusetts Unfair Sales Act 
RRCOMSEITINMOMAlIty, Rae Sete ls ns q 68,063 
Master 
Neeftect of findinges:of fact... 2... q 68,111 
InGINnes serrONCOUuSs] =. 1c te” 68,191 


. special, designated for all pretrial 


procedure purposes ...{ 67,944, 67,973 
McGuire Act 
PECONGUIEUTION ANibyetan en as 4 ic ees J] 68,234 
. goods purchased prior to enactment 
be SE nce a ele, eee q 67,923 


. interstate or foreign commerce. J 68,114 
_ nonsigner provisions, effect on. {67,961 


MES COG Wren i cer | J 67,981, 68,119 
Medicinal preparation 

Winiistepresemtation . .saysanees q 67,950 
Merger 

_ effect on criminal information. .{] 68,083 
Metal wheels 

MECOMS DIAGN Nene he nee fee ne oy J 68,093 
Michigan Fair Trade Act 

. constitutionality ..... -§ 68,151 


_ enforcement of fair trade prices. .] 68,037 
interference with enforcement of 


COMtTACT NG. weiter teat 7 68,151 
Milk distributors 
MEG OMS DITA CV Cregewieh a an 7 68,172 
Misrepresentation 
/tmedicinal preparation ....2....: q 67,950 
BE POCKCtmOOKS a caret pw q 68,212 


_ professional training ....{] 67,931, 68,196 

| BSCE SHMIADIO 5 4528s ewes § 68,173 
Missouri Antitrust Law 
_ applicability to labor activity... .{ 68,000 

. Congoiacy [20 )oo eee { 68,155 
Monopoly 
- control of business policies and in- 
terlocking directors ....... _.§ 67,992 

_ disposal or acquisition of stock. J 68,091 

_ interlocking personnel . .ff 67,992, 68,169 


_ organization of new concern... ‘ 
. practices as evidence ... § 67,928, 68,043 


Motion picture advertising accessory dis- 
tributors 
. prior adjudication as bar to re- 
covery under antitrust laws. .f 68,061 


Motion picture distributor 
. acquisition of theatre as restraint of 
COMpPebitlontin sae Ree ee J 68,226 
Suconsent decrees ay. t.chevk -eeas-i { 68,137 
. divorcement of ownership from 
DEO MUCHO ae Lee nee {| 68,226 
. licensing of films...... J 68,157, 68,160 
, COMGOWIOA? 20 cu ecedss une { 68,205, 68,216 
sidatnace Suit iec2usee verre yee { 67,957 
Motion picture exhibitor 
, Ga SORE Sages Se vs J 67,971, 67,972, 
68,001, 68,012 
Rulicensing ma Sreel enim annie { 68,142 


Motion picture industry 
S (COUSpinacyam een ee { 68,097, 68,137 


Motion picture producers 
. agreement to offer second run films 


RINE BP ir ths ee q 68,001 
Cons Da CV mien ee ee { 68,205 
Motion picture runs and clearances 
, COMO connusboeddueavcuane { 68,233 
Motion picture theatre operators 
, (OMESDIAOP Sch ascasdadeedn sant { 68,185 
Music publishers 
NW ibreach tot contractomen te ae aere J 68,060 
Pee Ne 
National Labor Relations Board ; 
_ jurisdiction over labor activities with- 
fi States +. <1 nce eee ceo { 68,000 
Nebraska Fair Trade Act 
_ constitutionality -.....9§ 67,954, 67,955 


Newspaper company 
PTMOnODOly mer tte en er ier 7 68,040 
New York Fair Trade (Feld-Crawford) 


Act , hall 
_ conflicting issues in suit for injunc- 


THRU” SRCIUIEIE glu doe ae cue ctes 1 67,947, 68,147 
Peconfemiptn aces: { 67,964, 68,073, 68,136 
_ contracts, existence of.......... { 68,206 
. defenses 
" “clean hands,” necessary proof. .{ 68,167 

Mistiiliciency: pete teen eee { 68,076 


_ violations by others... 67,964, 68,116 


_ elimination of competitor as purpose 
Git wwarowaretinoyn SHME, .. 44. og5ua: 68,049 


NEW 


71,116 


New York Fair Trade (Feld-Crawford) 
Act—continued 
_ enforcement of fair trade prices.... 
J 68,010, 68,073, 68,146, 68,221, 68,229 


. extent of enforcement ae 


2 ER _.§ 67,948 
right otreliche © en ae { 68,050 
_ suit by foreign corporation... .{/ 68,193 
_ violations not alleged .......f 68, 115 
_ evidence of violation of fair trade 
DLOSLAM Ga ye ee J 68,048 
1 HOSES ERMSON cx Soa See ee 6 J 68,165, 68,214 


. notice of price 
“certification” of intended use of 
DULCHASC ee eee ee eee 1 68,068 
. packages containing fair-traded and 
non-fair traded merchandise. J 67, 952 
_ price discrimination by premium 
Suppliers. b aresya ey eee J 67,965 
. prima facie proof in fair trade en- 
forcement Sut oiv.4-9 ee q 67,949 
. sales below fair trade price..... { 67, 965, 
67,966, 67,970, 67,999, 68, 018, 
68, 025, '68, 029, 68 030, 68,114 
68, 190, 68, 199, 68,222 


_ sales excepted from price restrictions 


ee Oe ne eee era J 67,963 
. “special” price to salesmen. ....f] 68, 120 
é temporary injunction in bankruptcy 
SU tee hae ee hn en Slee { 68,225 
Nolo contendere, plea of 
PT chtotompleadun ae eros { 68,188, 68,237 
Nonsigner provision 
. effect of McGuire Act ......... { 68,078 
Nylon 
2 CONSPIna Gyan eee ae re J 68,028 
= (0) 
Offenses 
_ validity of verdict, merger of... .f 68,117 
Ohio Fair Trade Act 
PECONSHULIONAlILY: 9 emcees ae ie J 68,179 
ISA CSRLOUStALCMN ened Ade J 68,218 
Oil 
MCdivisions Ol marketsn = aaeer { 67,938 
+. Pricesirxaing |S Pay 2 aang {| 68,070 
Oklahoma Unfair Sales Act 
, BHIGS IMIG GOS Abaco shedewn: q 68,195 
Opinion 
. deletion of erroneous statement. .J 67,927 
Order to cease and desist 
. court order for modification... .f 67,956 
mrenioOncement ua, 2. sone J 68,035, 68,181, 
68,196, 68,204 
. engaged in business subject to.. .f 68,211 
PEDELItION! 1O1  heviewale a eee { 68,159 
sufficiency of evidence to support 
tO ee TT RGAE. os oe: J 68,211 
Oregon Fair Trade Act 
M CONStILUtIONAlityee mere torte eae {| 68,039 
PVEGIistnuctiont Ol) 4 ehee ee eee 1 67,923 


NOL 
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Overhead handling and cleaning equip- 
ment 


. patent licensing agreement..... T 68,04 — 
= Pe 
Paint industry : 
BECONSDIRAGy eee eee J 68,094, 68,16: 
Patent 
P blockaiicensin omnes: ae J 68,178 
. furnishing of idrawings | .77.- { 68,156 
) licensing tof foreignten or tee { 68,156 
. licensing required at reasonable royal- 
tiestage deere J 68,023, 68,093, 68,161, 
68, 203, 3, 68, 207 
JPIISIS eee Hayter G T 68, 121, 68,178 
. monopoly 
_ restraint of competition. ......{ 68,177 
. threatened litigation .. .§ 68,043 
. unpatented product ...... § 68,121 


. pooling . cx. essa {| 68,092, 68,121, 68,161 
. royalties based upon production. . 4 68,178 
. transfer of license to foreign corpo- 


CALION | jee ey ee eee { 68,215 
Patent license agreements 
_ activities involving foreign trade. .f| 68,156 
“cancellation (4a Ea ee 7 68,203 
. conspiracy 
“tecovery of damages... .. 5 { 68,058 
5) ERECONIAS Oi THONMINOIES: Gab su ank J 68,194 
. defense of “misuse”’........... 68,112 
Slesalitvaee een { 67,924, 67,946, 68,058 
PS limitation One productione. ss q 8,121 
++ brice fixing “provision; 7. - o4 gig 1 67, 046 


. termination by consent decree. | 68,041 
tying: clause: 4... .c. eae ee J 68,121 
Pen manufacturer 
. counterclaim to charges of conspir- 


acy aot (eee ee J 68,034 
Pennsylvania Fair Trade Act 
Wiconstitutionality, 9). 0..-- 7 67,961, 67,962, 


67,968, 68,078 

. contractual provision regarding close- 
OUt-sales\.nnens-. See J 68,139 
. enforcement of fair trade prices. .{[ 68,002 
. sales below fair trade prices... .{| 67,982 
Pharmaceutical products 
. production and distribution in world 


markets <A\.. 222-15 30=4 ee J 68,164 
Pickles 
sdamagecsuits Sean. nee J 68,180 
Plumbing and heating contractors 
£ COMMA R canncakeneucoseeetne | 68,024 
Pretrial procedure 
activities of attorneys ......... 7 68,144 


. amendment of answer... 


. J 68,135, 68,168 


. attorney-client privilege ....... 68,144 
. discovery and inspection ....... { 68,054 
. EDLLONIty pel SEO ee Oats es an { 68, 027 
. discovery and production of docu- 
MICHtS aly. dy, Se J 68,086, 68,144 
. disqualification of attorney.... § 67,967, 


67,990, 68,017. 68,103 
. failure to attend examination... .{ 68,231 


Pretrial procedure—continued 
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Price discrimination—continued 


. impleading third parties ....... { 68,060 . right to maintain private action. . {| 68,046 
. inspection of designated documents . right to return unsold goods... {| 68,201 
Ot .. earn et at ae { 67,975, 67,976 . sales at unreasonably low prices. . . [67,933 
. interference with contractual rela- . selection of customers ......... q 67,925 
USCC ie Ges os re ale enh aca en oe oy {| 68,062 . substantiality of violations........ { 68,044 
ey ULELLOZAtOLICS Sales. | 68,132, 68,134, . sufficiency of complaint, interstate 
68,227, 68,232 (AOMMAMORAS Ou, Aa ba ae con ee le J 68,013 
RATS WCEP es occu oe hee § 67,974, 68,162 . zone and quantity differentials. {| 68,211 
. motions Price fixing 


. designation of judge for all pur- 

{ 67,944, 67,973 

. dismiss or quash service of sum- 
TTLO TSM wy as, ee ee { 67,994, 68,184 


DOSCOMPES Ce cette 


5 COMSOMAGQR «40504 J 67,986, 67,988, 68,009, 
68,024, 68,038, 68,090, 68,091, 68,093, 
68,105, 68,106, 68,110, 68,118, 68,126, 
68,141, 68,155, 68,156, 68,161, 68,172, 


. more definite statement ...... 67,994 68,175, 68,176, 68,189, 68,211 
> peeliminary “heating “0% ..4-_. TOS 183. | tiwregale | presrtnia abide ead oP ee { 68,106 
Pecpeciicaulonmon tacts mene { 67,958 . sufficiency of allegations ....... { 68,070 
Mstimmary judeimeniee a aee ee ice Pricelists 
NBTeAre TCM eee. role the se cattet , Shp TP ; : : 
Reet ilecations,. ‘CIES CU aia i am eee eat 
pendency of criminal action..... Sere aGratretrade. ote Shc. ae { 68,036 
: ’ Prima facie proof 
roduction of documents.......{ 67,939, : 
é toss yose cu onn, « cmorermient of tas wale prog 
68,102, 68,133, 68,197 _ evidentiary facts as evidence of ulti- 
_ production of statements of wit- tite: fact giant ons ina liad 168,022 
ESS ASONE Siemens Se Reee Be J 67,930 Printing presses and machinery 
. protective order against disclosure RRS e yr Gee ee ee { 68,215 
of cain whee pees i oes Ae cats Meta ag hs tagpate ; 
. right to use discovery procedure. . 99 : : 
: striking insufficient allegations and - Motion to quash service........ {| 68,184 
WERCNSES. See ne tL 7 67,983 Production — 
_ striking irrelevant material..... { 67,933, Rictandanci7ato renee wer ere ae 7 68,110 
68,087 Proprietary medicines 
Ptakime of depositions. . msstis. 1 67,994, {COMI DIO dasens cocoone seen on 7 68,155 
68,180, 68,230  pyblishers 
. time limitation on discovery and in- _ meeting competition ........... { 68,128 
SMECh OE eRe secre Se etsy | 68,027 
_ voluntary dismissal of action... .{ 68,224 
Price G —Q— 
. conditional allowances ...... pr 68,163 Quantity-limit rule 
_ discrimination to enable meeting of FO Gade tibes: . 62tntL ye aa 7 68,130 
COmpeultione seek cc. ee. q 68,163 ON eer a 
Price discrimination - fine as penalty in lieu of forfeiture 
. basing point system ..... J 68,110, 68,156 Fe dos business’ ee ae EOS 
_ delivered price system... 68,110, 68,156 
Midifterentiation ofancas) 00 e 68,186 
_ discounts ........§ 68,124, 68,130, 68,201 mp 
_ effect upon competition. ./ 68,186, 68,211 ; by : 
evidence en osr..8. gree Jeet a 7 68,163 Radio and television receivers 
_ offers of gifts and interest-free Pe patettuiistis Cerrar eat ae es = 7 68,178 
BOAMS EOS ous oR i -§ 67,959  Railroad-highway crossing devices 
» THNGHRSCH Gop boo stems seo ac deze aps {| 68,140 MeconGpinacy oc 0 amelie Sac aes { 67,992 
_ lessening of competition ....... q 68,143 aes 
_ meeting competition as defense. . {| 68,163 Berke 768,154 
- modification of order prohibiting. . [ 68,044 CWS ES UREN aks r ss ar AMES NG ig REESE , 
, practices constituting ......<..:. | 68,163 Refusal to sell, 
. pretrial examination of documents. . Pe AiGcriminatloneae ee we ee eee q 67,925 
«dar the cei he Le J 67,958, 68,007, 68,180 Rehearing 
. price ot ae Pte te. Jaan ae _ deletion of erroneous statement ny ee 
_ prospective purchaser ......... : Be Th RAs CO Bene EOE F 
Te 5 a aa 168,064, 68,154 DB IIOR a. eee ie ee 
former customers eleases 
Fe vice 67,925 Mefhect ands yaliditya eee bei q 68,123 


g 


REL 


ZAPLAS 


Requirements contract 

_ validity under Texas law......-. J 68,069 
Res judicata ; 

_ bar to recovery in damage suit. .f 68,061 


Resale price fixing ; 
_ legality under federal antitrust laws 


oid tithes Senthil \eernle OR RTS oR Ss { 68,066 
Resale price maintenance—see “Fair 
trade” and “Fair Trade Acts” 
Retail grocer 
mSalesubelOwACOSta . Sy tar eee { 68,063 
Review 
Siihasterstandings 26) Sarto J 68,191 


Rhode Island Fair Trade Act 
_ allegations of fair trade contract. .{] 68,192 


Robinson-Patman Act 
- complaint of violation defective. .J 68.034, 


68,088 
_ compliance with price regulations 
AG ViOlativierOlem. im ue eee J 68,019 
_ competitive bidding as violation of 
ee ‘thetic Pe ee en Oot So 
constitutionality of Section 3 ....... 
Abed Se ke errr tance Agy gh tdues 7 67,933, 68,046 
. government enforcement........ 68,047 
Roofing contractors 
PECOMepInaGy cen scs he Cae J 67,986 
a at 
Sales 
bebelow .GOSG: 5.4.5. J 68,014, 68,021, 68,036, 


68,039, 68,063, 68,065, 

68,100, 68,153, 68,195 

Pabelow? tairetrade price.) ata q 67,952, 
67,966, 67,968, 67,981, 67,982, 

67,991, 68,026, 68,029, 68,030, 

68,036, 68,039, 68,053, 68,055, 

68,071, 68,085, 68,114, 68,139, 

68,146, 68,165, 68,179, 

68,190, 68,218, 68,222 

q y 


fidamarcedmarticles > ce¢es baa: 67,963 

ME COMSTONINETINS MN rae. eet aoe { 68,201 

PRES CLIGING RI chiatt ist “ee Eaar ieee J 68,186 

‘production facilities... 204-28): q 68,131 

. products in foreign markets..... q 68,215. 

EC LeciilyeNes Sur rast tons Seen 68,127 

PetOstaten:. .0 5 ...ene oe J 68,140, 68,218, 68,235 
Sales agent 

. resale price maintenance........ { 67,979 
Salt 

. CONSpPitacy’ 42. QAM MER eet J 68,189 
Selection of customers............. q 67,925 
Service commissions 

. regulation of public...... J 68,175, 68,176 
Sheet chargers 

. patent license agreement....... { 67,946 


Sherman Antitrust Act, applicability 
. activities outside the United States 


ERAS. 5. chet Dafne i ts Soe eee ROC AOO 
PL COMmmonhicanmlenrs ma uhneecn eee ate 7 68,052 
. legitimate theatre business...... { 67,942 


. professional boxing contests... { 67,941 


REQ 
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Shoe-making machinery 


_ termination of leases ........-. { 68,033 
Shoe repair stores 
daniacescuit ye eee “»...9 67,958 
South Carolina Fair Trade Act 
_ constitutionality .......:.. "iat J] 68,084 
effect of Miller-Tydings and McGuire 
AC Eee OT) tn dae en cae, = oe eae { 68,084 
_ nonsigner provision ...........- J 68,084 
State courts 
_ federal antitrust defense........ J 68,032 
. jurisdiction over federal antitrust 
VIOlAGIONS «41 anaes eee J 68,008 
. jurisdiction over labor activities. .] 68,000 
we hetmnovale tO ....cac ara rani { 67,929 
SETeINOVAl tO). = tacos aeeee aaa q 67,991 


State of Wisconsin ; ) 
- motion to file a brief amicus curiae 


STOR Bois scisasertigelte ceeth 68,047 
Statute of limitations 

| absence tron states) .e eer J 68,124 

)iapplicable statutes. 2: { 67,980, 68,042, 

68,097, 68,124, 68,152 

PECONS piracy AaCtiOnemmen a. sate 7 68,155 
_ effect of federal wartime tolling stat- 

IGOR Les Kenec nee eestor oe ee { 67,980 


Steamship line association 
_ agreement to deny payment of freight 


byrole@rested) Wy ae ca dadobouedes q 68,052 
Storage batteries 
channelization program ........ { 67,998 
Subpoenas duces tecum 
. production of documents........ { 68,197 
sscépe! OMAR IO Rear { 67,936 
Summons 
‘imotion to quashaservices..22-5: q 67,994 
2G pe 


Tennessee Fair Trade Act 
_ applicability to trade-marked com- 


modities *. 2 yl4eh de. fovea { 68,108 

Piconstitutionalitvae= o..00 0. see { 67,991 

iS sifitsute (customefsionenes mou | J 67,989 
Texas Antitrust Laws 

. price fixing as restraint of trade. .§ 68,070 

suiltators toyaltiesas (a) Aa J 68,194 
Textile manufacturer 

. patent license agreement........ { 68,058 
Theatrical equipment haulers 

EL DICE fixing CONSpinaGye 1 see {| 68,038 
Tie-in sales 

Heatitomobiles waa e6 wy. oe ae q 67,995 


Tobacco warehousing © 
. allotment of selling time for sale 
pny SN Wie. cae op tale ae J 68,056, 68,057 
Tomato paste 
. price discrimination 


J mee i a a a 


5 ews Cry ar 
an) ite) Ca) ieee oe  ———— EE. 
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Trade association 


. allocation of selling time as restraint 
Opn AC CMe, OM oA er. J 68,056, 68,057 


amendment of by-laws........ { 67,987, 
68,175, 68,176 
. circulation of cost or price infor- 
ANTAL O Liye area eee eth ate oe § 68,009 
» contract with labor union... 2... { 68,182 
» ebSS@lhitinem oh eceg snc e500 J 67,986, 68,024 
5 = RVOOMGAION 2a. soe nena eave 67,988 
. practices enjoined ...... § 68,075, 68,090 
. prohibited interference of free and 
tislimitedatrader= .. 05.4 oaaen- ¥ 67,987 


. ptohibited practices, consent decrees 
3 Re eee ge ee J 68,110, 68,126, 68,172, 
68,175, 68,176 
. requirements for membership. . .J 67,993, 
68,075, 68,090, 68,091, 
68,093, 68,101, 68,110, 
68,169, 68,175, 68,176 

Trade magazine publishers 

MNCiMACeNSUIt. Uncen sera cone {| 68,003 


Trade mark 
Wcontroleot use...... J 68,108, 68,187, 68,215 
. designation for use in exporting. .f| 68,215 
Trading stamps 
. given as customary cash discount 


5S Sa ao eer geen eae ese J 68,100 
muissuance, legality... -..5- { 68,179, 68,195 

Trailer rentals 
J COMSBIIAY ja nek enusan aocoe ew ae J 68,101 


“Transacting business” A 
_ delivery of products into district 


\ Dre Reem J 68,015, 68,095, 68,241 


Transfer 
_ injunction suit from one district 
OWEN WO) BAYTOWN ss on aoe o oe q 67,945 
Tying agreements 
Mlecalitvare cer rs athe Mita: J 68,128, 
68,169, 68,173, 68,187 
ees |) ae 
Unfair practices 
. misrepresentation 
. correspondence courses ...... q 67,931 
» ) medicinal preparation ..-...5- ¥ 67,950 
PEN OCKC tee DOOKSEP Rien. cp nme J 68,212 


SVAN 


Unfair sales acts 


. constitutionality 
me Vilassaclitseubsm man snr nn aeae { 68,063 
. sales below cost 
me dla lnO Mate etry uete aa mien sy 4 68,100 
. IMIDGSEICIMBISSIG 2c nec agscanense {| 68,063 
Pr @Ollaionic: aes. ea eae 7 68,195 
Unfair trade practices acts 
. offers of gifts 
». WO RITE “Sac kin oo od bas owe J 68,065 
. rebates 
ICet Ck eae ae ee a q 68,154 
. sales below cost 
PCOLOT ACO wel eRe TRUS ee eee J 68,153 
st es 
Venue 
5 COMMANDS: san cneacuwooseseess J 68,095 
. foreign corporation “found” in dis- 
ERICty, NAUK EE ey Oe res aha { 68,096 
. judicial district... . 68,015, 68,095, 68,241 
AE WANVetAe tA eee eye tt eis eee J 68,210 
Verdict 
_ validity, merger of offenses ... J 68,117 
Virginia Fair Trade Act 
» CONGR OMAMINS, 2 oa cseccaancess 7 67,985 
a a 
Washington Unfair Practices Act 
PESIES Mee ee tee eran ae ee ra oe: J 68,065 
Watches 
BcOnG Dirac Varina cron ene J 68,096 
Wisconsin Fair Trade Act 
PECOMGHICULION all byumerre ements 1 68,036 
_ enforcement of fair trade prices. . {| 68,098 
Witness 
. production of statement prior to trial 
ae Ran a MEE Ci eee, { 67,930 
eas 7 jae 
Zoning system 
HM Price MXINS .cemekacnraa centres q 68,211 
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